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direct - Tommy M. Mayo 

that I grant -- Could you stop the paper shuf-

fling for a just a second please. 

MR. PUGH: Yes, sir. 

THE COMMISSIONER: Thank you. 

I'm having a hard time saying or would.have a 

hard time saying what the amount owed on the 

deed of trust is and the revolving credit line 

deed of trust. Do you think if you were given 

a continuance that you could come up with 

better evidence? And I know that counsel to my 

left is not going to like that, but do you want 

to confer with Mr. Mayo for a couple of min-

utes? Because I'm telling you even if I let 

Exhibit Five in, I'm not persuaded by Exhibit 

Five, because I've done foreclosures, I know 

what foreclosures are about, and going back and 

picking through the records and putting this 

together in a case like this, you know, I think 

you need to provide more than that for me to 

rule. I mean, you're coming here and you're 

asking me to state as the Commissioner in 
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direct - Tommy M. Mayo 

Chancery that you guys are due a hundred and 

seventy-six thousand dollars, aren't you? 

MR. WILKINSON: Yes, sir. 

THE COMMISSIONER: And I'm telling 

you that based on the evidence I've heard so 

far, even if I admit this, that I have a hard 

time finding in your favor on that account, and 

that's getting over, you know, a number of 

hurdles to get there. Do you want to confer 

with your client for five minutes and then come 

back here and tell me what you want to do? 

MR. WILKINSON: Yes, sir, if I 

could do that. 

NOTE: A brief recess is now 

being taken. After which, the hearing continues 

.as follows: 

THE COMMISSIONER: I think we're 

back on the record pursuant to the recess re-

garding the issue of the aged accounts receiv-

able report and my discussion as far as where I 

was with the evidence on the note payments, and 
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direct - Tommy M. Mayo 

gave counsel, Mr. Wilkinson, five minutes to 

speak with his client, Mr. Mayo, who is the 

representative of the Lester/Carpenter Group. 

And do you have a response? 

MR. WILKINSON: I think at this 

time I am not going to move for a continuance, 

and I think his testimony is going to need 

additional testimony, but we haven't rested or 

anything yet. 

THE COMMISSIONER: No, you 

haven't. 

MR. WILKINSON: And, so at this 

point, I think it would not be productive par-

ticularly to have a continuance. Certainly, 

we're not going to come up mysteriously with an 

account ledger card on this. 

THE COMMISSIONER: All right, 

well, proceed, Mr. Wilkinson. 

MR. PUGH: Mr. Commissioner, just 

to make something clear that he left to conclu-

sion, I've got here my request for production 
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direct - Tommy M. Mayo 

of documents, including my second request for 

production of documents, and if there were 

ledger or backup documents, it would be covered 

by my requests, and I would like to have those 

marked as the next lettered exhibits and intra-

duced. If they have that ledger, it's been 

asked for. 

THE COMMISSIONER: I think your 

request is premature, and I'll take it at a 

later date. I'm assuming you're withdrawing 

your request to enter Exhibit Five as an 

exhibit, or are you standing firm and you're 

going to enter Exhibit Five? 

MR. WILKINSON: I think Exhibit 

Five is going to be helpful for the 

commissioner. 

THE COMMISSIONER: Are you going 

to lay a foundation for Exhibit Five? 

MR. WILKINSON: And I will con-

tinue to lay a foundation. So at this time I 

would ask that Exhibit Five be admitted for 
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direct - Tommy M. Mayo 

identification purposes, and I'll have him 

continue to identify and discuss it so that 

it's explained. 

MR. CHILDRESS: Well, I'm going to 

object to the witness referring to the exhibit 

if it's not in evidence. 

THE COMMISSIONER: Your objection 

is so noted; I'm going to overrule it at the 

present time. Counsel is aware of my opinion 

of Exhibit Five, and I'm going to go on and 

accept your objection and mark these as Exhibit 

AN and AO. 

MR. PUGH: Okay. 

NOTE: The above referred to 

documents are now being marked and filed by the 

Commissioner as Plaintiff's Exhibit AN and 

Plaintiff's Exhibit. AO, respectively. 

MR. PURCELL: For the record, I'd 

just like to join in the objection on behalf of 

Anderson. 

THE COMMISSIONER: So noted. 
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MR. DYER: I would join in that on 

behalf of the Rinehart & Saller group, and also 

I don't have my pleadings, but I had requested 

similar documents, and I'll try to in the 

course of this locate a copy of my request for 

production earlier in the case. 

THE COMMISSIONER: Proceed, Mr. 

MR. WILKINSON: (interjecting) 

I'm not sure if I understood the nature of Mr. 

Dyer's objection. 

MR. DYER: Joint --

THE COMMISSIONER: (interjecting) 

Joint objection with Mr. Purcell and Mr. Pugh. 

I think they're objecting to your Exhibit Five 

at this· point, because I'm assuming that you 

would have expected Exhibit Five to have been 

produced before today? 

MR. PUGH: No. My objection is 

based upon you, the Commissioner was -- Now, 

we've had some other objections, but with re-

ference to what I said, the Commissioner asked 
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basically do you have the business records to 

support what you're setting forth in Exhibit 

Four, and asked him to see if he could produce 

it, and, of course, he came back and said at 

this time he couldn't produce it. And the pur-

pose of my putting those documents into the re-

cord is to show that there's been a continuing 

request to produce such documents, and appar-

ently there are none. 

MR. BOYD: Which he now says don't 

exist. 

THE COMMISSIONER: He's pretty 

much conceded that there are no other records. 

He's going to at this point attempt to substan-

tiate his claim for Exhibit Five, and I'm going 

to let him proceed on that basis. 

MR. PUGH: Yes, sir. 

MR. WILKINSON: The next item will 

be Defendant's Exhibit Six, and it is the sum-

mary of payments that have been furnished prior. 

THE COMMISSIONER: How many 
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direct - Tommy M. Mayo 

1 exhibits are we going to be --

2 MR. WILKINSON: (interjecting) 

3 These should be the only two we need right now. 

4 I'll have some more later. 

5 THE COMMISSIONER: I'm going to 

6 recess for five minutes, because I'd like to 

7 have a photocopy of this document while you're 

a cross examining him on this, and all counsel 

9 need a copy of proposed Defendant's Exhibit 

10 Six. I'll be back in two minutes. 

11 NOTE: A brief recess is now 

12 being taken. After which, the hearing continues 

13 as follows: 

14 THE COMMISSIONER: We're back on 

15 the record. The defendant has, for identifica-

16 tion purposes only, shown the witness, Mr. 

17 Mayo, Defendant's Exhibit Five and Six. 

18 Proceed, Mr. Wilkinson. 

19 

20 BY MR. WILKINSON: (continuing) 

21 Q Mr. Mayo, can you identify Defendant's 
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direct - Tommy M. Mayo 

1 Exhibit Number Six? 

2 A Yes, this is where we're listing Jim 

3 Carpenter, the home office, Lester Group, myself, is 

4 listing payments that were received on Eden Estates. 

5 Q Now, Eden Estates is the subdivision 

6 with the forty-three lots that were subject to the 

7 credit line deed of trust? 

8 A Forty-some lots, that's correct. 

9 Q And as far as keeping record of the 

10 credit line deed of trust balance, who was responsible 

11 for that? 

12 A I was. 

13 Q Was any other person charged with that 

14 obligation? 

15 A No, sir. 

16 Q Were there, as far as handling re-

17 leases of the lots on this particular deed of trust, who 

18 was charged with that obligation? 

19 A I was. 

20 Q Was any other individual at Jim 

21 Carpenter Company authorized to do that? 
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1 A No. 

2 Q The Exhibit Six sets forth payments on 

3 particular lots when there were release fees, is that 

4 correct? 

5 A That's correct. 

6 Q Were any other credits against the one 

7 hundred thousand dollar --

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COMMISSIONER: (interjecting) 

Excuse me. Mr. Boyd, do we need to recess so 

that you guys can confer? I'm sorry, it's late 

in the afternoon and I'm getting crankier all 

the time. It's distracting me. 

MR. BOYD: I'm sorry. I'll deal 

with that problem later. I apologize. 

THE COMMISSIONER: If we need to 

recess, we can do that, but it's just distract-

ing, and I apologize for getting cranky, but I 

would like to get through this hearing and 

retain as much of it as I can. All right, 

proceed. 

MR. PUGH: I have an objection to 
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direct - Tommy M. Mayo 

1 that question after you finish it, so please 

2 don't respond, Mr. Mayo. He's going to finish 

3 his question. 

4 MR. WILKINSON: I think I did 

5 finish it. 

6 THE WITNESS: I think I finished 

7 it. 

8 MR. WILKINSON: I think he already 

9 responded. 

10 MR. PUGH: Well, all I heard was 

11 the Commissioner. 

12 THE COMMISSIONER: To refresh my 

13 recollection would you repeat the question, Mr. 

14 Wilkinson. 

15 Q Were there any other credits against 

16 the one hundred thousand dollar deed of trust, other 

17 than shown on that list? 

18 

19 

20 

21 

A No. 

THE COMMISSIONER: And you're 

referring to Defendant's Exhibit Six? 

MR. WILKINSON: That's correct. 
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direct - Tommy M. Mayo 

THE COMMISSIONER: Have you 

finished with Exhibit Six? 

MR. WILKINSON: I believe so. 

THE COMMISSIONER: When was 

Exhibit six prepared? 

THE WITNESS: Probably -- I can 

only guess -- but sometime in the early 

nineties, probably '93 or '92. 

THE COMMISSIONER: And it's been 

part of the business records of the Carpenter; 

Lester Group since '92? 

THE WITNESS: In that frame, 

that's correct, somewhere in '92 or '93 after 

we got into this proceeding, I would have put 

it together. 

THE COMMISSIONER: So it was put 

together in preparation for litigation regard-

ing these issues? 

THE WITNESS: That's correct. 

THE COMMISSIONER: What did you 

rely on to prepare Exhibit Six? 
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THE WITNESS: Somewhere I have a 

title search that I had done to make sure of 

everything I released, and then I went back in 

our records and matched up a title search of 

all the Eden Estates releases to make sure --

THE COMMISSIONER: (interjecting) 

Specifically which of your records did you go 

back and look at to make this table? 

THE WITNESS: I went through all 

my files that I have as far as a check being 

received from any source that was for Eden . 

Estates. 

THE COMMISSIONER: And those are 

the same files that have been produced for 

opposing counsel pursuant to their discovery 

requests? 

THE WITNESS: I believe they're in 

there. I won't sit here and swear to it. 

THE COMMISSIONER: All right. 

THE WITNESS: But I believe they 

are. 
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direct - Tommy M. Mayo 

1 THE COMMISSIONER: Proceed, Mr. 

2 Wilkinson. 

3 MR. PUGH: I'd make a note if we 

4 are accepting Defendant's Exhibit Number Six --

5 THE COMMISSIONER: (interjecting) 

6 I don't know that he's offered it yet. I had 

7 some questions before he went to other issues. 

8 MR. PUGH: Okay, I'm sorry. 

9 THE COMMISSIONER: There are a few 

10 things I wanted to get straight on Exhibit Six 

11 in my own mind. 

12 MR. PUGH: Okay. 

13 

14 BY MR. WILKINSON: (continuing) 

15 Q What were to be the source of funds 

16 for payment on the one hundred thousand dollar credit 

17 line deed of trust? 

18 A Lot closings in Eden Estates. 

19 Q Were there any lot closings involving 

20 lots in Eden Estates that involved Jim carpenter company 

21 getting payment on the deed of trust other than as 
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direct - Tommy M. Mayo 

1 reflected on Exhibit six? 

2 A No. 

3 THE COMMISSIONER: Repeat that 

4 question for me. 

5 Q Were there any closings on lots in 

6 Eden Estates that involved Jim carpenter Company receiv-

7 ing funds on the credit line deed of trust other than --

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COMMISSIONER: (interjecting) 

And when you say a lot closing, Mr. Mayo, do 

you mean the purchase of the lot by Southface 

or the sale of the lot by Southface? 

THE WITNESS: The sale of the lot, 

not the purchase. 

THE COMMISSIONER: Okay, and when 

we say sale of the lot, I mean, no improvements. 

THE WITNESS: Generally speaking. 

I think most were done that way. I think 

that's what I was dealing with, yes. 

THE COMMISSIONER: My question to 

you is, and I just want to get to the bottom of 

a couple of these issues, were you expecting to 
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get your hundred thousand dollars back from 

Southface selling lots to other developers? 

THE WITNESS: In part. And I know 

that's confusing, but that was certainly part 

of it. Southface as they presented this to us, 

presented that Eden Estates would have the val-

ue to cover that note, and that they were going 

to be, with the oncoming spring, business would 

be picking up and they would be able to pay all 

of that three hundred and fifty thousand dollar 

amount, and that's what this covered, was that 

three hundred and eighty or fifty thousand dol-

lars that was out there. So we were looking to 

Southface, southface was indicating that Eden 

Estates would carry it, but we were also look-

ing that prior to that time they didn't think 

they'd sell forty-six lots by spring of 1990. 

They thought that they would have cash flow 

that would actually take care of this. 

THE COMMISSIONER: Go on, Mr. 

Wilkinson. I'm sorry. 
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1 BY MR. WILKINSON: (continuing) 

2 Q As far as the aged receivables sheets 

3 that you have And those I don't believe have been 

4 identified yet for the record. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COMMISSIONER: At this point 

we've been discussing Exhibits Five, Six, and 

we're getting ready to make this Eight, none of 

which have been introduced into evidence at 

this point. 

MR. WILKINSON: Is it Seven? 

THE COMMISSIONER: The aged ac-

counts receivables report I'm assuming you're 

going to make Seven. 

MR. WILKINSON: Right. 

THE COMMISSIONER: And so far 

·Five, six, and seven are on the record for 

identification purposes only. 

MR. WILKINSON: I'd also like for 

identification purposes to mark as Exhibit 

Eight the invoices and receipts stack. 

MR. PUGH: I have no way of know-
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direct - Tommy M. Mayo 

ing what's in there and neither does anybody 

else. 

MR. WILKINSON: They were sub-

mitted as a group. 

MR. PUGH: They were submitted 

with a ton of documents, Mr. Wilkinson. I 

mean, how are we supposed to know what you put 

in that pile and what you haven't. 

MR. PURCELL: There's only one way 

to do it is look at it. 

MR. PUGH: I've got an entire box 

of the stuff. 

THE COMMISSIONER: We're going to 

recess again. I'm going to let them look at 

this stack of documents. 

NOTE: A brief recess is now 

being taken. After which, the hearing continues 

as follows: 

THE COMMISSIONER: We're back on 

the record. I've identified Defendant's Exhibit 

Eight for identification purposes oniy. It 
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direct - Tommy M. Mayo 

1 consists of business records totalling seventy-

2 eight pages, which I've numbered on the lower 

3 right-hand side of the page. Continue, Mr. 

4 Wilkinson. 

5 MR. WILKINSON: Thank you. 

6 Q Mr. Mayo, I'd ask if you can identify 

7 what the stack of documents that is shown as Exhibit 

8 Eight is? 

9 A Yes, sir, these are the ones that I 

10 think after the last deposition I went back -- I was re-

11 quested if we had anything in the accounting department 

12 that would back up the accounts receivable printout I 

13 had, so after the last deposition, I had our people go 

14 down to a warehouse we have, and they pulled these out, 

15 that's how they come about. 

16 Q And these are the tickets actually 

17 showing credits and how the payments were broken up? 

18 

19 

20 

21 

A That's correct. 

THE COMMISSIONER: That's almost a 

leading question. Be careful. Ask him what 

those documents are. 
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1 MR. WILKINSON: Yes, sir. 

2 Q All right, and Exhibit Seven, which is 

3 also a relatively thick stack of documents, and you've 

4 already identified those as the aged receivables? 

5 A That's correct. 

6 Q And have you examined the aged receiv-

7 ables and the receipts to make sure that there were no 

8 payments in there that should have been credited to the 

9 credit line deed of trust? 

10 A Right. Everything that should have 

11 been applied to the note, has been applied. There may 

12 be some in this subsequent stack where they were unable 

13 to find a particular check or payment receipt on some 

14 that are on here, because those records are so old, I 

15 sent them down there to find them. I think they found 

16 about ninety-nine percent of them, but there may be a 

17 few payments reflected on the printout, AR printout, 

18 that this other stack, that it doesn't have any paper-

19 work to back it up, and we just couldn't find it, it was 

20 so old. 

21 THE COMMISSIONER: Is it your 

FRANCES K. HALEY & ASSOCIATES, Court Reporters 
10725 Courthouse Road, Suite 300 Fredericksburg, VA 22407 

PHONE: (703)898-1527 FAX: (703)898-6154 

1127 



180 

direct - Tommy M. Mayo 

1 statement that the aged receivable report also 

2 shows the payment history of the receivables? 

3 THE WITNESS: This? 

4 THE COMMISSIONER: Yes, sir. 

5 THE WITNESS: That's right. That 

6 is the accounts receivable, not the notes 

7 receivable. 

8 THE COMMISSIONER: I understand. 

9 But is it your statement that the aged receiv-

10 ables report also shows all the payments 

11 received on those receivables? 

12 THE WITNESS: That's correct. 

13 Q Where would the payments be reflected, 

14 under what column would the payments be reflected on the 

15 aged receivables report? 

16 A Going to about the fourth column from 

17 the left, you'll see where it says -- I say fourth 

18 customer number, last sale, customer name, previous 

19 balance, current charges, current credits, that C-U-R-R-

20 C-R is current credits, and those are payments that were 

21 received within that fiscal month. If you'll notice the 
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1 month ends on the 25th. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q On the January 25th, 1989 report 

MR. PURCELL: (interjecting) Mr. 

Commissioner, he's going to have to come to 

this sooner or later, he's either going to move 

for introduction of it or he isn't. We can't 

go through the afternoon with the witness tes-

tifying out of something, it is not within any 

exception that I'm aware, that he can just go 

through that document, it's not in evidence, 

and testify out of it. 

THE COMMISSIONER: Are you ready 

to --

MR. WILKINSON: (interjecting) I 

would offer them in, all four exhibits, Five, 

.Six, Seven, and Eight. 

THE COMMISSIONER: Five, Six, 

Seven, and Eight. I'm ruling at the present 

time you haven't laid a sufficient foundation 

for Exhibits Five and six. I'm willing to 

accept Defendant's Exhibit Seven and Eight into 
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evidence. 

NOTE: The above referred to 

aged receivables reports and documents are now 

being marked and filed by the Commissioner as 

Defendant's Exhibit Seyen and Defendant's 

Exhibit Eight, respectively. 

THE COMMISSIONER: And I would 

like to note for the record that as far as 

Exhibit six is concerned, Mr. Mayo -- It's an 

undated document, and Mr. Mayo doesn't have any 

idea specifically when he prepared this docu-

ment. 

MR. WILKINSON: Yes, sir. 

MR. DYER: I wanted to be heard a 

little further on that. 

THE COMMISSIONER: Do you need to 

be heard on Five and Six? I've already ruled 

that he can't move those into evidence. 

MR. DYER: Okay. 

THE COMMISSIONER: I've accepted 

Seven and Eight. If you have an objection to 
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Seven and Eight --

MR. PUGH: Well, for the record, 

Defendant's six was not produced in response to 

discovery -- Excuse me, but if this goes up to 

Judge Taylor, and Judge Taylor disagrees with 

him, I've got a completely independent ground 

MR. DYER: (interjecting) That's 

what I was starting to --

THE COMMISSIONER: All right, 

let's --

MR. WILKINSON: (interjecting) 

I'll withdraw it. 

MR. PUGH: I apologize •. But as a 

Commissioner's Hearing, Commissioner Herbert, 

if this were taken up to the Judge, and for 

some reason he would disagree with your ruling, 

if we have a completely independent ground, we 

might as well give that to you now, so you have 

the benefit of that. 

THE COMMISSIONER: I agree up 

until two seconds ago when he indicated he was 
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withdrawing Exhibits Five and Six. Is that 

what you just said? 

MR. WILKINSON: I said Six, not 

Five. 

THE COMMISSIONER: Okay, well, I'm 

ready to hear your objections --

MR. PUGH: (interjecting) If he 

withdraws Six, I don't have an objection. 

MR. PURCELL: We've already laid 

in objections to Five before we broke. 

MR. PUGH: Fine. 

MR. PURCELL: And on Seven and 

Eight I'm going to give a quick thought to 

that. one thing, Mr. commissioner, I am not 

sure, I believe it was more or less stated that 

the November, '89, ARs were not in the docu-

ments produced to us, and for opening I'd like 

to know if they have been included in that? 

THE COMMISSIONER: I believe they 

have. November of· '89. 

MR. CHILDRESS: It's not in my 
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stack. 

MR. PURCELL: It wasn't produced, 

that's for sure. 

MR. WILKINSON: If it wasn't, I 

would apologize, that was inadvertent •. 

THE COMMISSIONER: Well, at this 

point, November of '89, is not in my stack 

either. 

MR. DYER: None of us -- We've all 

searched, Mr. Commissioner, and none of us have 

it. 

THE COMMISSIONER: It's not in 

your Exhibit Seven as submitted. 

MR. PURCELL: So, again, you've 

got a problem, for openers, of an incomplete 

document where a complete document was request-

ed and is appropriate in this case. 

THE COMMISSIONER: I'm going to 

note your objection for the record, and I'm 

going to go on and allow in aged receivable 

reports for November 25th, 1989, as Defendant's 
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Exhibit Nine. 

NOTE: The above referred to 

aged receivable report is now being marked and 

filed by the Commissioner as Defendant's 

Exhibit Nine. 

MR. PURCELL: Nine or Seven? 

MR. CHILDRESS: No, he's going to 

make it separate. 

THE COMMISSIONER: See, I feel 

like that Exhibit Seven doesn't include it any-

way. I'm ruling that -- You have an objection 

as to November, so I'm making it a separate 

exhibit for the record so that if, you know, 

you want to overturn my ruling based on Exhibit 

Nine, you have a separate exhibit to rule on. 

MR. PURCELL: I apologize. 

THE COMMISSIONER: Right. And I'm 

ruling that as far as for the purposes of this 

hearing that that was a clerical oversight, and 

I'm allowing him to bring in Exhibit Nine. 

MR. PURCELL: If the Commissioner 
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will observe the flow of the document starting 

in late 1990 

THE COMMISSIONER: (interjecting) 

I apologize for cutting you off, Mr. Purcell, 

but till I get my exhibits straight I need 

Exhibit Nine, which is the November Counsel 

doesn't have a copy of Exhibit Nine, do they? 

MR. PURCELL: That's correct. 

MR. WILKINSON: We will provide 

one. I'm not intending to have him testify 

specifically on Exhibit Nine at this time. 

THE COMMISSIONER: Are you in-

tending to have him testify today -- Well, if 

he's not going to testify as to Exhibit Nine, 

why is it being introduced as an exhibit 

period? 

MR. WILKINSON: It's part of the 

entire record. As they said, it would be an 

incomplete record. 

MR. PURCELL: Well, we also have 

January 25th, '91, then we have April -- March, 
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April, May, June of '91, then we have August 

through December, '91, missing, all of these 

are missing, January 25th, '92, March and April 

of '92, and then from June through the end of 

'92, all missing. 

THE COMMISSIONER: I apologize for 

making you do that, would you repeat that 

again, so I can match up your missing documents 

with my Exhibit seven to confirm that they are 

missing from the exhibit. 

MR. PURCELL: All right, I believe 

that the exhibit is complete starting on -- or 

at least the copy I was furnished started on 

January the 25th, '89, and it appears to be 

complete through -- with the exception of 

November of '89, which has now been tendered. 

It appears to be through December of '89. Now, 

going into January of '90 --

THE COMMISSIONER: (interjecting) 

So the record is complete through December, 

1989? 
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MR. PURCELL: Yes, starting with 

January 25th, '89. The entire year of '89 ap-

pears to be there. All right, then I think 

that '90 is -- I have January, February, March, 

April, May, June, July, August, September, 

October, November, and December of '90, so '90, 

at least as furnished to me, was complete. 

That doesn't touch 

on the fact that this is a document that con-

tains two hundred pages and we have about ten 

in each case, but we're talking about months 

now. In other words, as was testified to ear-

lier, the documents for each month, ARs, are 

much larger than these. We're just presumably 

talking about the Ses that include Southface, 

and I don't have a problem with that personally. 

But now we go to 

January of '91 appears to be missing. I have 

February of '91, one page cut off. The other 

months appear to have more pages, of course, we 

can only speculate as to why that is, but 
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February of '91 is one page. Going on, I have 

no March, April, May, or June, '91. I do have 

a two page July. Then starting with August of 

'92, I find missing August through December of 

'92. 

THE COMMISSIONER: Do you mean 

August through December of '91? 

MR. PURCELL: '91, I'm sorry. And 

January of '92, also missing. All right, then 

there's a two page February '92. And then it 

appears to skip March and April, '92. A one 

page May of '92. Then it skips from there and 

I have about a half a page of November of '92. 

MR. CHILDRESS: I don't have that. 

THE COMMISSIONER: Look at your 

next to your last page. 

MR. PURCELL: That's my last page 

actually. 

THE COMMISSIONER: If you have a 

response to that, you're welcome to respond, 

Mr. Wilkinson, or you're welcome to proceed. 
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1 But for the record, I'm noting that January of 

2 '91 is missing from the current Exhibit Seven; 

3 that February of '91 is only one page; March of 

4 '91 is missing; August to December of '91 is 

5 missing; January of '92 is missing; February of 

6 '92 is two pages; March and April of '92 is 

7 missing; May of '92 is one page; and November 

8 of '92 is a half a page. 

9 

10 BY MR. WILKINSON: (continuing) 

11 Q Mr. Mayo, can you explain the missing 

12 pages? · 

13 A Yes, I can. It's simple business. I 

14 could have made copies right on up through this month, 

15 sir. We actually ran print-offs of all of this as of 3-

16 25-95, and to save paperwork, all I have done, when it 

17 stopped being -- when it got into bankruptcy, was to 

18 start making copies of pages where a transaction, either 

19 a debit or a credit, occurred. So as you add these 

20 things up, if you look at the preceding month, you 

21 should see balances that if you look at that one page 
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1 that skipped three months or whatever, you're going to 

2 see the same balances, with the exception of the debit 

3 or the credit. So in order to save all of us a lot of 

4 time and effort, I asked my people when it got into 

5 bankruptcy, extended bankruptcy, I think chapter seven 

6 bankruptcy, I asked them if they would just pull copies 

7 that showed activity. 

8 Q Were there many payments made while 

9 Southface was in bankruptcy? 

10 A There were some payments, not against 

11 the -- there were a few against the notes, but I think 

12 there were substantial payments made away from the note. 

13 Q On the liens? 

14 A That's right, mechanic's liens, that's 

15 right. 

16 Q I'll show you Exhibit K, it's already 

17 been introduced in here, and I think I might have shown 

18 that to you before. It reflects releases of lots in 

19 Eden Estates that were actually recorded. Can you go 

20 ahead and tell us about the closings that are reflected 

21 on that. 
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1 A It pretty much matches this Exhibit 

2 six that we're not looking at. 

3 Q Well, don't talk about Exhibit Six. 

4 A Pardon? 

5 Q Don't talk about Exhibit Six. 

6 A Okay, yes, sir. With the exception of 

7 Lot 12, which shows a payment in mid-1990 and I believe 

8 that was a material payment, not a lot payment. Lot 11 

9 and 12 were two of the lots that in that workout agree-

10 ment we all looked at earlier today said that we would 

11 release those from the and we did release those, so 

12 what you're looking at on Lot 12 is material sales at 

13 540620, the rest of these payments match up exactly to 

14 that document I can't talk about. 

15 

16 

17 

18 

19 

20 

21 

Q Okay, and those are the only releases 

that were done for Eden Estates lots where Jim Carpenter 

received money towards the lots? 

A Yes, sir. 

Q Does that reflect the only credits 

under the note? 

A Yes, sir. 
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1 Q What would the total of the credits be 

2 on that, that are chargeable to the credit line deed of 

3 trust? 

4 MR. DYER: Is he referring now to 

5 Exhibit Six? 

6 MR. WILKINSON: Exhibit K. 

7 MR. CHILDRESS: Is the question 

8 add up the payments reflected on Exhibit K, is 

9 that the question? 

10 MR. WILKINSON: That are charge-

11 able to the credit line deed of trust, because 

12 he indicated one of them was a mechanic's lien. 

13 THE COMMISSIONER: You're looking 

14 at Exhibit K, aren't you, Mr. Mayo? 

15 THE WITNESS: Yes, sir. 

16 A Eighteen thousand dollars. 

17 Q And the payment dates on there are 

18 approximately correct, is that right? 

19 A Approximately is probably a good way 

20 to put it, but I -- They're approximately correct. 

21 Q And what rate of interest was charge-
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1 able on the -- I guess the credit line deed of trust 

2 note provided for its own interest rate, did it not? 

3 A Yes, sir. 

4 Q And how much was charged against that 

5 or was considered advanced against that one hundred 

6 thousand dollar credit line when it was set up? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

·16 

17 

18 

19 

20 

21 

MR. PURCELL: Mr. Commissioner, I 

want to again, for the record, interpose an 

objection to this entire line of questioning. 

It again goes back to the same problem of there 

having been repeated requests for information 

to be able to review this, and denial of that 

request, once because it was too burdensome, 

and once because we didn't have it, and once 

because of the attorney/client privilege, and 

there is no basis upon which we can cross 

examine this testimony. And it is a reasonable 

and a natural sanction when a party offers 

evidence in an area where discovery has been 

repeatedly requested, and that discovery has 

been denied, to refuse to accept the evidence. 
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And we feel that the Commissioner is in a posi-

tion to refuse to accept the evidence. It's 

clear that the requests were made. I'm not 

sure if Mr. Dyer has, but Mr. Pugh has intro-

duced evidence that he requested it twice, and 

I think it's inappropriate to have it come into 

evidence. 

THE COMMISSIONER: Right now, I 

hear Mr. Wilkinson cross examining Mr. Mayo on 

Exhibit K, and Exhibit K is already into evi-

dence, so I'm going to allow -- while he's 

cross examining --

MR. PURCELL: But he's saying is 

this all the payments there are? I mean, he 

doesn't need Exhibit K to say that. He can 

.just make it up and say five, three, three, 

four, and so forth, and fifty-four. I'm mak-

ing -- I'm not trying to disrupt the flow of 

evidence. I just want to put an objection in 

here for the record. 

THE COMMISSIONER: And it's noted, 
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1 and I'm going to allow Mr. Wilkinson to proceed. 

2 MR. WILKINSON: Did I have a ques-

3 tion out there, or did he answer my last one. 

4 THE COMMISSIONER: I think he 

5 answered your last question. 

6 Q As far as fixing the amount to be re-

7 ceived, was any particular arrangement set up on method 

8 of obtaining a payoff on a particular lot? 

9 A On Eden Estates Mike Rafferty and I 

10 agreed that he would contact me on each closing that he 

11 had in Eden Estates and that we would discuss the 

12 closing and come up with a payoff figure. 

13 

14 

15 
I 

16 

17 

18 

19 

20 

21 

MR. DYER: For the record, I'd 

object to that, him quoting Mr. Rafferty as to 

what his thought was. I think the witness can 

testify what his approach was, but he's inject-

ing hearsay in by saying that this is what Mr. 

Rafferty's intent was. 

THE COMMISSIONER: And that is an 

appropriate objection, but you are entitled to 

state what your understanding of the arrange-
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1 ment was. 

2 A That Mr. Rafferty would call me was as 

3 I understood it, and he would tell me he had an upcoming 

4 closing in Eden Estates, and then he and I would discuss 

5 the circumstance surrounding that particular closing on 

6 a lot by lot basis. 

7 Q Did anyone contact you prior to 

8 February 20th of 1989 concerning a release for Lot 23 

9 Eden Estates? 

10 A No. 

11 Q Had anyone prior to the commencing of 

12 foreclosure proceedings on Lot 23 contacted you and 

13 asked you for a payoff figure on Lot 23? 

14 A No. 

15 Q Had anyone on any of these lots re-

16 quested a written payoff figure of an Eden Estate lot 

17 before closing? 

18 A Yes, I've had some. 

19 Q And how did you respond if before 

20 closing they asked for a written payoff figure? 

21 A I gave them a written payoff. 
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MR. PURCELL: Enter another objec-

tion here, Mr. Commissioner. Again, this is 

documentation that I am certainly not aware 

that's been produced. He's testifying that he 

has written records indicating requests for 

payoffs. 

THE COMMISSIONER: I think he's 

testifying as to what his procedure was for 

payoffs. 

MR. CHILDRESS: Why haven't they 

produced any of those? We've asked for that 

information. The substance of the objection 

is --

MR. WILKINSON: (interjecting) 

You have the 

MR. CHILDRESS: Let me finish. In 

order to test that argument by Mr. Mayo that 

their procedure was to have a written proce-

dure, we requested that sort of information, 

and the information was not produced. And, 

now, the substance of the objection is: If you 
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don't produce the information, if you destroy 

those records, then you ought to be precluded 

from testifying about records that you've de-

strayed. Is that correct? 

MR. PURCELL: That is. 

MR. DYER: I'd like to just add 

it's not like we're sitting back here and sand-

bagging. If you can understand our frustra-

tion, we had two depositions with Mr. Mayo, and 

I'd say like Lot 55 -- and we would get as spe-

cific as we could -- do you know a lawyer by 

the name of Walker? Yeah, my lawyer down in 

Alabama, his name is Walker. No, do you know 

Mr. Walker who settled on Lot 55? I have no 

idea. Do you have any documents? I have no 

idea. Well, where are the documents? Well, 

they were destroyed. Why were they destroyed? 

Well, it got old and it went into bankruptcy. 

And we went on and on for two depositions, 

that's why we're a little frustrated to hear 

him testify that he had written requests and 
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written documentation, because all we've heard 

in the depositions was I used to talk to Sandi 

Stein, and I'd talk to Mike Rafferty, I'd talk 

to people, and then I'd make these decisions. 

Were there any notes? No. I guess there were 

notes, but they've been destroyed. Did you 

take any telephone memorandums when you would 

make these momentous decisions? No, I made 

notes, but they were destroyed. So this is our 

frustration at these documents, and I would 

join in the objection to him testifying about 

documents that we haven't seen. 

MR. WILKINSON: He didn't actually 

say he has it and I didn't offer a document in 

saying that. He said that when someone re-

.quested it, he sent it. And certainly you've 

had the documents on Lot 55, and I believe a 

copy of this payoff quote is in Lot 55's file 

if I'm not mistaken, in the Rinehart file if 

I'm not mistaken. 

MR. PUGH: So is the fact that 
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1 there's one document out of all of these lots, 

2 all forty-five lots, is that what the fact is 

3 because it's not clear from the testimony 

4 that's the fact. 

5 THE COMMISSIONER: All right, I'm 

6 going to cut off argument on the objection at 

7 this point, and I'm going to let you have your 

8 time at cross examination of Mr. Mayo, and I'm 

9 going to let him proceed. 

10 Q There was another credit line deed of 

11 trust on commercial property, is that correct? 

12 A That's correct. 

13 Q And that was done approximately the 

14 same time as the Eden Estates? 

15 

16 

17 

18 

19 

20 

21 

A Approximately 

MR. PURCELL: (interjecting) 

Objection to the leading questions. 

THE COMMISSIONER: I understand. 

I think he's just trying to set him up as to 

time and place. It is leading, but it's a 

minor matter, and I'm going to go on and let 
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