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AFTERNOON SESSION

Whéreupon,

RICHARD McCARTY
having:beenwpreviously duly sworn, was examined and testi-
fied further as follows: |

DIRECT EXAMINATION (resumed)

BY MR. REESE:

Q- Ndﬁ, Mr. McCarty, at the close before the recess,
the Judge asked you to prepare a statement reflectiﬁg the
units invoiced by number, prior to June 18th, 1980, at
Ivy Mount; the units invoiced after June 18th, 1980, at
Ivy Mount, by number; and then a list of the partials by
number and by building. Have you =-- .

THE CbURT: I didn't use the date, it was just
when he asked for money for completed units and which ones
did it say were completed and which ones were partiéls.

BY MR. REESE:

Q Do these lists reflect the éompleted units and
partial units?

A Yes, they do, Your Honor.

MR. REESE: If Your Honor please, it's a rather
lengthy document, perhaps we could have it introduced into

evicdence.

e e e
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THE COURT: Just tell me =-- you didn't just write
in the numbers on the first page?
MR. REESE: They are there.
THE COURT: On a separate sheet of paper?.
THE WITNESS: Yes, sir, these are they .
THE COURT: Just give your testimony.
BY MR. REESE:
Q. Now, drawing your attention to -- what units?weré
completed units in Building 4355? a3 |
A The ﬁodels, 11 through 17; models 41l. through 48 --
units, I'm sorry; units 41 through 48; units 34 through 37.
Q All right. And weré an additional 11 units com-
pleted after June 18th?
A Yes, they were.
Q And those units would Se what numbers?
A Units 21 through 28 and units 32, 33 and 38.

- Q All right, sir. With.reference to your claim of
partials, what units in Building 4355 are claimed as
partially completed units?

A Units B-1 through B-4 and units A~5 through A-10.
Q Now, with reference to Building 4345, what units
did you have some work on,'a minimum amount of work on?

A Units 32 -through 34 and units 41 through 48.
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- Q All right, sir, and also some in Building 4345 --

A Units 1 and 2; 5 through 10; 13 through 17; 21
through 28; 31; 3 and 4; 11 and 12.

Q All right, sir. And in Building 4360, what units
were partially completed?

A Units 21 and 22; units Bi through 38; units 41
through 48; units 51 through 58; units 23 through 28; and
unit: 16; units 12 through 14 and unit 17..

Q - Now, the reason for the distributi;n in the numbersg
is that there was different work done?

A Different amounts.

Q In 7753, what units were partially completed?

A Units 41 through 42 and units 53 through 58.

Q. ' Now, the work cited within your description is

all contained within Plaintiff's Exhibit No. 1ll; is that

correct?
A Yes, it is.
Q And this is in evidence, I believe. Now, you have

already indicated the Court your claim as being for purchase
orders, inventory, partial units, completed units, and
add-ons as being $77,149.56. Do you have a claim for profit
lost, sir?

A Yes, I do.

313




135

- S N

=21

R S— S,

R
L] .

18
16

17

9

B I e S
N £

(=}

Q And how is that claim computed, sir?

A It's computed at 15‘pércent of the unitS'we:ﬁere
not allowed to complete.

Q All right, sir, and that total was, sir?

A That totals $47,781.13.

Q All right, sir, ané your total claim is‘what?

A The total claim is $124,930.69.

Q All right, sir. ©Now, before the receSS~y6u were
indicating to the Céurt that you had been directed by A.D.C.
to do work with reference to storage rooms, laundry rooms
and efficiencf units?

A Yes, sir,

Q Let me show you, if I may, these invoices and ask
you if these invoices reflect the units in question.

MR. WEINER: Your Honor, it's my understanding that
Mr. McCarty is on the stand now as a rebuttal witness.

THE COURT: Um-hum.

MR. WEINER: Now, is this new evidence that they
are bringing in now? I am somewhat -- I am confused as to
whaf.the purpose of this testimony is if it is his case in
chief now, or rebuttal.

MR. REESE: If Your Honor please, I'm not seeking

to have these brought in for the purposes of the figure that
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is put on them and saying that you all owe‘us the money.
I am, however, introducing this to indicate the units that
they, they meaniné Johnmark, were required by A.D.C. to do
work upon outside of the schedule that was given in the
Ivy Mount cantract.

THE COURT: Which iﬂ turn caused delay on their
part and'which in turn -- for that limited purpose, proceed.

MR. REESE: All right, sir.

BY MR. REESE:

Q Now, what units were you all required to put
storage and laundry rooms in?

A Well, they.were done at the time, at Ivy Mount;
they were at Heritagg Woods, they wanted us to go back over
at Heritage Woods and to do.-- purchase orders from A.D.C.

Q Now, was that in the original contract that you
had at Heritage Woods?

A No.

MR. WEINER: Yoﬁr Honor, this is my objection:
they agreed to do this work; there was an agreement -- it is
being said in a way that he was being forced to do this work;
There was an agreement that --

THE COURT: When it's time for cross examination,

say, "Didn't you agree to do the work, extra work under

15
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provision so and so," you know.

BY MR. REESE:

Q Would you state for the record the units that were
involved?
A Yes, sir. They were --
THE COURT: This is the one laundry room, the one

efficiency and the one storage room?

THE

the units are

MR.

THE
different.

THE
before?

THE

4355 and one unit and one laundry room from the one. How-

ever, Mr. Marlo (phonetic) and Mr. MachAbee did the work and

upon refreshing my memory,dit is these units, Your Honor.
BY MR. REESE:

Q What units and how many are we looking at?

3

» 0

One

We are looking at four buildings in Heritage Woods.

And how many units in each building?

WITﬁESS:_ But, after refreshing my memory,
différent, the number of units is different.
REESE: The number of units are different?
WITNESS: Yes, the number of units are

COURT: What did you tell me that was incorrect

WITNESS: Well, I thought it was for Building

laundry room, one storage room.
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Q All right, sir, and does this invoice reflect
that work? .

A Yes, sir.

Q (Document referred to was handed to counsel for

Defendants.)

MR. REESE: If Your Honor please, Plaintiff's ;f
what number am I at?

THE CLERK: It would be 39.

THE COURT: And staple all these tpgether'as
Plaintiff's 39. |

BY MR. REESE:

Q Now, sir,‘you also indicated that you did an
efficiency unit. Do these documents substantiate or do
these documents reflect the efficiency units that you all
were réquired to do?

A Yes, it does.

THE COURT: Counsel, you gave me a paper on the
1ast_exhibit, you just can't possibly read it. 1It's
absolutely -- I can tell there was something copied, but
it doesn't mean a thing =-- none of this is for the money,
anyho&.

MR. REESE: That's correct. What is the lasti

piece of paper --

317
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‘MR. WEINER: It's paid for work, too, Your Honor.

MR. REESE: I'm not aéking for -- I have said that.

THE WITNESS: This list is the purchase order-
from A.D.C. Fairways Corporation asking us to'do drywall and
repair work in the laundry aqd storage rooms in Buildiﬁgs
7723, 7729, 7722 and 7734.

MR. REESE: Thank you.

THE COURT: Couqsel, I markéd an exhibit
Plai@tiff's 38 but I'm not sure it got té me because it isn't
on top of the pile. What was 382

THE CLERK: 38 was for I.D.,‘Your Honor.

THE COURT: 37 was‘for ;.D. but 38 =- oh, I kﬁo&.
You still had ii in your hand over lunch.’ Let me get the
addition to it; that's éart of it. We'll staple those
together. It's simply a record pf the witness' testimony.

MR. WEINER:. Yéur Honor, I have to object for the
record on this. These are jobs that were done --

THE COURT: Objection to what?

MR. WEINER: The admission of this evidence.

THE COURT: Which item, we have talked about two
or three?

MR. WEINER: Those last three --

THE COURT: I have already ruled on it.

e e o R . e o
B
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MR. WEINER: Well, thg last one, Your Honor. My
objection, for the record is as.follows: these are jobs
that were, Mr. Reese uses the term, "required," that is
a misnomer. He contracted to do this extra work and now
he's being -~ attempting --

.THE4C0URT: You may develop that on croés,

Mr. Weiner. |
' BY MR. REESE:
Q Now, sir, I note after the -- you entered into the
Heritage Wbods,-- strike that.

After you entered into the Ivy Mount contract, you

were doing some work at Heritage Woods; is that correct?
A Correct. |
Q After the modification agreement, itself, were you

doing some work at Heritage Woods?

A We were finishing up with a little thing that they|

required us to do.
Q Ail right, sir. Now, you have stated to the
Court that the total amount claimed -- had there been any

payments toward these amounts claimed?

A No.
Q Those amounts still remain to be paid?
A Correct.
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Q All right.
MR. REESE: If Your Honor please, I have no
further questions.  Your witness.
CROSS EXAMINATION
BY MR. WEINER:
Q Mr. McCarty,.the reason you have stated that you
were uhable to keeé the schedule, construction schedule,
at Ivy Mount was éategorically'stAted by you as absolutely,.
positively, caused by A;D.é.?

A Absolutely.

Q Absolutely. Now, let's start right now with theseq..

jobs that were guote unquote required that be done by you.
Would you please tell me. what you mean by "required
;~LA,1 As you can see, some of them are on A.D.C.'s
purchase orders where:we were required to do the purchase
orders that-they issued to us. |
Q Under the ivy Mount contract?
A Under the Ivy Mount and Heritage Woods.
Q Undef the Ivy Mount contract you were.required
to enter into another agreéﬁent?
2 As I said, the purchase orders --
THE COURT: Original or modification?

MR. WEINER: No, Your Honor --

2"

oo s semenn
Hew . b S emort . . -~ .
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THE COURT: I had the modification_ up here and
I don't know where it is --
BY MR. WEINER:

Q Mr. McCarty, is this a proposal for work?

(Handing a document to the witness)

A Yes.
Q That was a requirement under a contract?
A I don't know whether it was required under the.-

contract, the purchase orders thch the other one is, is
required under the contract.

Q . So, isn't it more correct or :isn't-it more correct
or isn't it actually correct to say ﬁhat you billéd on a
purchase order —; you billed pursuant to a purchase order?

A No. We billed on a purchase order certainly,
after we. did.the: work. |

Q But you agreed, on a .side agreement, to. do.addi-

tional work; isn't that true?

A In the .case of the efficiency, yes.

Q So, you weren't reguired to do that work?

A -Npt this work,lno.

Q But you led us to believe that you were required

to do that work; isn't that right?

A I stated what I stated, it's in the record, I

921
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believe.
Q Okay. So, you were paid for this work?
A Yes.

Q And it's your statement, then, that because of
this extra work that you were paid for, you could not kgép
up with the schedule on the Ivy Mount contract?

MR..REESE: I believe his statement was that it
was a cumulative situation, Your Honor, not any one particu-
lar item but a ' cumulative situation.

THE COURT: You may ask your own question.

MR. WEINER: Thank you.

BY ﬁR. WEINER:

Q So, this is one of many reasons why you could not.
keep up with the contract?

A That's correct.

Q You were paid for this work and you chose to do
this work and you were paid for this work? |

A In this one case, yes.

Q In your contract for Ivy Mount, does it not call
for you to keep enough employees on the job to complete
the requirements of the job and of the contract?

A Yes.

Q Did you increase your staff, your staff of

332
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A There was no need to.

Q Well, you have all this extra work, now?

A Yes.

Q And you are saying there was no need to increase

the staff of employees?

A No. |

Q And with the -- in fact, did your staff of
employees decrease?Z

A I don't know what.period you are talking about.

Q Let's start from March 12th, 1980 through July
of 1980.

A Well, March, '80, we were doing both the Heritage
Woods and Ivy Mount contract, at the ssame time.

o] Did your staff decrease?

A when we finished Heritage Woods, the staf£
decreased, yes.

Q And then when you got further behind, your staff

continually decreased; didn't it?

A No.

Q | Did it increase --

A No.

Q -~ to get the work done?

323
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1 a No.

2 Q Okay, Mr. McCarty. Difecting your attention now
3 to the ALD.C. "caused delays". Plaintiff's Exhibit No. 1,
4 the contract, you stated that there were difficulties with

regard to

‘2 »

¢

light fixtures?

A

Q
moulding?
A

Q

if I may?

mine. I think this is counsel's paper. It isn't marked as

an exhibit.

the late arrival of kitchen cabinets?
Yesﬁigir.

And you stated.that there were problems with the

Yes, sir.

And you stated there were problems with cove
Yes.

And the power?

Yes,

And burst water pipes?

Yes.

MR. WEINER: Your Honor, Plaintiff's Exhibit No. 1,

MR. WEINER: I don't know what this is -

THE COURT: Is has no numbers on it, so it is not

what you put was this -- that's what he was handins

v |
PR
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to me.

MR. REESE: I understand, I did not put this one
in, this is on the efficiency unit, I really dort see any
reason to put it in, so I will take it back.

BY MR. WEINER:

Q Mr. McCarty, Pardgraph 8, "Familarity with the
site," the second sentence, "It is understood by the parties
that the contractor's best able to evaluate the cost of the
work and that arriving at the contract price, it has con-
sidered and assumed the risks that unforeseen conditions
or events méy be encountered causing additional difficulty
and éxpense not antic¢ipated at.the time of the execution

of this agreement."

Was that in the agreement when you signed it?

A Yes.
Q Do you understand what that means?
a Yes.

. THE COURT: Bring the exhibit back, don't walk
off with the exhibit.
MR. WEINER: No, this is my copy.
THE COURT: Oh, I fhought it was the Court's copy.
I've lost a pen off the board since this morning. There

were two pens there this morning.

325
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MR. REESE: I haven't, Your Honor.
THE COURT: I keep an-eye on that thing, you knoﬁ.
MR. WEINER: I can attest to that.
THE COURT: It's a Shakespearian subplot -~
BY MR. WEINﬁR:
Q Mr. McCarty wouid the loss of power be included
in that paragraph, Number 8, that we just read?
A | It was foreseen by someone, it was not unforeseen;

it was foreseen by A.D.C, that it would have to put in new

furnaces.
Q Is fhat your answer?
A Yes, sir.
Q | Did yéu discuss the -- what-: the procedure would

be for putting in the new furnaces with A.D.C.?

A I had no idea when I went into the contract:that
we would be putting in new furnaces, no.

Q You did not know that?

A I said I didn't.

Q Did you guestion about the situation with regard
to heating, air conditioning?

A There was a question about the heating and
air conditioning and Mr. Drake had a suit -- Mr. Drake had

a lawsuit pending on the air conditioning and heating

3926
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installation.

0 At the time that you went into the contract?

A I did not know it at that time, no.

Q So, you didn't know about the air conditioning and
heating?

A No.

Q At the time you went into --

A At the time I went into the contract, no.

Q ' Isn't that a concern to you in the progress of

your work?

A I didn't think so at the time, no.

Q You, as..a general contractor --
A It was not my scope of work.
Q You, as the general contractor on the job did not

have any concern as to what the situation would be with
regard to the heating and air conditioning; is that what
you are saying?

A That was not my responsibility, no.

Q I'm not asking whether it was your responsibility,
it's not in your scope of work.

I am asking whether or not you had concern as to

the effects that it may have on your work on the completion

of your work.
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A Certainly, I -- I didn't even think about it at
the time I signed the contract. f

Q You didn't think about it?

A It never came to my mind when I signed the contract..

Q And you based that upon your expertise in the
building field?

A I think, Your Honor, I have said I.was not an
expert contractor in construction.

Q I don't think you have said that before.

Now, in fact, that was the third job that you had

ever undertaken; isn't that.correct?

A That's correct,

Q You aiso cite as reasons for delays caused by
A.D.é. the fact tﬁat there was some change with ;egard
to flooring that caused you a delay?

A Yes, sir.

Q And you, of course, are familiar with Paragraph 4
of the contract called, "Change Orders;" aren't you?

A I haven't read it recently.

MR. WEINER: I want to use that exhibit again,

Your Honor. I'm sorry.

BY MR. WEINER:

Q Paragraph Number 4 of the agreement calls for
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change orders and a certain.procedure'—-
(Document referred to:waé handed to the witness.)
A Okay.
Q Did you ever follow or request that provisions
of Paragraph 4 be implemented?
A No.
THE COURT: Concerning what?
MR. WEINER: Concerning changes, Your Honor. I'm
sorry. You never didz |
THE WITNESS: No.
THE COURT{ You never did what concerning imple-
menting changes?
MR. WEINER: Well, there was some confusion with
regard to changes, Your Honor.
THE COURT: Which says by the contract =-- tell me,
counSei, paraphrase it;
MR. WEINER: It says the change order shall be
submitted in writing and approved in writing.
THE COURT: Did you ever submit change orders in
writing, and he answered no.
BY MR. WEINER:
Q I direct your attention to Attachment Number 4(

Mr. McCarty, to this agreement, and Attachment Number 4 is
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dated the first day of April, 1980, and, in there it says

that appliance color will be alﬁond. It also says that the

kitchen floor coveripé will be Armstrong Sundial No. 66580;
A Yes, sir.

Q Now, is this the change that.you are talking

A This is a change, yes.

Q Is this the only change in the flooring, Mr. McCart
A As far as I know, yes.
Q So, there was a written, signed, agreement on

change there; isn't that correct?

A That's correct.

Q And ybu're still complaining about delays; isn't
that so?

A Correct.

Q  Now, Mr. McCarty --

A This was not done until the first of April.

Q Mr. McCarty, you entered into the contract with
your plumber on April the lst, isn't that so, 19802

A I don't recall the exact date.

Q I believe that Mr. Sturgill testified that he had
a contract with you April 1lst, 1980, modified on April 7th,

1980.

24
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A Whatever he said should be the truth.

Q Now, is that to say, ﬁr. McCarty, that you did not
have the contractor under -- a plumbing subcontractor --
under contract at the time that you entered into the Ivy
Mount contract?

A I didn't need one, a plumber is one who can come
in later.

Q Isn't plumbing one of the first things that are
done in fhe unit?

AA No.

Q Besides stripping, Mr. McCarty, what's one of the
first things you do in the units?

A You walk it, put new locks on, strip it, put the
floor down, if I might refer to my list, I can give you the
order that it's done in.

Q What list, sir?

A The list right here --

Q When does the plumber come in?

A I said, if I can refer to my list I can give you
the exact order.

Q I don't need you to refer to the list, Mr. McCarty
I ésked you a guestion.

THE COURT: In general, are you asking? Does the

___._........—._A.-
’
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plumber put in the pipes before you do drywall and --

THE WITNESS: No, Youf Honor.

BY MR. WEINER:

Q You mean you put the drywall in first and then the
pipes?

THE COURT: Who works the job first?

THE WITNESS: That's ﬁhat I said, you strip it
and then you cut the doors, you do the first cleaning and,
if I can loék at my list, I can give you the exact way it
is done.

THE COURT: Then, the answer is he does not know
or remember, one of the two.

MR. WEINER: Okay.

BY MR'.- WEINER:

Q Now, Mr. McCarty, how were you -- you were in a
position on March the 12th, to enter into a basically, a
fixed fee contract for the rehabilitation of the units in a
condominium, rehab project, without having the price of your
plumber established; is that what you are testifying to?

A My plumber, I think he testified, had been over
to see the units and had given us a price. We just didn't

sign the contract until then, that's what I said.

Q So, you are saying you entered Johnmark Construction
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Company into a fixed fee contract price without having a
plumber under contract at the time that you entered into
your contract?

A I cannot put anybody on a contract until I have
a contract.

Q Is that your answer?

A Yes..

Q Now, you have testified to the fact that there
were problems with the job and, if I may ~--

MR. WEINER: I would like the chance to write on

this board, Your Honor.

BY MR. WEINER:

Q We have a date of March 12th, 1980, and that's thel|

Ivy Mount contract (writing on the blackboard). K is just
for contract.

A Um-hum.

Q Problems, delays, et cetera, et cetera, et cetera,
take place and then, June 18th, 1980, there is a modification
agreement and a new delivery schedule?

A Yes, sir.

Q And there was.a reconciliation of all the back
problems; June 18th, you and A.D.C. were turning over a new

leaf.

--.__._.__..._._T......-,,_.__
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I was hoping that would be the case.

Q Correct. That was as the --

A That waé the intent, my intent.

Q Now, we have the modification agreement that comes
into play and pursuant to.that modification agreement, the
long suffering cove moulding situation appears to be
addressed and determined.

A No.

MR. WEINER: Your Honor, may I have -- I guess it's
Plaintiff's Exhibit No. -~ the modification agreement.

(Document referred to was given to counsél for

BY MR. WEINER:

Q Now, if you will kindly turn to what's known as
Schedule B, what does Schedule B say with regard to cove
moulding?

(pocument referred to was handed to the witness.)

A Almond cove moulding in kitchen. Do I have to
read this, Your Honor?

THE COURT: No.
MR. WEINER: Does it not say aimond cove moudling?
THE COURT: What's the point you want to make?

If you want me to know what's in the agreement, just tell me)
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‘Uudge, it says such and such," that it will be almond;:is
that what you want me to know?

MR. WEINER: On June the 18th, 1980, modification
agreement says that there will be cove mouléing in kitchen,
almon& color, 15 feet per kitchen is approved.

BY MR. WEINER:

Q Now, all your questions about white and brown and
yellow and whatever colors are concerned have been answered

in this agreement and you initial that?

A No, I -- they have not.

Q The writing says almond cove moulding; is that
-correct?
A It says almond cove moulding is approved; it doesn

say what modei, it doesdt --

Q Now, you're supposed to -- according to the
agreement -~ you are supposed to go forward and commence
diligently with the rest of the job?

A No, according to this we agreed to bring samples
to Mr. Kische fo choose.

Q Would you please indicate wheré it says that?

A Well, it doesn't say that in the agreement, I'm
saying we agreed at that time.

Q Doesn't say that in the agreement. Now, according
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to the young woman, Mrs. Brothers, Marjorie Brothers who was
here, she testified that on June 30th she received an order
from Johnmark Construction for almond cove moulding?

A Yes.

Q Twelve days after this agreement?

A Yes, sir. .

Q For installation in units that were supposed to be
due on July 3rd?

A Yes, sir.

Q Why did it take you 12 days to order the almond
cove moulding?

A Because Mr. Kiséhe couldn't get.around to deciding
what one he wanted and letting us know and then we had to
try to find out where to get it and then we had to order it.

Q Does it not say in the agreement, almond cove
mgulding is approved?

A - It doesn't say the model number.

Q Is it not so that there is only one almond cove
moulding; sir?

A No, I don't believe so.

Q You don't believe so?

A No, I don't know that to be a fact.

Q Well, what did you order, then, on June 30th?
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- A We ordered what Mr. Kisc?e had chosen, the samples
and we ordered that from the saﬁple that he chose.

Q And then you realized that you could not get it
in time for installation on July the third?

A They had a little of it there and said they would
have to order it and it would be a week or so before they
could get it.

Q And then on -- this is on June 30th and then on
July 7th, you obtained a statement from Mrs. Brothers; is
that correct?

A Thét's'correct.

Q lTo ceftify the fact that you could not get that
almond cove moulding for July the third?

A That's correct.

Q Is that the normal progress of things? The unit
was due on the third but you ordered on the 30th of June?
The unit was due on the third and you got the affidavit on
the seventh?

A Nobody questioned me about it because they all
knew what was happening,'they knew we were trying our best
to get it; nobody asked us when it was going to be there
because everybody knew it was not going to be there.

Q Everyone knew?
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- A In time, yes.

Q You are the business aspect of Johnmark incorporated;

isn't that right?

A That's right.

Q Now, with regard, further with regard to the
modification agreement, ig it not a fact that you‘checked
to see whether or not you could get the kichen light before
&ou entered into the modification agreement?

A It was right at the same time when Mr. Daly chose
which one he wanted and we had to, then, see if we could
find it. He chose it out of a catalog, By a picture.

Q Well, dian't yoﬁ make the statement that you wanted
to‘make sure that you could get it before you entered into
the modification agreement?

A No, I did not make that statement.

Q Now, we are talking -- you also mentioned.reasons
for delay was =-- well, we talked about the floor. We talked
about the furnaces and also the delay on the cabinets.

Have you do you know of any unit that was not
accepted because it did not have kitchen cabinets?

A We didn't even present them unless we had kitchen
cabinets for them. |

Q Did you get an affidavit from anyone saying that

‘......-.,..__..—--....._
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you could not have the cabinets on the job; there was no
need for one.
A There was no need for one at this time, right.
Everyone knew.
Q Everyone knew it.
MR. REESE: I don't believe that was proﬁided in
the contract aﬁ that time, either.
BY MR. WEINER:
Q Now, Mr. McCarty, continuing on with the kitchen
cabinets, wasn't it a fact that A.D.C. purchased the kitchen

cabinets and then turned them over to you folks and you were

going to buy them back, reimburse AID.C.?

A I don't remember the exact .sequence, but they
were oraered through Jim Turner, they were delivered to us,
they were delivered to us and we paid for them.

Q Are those the same kitchen cabinets that are on
your Schedule C, the Evans Cabinets for $14,000, the bill
for Bvans Cabinetsé

A Yes, they are.

Q So that bill that -- that was the first group of

cabinets?
A Yes, they were.
Q And you said that -- moving now on to the walks,
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you.said that there were -- you were referring to the sliding
glassAdoors and that they were not your responsibility
because you could not get the hardware --

A No, there was an agreement with Mr. Daly that

we were not to do that and he reduced the price of the con-

tract.
Q Now, that was as to the hardware; is that not so?

A That was to the sliding glass doors. We were to

dolnothing whatsoever with sliding glass doors.

Q Weren't you supposed to do the screening work on
the doors?
A Rescreen the screen, if they needed them, yes;

that was thé extent of our responsibility to that.

Q What else was the original scope on the sliding
doors besides the hardware and screening?

A I think that was about it, it was to make them
stationary and I forget the wording on it. It was something
else to do on it, make one stationary and caulk it, is
essentially what it was.

Q Now, in fact, your séope of work -- as late as
April 15th, in Attachment 5 to the construction contract, the
patio door hardware was ' omitted and as a result of that,

there was a decrease of $50 in the price of the unit?
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A That included -- we were not to touch the sliding
glass doors.
MR. WEINER: I'm sorry, Your Honor. Can I have
that exh;bit'again?
BY MR. WEINER:
Q Mr. McCarty, does it say on the aéreement that
you are not supposed to touch the doors?
A There were -a lot of agreements made that were not
incorporated in this -- I can tell you -
THE COURT: Well, the gquestion is, is it on the
paper, point to it.
THE WITNESS: No, it's not on the paper, Your
Honor.
BY MR. WEINER:
Q What is on the paper, sir?
A Omitipatio door hardware.
Q And the original scope of work does call for work
to be done on the patio door; doesn't it, with regard to

making it stationary?

A With regard to making it stationary, yes.

Q And to caulking it and replacing screens?

A Replacing screens was on the extras list, I
believe.
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Q Number 27, sir ~-

A Um-hum, reseal patio doors and make one stationary|

Q Was that omitted later on, per the contract?

A Yes.

Q Can you show me where?

A Not in writing.

Q Oh, it's not in writing.

A It's not in writing in this contract, it's in
writing.

Q Do you have that, can you show it to me? Do you

have a writing to that efféct?

(Wiﬁness perused documents on téble)

THE COURT: ﬁhile they are looking, does the
defense have copies of all three of these pages, now?

MR. WEINER: Yes, we do, Your Honor. I believe
those are the -- yes, we do.

THE COURT: Mr. Reese, if you are not looking,
would you come up here, off the record, and interpret a
couple words for me?

MR. REESE: Sure.

(Off the record)
BY MR. WEINER:

Q Do you have any documentation to indicate a change

A DRI ve e
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in the scope?

A I have documentation which we went in with him
on just a little sheet of paper and he marked in red on it
yes, no, yes, no, yes, no --

Q And could you show me where he signed -- I guess,
“"he, " meaning Mr. Daly?

A | Mr. Daly;

Q Would you indicate his signature to me?

Oh, he didn't sign it.

Y

Q Okay. Was this document that you --
A This -- as you can see, we just had doors on here,
we discussed what we meant by doors and so forth, and
Mr. Daly said, "Okay, we'll eliminate anything to do with
the doors and,take off $25 off the price of the contract.”
Q Now, that's the same Mr. Daly who entered into

this lengthy agreement, construction agreement and attach-

ments?
3 THE COURT: Is there only one Daly in the case?
THE WITNESS: Yes.
BY MR. WEINER:
Q Is it the same individual who signed this contract
with you?
A Yes.
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Q Are you saying --
THE COURT: That's wh;t ﬁe said.
THE WITNESS: He wouldn't speak to me, so he just
took a piece of paper and wrote yes, no, yes --
BY MR. WEINER: -
Q He wouldn't speak to you?
A No, he refused to talk to me.
Q And what date was that, sir?

A ° After the modification agreement. .

Q What date was that, sir?

A I -- after June 18th.

Q Today is after the modification date.

A He has not spoken to me since.

Q The patio door hardware was omitted because

Johnmark was having problems getting it; isn't that so?
A They were l7-year old doors, the hardware was not
available. .
| Q But Mr. Daly or A.D.C. did not hold you to that
part of the contract; you couldn't get it so it was omitted;
isn't that true?
A What else could hg do?
THE COURT: Did the subject come up because you

told him you couldn't get.the hardware?
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THE WITNESS: Yes, Your Honor.
BY MR. WEIN#R:
Q And it was omitted?'
A Correct.
THE COURT: That's --
BY MR. WE;NER:

Q Now, aééording to the modificafion agreement
commencing July =-- you were supposed to start working
diligently, June 18th, 19th, there was supposed to be a
delivery on 7/3 of seven units; on 7/10 of seven units;
on 7/17 of seven units; and on 7/24 of seven units. That
would make.-- under the modification agreement, you were
to have done 28 units by July 24th; is tﬁat correct?

A Accpording to the contract, yes.

Q Okay. Now, it has been absolutely testified to
that the reason that you coulan't do it was A.D.C.'s fault?

A Yes, sir.

o] But isn't it a fact that your plumber -- excuse
me -- was it the plumber or electrician that -- I believe
the electrician, Mr. Mates, said that he didn't have final
inspections on units until the lith?

A Final inspection is merely calling for the

inspector to come out. The work is done. 1It's calling for

e e S e e wy
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the inspector and when your inspector has time to come out,
to check it and approve it, but the work was already done.

Q Well, you are saying that the final Fairfax County
electrical inspections are just a formality?

A I didn't say that at all.

d Well, isn't it true that your contracé éays that
unless a unit has passed all ngeﬁnmental‘inspections, it is
not completed?

A That contract says so much that you --

Q I am asking you. a question.

A I don't remember whether it says it.

Q Well, let me --

MR. WEINER: If the Court will bear with me for
a moment.
BY MR. WEINER:

Q Paragraph 10, no work shall be deemed complete
until final inspection is made and approval is received from
eyvery governmental authority whose approval is required.

So, a Fairfax County inspection or inspections is
essential for the compleﬁion of a unit; is that correct?

A As I said, they come out and work was all done;
they just come out and make sure the work is done right.

Q But, a unit is not complete until inspections --
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THE COURT: Everybody has testified that the
practice was to ignore that requirement in the contract and
nobody said they waived it but they ignored it. It's
different. |

MR. WEINER: I don't think that any A.D.C. person
said that it Qas waived or ignored.

THE COURT: Nbbody ever said it was waived but
unit approvals were given and your own witnesses, not one
of them said I didn't approve it because the inspector
hadn't cleared it. '

In fact, the contract itself-requi:es for things
to be done on Thursday and Wednesday and presented on
Fridays and -- the contract. -- the inspectors won't come
that fast, you know.

BY MR. WEINER:

Q But, is it not a fact that on the 1l7th day of
July that we did not have 21 units that had met their
electrical inspections?

A I don't know that. Barry Mates testifigd to that,
he's the electrician. He took cared all of that.

Q Now, you heard Mr. Ramono testify this morning
that in Building 4355 there was approximately all the way

from about 10 percent of work done upwards, up to
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approximately 90 percent but Mr. Ramono never testified

that all the work was done in aﬁy unit; is that correct?

A That was his opinion.
Q So, you disagree with that; is that true?
A Yes, I do; all of the essential work was done.

Q What is essential work, Mr. McCarty?
A They had been aécepied by A.D.C., not one but two
A.D.C. represéntatives.

Q But wasn't that to help you out, to get you

money?
A No.
Q It was not?
A No.

MR. REESE: There was no money forthcoming after
the modification agreement so I don't know what he's talk-
ing about when he addresses that question.

BY MR. WEINER:

Q Do you recall receiving a letter of July 9th from
Mr. Adashek relieving Johnmark from Building 77532

A Yes, I believe we did receive a letter.

Q And that was July 9th?

A I don't recall the date but --

Q And that, in fact, caused you to put more men on
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to the 4355 building? 1Isn't that so?

A Did I say that?

Q I am asking you.

A Then --

Q If you were reiieved of a building, wouldn't you
have more men to put on the 4355 building?

A 2bsolutely not, we hadn't started Building 7753.

Q You hadn't started stripping it?

A No, we walked some of the units and put locks on
some of the units and that's ail we had done in 7753.

Q Could you have done that unit on time?

A With proper cooperation we could have done alli
of the units on time.

Q Mr..McCarty, you disagree with Mr. Purdy's state-
ment that in June when he came on the job it was complete
chaos, you disagree with that statement?

MR. REESE: If Your Honor please, he did not say
it was complete chaos. If you want to have it read back
from the record --

MR. MAYS: I believé mass confusion was his exact
words.

MR. WEINER: You disagree with that?

THE WITNESS: Certainly, we did have some confusion
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because we had been off the job.anq we had to get reorganizeh
when ﬁe came back; if that's whét you want to call mass
confusion, I don't call it mass confusion.
BY MR. WEINER:
Q So,‘if it wésn't for.A.D.C., you could have gotten
this job done?
A Absolutely, without a doubt.
Q I mean, these people were trying to just not get
the job done?
A Absolutely.
9 They were not in tﬁe business to sell units.
A It didn't matter whether they acceﬁted our units
or paid us or not; they went ahead and sold units, they
just didn't accept them; therefore, we didn't get paid but
it made no-difference in théir settlements.
Q So, you are telling me that they settled on
unfinished units?
MR. REESE: No, he said they settled --
MR. WEINER: Afe you objecting?
MR. REESE: Yes. That's not what he said.
MR. WEINER: Your Honor, I am on cross examination
of this witness -~

THE COURT: But the witness' position all along

N
R -
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has been that they were coﬁpleted.
MR. REESE: Exactly.
BY MR. WEINER:

Q With regard to the Schedule B in the modification
agreement, there is a -;‘Mr; Reese hasvshown in his séhedule
that there is an agreement between A.D.C. and Johnmark
where A.D.C. says that they were paid -- in other words,

buy your white moulding and pay you to take out the old

moulding?
A Yes, it does.
Q Is that correct?
A That . is$ correct.
Q Now, was that cooperation on their part; are they

cooperating with you?

A For # change, yes.

Q This is a cooperation and they said they are
paying you for it?

A But they never did.

Q Did you bill them?

A No.

Q You didn't?

A No.

Q Why not?
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A Because the secretary didn't do it and we just
neverlgqt around to it with all the confusion which was
going on at the time, off the job.

Q Well, that was in the modification of June 18th,
sir. You were back on'fhe job June 18th.

A We didh't coxﬁe back, we signed that on June 18th.
We were cﬁming back on the job and getting reorganiZed.

ﬁR. WEINER: The Court's~indulgence for one momenti
BY MR. WEINER: |

Q Now, Mr. McCarty, procedurally, purchase orders
for extra work -- what were you supposed'to do with regard
to common area work and purchase orders?

A I don't understand your guestion.

Q There were two types of -- there are common areas
outside the units?

A Yes.

Q And there are the units.

A Correct.

Q Now, how would you handle a purchase order for
extra work to be done in common areas?

A I would handle them the same as any other.

Q And the same thing as in extra work as an

individual unit; is that what you are saying?
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A Extra work in individqal units are billed on the
invoice for the completed units,

Q So, that's not the purchase order?

A No, that is not a purchése order.

Q On July 3xd when Mr. Dillon wanted to inspect
those first seven units, isn't it a fact that he told you
he would inspect them even though you didn't have cove
moulding and kitchen lighting?‘

a He actually did walk some of them.

Q But didn't you say you didn't want him to go in

A Pardon?

Q Didn't you want to stop him from going in there?

A Absolutely not, I called him up and asked him to
come up and look at them.

Q And isn't it a fact that Mr. Dillon found those
units to be unacceptable notwithstanding the cove moulding
and the lighting?

A Mr. Dillon told me, as I stated before, that they
were still working in the units, it wasn't noon yet and
within a couple of hours we could have them finished,;

Q Mr. McCarty, but for the cove moulding and for

the lightingA--
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‘brand new modification agreement, you were still working

before noon.

A But for the cove moulding and the lighting, no --

*

yes, you're right.

Q Forget about those two points. You were under youj

LR

there on July 3rd and you couldn't deliver thosg units on
July 3rd, but for £he cove moulding and lighting?'

A I did not say that.

Q You were still working on them?

A We were still working on them and it was still

MR, WEINER: I havé no further questions of this
witness, Your Honor. |

THE COURT: How many diffefent subs did you have
on the Ivy Mount job?

THE W;?NESS: We had the electrician, the plumber,
the cleaning people were subs, we subbed out stripping and,
as I can recall, Your Yonor, that's about all.

THE COURT: How many force account people did you
have, employees, oth;r than you and Mr. Sauer, people from --
you had on your payroll, either permanently'or part-time?

THE WITNESS: We had --

THE COURT: On a given day, how many force account

people did you have?
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THE WITNESS: On a given day, we had Sammy and
Tommy Gibson; we had Ed -- about ten or twelve, Your Honor.

THE COURT: All right. That answers my question.
You may --

MR. REESE; Maybe one, if Your Honor please, by
the way of redirect.

THE COURT: All right.

" REDIRECT EXAMINATION

BY MR. REESE:

Q pid aA.D.C., when you entered into this contract
on March 12, 1980, did A.D.C. inform you that they were
going to go in and rip out.the_old furnaces and put in all
new furnaces?

A No, they did not. .

Q They didn't inform you of that?

A I didn't know that it hadn't been done.

MR. REESE: All right. No further questions,
Your Honor. |

THE COURT: You may step down.

MR. REESE: The Plaintiff rests.

THE COURT: All right, that's on rebuttal, that
ends it. Before I -- well, let's see. In just a minute

I need to talk to a lawyer about tomorrow's case off the
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had already stated before and the burden of proof, of
course, is somewhat different at this particular time  since
you can consider all of the evidence rather than just the
Defendants evidence in the light most favorable but we would
renew our motion on the basis of our prior arguments.

THE COURT: The ruling is the same.

MR. REESE: Thank you.

THE COURT: Denied.

MR. WEINER: Your Honor, Mr. Reese is going to be
using the board, would it be okay if Mr. Mays and myself
sit over there so we could --

THE COURT: That's fine.

MR. REESE: If Your Honor please, what I have
attempted to do with reference to this board is to take the
figures that Your Honor has before him in the columns indi-
cated and in the same amounts and in the same order and
coordinate them with the exhibits which have been proffered
into evidence as proving these particular cléims.

THE COURT: I have all the exhibits in order.

MR. REESE; If Your Honor please, but before gettir
into this rather detailed analysis of the amount claimed,
I would like to comment on the evidence as it had been

presented with reference to the old question of who breached

19
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what and when.

The evidence reminds 6ne, really, I think, of
what's known, I believe, as Orwellian logic. The Defendant
comes in and takes the position, as was well enunciated by
Mr. Quatmann, that they will never pay their subcontractors
or principal contractors, e&erything they owe them and
the reason why is because as long as you owe money to your
subcontractors,“you own them; as long as you owe money to
them, you can tell them, "I'm going to order the cabinets
even though the contract says you are going to order them
and you have to go along with it because if you dornt*t, I
am not goiné to pay you what’I owe you. I am going to
change appliances on you and if it causes a delay,'tougﬁ,
what are you going to do about it? If you don't go along,
I'm not going to pay you. I'm going to change the floors,
if you don't like it, téugh. I'm not going to pay you
unless you go along with it." All of this is premised on:'s
the fact that they owe money. It is, I agree with you,

a strange, Orwellian logic that seems to seize the construc-
tion industry. I guess it's the old addage that the man
who has the money calls the tune. Well, as long as you're
owed money by someone, that individual can call the tune.

Now, in any other business, I can probably tell
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Your Honor, that that's not the way it works in the legal
profession, but in the construction business, it seems to be
thé way the logic runs. There is the same situation with
the kitchen 1lights, thg same situation would be =-- "I don;t
care that it's not on the units that you have to produce,
you're going to go in and you're going to work on the
stofage units and the laundry units and, if you don't like
it, tough. I'm not going tompay you what I owe you and you
can go ahead and sue me and we'll sée how long that takes.

"The floodé;,thé«mediciné cabinets, we will bring
in Arbee Meéhanics to rip out work that has already been
done and then you have £o‘go béck in and complete the work
again, and if you don't like iﬁ, tough. I'm ﬁot going to
pay you. So, sue me." |

Now, you can only get away wiéﬁ thag if the

contractors you're dealing ﬁith'are perhaps under-funded,

perhaps this may be their only job and so, they have over-

extended themselves, hoping to get paid and they will do

anything; anything that the developer asks, they will do

and what happens, if they raise, finally, if they raise a
stink? What happens if they say this far and no further?
They are ordered off the job by the developer.

This case we have seen replete with examples of
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~ throughout this entire case. Every inch of the way, we have

this Orwellian logic and it has to be Orwellian because

it doesn't make any sense outsiée of the construction
industry and it only makes sense in the context wherein you
have small contractors who don't have enough money to make
it with five or six jobs andlthey are depending upon this
one to pay their employees, to pay their suppliers and you,
as the developer, say, "If you don't like it, I'm not going
to pay you and you're going to go bankrupt because you won't

have enough money, you can't get to me in time."

If Your Honor please, that is what has been

seen this kind of a logic being applied and this kind of a
situation hoisted upon Johnmark. What can you do? Well;'
we are not trying Counts Two and Three today so all we can
do is to take a look and see how Johnmark performed, what
monies they were due and were denied being paid by A.D.C.
and then we can iook and see ét the significance of the
breach and, if in fact, this kind of logic is what has led
to the entire difficulty thét Johnmark finds itself in, then
in fact, we are looking at profit. |

So, if Your Honor please, let's turn to these
particular items. As we go down the damages, they follow,

to begin with, the modification agreement, Plaintiff's
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Exhibit No. 2 recites, if Your Honor please, as an agreement
of the parties that at Heritage.Wbods there was $87,463.11
due for 40 units at Heritage Woods; it is recited in the
agreement on the seventh page. It then goes on to recite
that at Ivy Mount, there were 19 units, $54,577fand -

THE COURT: I'm trying to f£ind what }ou're
referring to.

MR. REESE: On the second pﬁge, "reconciliation
of prior billing," if Your Honor please.

It recites $54,577.16 in due at Ivy Mounf. So,
if we start out with the question of proof, then we look
forward to the modification agreement whérein the parties’
égreed as to what the prior billings .were; but.with reférence
to the Ivy &ount units, however, we have additional proof,
this proof is contained in various documents, the first,
if Your Honor please, that we are looking At is Plaintiff's
Exhibit No. 5, a letter dated May 28th, 1980, wherein A.D.C.
conceded at that time to having accepted 207 -- 211 total
units at Heritage Woods and,'by that date, 14 at Ivy Mount
out of a total of 171; ;hat is, Plaintiff's Exhibit No. 5.

THE COURT: What are you referring to now?

MR. REESE: 19 Ivy Mount units, justification for

the statement within the modification agreement that there
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were 19 units billed; we first looked to the modification
agreement then we can look to tﬂe letter from A.D.C. =--

MR. WEINER: Your Honor, I just have to note for
the record --

THE CQURT: Just a minute, I'm reading this.
Plaintiff's Exhibit 5 doesn't total -- well, it may total
$54,000 but it just says monies advanced to date, it doesn't
say money is due.

MR. REESE: If Your Honor please, P-5 was
introduced as admission against interest as reflected on
that date, 14 units -- May 28th, that's not --

THE COURT: Weli, what is -- P-5 is an unsigned
piece of paper that somebody tﬁoughtiitfwas’a?memoranauﬁ
to a lawyer.

MR. REESE: If you will recall, I asked Tom Dillon
whether or not this reflected the position of A.D.C. on
that date and he said it did.

| THE COURT: You haven't objected to my seeing
this?

MR. WEINER: Well, Your Honor, it's been admitted
in evidence but my problem is it was categorized as a lettex|
from A.D.C. indicating, from A.D.C. to Johnmark.

THE COURT: It doesn't say that.
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MR. WEINER: It's an internal memo.

THE COURT: You can afgue that in your argument.
S0 -- I still don't see how you reach -~ it says money
advanced to date but i; doesn't say units have been --

MR. REESE: If Your Honor please --

THE CQURT: It says 14 units have been accepted,
is that what you recitéd -

MR. REESE: The modification agreement recites
54 --

THE COURT: Recites 547

MR. REESE: Yes, it does, Your Honor.

THE COURT: Let's stop and find out.

MR. BEESE: Reconciliation of prior billings. -

THE, COURT: It says they have been billed for that

MR. REESE: Yes.

THE COURT: All right.

MR. REESE: Now, this is Exhibit No. 2, Exhibit
No. 5 reflects an admission against interest that they
agreed that by May 28th they had accepted 14 units.
I will go on; however --

THE COURT: 14 within the 19?

MR. REESE: Exactly.

THE COURT: Then, they do accept for 142
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MR. REESE: Yes, and I will now go on, if Your
Honor please, to Exhibits 14, lé, énd 18 through 34 which
I have compiled altogether here which reflects, if Your
Honor please, the invoices, the acceptances, and the walk-
through sheets for those 19 Ivy Mount units. They are all
reflected within this pile of exhibits which I have indi-
cated as 14, 15 and 18 through 34.

THE COURT: You're saying that even if I didn't
have Exhibit P-5 that they're all --

MR. REESE: They are all covered right there.

THE COURT: Now, lef's see -- and you represent
that the total of Exhibit P-14 equals this 54 that. y:ou -

MR. REESE: This 54,000 an@ these 19 units.

THE COURT: All right.

MR. REESE: Moving along, if Your Honor please,
we now look at the units that were invoiced after June 18,
1980, at Ivy Mount that would ﬁean after the modification
agreement was entered into.

THE COURT: Just a minute =-- all right. Now,
start.

MR. REESE: The total sum is $29,659.15.

THE COURT: What's the logic of June 18?

MR. REESE: That was the date of the modification

e e
7
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agreement. We have by the terms of the agreement, sgipu-
lations as to this amount, at IQy Mount --=

THE COURT: Only -- no, it just says that they
agree that much was billed.

MR. REESE: Exactly.

THE COURT: But they don't say'that they agreed
that it was owed unless it's somewhere élse in the modifi-
cation agreement.

MR. REESE: If Your Honor please, they paid the
amount, the difference, but these others -- I.have indicated
to Your Honor --

THE COURT: You mean the $54,000 you claim has
been paid?

MR., REESE: It has been paid down here (indicating
on the board).

THE COURT: It's going to be a wash, then?

MR. REESE: That's exactly right.

THE COURT: Would you agree with that?

MR. WEINER: Right.

THE COURT: All right, then don't spend a long
time -~ justification.

MR. REESE: I am not, I'm going to the next one,

as a matter of fact.
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All right. June 18 was the date of the modifi-
cation agreement, something liké the tie at that particular
point because after that we are now looking at the others
that were not covered by the modification agreement. The
units making up this figure of $29,659.15 are all compiled
within Plaintiff's Exhibit No. 13, all invoiced with the
amount of the standard contract and the extras and they
total this sum, $29,659.15. They were all invoiced and the
testimony of the witnesses were to the effect that these
units had, in fact, been completed and were due as invoiced;
the testimony being, Mr. McCarty, Mr. Sauer, Ms. Summey,
Mr. Purdy -- Mr. MacAbee.'

THE COURT: Again, you represent that the totél
was in P-13 you would run a tape on it and it's 29,000
et cetera?

MR. REESE: That's true.

THE COURT: All right.

MR. REESE: We then pass on, in the claim, to the
fire damaged units --

THE COURT: Actually, what you're giving me is not
a claim but the method of reducing it to a claim, because
they are not claiming the 54,000.

MR. REESE: That's correct.
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THE COURT: 1It's not claimed.

MR. REESE: It's the whole flow, we came to a
figure and this is a way to get to it.

Now, we have the fire damaged units. which, by
stipulation, has been agreed. Now, how we have reached that
agreement, is tﬁat the total aﬁount that is due-and owing
after the payment made is $1331.48, so, the total bill is
this (indicating).

THE COURT:. You're not suing for 16,000 --

_MR. REESE:" No, what I'm suing for is this, down
here (indicating), $16,111.48, by stipulation, was billed
for the fire damaged units.

THE COUR?: But what do you claim for the firé
damage that is due you?

MR. REESE: §1,331.and forty --

THE COURT: What sheet do you have that listed on?

MR. REESE: It will come right out in just a few
minutes. You will see how it is developed, if you will just
bear with me on this for a moment.

On the inventory, which is the next item claimed,
tha; is répresented by Plaintiff's Exhibit No. 12, the full
étatement of the inventory, which was testified to by

John Sauer and by Mr. McCarty.
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THE

COURT: Yourtheory of the case is that while

they were owned by your client, that because the Defendant

started using

MR.

them, they bought the whole batch; is that --

REESE: If Your Honor please, under the --

that's correct, they bought the whole batch.

THE

COURT: So, it was sort of a de facto sale

without having had any agreement?

MR.
THE
of a larceny.

MR.

amount.

MR.

difference as.

THE

REESE: Exactly.

COURT: First I thought you were complaining
WEINER: There is even a difference as to the
REESE: That's right, there is only a

to the amount.

COURT: Well, now your inventory totals

$8,800 but you have got sixteen --

MR.
The last page
THE
MR.
THE

MR.

REESE: No, there are subtotals, Your Honor.

COURT: You better put sub on there.
REESE: All right.
COURT: All right.

REESE: Now, you will recall with me that the

Defendant's position is that they took an inventory and came

367
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up with a éifferent and, as Mr. We?ner has indicated, that
there is only a question of amoﬁnt, not as to what the
disposition was made of the inventory and, of course, it
is out position that the Defendants, on July 29, 1980, had.
the doors opened and then we Qamé'back a day or two after
that and found thaﬁ they we?e‘réiding our inventory. The
Defendants position is, no, we didn't open- it until at least
August 8th. Well, if Your Honor please, the substantiation,
if it can be called that, of qur;position is reflected by
Plaintiff's No. 17, anaipvoice.through Brown, Lock and Key
Service showing the openings ofrthe doors on July 29; 1980,
and.that is fhe réason why I have piaced Exhibit No. 17 in
the same position with the inve;;ory.because that is thé
reason why this exhibit was introduced, to show that the
locks were actually opened on July 29th.

THE COURT: For the Defendants, you mean?

MR. REESE: That's correct.

THE COURT: Not your people. What dates. did your
people say they took their inventory?

MR. REESE: On the 26tﬁ day of July, if Your
Honor please.

THE COURT: So, there is a three-day difference,

all right.
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MR. REESE: Well, no, Your Honor. We say we took
an inventory on July 26th and locked. the doors. They stated
they came back on August 8th and unlocked the door and took
the inventory.

THE COURT: And you say they came on July 29th?

MR. REESE: On July 29th, which is further sub-
stantiated by Mr. Sauer~and_M:; McCarty saying that they
found a day or two after that their inventory being depleted
by representatives of the Defendant.

Now, we move on to the partial units. These
partial uﬁits, if Your Honor pleasé, are computed as far as
the work =--

THE COUﬁT: Stop right there while I have -- let
me look at the list and see which ones you are talking
about.

MR..REESE: Sure, that's on a page by i£5elf.

THE COURT: This page?

MR. REESE: Yes,‘Your Honor.

THE COURT: All right.

MR. REESE: However, if Your Honor please, I think
the separation of the pages, if you would take a look -- I
think -- at the bottom of that page it lists partials. That

the beginning of the partials, and the next page you have
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in your hand is the continuation of it.

THE COURT:

way.

MR.

REESE:

THE COURT:

is stapled backwards.

MR.

REESE:

.

These got-stapled together the wrong

All right, now --
All right, the yellow =-- Court file
All right.

The partials are represented by

Plaintiff's Exhibit No. 1l which is an itemized statement,

unit by unit, of the partials claimed by the Plaintiff

beginning with B-1 and --

THE

COURT:

Wait a minute, I've got that marked

for Id. Did that come into evidence?

MR.
down, if Your
THE
THE
MR.

THE

REESE:

I think you initialed it as being

Honor please.

-CLERK:

COURT:

REESE:

COURT:

Id., 10 and 11 are for Id.
Yes.
All right.

In my notes it's referred to later on

as though it were in evidence.

MR.

REESE ¢

evidence through Mr.

THE

COURT;

when I cross'out the

My notes reflect that it came into
McCarty, but that's ~-
If it's in evidence, my symbol is

Id. --
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THE CLERK: 1Is that No. 1ll, Your Honor?

THE COURT: 11 is in.

THE CLERK: Thank you, Judge.

MR. REESE: And the partials that are'répre-
sented by No. 11, with the following moaifications, if
Your Honor please --

THE COURT: Let me stop and.just see what they
were. Your c;ient begins without the building number and
then he switches to building numbers aﬁd units.

MR. REESE: VYes, if Your Honor please, beginning
with B-1 -- because B-1 through B-4 and A-5 through A-10
and 31 were all in one building, 4355. |

THE COURT: We had better mark that.

MR. REESE: Well, I think it's marked --
the Xerox didn't pick it up on the side.

THE COURT: Oh, I see. All right. You say --
all right.

MR. REESE: Now, if Your Honor please, there is a
change from 11, Exhibit 11, to fhe sheet that Your Honor has
in front of him, and that change is reflected by the stipu-
lation that I made at trial when the question came up, why
are charging 20 percent profit as opposed to the 15 percent

profit which you said you were going to make on the contract
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and, accordingly, I stipulated tpat we would recompute the

total amount due reflecting a 15 percent profit rather than:

8 a 20 percent profit. Accordingly, the sums that are reflectéd
f on the sheet prepared for Your Honor for closing reflects
5 the 15 percent profit as opposed to the 20 percent profit
ﬁ and, therefore, are reflecting a lesser sum than the sum
" | reflected by Plaintiff's Exhibit No. 1l. The total, however
38 of your partial units, taking into effect that particular --
9 THE COURT: Who did I hear testify that they. had
10 .done the recompuﬁing and the figures came out --
1 MR. REESE: . Mr. McCarty if Your Honor please.
3” THE COURT: Just when he gave his summary?
1 MR. REESE: That's correct.
1 THE COURT: And that was intended to tell me --
;5 you did say he computed them at 15 percent?
}6 MR. REESE: That's correct.
1? THE COURT: But, it's also a change from P-11?
Iw MR. REESE: That's. correct, all these figures
* have been supplied defense counsel-in advance of it and that
20

sum is .$24,851.97.
?1 It is further substantiated, however, perhaps not
TZ the sum but the work done, it's substantiated by Plaintiff's
?? No. 10, the list that Mr. Purdy said that he gave to
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Mr. McCarty and that's --

THE COURT: Purdy beiﬁg who? That's for Id. --
The Court had ten listed that --

THE CLERK: Ten is for Id., Your Honor, ten and
eleven are both for Id.

‘THE COURT: Again, someone else referred to 10 as
though it were in evidence, let's see -- Id. only.

MR. REESE: All right; sir. You can set that
aside, then,

Moving on to the purchase orders, if Your Honor
please, that was stipulated to at the beginning'ofkthe traill,
$4,293.95 is owed Johnmar# for the purchase orders.

MR. WEINER: Is Plaintiff's Exhibit No. 11 in ‘or
out -- P-10? .,

Mﬁ. REESE: P-10 appears to be out.

THE COURT: It just never came in.

MR. WEINER: It never came in, okay.

MR. REESE: Okay. If Your Honor will recall with
lme, Mr. Sturgill's testimony --

THE COURT: He was a sub?

MR. REESE: He was the plumbing sub and he indi-
cated that he did additional work other than has been

reflected on our sheets.
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THE COURT: $178 per unit plus extras at 77 percent
of Johnmark's contract with A.D.C., whatever that meant;
that's what he said.

MR. REESE: Yes, Your Honor, but there was an

add-on, if you flip perhaps to the next éage of your notes -+

THE COURT: VYes, add $62, then something came off,
no bath fixtures -- then something else about 296.93 --
I don't know what that was, you tell me what you think he
said.

MR. REESE: If Your Honor please, he testified
that with reference to Units 7753 -- strike that. 4345,
my notes reflect, he did plumbing work totalling $2,647.21,
a figure that I believe has been confirmed by defense |
counsel with reference to Mr. Sturgill's testimony.

| THE COURT: My notes show Building 4345, first he

said five thousand three hundred and some dollars, then he .
changed that to $2251.92 and then he went to Building 4355
and Units 1 to 10 plus 31, deduct a net of $268, but I don't
know what it was dedﬁcted from. If you had a bill in
evidence, it would be deducted from that.

MR. REESE: Unfortunately, he did not.

THE COURT: So, he did not get any support for

your figure of --

18
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certain additions -- I don't understand why he said deducted

MR. REESE: The figure that Your Honor has, the
2200 --

THE COURT: $2251.§2, he said was his bill before
July 24, for 4345, but then there is --

MR. REESE:. Then we have the hookup situation
witﬁ reference to -- he did not hook up the stove in the
11l units at $30 a unit; does Your Honor have that?

THE COURT: You deducted that but that's in a
different building, that's in Building 4355.

MR.. REESE: 55, that's correct, Your Honor.

THE COURT: He also took off another $62 for

but -- oh, no, no. I see ﬁhat it was. Hevsaid.you deduét
$30 per unit for 1l units as $330.

MR. REESE: Exactly, and I have already had that
computed.

THE COURT: But then he said he had extras of
$62. So, then the net deduction from the original bill would
be a net deduction of $268, but he started with an original
bill of July 24 of $5363 and pennies, then he ;etracted that
and crossed it out and he apparently says it was for some
other building or something other --

MR. REESE: 4355, I believe.
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THE COURT: No, he said #or 4355 it was 2251.92.

MR. REESE: Yes, it‘s‘my opinion that --

THE COURT: From that you deduct 268 --

MR. REESE: Well, you may, Your Honor. I already
deducted it in a different fashion, buﬁ Your Honor is.quite
correct, it is deducﬁible.

The 2251.92 that Your Honor has, my records
reflect a different figure but I have no difficulty in
going with Your Honor's recol;ection, of course.

THE COURT: I'm going from my written notes of
what he said.

MR. REESE: Mylrecollection was that he figures,
above and beyond his billings, there.was an add-on for .
4345, he began saying it was 5,000 and something for the
add-on and then he -- in examination said that that figure
was incorrect, that the add-on for 4345 was -- my recollec-
tion is this, your recollection is 2251.92.

THE COﬁRE: They only added $30 on B-1, on B-4,
$10; A-5, $10; $2 on A-8; and $10 on A-10. That is a total
of $62 --

MR. REESE: If Your Honor please, you are talking
about a different building, that's 4355.

THE COURT: That's true.
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MR. REESE: His testimony that he also worked on
4345,

THE COURT: Yes.

MR. REESE: And that was an add-on to our original
statement cf the claim and that total, in yéur notes is
$2,251.92, so that's then put in as an add-on. He also
added --

THE COURT: Plus 62 less 330?

MR. REESE: If Your Honor please, there will be
some diffefence because of these figures but it's added and
subtracted --

THE COURT: I'm Sust testing your arguments,
that's all. Your opponent may have more to say. I wili’
test theirs, too.

MR. REESE: We have, if Your Honor please, then
we're going to have debits. We've got a couple of credits
we have to give them also. These are credits that are
reflected in their statement of amounts that they paid.
They are reflected in the modification agreement anq they
are reflected in the payment of $14,750 on the fire damage.
The total payments, however, that we are looking at, will
be this figure, $156,790.27.

THE COURT: That's the amount you agree you have

37
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received?

MR. REESE: Yes, that;s correct.

Now, the evidence has been that we had Mr. Ramono
come in, with Holdfast, and they did some work in Building
4355. The total amount of the claim by the Defendant for
"back charges" is $i$37,-that is stipulated to és the total
amount of the claim.- It.is;ﬂhowever,.our position that
$181.50 of that was definitely not the subject of a back-
charge because the electrical cﬁecks -= you remember in
Mr. Ramono's invoiceé and --

THE COURT: You mean this is an attack on the
stipulation?

MR. REESE: There is no stipulation, Your Honor.
The only stipulatioﬁ is that the total sum that they showed
was $1537. That's the only stipulation, Your Honor.

THE COURT: Just stop a minute and let me look and
see -- you have shifted gears -- backcharges of whom, and
concerning what?

| MR. REESE: All right. If Your Honor please,
A.D.C. has claimed backcharges against us for Building 4355
for the work that was done by Holdfast, Mr. Ramono. The
total amount of the invoices that you were given by the

Defendant totalled $1,537. There is no disagreement on that
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However, the disagreement comes in as follows: <those
invoices included $16.50 per unit for 1l units of what was
known as an electrical check. The invoices reflect it, the
statements reflect it, but Mr. Mates testified that he

already had done the electrical check for us and, accordingl

- it is-our position that from this 1537 were we to allow

backcharges at all, the sum of 181.50_would have to be
subtracted, that's 16.50 times 11, with a resulting back-
charge figure of $1,355.50. That's 15.37 less 181.50
equals this, Your Honor.

Your Honor has already identified that Mr. Sturgil

indicated he did not do the hookups for the stove in the

11 units at 4355 and, accbrdingly, we have 30 times ll,'
330. Your Honor recalls with me that earlier you said that
330 less 62, all I did wasaldin 62 in here and then sub-
tract 330 and it comes out the same way, as it were, which
gives us, then, a total claim for the Plaintiff as indicated
on the sheet that has been supplied you which would be
modified, minimally, by the figure here, the $2,251.92,

in Your Honor's notes as opposed to the $2,647.21 which
appears in my notes; which then gives us a figure of
approximately 76,800 and some odd dollars, the math I'm

sure I can surprise Your Honor fairly rapidly.
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‘back to the original contract.

This particular claim is'substantiated at every
point of attack by invoices, by'stipulations, by the modifi-
cation agreement, by the testimony of the subcontractors
who did the work; every inch of the way it is well-founded,
cross-checked, and it's there. So, we coﬁe before you
today asking Your Honor to grant us a judgment in the
amount of the claim as indicated on this sheet which will
be approximate;y ©76,800 and some odd dollars, but we are
not only asking for that. I ﬁgan, this is the actual
figure. We even are adopting the backcharges that they have
indicatéd in arriving at this particular figure. They have
no other subtractions on this figure, whatsoever, other than
an intgrest claim. It's there, that's it. |

Now, it is our position, of course, that repeatedlj
A.D.C. breached this contract; they breached the contract

in numerous ways but let us deal with the modification

agreement as a start, in the first instance, then we'll go

The evidence isAvery certain that the modification

égreement provided that seven units would be, in fact,

forthcoming on July 3, 1980. The testimony is that Mr. Dillg¢n,

before noon, went around, looked-at the units, and, from_our

testimony, said these units are complete except for some

~

380




214

10

11

12

13

14

16

17

18

19

20

21

22

23

longer at just the figure of the work that we did, we are

Mr. Dillon comes out and says, "You're off the job, I'm

work that you can finish in a couple of hours; went back,
telephoned Mr. Daly, he came ou£ and said, unauthorized,
now, you are off the job.

THE COURT: Is that part of your argument of
support -- |

MR. REESE: We're now up to here, if Your Honor
please (indicating on the board), because we're saying that

A.D.C. breached the contract and, therefore, we are no

also looking at loss of profit. So, on July 3, without

any authority, but certainly with apparent authority to us,

kicking you off, pack your bags and leave." Well, we pécked
our bags and we left, only to receive word that we should
go back on the job on July 8th or July 9th and, in fact,
what we had was a week's delay due to A.D.C. There is no
other way that can be interpreted. When Tom Dillon comes
out, without authority, and says, "You're off the job, get

out," and we leave because of that, there is no other way

you can say it other than to say that A.D.C. was responsible| .

for that week's delay. That contract may be ohe of:the
worst contracts I have ever read as far as mutuality is

concerned, but it doesn't say that if our employee Kkicks
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‘week we hear well; we're going to disapprove the whole

you. off the job wrongfully, you have to pay. That's one
of the few times it doesn't say:something like that. So,
it's our position, with reference to the modification.
agreement, that we were wrongfully kicked ;ff the job, we
were not allow‘edA the opportunity to~ perform under the con-
tract. We came back on the 8th -- strike thét,.on the 9th.
We had 11 units ready for them on the 10th; they walked them
punch list, completed the units; they were accepted in the

terms of being approved by Mara Ernestones, she goes down

and then the last we hear is nothing, and then the next

blessed thing at that~poiﬁt, another breach:

THE COURT: Those}units make up the 141?

MR. REESE: I'm sorry, Your Honor.
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