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(1: 30 p.m.} 132 

AFTERNOON SESSION 

Whereupon, 

RICHARD McCARTY 

having·::be~n-::~previously duly sworn, was examined and testi-

fied further as follows: 

DIRECT EXAMINATION (resumed) 

BY MR. REESE: 

Q· Now, Mr. McCarty, at the close before the recess, 

the Ju~ge asked you to prepare a statement reflecting the 

units invoiced by number, prior to June 18th, 1980, at 

Ivy !o1ount; the units invoiced after June 18th, 1980, at 

Ivy Mount, by number; and then a list of the partials ·by 

number and by building. Have you -- . 

THE COURT: I didn't use the date, it was just 

when he asked for money for completed units and which ones 

did it say were completed and which ones were partials. 

BY MR. REESE: 

Q Do ·these lists reflect the completed units and 

partial units? 

A Yes, they do, Your Honor. 

MR. REESE: If Your Honor please, it's a rather 

lengthy document, perhaps we could have it introduced into 

evidence. 
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THE COURT: Just tell me --you didn't just write 

in the numbers on the first p~ge? 

MR. REESE: They are there. 

TiiE COURT: On a separate sheet of paper? 

THE WITNESS: Yes, sir, these are they • 

THE COURT: Just give your testimony. 

BY MR. REESE: 

.Q Now, drawing y_our attention to -- what units were 

completed units _in B~ldi~g 4355? 
, .. 
·-~ 

A The models, 11 thro~gh 17; models 41. thro~gh 48 --

units, I'm sorry; units 41 through 48; ·units 34 thro~gh 37. 

Q All right.. And were an additional 11 units com-

pleted after June 18th? 

A Yes, they were. 

Q And those units would be what numbers? 

A Units 21 through 28 and units 32, 33 and 38. 

Q All right, sir. With reference to your claim of 

partials, what units in Building 4355 are claimed as 

partially completed units? 

A Units B-1 thro~gh B-4 and units A-5 through A-10. 

Q Now, with reference to Building 4345, what units 

did you have some work on, a minimum a~ount of work on? 

A Units 32 .. through 34 and units 41 through 48. 
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1 Q All right, sir, and also some in Building 4345 

2 A Units 1 and 2; 5 thro~gh 10; 13 through 17; 21 

3 through 28; 31; 3 and 4; 11 ana 12. 

4 Q All right, sir. And in Building 4360, what units 

5 were partially completed? 

6 A Units 21 and 22; units 31 through 38; units 41 

7 thro~gh 48; units 51 thro~gh 58; units 23 thro~gh 28; and 

8 unit;~ 16; tini ts 12 through 14 and unit l7. 

9 Q Now, the reason for the distribution in the number 

10 is that there was different work done? 

11 A Different amounts. 

12 Q In 7753, what units were partially completed? 

13 A Units 41 through 42 and units 53 through 58. 

14 Q. · Now, the work cited within your description is 

15 all contained within Plaintiff's Exhibit No. 11; is that 

16 correct? 

17 
A Yes, it is. 

18 
Q And this is in evidence, I believe. Now, you have 

19 
already indicated the Court your claim as being for purchase 

20 
orders, inventory, partial units, completed units, and 

21 
add-ons as bei~g $77,149o56o Do you have a claim for profit·' 

22 
lost, sir? 

23 
A Yes, I do. 
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Q And how is that claim computed, sir? 

A It's computed at 15 _percent of the units·we~were 

not allowed to complete. 

Q All r~ght, sir, and that total was, sir? 

A That totals $47,781.13. 

Q All r~ght, sir, and your total claim is what? 

A The total claim is $12 4 1 9 3Q • 6 9 • 

Q All r~ght, sir.· Now, before the recess. you were 

indicati~g to the Court that you had been directe~ by A.D.C. 

to do work with reference to stor~ge rooms, laundry rooms 

and efficiency units? 

A Yes, sir. 

Q Let me show you, if· I may, .these invoices and ask 

you if these invoices reflec·t the units in question. 

f·1R. ~miNER: Your Honor, it's my understanding thai 

Mr. McCarty is on the stand now as a rebuttal witness. 

THE COURT: Um-hum. 

MR. WEINER: Now, is this new evidence that they 

are b~inging in now? I am somewhat -- I am confused as to 

what the purpose of this testimony is if it is his case in 

chief now, or rebuttal. 

MR. REESE: If Your Honor please, I'm not seeking 

to have these brought in for the purposes of the figure that 
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1 is put on. them and sayi~g that you all owe us the money. 
. . 

2 I am, however, introducing this to indicate the units that 

3 they, they meani~g Johnmark, were required by A.D.C. to ~o 

4 work upon outside of the schedule that was given in the 

5 Ivy Mount contract. 

6 THE COURT: Which in turn caused delay on their 

7 part and which in turn -- for that limited purpose, proceed. 

8 MR. REESE: All right, sir. 

9 BY MR. REESE: I . , ...... . 
10 Q Now, what units were you all required to put 

I .. 

' 

.... .. 

11 stor~ge and laundry rooms in? 

12 A Well, they were done at the time, at Ivy Mount; 

13 they were at Heritage Woods, they wanted us to go back over I· 

14 at Heritage Woods and to do -- purchase orders from A.D.C. 

15 Q Now.,. was that in the or~ginal contract that you 

16 had at Heritage Woods? 

17 A No. 

18 MR. WEINER: Your Honor, this is my objection: 

19 they agreed to do this work; there was an agreement -- it is 

20 being said .. in a way that he .was being forced to do this work. 

21 
There was an agreement that 

22 
THE COURT: When it's time for cross examination, 

23 say 1 "Didn't you agree to do the work 1 extra work under: 

91.5 
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~ provision so and so,n you know. 
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BY MR. REESE: 

3 Q Would you state for the record the units that were 

~ involved? 

A Yes, sir. ~hey were --

·:., ... THE COURT: This is the one laundry room, the one 

efficiency and the one .storage room? 

THE WITNESS: But, after refreshing. my memory, 

the units are different, the number of units is different. · ... ·.-

MR. REESE.: The nwnbe·r of units are different? 
I 

~1 THE WITNESS: Ye_s·, the number of units are 

c different. 

THE COURT: What did you te_ll me that was incorrec-t 1-

; 

l!l 
I 

I· before? 

i 

i 
THE i'liTNESS: Well, I thought it was for Building 

l-,_ 
.. 4355 and one unit and one laundry room from.the one. How-

i 

ever, Mr. Marlo (phonetic) and Mr. MacAbee did the work and ~ 

upon refreshing my memory, it is these units, Your Honor. 

BY MR. REESE: 

Q What units and how many are we looking at? 

A We are looking at four buildings in Heritage Woods. 

Q And how many units in each building? 
I 

( 
~a A One laundry room, one storage room. 
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1 Q All r~ght, sir, and does this invoice reflect 

2 that work? 

3 A Yes, sir. 

4 Q (D~cument referred to was handed to counsel for 

5 Defendants.) 

6 MR. REESE: If Your Honor please, Plaintiff's 

7 what number am I at?· 

8 THE CLERK: It would be 39 .• 

THE COURT: And staple ·all these t~gether as 

10 Plaintiff's 39. 

11 BY MR. REESE: 

12 Q Now, sir, you also indicated that you did an 

13 efficiency unit. Do these documents substantiate or do 

14 these documents reflect the efficiency units that you all 

15 were required to do? 

16 A Yes, it does. 

17 THE COURT: Counsel, you gave me· a paper on the 

18 last exhibit, you just can't possibly read it. It's 

19 absolutely I can tell there was something copied, but 

20 it doesn't mean a thing -- none of this is for the money, 

21 anyhow. 

22 MR. REESE: That's correcto What is the last 

23 piece of paper --

91.7 

I 
! 
' 

I 
i 

l 
I 
I 
I 
I 

I 
i 
I-

I 



( 

( 

I ~ 
! 

I 

I 

'1 I , 

12 
! 

'3 
I 

;4 
I 

I·~ 
Is 
I 

'7 

~2 

i ~ 
~3! 

i ]4 
I 

15' 

I 

! 

~3 
! 

139 

·MR. WEINER: It's paid for work, too, Your Honor. 

l~. REESE: I'm not asking for -- I have said that~ 

THE WITNESS:. This list is the purc~ase. order:, 

from A.D.C. Fairways Corporation aski~q us to do drywall and 

repair work in the laundry and storage rooms in Build.:;~qs 

7723, 7729, 7722 and 7734. 

MR. REESE: Thank you. 

THE COURT: Counsel, I marked an exhibit 

Plaintiff's 38 but I'm not sure it. got to me because it isn't 

on top of the pile. What was 38? 

THE CLERK: 38 was for I.D., Your Honor. 

THE COURT: 37 was for I.D. but 38 -- oh, I know. 

You still had it in your hand over lunch. · Let me get the 

addition to it; that's part o~ it. We'll staple those 

t~gether. It.' s simply a record of the witness' testimony • 

. MR. WEINER:. Yo.ur Honor, I have .to object for. the 

record on this. These are jobs that were done --

THE COURT: Objection to what? 

MR. WEINER: The admission of this evidence. 

THE COURT: Which item, we have talked about two 

or three? 

MR. WEINER: Those last three --

THE COURT: I have already ruled on it. 
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1 MR. WEINER: Well, the last one, Your ... Honor. My 

2 objection, for the record is as follows: these are jobs 

3 that were, Mr. Reese uses the term,. "required," that is 

4 a misnomer. He contracted to do this extra work and now 

5 he's being -- attempti~g --

6 THE COURT: You may develop that on cross, 

7 Mr. Weiner. i. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

BY MR. REESE: 

Q Now, sir, I note after the -- you entered into the 

Herit~ge woods -- strike that. 

After you entered into the Ivy Mount contract, you 

were doi~g some work at Heritage Woods; is that correct? 

A Correct. 

Q After the modification agreement, itself, were you 

doi~g some work at Heritage Woods? 

A We were finishing up with a little thi~g that they . 

required us to do. 

Q All right, sir. Now, you have stated to the 

Court that the total amount claimed had there been any 

payments toward these amounts claimed? 

A 

Q Those amounts still remain to be paid? 

A Correct. 
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Q All r~ght. 

MR. REESE.: If Your Honor please, I have no 

further questions. . Your witness. 

CROSS EXAbiiNATION 

BY MR. WEINER: 

Q Mr. McCarty, the reason you have sta~ed that you 

were unable to keep the schedule,. construction schedu·le, 

at Ivy Mount was cat~gorically· stated by you as absolutely,_ 

positively, caused by A.·o.C.? 

A Absolutely. 

Q Absolutely. Now, let's star-t: r~ght now .with these.: .. 

jobs th~t were quote· unquote required that be done by you. 

Wou·ld you please tell me. what you. mean··by ~.·requirec.:"2"' · 

As you can see,-some of them are on A.D.C.'s 

purchase orders where: we were· ·required to do the purchase 

orders that they issued to us. 

Q Under the Ivy Mount ~ontract? 

A Under the Ivy Mount and Heritage Woods• 

Q Under the Ivy Mount contract you were..:re~uired 

to enter into another agreeme~t? 

A As I said, the purchase orders --

~BE COURT: Original or modification? 

MR. WEINER: No, Your Honor --
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THE COURT: I had the modification .. ~P here and 

I don't know where it is 

BY MR.. ~miNER: 
·. 

Q Mr. McCarty, is this a proposal for work? 

(Handing a document to the witness) 

A Yes. 

Q That was a requirement under a contract? 

A I don' t know whether it was .req;uired under the·. 

contract, the purchase orders which the other one is,_ is 

requi~ed under the contract. 

Q .. So, isn't it more correct. or : i.sn • t···:i t more correct 

or isn't it actually corr~ct to say _that you billed on a 

purchase order you billed pursuan~ to a purchase o;tder! 

A No. We billed. on a purchase order certainly, 

after we .. did. the: work. 

Q But you agreed, on a .side agreement., to. do. addi-

tiona! work; isn '· t that true? 

A In the .case .of the efficiency, yes. 

Q So, y~u weren't required to do that work? 

"' Not this work., no • .n 

·a But .you led us to believe that you were required 

to do that ·\\"ork; isn't that right? 

A I stated what I stated~ it's in the record, I 
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believe. 

Q Okay. so, you were.paid for this work~ 

A Yes. 

Q And it's your statement, then, that because of 

this extra work that you were paid for, you could not ~eep 

up with the schedule on the Ivy Mount contract? 

MR. REESE: I believe his statement was that it 

was a cumulative situation, Your Honor, not any one particu-

lar item but a · cumulative situation. 

THE COURT: You may ask your own question. 

MR. WEINER: Thank you. 

BY MR. WEINER: 

Q So, this is one of·many reasons·why you could not. 

~eep up with the contract? 

A That•s correct. 

Q You were paid for this work and you chose to do 

this work and you were paid for this work? 

A In this one case, yes. 

Q In your contract for Ivy Mount, does it not call 

for you to keep enough employees on the job to complete 

the requirements of the job and of the contract? 

A Yes. 

Q Did you increase your staff, your staff of 
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1 subcontractors and laborers? 

2 A There was no need to. 

3 

4 I 
I 

Q Well, y9u have all this extra work, now? 

A Yes. 

5 
j: 

! 0 And you are saying there was no need to increase 
! 

6 . 
: 

the staff af employees? 

7 
i 
i .. r .•... A No. 

8 
I. . . ·. 
I= .. . 

t· .. . 
Q And with the in fact, did yo~~ staff of 

j,.:. . 

9 t •.. 

~ ~· employees desreaae~~ 

10 f· 
1 

A I donit know what period you are talking about. 
I" 

11 ~ 
~ . 
I ·. •. 

Q Let's start from March 12th, 1980 through July 

12 of 1980. 

13 A Well, March, '80, we were doing both the Heritage 

14 Woods and Ivy Mount contract, at the zsame time. 

15 
Q Did your staff decrease? 

16 
A When we finished Heritage Woods, the staff 

17 

18 

19 

I 

I 
i ,. 

decreasecl, yes. 

Q And then when you got further behind, your staff 

continually decreased; didn't it? 

20 
r. A No. 

21 
Q Did it increase 

22 
A No. 

23 I 

~ . 
Q -- to get the work done? 
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2 Q Okay, Mr. McCarty. Directi~g your attention now 

3 to the A!.D:·;c. "caused delays". Plaintiff's Exhibit No.1, 
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the contract, you stated that there were difficulties with 

regard to the late arrival of kitchen cabinets? 

A 

rt. 
'W'•. And you stated~that there were problems with the 

light fixture.s? 

A Yes, sir. 

And you stated there were problems with cove Q ..• .,_ 

mouldi~g? 

A Yes.; 

Q And the power? 

A Yes, 

Q And burst water pipes? 

A Yes. 

MR. WEINER: Your Honor, Plaintiff's Exhibit No. 1 

if I may? 

MR. WEINER: I don't know what this is --

THE COURT: Is has no numbers on it, so it is not 

mine. I think this is counsel's paper. It isn't marked as 

an exhibit. 
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to me. 

MR. REESE: I understand, I did not put this one 

in, this is on the efficiency unit, I really dorlt see any 

reason to put it in, so I will take it back. 

BY MR. WEINER: 

Q Mr. McCarty, Paragraph 8, "Familarity wi~ the 

site," the second sentence, "It is understood by the parties 

that the contractor's best able to evaluate the cost of the 

work and that arriving at the contract price, it has con-

sidered and assumed the risks that unforeseen conditions 
. . 

or events may be encountered causing additional difficulty 

and expense not anticipated at~the time of the execution 

of this agreement." 

Was that in the agreement when you signed it? 

A Yes'l! 

Q Do you understand What that means? 

A Yes. 

THE COURT: Bring the exhibi.t back, don't walk 

off with tlle exhibit. 

MR. WEINER: No, this is my copy. 

THE COURT: Oh, I thought it was the Court's copy. 

I've lost a pen off the board since this morning. There 

were two pens there this morning. 
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MR. REESE: I haven't, Your Honor. 
-

THE COURT: I keep an eye on that thing, you know. 

MR. WEINER: I can attest to that. 

THE COURT: It's a Shakespearian subplo.t --
BY MR. WEINER: 

I 

Is 
Q Mr. McCarty would the loss of power be included 

I 

I~ in that paragraph, Number 8, that we just read? 

A It was foreseen by someone, it was not unforeseen; 

it was foreseen by A.D.C. that it would have to put in new 

furnaces. 

Q Is that your answer? 

( A Yes, sir. 

Q Did you discuss the -- what-·: the procedure would 

be for putting in the new furnaces with A.D.C.? 

A I had no idea when I went into the contract::.that 

we would be putting in new furnaces, no. 

Q You did not know that? 

A I said I didn't. 

Q Did you question about the situation with regard 

to heating, air conditioning? 

A There was a question about the heating and 

air conditioning and Mr. Drake had a suit -- Mr. Drake had 

\" a lawsuit pending on the air conditioning and heating 

!'.I 
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2 Q At the time that you went into the contract? 

3 A I did not know it at that time, no. 

4 Q So, you didn't know aboutthe air conditioning and 

5 heating? 

6 A No. 

7 Q At the time you went into --

8 A At the time I went into the contract, no. 

9 Q Isn't that a concern to you in the progress of 

10 your work? 

11 A I didn't think· so at the time, no. 

12 Q You, as .. a general contractor 

13 A It was not my scope of work. 

14 Q You, as the general contractor ·on the job did not 

15 have any concern as to what the si~uation would be with 

16 regard to the heating and air conditioning; is that what 

17 you are saying? 

18 A That was not my responsibility, no. 

19 Q I'm not asking whether it was your responsibility, 

20 it's not in your scope of worko 

21 I am asking whether or not you had concern as to 

22 the effects that it may have on your work on the completion 

of your work. 
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A Certainly, I -- I didn't even think about i:t at 

the time I signed the contract. 

Q You didn't think about it? 

A It never came to my mind when I signed the contrac1 ~. 

Q And you based that upon your expertise in the 

building field? 

A I think, Your Honor, I have said I was not an 

expert contractor in construction. 

·Q I don't think you hav~ said that before. 

Now, in f~ct, that was the third job that you had 

ever unde~taken; isn't that correct? 

A That's correct. 

Q You also cite as reasons fo~ delays caused by 

' A.D.C. the fact that there was some change with regard 

to flooring that caused y~u a delay? 

A Yes, sir. 

Q And you, of course, are familiar with Paragraph 4 

of the contract called, "Change Orders;" aren't you? 

A I haven't read it recently. 

MR. WEINER: I want to use that exhibit again, 

Your Honor. I'm sorry. 

BY MR. WEINER: 

Q Paragraph Number 4 of the agreement calls for 

928 
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1 change orders and a certain .procedure --

2 (Document referred to was handed to the witness.} 

3 A Okay. 

4 Q Did you ever follow or request that provisions 

5 of Paragraph 4 be implemented? 

6 A 

7 THE COURT: Concerning what? 

8 MR. WEINER: Concerning changes, Your Honor. I'm 

9 sorry. You never did? 

10 THE WITNESS: No. 

11 THE COURT: You never did what concerning imple-

12 ~en ting changes? 

13 MR. WEINER: Wel~, there was some confusion with 

14 regard to changes, Your Honor. 

15 THE COURT: Which says by the contract -- tell me, 

16 counsel, paraphrase it. 

17 MR. WEINER: It says the change order shall be 

18 submitted in writing and approved in writing. 

19 THE COURT: Did you ever submit change orders in 

20 writing, and he answered no. 

21 
BY MR. WEINER: 

22 
Q I direct your attention to Attachment Number 4, 

23 Mr. McCarty, to this agreement, and Attachment Number 4 is 
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dated the first day of April, 1980, and, in there it ?ays 

that appliance color will be almond. It also says that the 

:3 kitchen floor coveri~g will be Armstrong Sundial No. 66580 • 

. 4 A Yes, sir. :. 0 

:5 
I 

Q Now, is this the change that you are talking ·. 
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about? 

A This is a ch~ge, yes. 

Q Is this the only change in the flooring, Mr. McCarty? 

A As far as I kno~, yes. 

Q So, there was a written, s~gned, agreement on 

change there; isn't that correct? 

A That's correct. 

Q And you're still complaining about delays; isn't 

that so? 

A Correct. 

Q Now, Mr. McCarty --

A This was not done until the first of April. 

Q Mr. McCarty, you entered into the contract with 

your plumber on April the 1st, isn't that so, 1980? 

A I don't recall the exact date. 

Q I believe that Mr. Sturgill testified that he had 

a contract with you April 1st, 1980, modified on April 7th, 

I 
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1 A Whatever he said should be the truth. 

2 Q Now, is that to say, Mr. McCarty, that you did not 

3 have the contractor under -- a plumbing subcontractor --

4 under contract at the time that you entered into the Ivy 

5 Mount contract? 

6 A I didn't need one, a plumber is one who can come 

7 in later. 

8 Q Isn't plumbing one of the first things that are 

9 done in the unit? 

10 A No. 

11 Q Besides strippi~g, Mr. McCarty, what's one of the 

12 first things you do in the units? 

13 A You walk it, put new locks.on, strip it, put the 

14 floor down, if I might refer to ~y list, I can give you the 

15 order that it's done in. 

16 Q What list, sir? 

17 
A The list right here 

18 Q When does the plumber come in? 

19 A I said, if I can refer to my list I can give you 

20 the exact order. 

21 
Q I don't need you to refer to the list, Mr. McCarty~ 

22 
I asked you a question. 

23 
THE COURT: In general, are you asking? Does the 
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plumber put in the pipes before you do drywall and --

( 

4 

;5 
I 

I 

~6 

12 

lp 
I 

1~ 
I 

i 

lti 

THE WITNESS: No, Your Honor. 

BY MR. WEINER: 

Q You mean you put the drywall in first and then the 

pipes? 

THE COURT: Who works the job first? F .. 
I 

THE WiTNESS: That's what I said, you strip it 

and then you cut the doors, you do the first cleaning and, 

if I can look at my list, I can give you the exact way it 

r·. 

I I.· .. 

is done. 
I .. . 
1·.<:1 .. . 

THE COURT: Then, the answer.is he does not know 

or remember, one of the two. 
! 

MR. WEINER: Okay. r-: 

BY MR.· WEINER: 

Q Now, Mr. McCarty, how were you -- you were in a 

position on March the 12th, to enter into a basically, a 

fixed fee contract for the rehabilitation of the units in a 

condominium, rehab project, without having the price of your 

plumber established; is that what you are testifying to? 

A My plumber, I think he testified, had been over 

to see the units and had given us a price. We just didn't 

sign the contract until then, that's what I said. 

Q So, you are saying you entered Johnmark Constructi)n 
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1 Company into a fixed fee contract price without having a 

2 plumber under contract at the time that you entered into 

3 your contract? 

4 A I cannot put anybody on a contract until I have 

5 a contract. 

6 Q Is that your answer? 

7 A Yes. 

8 Q Now, you have testified to the fact that there 

9 were problems with· the job and, if I. may 

10 MR. WEINER:· I would like the chance to write on 

11 this board, Your Honor. 

12 BY MR. WEINER: 

13 Q We have a date of March 12th, 1980, and that's the 

14 Ivy Mount contract (writing on the blackboard). K is just 

15 for contract. 

16 A um-hum. 

17 Q Problems, delays, ~t cetera, et cetera, et cetera, 

18 take place and then, June 18th, 1980, there is a modificatiol, 

19 agreement and a new delivery schedule? 

20 A Yes, sir. 

21 
Q And there was a reconciliation of all the back 

22 problems; June 18th, you and A.DoC. were turning over a new 

23 leaf. 
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Q Correct~ That was as the --

A That was the intent, my intent. 

Q Now, we hav~ the modification agreement that comes 

into play and pursuant to that modification agreement, the 

long suffering cove moulding situation appears to be· 

addressed and determined. 

A No. 

MR. WEINER: Your Honor, may I have -- I guess it'~ 

Plaintiff's Exhibit No. -- the modification agreement. 

(Document referred to was given to counsel for 

the de fen dan ts. ) 

BY MR·. WEINER: 

Q Now, if you will kindly turn to what's known as 

Schedule B, what does Schedule B say with regard to cove 

moulding? 

(Document referred to was handed to the witness.) 

A Almond cove moulding.in kitchen. Do I have to 

read this, Your Honor? 

THE COURT: No. 

MR. WEINER: Does it not say almond cove moudling? 
.. 

THE COURT: What's the point you want to make? 

23;. 1 If you want me to know what's in the agreement, just tell me, 

lj 
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1 •trudge, it says such and such, " that it wi 11 be almond:; :is 

2 that what you want me to know? 

3 MR. WEINER: On June the 18th, 1980, modification 

4 agreement says that there will be cove moulding in kitchen, 

5 a1mond color, 15 feet per kitchen ·is approved. 

6 BY MR. WEINER: 

7 Q Now, all your questions about white and brown and 

8 yellow and whatever colors are concerned have been answered 

9 in this agreement and you initial that? 

10 A No, I -- they have not. 

11 Q The writi~g says almond cove :moulding; is that 

12 ·correct? 

13 A It says almond cove moulding is approved; it doesn t 

14 say what model, it doesrlt --

15 Q Now, you'.re supposed to -- according to the 

16 agreement -- you are supposed to go forward and commence 

17 diligently with the rest of the job? 

18 
A No, according to this we agreed to bring samples 

19 
to Mr. Kische to choose. 

20 
Q Would you please indicate where it says that? 

21 
A Well, it doesn't say that in the agreement, I'm 

22 
saying we agreed at that time. 

23 
Q Doesn't say that in the agreement. Now, acqording 
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to th~ young woman, Mrs. Brothers, Marjorie Brothers who was 

here, she testified that on June 30th she received an order 

:g from Johnmark Construction for almond cove moulding? 

14 
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A Yes. 

Q Twelve days after this agreement? 

A Yes, sir. 

Q For installation in units that were supposed to be 

due on July 3rd? 

A. Yes, sir. 

Q Why did it take you 12 days to order the a~ond 

cove mouldi~g? 

A Because Mr. Kische couldn't get around to deciding 

what one he wan.ted and letting_us knQw and then we had to 

try to find out where to get it and then we had to order it. 

Q Does it not say in the agreement, almond cove 

moulding is approved? 

A It doesn't say the model number. 

Q Is it not so that there is only one almond cove 

moulding; sir? 

A No, I don't believe so. 

Q You don't believe so? 

A No, I don't know that to be a fact. 

Q Well, what did you order, then, on June 30th? 
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1 ·A We ordered what Mr. Kische had chosen, the samples 

2 and we ordered that from the sample that he chose. 

3 Q And then you realized that you could not get it 

4 in time for installation on July the third? 

5 A They had a little of it there and said they would 

6 have to order it and it would be a week or so before they 

7 could get it. 

8 Q And then on -- this is on June 30th and then on 

9 July 7th, you obtained a statement from Mrs. Brothers; is 

10 that corx-ect? 

11 A That's correct. 

12 Q To certify the.fact that you could not get that 

13 almond cove moulding for July the third? 

14 A That' s correct·• 

15 Q Is that the normal progress of things? The unit 

16 was due on the third but you ordered on the 30th of June? 

17 The unit was due on the third and you got the affidavit on 

18 the seventh? 

19 
A Nobody questioned me about it because they all 

20 knew what was happening, they knew we were trying our best 

21 
to get it; nobody asked us when it was going to be there 

22 
because everybody knew it was not going to be there. 

23 
Q Everyone knew? 

937 I 

I! 

I 

I 
I 

I 
I 
I 
' I· 
i 
1.· 

I 
I· 

i 
! 

i··' 
i .. 
I I .. 
j_ . . _:· 

L :_·: 
k 

i··· 

~-· 
i 



I I 

I i 

I 

I 

159 
(' r----ri ~------------------------------------------------------~4---~ 
l. .. il I 

( -· 
\..._ ·. 

'8 

I 

9 
I • 

! 

10 
I 

lit 
I" I 

! 

12 

15 
i 

16 

17 
I 

lS 
i 

1~ 
I , 

21, 
F I 

2~ 

2$1' 
]; I L , 
I' 

I , 

A In time, yes. 

Q You are the business aspect of Jahnmark incorporatEd; 

isn't that right? 

A That's right. 

Q Now, with regard, further with regard to the 

modification agreement, is it not a fact that you checked 

to see whether or not you could get the kichen light before 

you entered into the modification agreement? 

A It was r~ght at the same time when Mr. Daly chose 

which one he.wanted and we had to, then, see if we could 

find it. He chose it out of a cata~~g, by a picture. 

Q Well, did.n' t you make the statement that you wan tee~ 

to make sure that you could get it before you entered into 

the modification agreement? 

A No, I did not make that statement. 

Q Now, we are talking -- you also mentioned.reasons 

for delay was -- well, we talked about the .floor. We talked 

about the furnaces and also the delay on the cabinets. 

Have you do you know of any unit that was not 

accepted because it did not have kitchen cabinets? 

A We didn't even present them unless we had kitchen 

cabinets for them. 

Q Did you get an affidavit from anyone saying .that 
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1 you could not have the cabinets on the job; there was no 

2 need for one. 

3 A There was no need for one at this time, right. 

4 Everyone knew. 

5 

6 

Q Everyone knew it. 

MR. REESE: I don't believe that was provided in 

I ·. 

I. -
7 the contract at that time, either. 

8 BY MR. WEINER: 

9 Q Now, Mr. McCarty, continuing on with the kitchen 

10 cabinets, wasn't it a fact that A.D.C. purchased the kit~hen 

11 cabinets and then turned them over to you folks and you were 

12 going tC? buy them back, reimburse .A~D,:c.? 

13 A I don't remember the exact .sequence, but they 

14 . 
were ordered through Jim Turner, they were delivered to us, 

15 they were delivered to us and we paid for them. 

16 Q Are those the same kitchen cabinets that are on 

17 your Schedule C, the Evans Cabinets for $14,000, the bill 

~8 for Evans Cabinets? 

19 
A Yes, they areo 

20 
Q So that bill that -- that was the first group of 

21 
cabinets? 

22 
A Yes, they were. 

23 
And you said that moving now on to the walks, Q 
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you.said that there were --you were referring to the slidinq 

12: 
! I 

I ! 

glass doors and that they were not your responsibility 
\ 

because you could not get the hardware --

A No, there was an agreement with Mr. Daly that 

S we were not to do that and he reduced the price of the con-
I 

I 

:6· tract. t· 
I 
r 
r 

Q Now, that was as to the hardware; is that not so? 
: 

r 
i 

A That was to the sliding glass doors. We were to I 
do nothi~g whatsoever with sliding glass doors. 

Q Weren't you supposed to do the screening work on l ·-· 

I 

! 
r 

It the doors? ~-

A Rescreen ·the screen, if they needed them, yes; 

~a that was the extent of our responsib~li'!:Y to that. 
I 

lri Q What else was the original scope on the sliding 

doors besides the hardware and screening? 

A I think that was about it, it was to make them 

stationary and I forget the wording on it. It was something 

else to do on it, make one stationary and caulk it, is 

essentially what it was. 

Q Now, in fact, your scope of work -- as late as 

April 15th, in Attachment 5 to the construction contract, th4e 

patio door hardware .was · omitted and as a result of that, 

( there was a decrease of $50 in the price of the unit? 

940 
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1 A That included -- we were not to touch the ~liding 

2 glass doors. 

3 MR. WEINER: I'm sorry, Your Honor. Can I have 

4 that ~xhibit again? 

5 BY MR. WEINER: 

6 Q Mr. McCarty, does it say on the agreement that 

7 you are not supposed to touch the doors? 

8 A There were ·a lot of agreements made that were not 

9 incorporated in this -- I can tell you --

10 THE COURT: Well, the question is, is it on the 

11 p~per, point to it. 

12 THE WITNESS: No, it's not on the paper, Your 

13 Honor. 

14 BY MR. WEINER: 

15 Q What is on the paper, sir? 

16 A Omi.t·;:patio door hardware. 

17 Q And the original scope of work does call for work 

18 to be done on the patio door; doesn't it, with regard to 

19 making it stationary? 

20 
A With regard to making it stationary, yes. 

21 
Q And to caulking it and replacing screens? 

22 
A Replacing screens was on the extras list, I 

23 believe. 
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1 
! 

Q Number 2 7, sir 

A Um-hum, reseal patio doors and make one stationary 
i 

' Q Was that omitted later on, per the contract? 

4 A Yes. 
I 

5' 0 Can you show me where? 

A Not in writi~g. 

Q Oh, it's not in writing. 

A It's not in writing in this contract, it's in 
I , 

$ writi~g. 
I 

10 
I I 

Q Do you have that, can you show it to me? Do you 
! i 

1l have a writing to that effect? 
I 

12' 
I I 

i i 
{Witness perused documents on table) 

13 THE COURT: While they are _looking, does the 
I 

11 defens.e have copies of all three of these pages, now? 

1$ 

I 

16 

1., 
I 

I 1a 

1~ 
II 
I 

20 

21' 
I:! 

2~: 

! 

21, I 

I'' 

! I 

MR. WEINER: Yes, we do, Your Honor. I believe 

those are the -- yes, we do. 

THE COURT: Mr. Reese, if you are not looking, 

would you come up here, off the record, and interpret a 

couple words for me? 

MR. REESE: Sure. 

(Off the record) 

BY MR. WEINER: 

Q Do you have any documentation to indicate a change 
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1 in the scope? 

2 A I have documentation which we went in with him I 
3 on just a little sheet of paper and he marked in red on it 

I 

4 yes, no, yes, no, yes, no 

5 Q And could you show me where he signed -- I guess, 

6 "he," meaning Mr. Daly? 

7 A Mr. Daly. 
; 

8 Q Wou~d you indicate his signature to me? I· 

I : 
9 A Oh, he didn't sign it. 

L 
I 

10 Q Okay. Was this document that you --

11 A This -- as you can see, we just had doors on here, 

12 we discussed what we meant by doors and so forth, and 

13 Mr. Daly said, ·"okay, we '11 eliminat~ anything to do with 

14 the doors and. take off $25 off the price of the contract." 

15 Q Now, that's the same Mr. Daly who ~ntered into 

16 this lengthy agreement, construction agreement and attach-

17 ments? 

18 THE COURT: Is there only one Daly in the case? 

19 THE WITNESS: Yes. 

20 BY MRo WEINER: 

21 
Q Is it the same individual who signed this contract 

22 with you? 

23 
A Yes. 

943 
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Q Are you sayi~g --

THE COURT: That's what he said. 

THE WITNESS: He wouldn't speak to me, so he just 

,~ took a piece of paper and wrote yes, no, yes --

5 
I 

6 

~. 
I 

lb: 
! ' 

ll 

14 
I 

1~ i 

BY MR. WEINER:· . 

Q He wouldn't speak to you? 

A No, he refused to talk to me. 

Q And what date was that., sir? 

A After the modification agreement. 

Q What date was that, sir? 

A I -- after June 18th. 

Q Today is after the modification.date. 

A He has not spoken to·me since. 

Q The patio ·door hardware was omitted because 

Johnmark was having problems getting it; isn't that so? 

16 A They were 17-year old doors, the hardware was not 
I 

11 available. 

1' Q But Mr. Daly or A.D.C. did not hold you to that 

19 

I 

20 

21 
I I 

I 

2~ 
I 
I. 

2~ I 

• ! 

part of the contract1 you couldn't get it so it was omitted1 

isn't that true? 

A What else could he do? 

THE COURT: Did the subject come up because you 

told him you couldn't get.the hardware? 
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'· 
THE WITNES~: Yes, Your Honor. 

BY MR. WEINER: 

Q And it was omitted? 

A Correct. 

THE COURT: That's 

BY MR. WEINER: 

Q Now, according to the modification agreement 

commenci~g July -- you were supposed to start working 

diligently, June 18th, 19th, there was supposed to be a 

delivery on 7/3 of seven units; on 7/10 of seven units; 

on 7/17 of seven units; and on 7/24 of·seven units. That 

would make -- under the modification agreement, you were 

to have done 28 units by July 24th; ;s that correct? 

A Accprding to the contract, yes. 

Q Okay. Now, it has been absolutely testified to 

that the reason that you couldn't do it was A.D.C.'s fault? 

A Yes, sir. 

Q But isn't it a fact that your plumber -- excuse 

me -- was it the plumber or electrician that -- I believe 

the electrician, Mr. Mates, said that he didn't have final 

inspections on units until the 17th? 

A Final inspection is merely calling for the 

inspector to come out. The work is done. It's calling for 
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the.inspector and when your inspector has time to come out, 
. 

to check it and approve it, but the work was already done. 

a 
I , 

Q Well, you are saying that the final Fairfax County 
I , 

4 electrical inspections are just a formality? 

5 A I didn't say that at all. 
! : 

Q Well, isn't it true that your contract says that 

7 
I I 

[ I 

unless a unit has passed all qqvernmental ·inspections, it is 

8 not completed? 

r 
A That contract says so much that you 

.J 10 Q I am asking you,. a question. 

lf, 
I I 

A I don't remember whether it s·ays it. 
, I 

1~ Q Well, let me 
I 

13 
i ! 

MR. WEINER: If the Court w_ill bear with me for 

14 a moment. 

15 
I 

B~ MR •. WEINER: 

Q Paragraph 10, no work shall be deemed complete 

until final inspection is made and approval is received from 

every governmental authority whose approval is required. 

So, a Fairfax County inspection or inspections is 

2G essential for the completion of a unit; is that correct? 

A As I said, they come out and work was all done; 

22 they just come out and make sure the work is done right. 

Q But, a unit is not complete until inspection~ --

r I 

I 
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1 THE COURT: Everybody has testified that the 

2 practice was to ~gnore that requirement in the contract and 

3 nobody said they waived it but they ignored it. It's 

4 different. 

5 MR. WEINER: I don't think that any A.D.C. person 

6 said that it was waived or ignored. 

7 THE COURT: Nobody ever said it was waived but 

8 unit approvals were given an'd your own witnesses, no.t one 

9 of them said I didn't approve it because the inspector 

10 hadn't cleared it. 

11 In fact, the contract itself·requi~es for things. 

12 to be done on Thursday and Wednesday and presented on 

13 Fridays and-- 'the contract.-- the i~spectors won't come 

14 that fast, yop know. 

15 BY MR. WEINER: 

16 Q But, is it not a fact that on the 17th day of 

17 July that we did not have 21 units that had met their 

18 electrical inspections? 

19 A I don't know that. Barry Mates testified to that, 

20 he's the electrician. He took cared all of that. 

21 Q Now, you heard Mr. Ramono testify this morning 

22 that in Buildi~g 4355 there was approximately all the way 

23 from about 10 percent of work done upwards, up to 

--------~--------------------------------------------------------------~-----
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approximately 90 percent but Mr. Ramono never testified 

that all the work was done in any unit; is that correct? 

A That was his opinion. 

Q So, you disagree with that; is that true? 

A Yes, I do; all of the-essential work was done. 

Q What is essential work, Mr. Mc~arty? 

A They had been accepted by A.D.C., not one but two 

A.D.C. representatives. 

Q But wasn't that to help you out, to get you 

money? 

A No. 

Q It was not? 

A No. 

MR. REESE: There was no money forthcoming after 

the modification agreement so I don't know what he's talk-

i~g about when he addresses that question. 

BY MR. WEINER: 

Q Do you recall receiving a letter of July 9th from 

19 
i Mr. Adashek relieving Johnmark from Building 7753? 

20 
A Yes, I believe we did receive a letter. 

2l 
Q And that was July 9th? 

22 
I I A I don't recall the date but --

Q And that, in fact, caused you to put more men on 
! . 
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1 to the 4355 building? Isn't that so? 

2 A Did I say that? 

3 Q I am asking you. 

4 A Then --

5 Q If you were relieved of a building, wouldn't you -. ·.-.. 

6 have more men to put on the 4355 building? 
i. ·. 

7 A Absolutely not, we hadn't started Buildi~g 7753. 

8 Q You hadn't started stripping it? ·· •. ·::.·.:· 

9 A No, we walked some of the units and put locks on 

10 
:· .. :· some of the units and that's all we had done in 7753. 

11 Q Could you have done that unit on time? 

12 A With proper cooperation we could have done all 

13 of the units on· time. 

14 Q Mr •. McCarty, you disagree with Mr. Purdy's state-

15 ment that in June when he came on the job it was complete 

16 chaos, you disagree with that statement? 

17 MR. REESE: If Your Honor please, he did not say 

18 it was complete chaos. If you want to have it read back 

19 from the record 

20 MR. MAYS: I believe mass confusion was his exact 

21 
words. 

22 
MR. WEINER: You disagree with that? 

23 
THE WITNESS: Certainly, we did have some confusiol~ 
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because we had been off the job and we had to get reorganizea 

when we came back; if that'-s what you want to call mass 

confusion, I don't call it mass confusion. 

BY MR. WEINER: 

Q So, if it wasn't for A.D.C., you could have gotten 

this job done? 

A Absolutely, without a doubt. 

Q I mean, these people were tryi~g to just not get 

the job done? 

A Absolutely. 

Q They were not in the business to sell units. 

A It didn't matter whether they accepted our units 

or pai~ us or not; they went ahead and sold units, they 

just didn't accept them; therefore, we didn't get-paid but 

it made no-difference in their settlements. 

Q So, you are telling me that they settled on 

unfinished units? 

MR. REESE: No, he said-they settled--

MR. WEINER: Are you objecti~g? 

MR. REESE: Yes. That's not what he said. 

MR. WEINER: Your Honor, I am on cross examination 

of this witness --

THE COURT: But the witness' position all along 
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1 has been that they were completed. 

2 MR. REESE: Exactly. 

3 B¥ MR. WEINER: 

4 Q With regard to the Schedule B in the modification 

5 agreement, there is a -- Mr·• Reese has shown in his schedule 

6 that there is an agreement between A.D.C. and Johnmark 

7 where A.D.C. says that they ·were paid -- in other words, 

8 buy your white mouldi~g and pay you to take out the old 

9 moulding? 

10 A Yes, it does. 

11 Q Is that correct? 

12 A That.is correct. 

13 Q Now, was that cooperation Qn their part; are they 

14 cooperating with you? 

15 A For a change, yes. 

16 Q This is a cooperation and they said they are 

17 paying you for it? 

18 
A But they never did. 

19 
Q Did you bill them? 

20 
A No. 

21 
Q You didn't? 

22 
A No. 

23 
Q Why not? 
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A Because the secretary didn't do it and we just 

never got around to it with all the confusion which was 

ia going on at the time, off the job. 

14 Q Well, that was in the modification of June 18th, 

·s sir. You \-Iere back on ·the job June 18th. 

A We didn't come back, we signed that on June 18th. 

;7 We \-lere coming back on the job and getting reorgani~ed. 

8 

:9 

EO 
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I , 

MR. WEINER: The Court's indulgence for one moment 

BY MR. WEINER: 

Q Now, Mr. McCarty, procedurally, purchase orders 

for extra work-- what were you supposed· to do with regard 

to common area work and purchase orde~s? 

A I don't understand your qu~stion. 

Q There were two types of -- there are common areas 

outside the units? 

A Yes. 

Q And there are the units. 

A Correct. 

Q Now, how would you handle a purchase order for 

extra work to.be done in common areas? 

A I would handle them the same as any other. 

Q And the same thing as in extra work as an 

individual unit; is that what you are saying? 
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1 A Extra work in individual units are billed on the 

2 invoice for the compl~ted units~ 

3 Q So, that's not the purchase order? 

4 A No, ·that is not a purchase order. 

5 Q On July 3rd when Mr. Dillon wanted to inspect 

6 those first seven units, isn't it a fact that he told you 

7 h~ would inspect them eve~ though you didn't hav~ cove 

8 moulding and kitchen lighting? 

9 A He actually did walk some of them. 

Q Bu~ didn't you say you didn't want him to go in 

11 there? 

12 A Pardon? 

13 Q Didn •·t you want to stop him from going in there? 

14 A Absplutely not, I called him up and asked him to 

15 come up and look at them. 

16 Q And isn't it a fact that Mr. Dillon found those 

17 units to be unacceptable notwithstanding the cove moulding 

18 and the l~ghting? 

19 
A Mr. Dillon told me, as I stated before, .that they 

20 were still working in the units, it wasn't noon yet and 

21 within a couple of hours we could have them finished; 

22 
Q Mr. McCarty, but for the cove moulding and for 

23 the lighting --
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A But for the cove moulding and the lighting, no --

2 yes, you're right. 

3 Q Forget about those two points. You were under you ,. 

4 brand new modification agreement, you were still working 

5 there on July 3rd and you couldn't deliver those units on 

6 July 3rd, but for the cove mouldi~g and lighti~g? 

8: 
I 
I 

I 

~· 

11 
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19 
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I 
' I 

A I did not say that·~· · 

Q You were still working on them? 

A We were still ,.,orking on them··and it was still 

before noon. 

MR. WEINER: I have no further questions of this 

witness, Your Honor. 

THE COURT: How many differ.ent subs did you have 

on the Ivy !~ount job? 

THE WITNESS: We had the electrician, the plumber, 

the cleaning people were subs, we subbed out stripping and, 

as I can recall, Your Yonor, that's about all. 

THE COUR~: How many force account p~ople did you 

have, employees, other than you and Mr. Sauer, people from -· 

you had on your payroll, either permanently or part-time? 

THE WITNESS: We had --

THE COURT: On a given day, how many force account 

people did you have? 
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1 THE WITNESS: On a given day, we had Sammy and 

2 Tommy Gibson; we had Ed about ten or twelve, ~our Honor. 

3 THE COURT: All rig~t. That answers my question. 

4· You may 

5 MR. REESE: Maybe one, if Your Honor please, by 

6 the way of redirect. 

7 THE COURT: All right. 

8 . REDIRECT EXAMINATION 

9 BY !-1R. REESE : 

Q Did A.D.c., when you entered into this contract 

11 on March 12, 1980, ·did A.D~C. inform you that they were 

12 going to go in and rip out the old furnaces and put in all 

13 new furnaces? 

14 A No, . they did not. . 

15 Q They didn't inform you of that? 

16 A I didn't know that it hadn•t been done. 

17 MR. REESE: All right. No further questions, 

18 Your Honor. 

19 
THE COURT: You may step down. 

20 MR. REESE: The Plaintiff rests. 

21 
THE COURT: All right, that's on rebuttal, that 

22 
ends it. Before I -- well, let's see. In just a minute 

23 
I need to talk to a lawyer about tomorrow's case off the 
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1 had already stated before and the burden·of proof, of 
I 

2 course, is somewhat different at this particular time· since 

3 you can consider all of the evidence rather than just the 

4 Defendants evidence in the light most favorable but we would 

.5 renew our motion on the basis of our prior arguments. 

i6 
I 

THE COURT: The ruling is the same. 
I ' 

I'~ MR. REESE: Thank you. 
~ 

THE COURT: Denied. 

MR. WEINER: Your Honor, Mr. Reese is go~ng to be ""' I . 
using the board, would it be okay if Mr. Mays and myself 

i . .. 

sit over there so we could --

THE COURT: That's fine. 
j 

t3 MR. REESE: If ~our Honor ~lease, what I have 

14 attempted to ~o with reference to this board is to take the 

figures that Your Honor has before him in the ·columns indi-

cated and in the same amounts and in the same order and 

coordinate them with the exhibits which have been proffered 
I 
I 

I 

I 
I 

into evidence as proving these particular claims. 
I 

. I 
I THE COURT: I have all the exhibits in order. 
l 

MR. REESE: If Your Honor please, but be.fore gettiz 9. : 

: 
I 
i into this rather detailed analysis of the amount claimed, 
I 

i 
I 

I would like to comment on the evidence as it had been 

I 
I presented with reference to ~~e old question of who breached 
I 

I 
! 
! 
i 
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--------~----------------------------------------------------------------~----. 

1 what and when. 

2 The evidence reminds one, really, I think, of 

3 what's known, I believe, as Orwellian logic. The Defendant 

4 comes in and takes· the position, as was well enunciated by 

5 Mr. Quatmann, that they will never pay their subcontractors 

6 or principal contractors, everything they owe them and 

7 the reason why is·because as long as you owe money to your 

8 subco~tractors, you own them1 as long as you owe money to 

9 them, you can tell them, "I'm goi~g to order the cabinets 

10 even though the contract says you are going to order them 

11 and you have to go along with it because if you dorl~t, I 

12 am not going to pay you what I owe you. I am going to 

13 change appliances on you and if it causes a delay,·tough, 

14 what are you going to do about it? If you don't go along, 

15 I'm not going to pay you. I'm going to change the floors, 

16 if you don't like it, tough. I'm not going to pay you 

17 
unless you go along with it." All of this is premised o~~·::t 

18 the fact that they owe money. It is, I agree with you, 

19 
a strange~ Orwellian logic that seems to seize the construe-

20 
tion industry. I guess it's the old addage that the man 

21 
who has the money calls the tune. Well, as long as you're 

22 
owed money by someone, that individual can call the tune. 

23 
Now, in any other business, I can probably ~ell 
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l 

l Your Honor, that that's not the way it works in the legal 

~~ 
I 

profession, but in the construction business, it seems to be 

! the way the logic runs. There is the same situation with 

I 

E 
~ I 

~~ 

ia 

the kitchen lights, the same situation would be -- "I don't 

care that it's not on the units that you have to produce, 
. 

you're_ going .to go in and you're goi~g to work on the 

storage units and the laundry units ~~d, .if you don't like 

it, tou.gh. I'm not going ~o pay you what I owe you an·d you 

can go ahead and sue me and we'll see how lo~g that takes • 

. ~The floods;, the·~medicine cabinets, W$ will bring 

in Arbee Mechanics to rip out work that has already been 

done and then you have to go back in and complete the work. 

again, and if you don't like it, tough. I'm not going_to 

idJ 
1, pay you. So, sue me." 

1f 

lE 

2

1

u 

Now, you can only get away wi·th that if the 

contractors you're dealing with ·are perhaps under-funded, 

perhaps this may be their only job and so, they have over-

extended themselves, hoping to get paid and they will do 

anything; anything that. the developer asks, they will do 

and what happens, if they raise, finally, if they raise a 

stink? What happens if they say this far and no further? 

They are ordered off the job by the developer. 
aJ 
l : This case we have seen replete with examples of 
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1 ~is Oriiellian logic and it has to be Or\ftellian because 

2 it doesn't make any sense outside of the construction 

3 industry and it only makes sense in the context wherein you 

4 have small contractors who don't have enough money to make 

5 it with five or six jobs and they are depending upon this 

6 one to pay their employees, to pay their suppliers and you, 

7 as the developer, say, "If you don't like it, I'm not going 

8 to pay you and you're going to go bankrupt because you won't 

9 have eno~gh money, you can't get to me in time. " 

10 If Your 3onor please, that is what has been 

11 throughout this entire case. Every inch of the way, we have 

12 seen this kind of a logic bei~g applied and this ~ind of a 

13 situation bOiS tea upon Johnmark. What can you do? Well," 

14 we are not trying. Counts Two and Three today so all we can 

15 do is to take a look and see how Johnmark performed, what 

16 monies they were due and were denied being paid by A.D.C. 

17 and then we can look and see at the significance of the 

18 breach and, if in fact, this kind of logic is what has led 

19 to the entire difficulty that Johnmark finds itself in, then 

20 in fact, we are looking at profit. 

21 So, if Your Honor please, let's turn to these 

22 particular items. As we go down the damages, they follow, 

23 to begin with, the modification agreement, Plaintiff's 
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1 Exhibit No. 2 recites, 'if Your Honor please, as an a~reement 

2: of the parties that at Heritage Woods there was $87,463.11 
I 

i I 

:3 due for 40 units at Heritage Woods; it is recited in the 
i 

14 ~greement on the seventh page. It then goes on to recite 
I 
I 

15 

16 

7 

8 

9l 
~01 

I I 

~ll 
I 

]2! 
~ I 

I ! 

14 

15 

18 I I 

I ; 

~0 

21 

22 

23 

that at Ivy Mount, there were 19 units, $54,577~and --

THE COURT: I'm tryi~g to ~ind ·what you're 

referring to. 

MR. REESE: On the second page, "reconciliation 

of prior billing," if Your Honor please. 

It recites $54,577.·16 in due at Ivy Mount. So, 

i£ we start out with the question of proof, then we look 

forward to the modification agreement wherein the parties 

agreed as to what the prior billi~gs .were; but with referenc~ 

to the Ivy Mount units, however, we have additional proof, 

this proof is contained in various documents, the first, 

if Your Honor please, that we are looking at is Plaintiff's 

Exhibit No. 5, a letter dated May 28th, 1980, wherein A.D.C. 

conceded at that time to having accepted 207 -- 211 total 

units at Heritage Woods and, by that date, 14 at Ivy Mount 

out of a total of 171; that is, Plaintiff'·s Exhibit N¢. 5. 

THE COURT: ~~at are you referring to now? 

MR. REESE: 19 Ivy ~lount units, justification for 

the statement within the modification agreement that there 
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1 were 19 units billed; we first looked to the modification 

2 agreement then we can look to the letter from A.D.C. --

3 MR. WEINER: Your Honor, I just have to note for 

4 the record --

5 THE COURT: Just a minute,· I'm reading this. 

6 Plaintiff's Exh1bit 5 doesn't total -- well, it may total 

7 $54,000 but it just says monies advanced to date, it doesn't 

8 say money is due. 

9 MR. REESE: If Your Honor please, P-5 was 

10 introduced as admission against interest as reflected on 

11 that date, 14 units -- !otay 28th, that's not 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Well, what is -- P-5 is an unsigned 

piece of paper that somebody eno·ugJrt -~~t ·-was ·a :·memorandum· 

to a lawyer. 

MR. REESE: If you will recall, I asked Tom Dillon 

whether or not this reflected the position of A.D.C. on 

that date and he said it did. 

this? 

THE COURT: You haven't objected to my seeing 
~ 

MRo WEINER: Well, Your Honor, it's been admitted 

in evidence but my problem is it was categorized as a letter· 

from A.D.C. indicating, from A.D.C. to Johnmark. 

THE COURT: It doesn't say that. 
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MR. ~miNER: It's an internal memo. 

THE COURT: You can argue that in your. argument. 

SQ -- I still don't se·e how you reach -- it says money 

advanced to date but it doesn't say units have been --

MR. REESE: If Your Honor please --

THE COURT: It says 14 units have been accepted, 

is that what you recited --

MR. REESE: The modification agreement recites 

54 --

THE COURT:. Recites 54? 

MR. REESE: Yes, it does, Your Honor. 

THE COURT: Let's stop and find out. 

~~. REESE: Reconciliation of prior billin~s. 

THE.COURT: It says they have been billed for that--

~!R. REESE: Yes. 

THE COURT: All right. 

MR. REESE: Now, this is Exhibit No. 2, Exhibit 

No. 5 reflects an admission against interest that they 

agreed that by May .. 28th they had accepted 14 units. 

I will go on, however --

THE COURT: 14 within the 19? 

MR. REESE: Exactly. 

THE COURT: Then~ they do accept for 14? 

962 

I 

I ,. 

I 
I· 

I 
' I 
! 
I' . 
~ 



196 

1 MR. REESE: Ye_s, and I will now go on, if Your 

2 Honor please, to Exhibits 14, 15, and 18 through 34 which 

3 I have compiled altogether here ~1hich reflects, if Your 

4 Honor please, the invoices, the acceptance$, and the walk-

5 through sheets for those 19 Ivy Mount units. They are all 

6 reflected within th~s pile of exhibits which I have indi-

7 cated as 14, 15 and 18 thro~gh 34. 

8 THE COURT: You're saying that even if I didn't 

9 have Exhibit P-5 that they:'.re all --

10 MR. REESE: They are all covered right there. 

11 THE COURT: Now, let's see -- and you represent 

12 that the total of Exhibit P-14 equals this 54 that. you 

. 13 MR. REESE: This 54,000 and these 19 units. 

14 THE COURT: All right. 

15 MR. REESE: Moving alo~g, if Your Honor please, 

16 we now look at the units that were invoiced after June 18, 

17 1980, at Ivy Mount that would mean after the modification 

18 agreement was entered into. 

19 THE COURT: Just a minute -- all right. Now, 

20 start. 

21 MRo REESE: The total sum is $29,659.15. 

22 THE COURT: What's the logic of June 18? 

23 
~m. REESE: That was the date of the modification 
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1 agreement. We have by the ter.ms of the ~gree~ent, s~ipu-

2 lations as to this amount, at Ivy Mount --

3 THE COURT: Only -- no, it just says that they 
I 

~ agree that much was billed. 
! 

MR. REESE: Exactly. 

THE COURT: But they don • t say that they agreed 

that it was owed unless it's somewhere else in the modifi-

cation agreement. 

9 MR. REESE: If Y~ur Honor please, they paid the 

110 amount, the difference, but these others·-- I have indicated 

lfl to Your Honor --
I 

...... · ... 1~ 
I 

THE COURT: You mean the $54,000 you claim has 

IS 
I 

been paid? 

MR •. REESE: It has been paid down here (indicating 

~5 on the board). 

l8 THE COURT: It's going to be a wash, then? 

17 MR. REESE: That's exactly right. 

THE COURT: Would you agree with that? 

I I 

MR. WEINER: R~ght. 

THE COURT: All right, then don't spend a long 

time -- justification. 

~~. REESE: I am not, I'm going to the next one, 
I 

~a as a matter of fact.· 
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1 All right. June 18 was the date of the modifi-

2 cation agreement, somethi~g like the tie at that particular 

3 point because after that we are now looking at the others 

4 that were not covered by the modification agreement. The 

5 units making up this figure of $29,659.15 are all compiled 

6 within Plaintiff's Exhibit No. 13, all invoiced with the 

7 amount of the standard contract and the extras and they 

8 total this sum, $29,659.15. They were all invoiced and the 

9 testimony of the witnesses were to the effect that these 

10 units had, in fact, been completed and were due as invoiced; 

11 the testimony being, Mr. McCarty, Mr. Sauer, Ms. Summey, 

12 Mr. Purdy -- Mr. MacAbee. 

13 THE COURT: Again, you rep~esent that the total 

14 was in P-13 you would run a tape on it and it's 29,000 

15 et cetera? 

16 MR. REESE: That's true. 

17 THE COURT: All right. 

18 MR. REESE: We then pass on, in the claim, to the 

19 fire dam~ged units --

20 THE COURT: Actually, what you're giving me is not 

21 
a claim but the method of reducing it to a claim, because 

22 they are not claimi~g the 54,000. 

23 MR. REESE: That's correct. 
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THE COURT: It's not claimed. 

MR. REESE: It's the whole flow, we came to a 

figure and this is a way to get to it. 

Now, we have the fire damaged units. which, by 

15 stipulation, has been agreed. Now, how we have reached that 
I ! 

6 agreement, is that the total amount that is due and owing 

7 after the payment made is $1331.48, so, the total bill is 

I ! 

this (indicating). 
I 

:9'! 
i THE COURT:. You.'re not suing·for 16,000 --

~0 MR. REESE:· No, what I'm suing ·:eor is this, down 

l!l here (indicating), $16,111.48, by stipulation, was billed 

I 
18 

for the fire damaged units~ 

THE COURT: But what do you claim for the fire 

14 damage that is due you? 

15 MR. REESE: $1,33l~and forty --

THE COURT: What sheet do you have that listed on? 

MR. REESE: It will come right out in just a few 

18 
w~nutes. You will see how it is developed, if you will just 

bear with me on this for a moment. 

On the inventory, which is the next item claimed, 

~1 that is represented by Plaintiff's E~~ibit No. 12, the full 

22 
i I 

.. 
statement of the inventory, which was testified to by 

r John Sauer and by Mr. McCarty. 
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1 THE COURT: Your·t11.eory of the case is that .while 

2 they were owned by your client, that because the Defendant 

3 started using them, they bought the whole batch; is that 

4 MR. REESE: If Your Honor please, under the --

5 that's co;rect, they bought the whole batch. 

6 THE COURT: .So, it was sort of a de facto sale 

7 without having had any agreement? 

8 MR. REESE: Exactly. 

9 THE COURT: First I thought you were complaining 

10 of a larceny. 

11 MR. WEINER: There is even a difference as to the 

12 amount. 

13 MR. REESE: That's right, there is only a 

14 difference as· to the amount. 

15 THE COURT: Well, now your inventory totals 

16 $8,800 but you have got sixteen 

17 MR. REESE: No, there are subtotals, Your Honor. 

18 The last page 

19 
THE COURT: You batter put sub on there •. 

20 
MR. REESE: All right. 

21 
THE COURT: All right. 

22 
MR. REESE: Now, you will recall with me that the 

23 
Defendant's·position is that they took an inventory and came 
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up with a different and, as Mr. Weiner has indicated, that 

~ there is only a question of amount, not as to what the 

~ disposition was made of the inventory and, of course, it 

4 is out position that the Defendants, on July 29_,_ 1980, had. 

$: the doors opened and then we came ·back a day or two after 
I 

~ that and found that they were raiding our inventory. The 

71 Defendants position is, no~ we didn't open·it until at least 

8 August 8th. Well, if Your Honor please, the substantiation, 
I . 

19 if it can be called that, of our position is reflected by 

to Plaintiff's No. 17, anC.:.invoice through Brown. Lock· and Key 

tl Service showing the openings of· the doors on July 29, 19 80, 

I I 

1$ 
I I 

I 
14 

119 

2o: 
I 

and ·that is the reason why I have placed Exhibit No. 17 in 

the same position with the inventory.because that is the 

reason why this exhibit was introduced, to show that the 

locks were actually opened on July 29th. 

THE COURT: For the Defendants, you mean? 

MR. REESE: That's correct. 

THE COURT: Not your people. What dates. did your 

people say they·took their inventory? 

MR. REESE: On the. 26th day of July, if Your 

Honor please. 

I 
I 

1: 

r 

I 

I , 

I 
23! 1· 

j i all right. , 

THE COURT: So, there is a three-day difference, 

~~--~.~.~----------------------------------------------------~----~---! 
i 
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1 MR. REESE: Well, no, Your Honor. We say w~ took 

2 an inventory on July 26th and locked.the doors. They stated 

3 they came back on August 8th and unlocked the door and took 

4 the inventory. 

5 THE COURT: And you say they came on July 29th? 

6 MR. REESE: ·on July 29th, which is further sub-

7 stantiated by Mr. Sauer· and.~.·;. McCarty saying that they 

8 found a day or two after that their inventory being depleted 

9 by representatives of the Defendant. 

10 Now, we move on to the partial units. These 

11 partial units, if Your Honor please, are computed as far as 

12 the work 

13 THE COURT: Stop right the~e while I have -- let 

14 me look at the list and see which ones you are talking 

15 about. 

16 MR. REESE: Sure, that's on a page by itself. 

17 THE COURT: This page? 

18 MR. REESE: Yes, Your Honor. 

19 
THE COURT: All right. 

20 MR. REESE: However, if ~our Honor please, I think 

21 
the separation of the pages, if you would take a look -- I 

22 
think -- at the bottom of that page it lists partials. That s 

23 
the beginning of the partials, and the next page you have 
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1 in your hand is the continuation of it. 

I 
THE COURT: These got stapled together the wrong 

I I 

13 way. 

MR. REESE: All right, now --

5 THE COURT: All right, the yellow -- Court file 

;8 is stapled backwards·. All right. 
I 

~ : 

MR. REESE·: The partials are represented by 
I 

18, Plaintiff's Exhibit No. 11 which is an ±temized statement, 
I I 

91
1 unit by unit, of the partials claimed by. the Plaintiff 

liQ 

18 I 
I I 

15 

11 
I 

~sl 
ll9 

20 

~1 
I 

I 

,~! • I 

'I 

281 
I 

beginning with B-1 and --

THE COURT: Wait a minute, I've got that marked 

for Id. Did that come into evidence?· 

MR. REESE:· I think you ini.tialed it as being 

down, if Your Honor please. 

THE.CLERK: Id., 10 and 11 are for Id. 

THE COURT: Yes. 

MR. REESE: · All right. 

THE COURT: In my notes it's referred to later on 

as though it were in evidence. 

MR. REESE:· My notes reflect that it came into 

evidence through Mr. McCarty, but that's --

THE COURT: If it's in evidence, my symbol is 

when I cross out the Id. --
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1 THE CLERK: Is that No. 11, Your Honor? 

2 THE COURT: 11 is ino 

3 THE CLERK: Thank you, Judge. 

4 MR. REESE: And the partials that are repre-

5 sented by No. 11, with the following modifications, if 

6 Your· Honor please 

7 THE COURT: Let me stop and.just see what they 

8 were. Your client begins without the building number and 

9 then.he switches to building numbers and units. 

10 MR. REESE: Ye.s, if Your Honor please, beginning 

11 with B-1 because B-1 through B-4 and A~S through A-10 

12 and 31 were all in one building, 4355. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: We had better mark that. 

MR •. REESE: Well, I think it's marked 

the Xerox didn't pick it up on the side. 

THE COURT: Oh, I see. All right. You say --

all right. 

MRo REESE: Now, if Your Honor please, there is a 

change from 11, Exhibit 11, to the sheet that Your Honor has 

in front of him, and that change is reflected by the stipu-

lation that I made at trial when the question ca~e up, why 

are charging 20 percent profit as opposed to the 15 percent 

profit which you said you were going to make on the contract 
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I 

~I and,· accordingly, I stipulated that we would recompute the 
• I . 

~· total amount due reflecting a 15 percent profit rather than· 

3 
· 1 a 20 percent profit. Accordingly, the sums that are reflectE:d 

on the sheet prepared for ~our Honor for closing reflects 

5 the 15 percent profit as opposed to the 20percent profit 

and, therefore, are reflecting a lesser sum than the sum 

:7' 
1 reflected by Plaintiff's Exhibit No. ·11. The total, however 

!8 
! of your partial units, taking into effect that particular --

I 

:9 
THE COURT: Who did I hear testify that they. had 

10 done the recomputing and the figures came out --

~1 MR. REESE: . Mr~ McCarty if Your Honor please. 

\ .... :·.· ~2i THE COURT: Just when he gave his summary? 

~3 MR. REESE: That's correct.· 
I 

14 THE COURT: Arid that was intended to tell me --

15 
you did say he computed them at 15 percent? 

16 
I MR. REESE: That's correct. 
11 

I THE COURT: But, it's also a change from P-11? 

1811 
I 

191 

MR. REESE: That's. correct, all these figures 

have been supplied defense couns·el-in advance of it and that 

~0 
sum is ::$2 • ·j 8 51. 9 7. · 

~l 

I I 

f~ 
It is further substantiated, however, perhaps not 

the sum but the work done, it's substantiated by Plaintiff's 
~a 
I No. 10, the list that Mr. Purdy said that he gave to 

•· 
i 
! 
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1 Mr. McCarty and that' s --

2 THE COURT: Purdy being who? That's for Id. 

3 The Court had ten listed that ~-

4 THE CLERK: Ten is for Id., Your Honor, ten and 

5 eleven are both for Id. 

6 THE COURT: Again, someone else referred to 10 as 

7 though it were in evidence, let's see.-- Id. only. 

8 MR. RE~SE: All right; sir. You can set that 

9 aside, then. 

10 Moving on to the purchase orders, if Your Honor· 

11 please, that was stipulated to at the beginning of the trail, 

12 $4,293.95 is owed Johnmark for the purchase orders. 

13 MR. WEINER: Is Plaintiff'$ Exhibit No. 11 in·or 

14 out -- P-10? . 

15 MR. REESE: P-10 appears to be out. 

16 THE COURT: It just never came in. 

17 MR. WEINER: It never came in, okay. 

18 MR. REESE: Okay. If Your Honor will recall with 

19 me, Mr. Sturgill's testimony 

20 THE COURT: He was a sub? 

21 
MR. REESE: He was the plumbing sub and he indi-

22 
cated that he did additional work other than has been 

23 
reflected on our sheets. 
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1 THE COURT: $178 per unit plus extras at 77 percen~ 

of Johnmark's contract with A.D.C., whatever that meant; 

that's what he said. 

MR. REESE: Yes, Your Honor, but there was an 
I 

'5 add-on, if you flip perhaps to the next page of your notes --

THE COURT: Yes, add $62, then something came off, 

7 no bath fixtures -- then something else about 296.93 --

:8 I don't know what that was, you tell me what you think he 
I 

I 
11 ~ said. 

ic MR. REESE: If Your Honor please, he testified 

that with reference to Units 7753 -- strike ·that. 4345, 

my notes reflect, he did plumbing work totalling $2,647.21, 

13 a figure that I believe has been confirmed by defense 

l4 counsel with reference to Mr. Sturgill's testimony. 

THE COURT: My notes show Building 4345, first he 

said five ~ousand three hundred and some dollars, then he 

changed that to $2251.92 and then he went to Building 4355 

and Units 1 to 10 plus 31, deduct a net of $268, but I don't 

19 know what it was deducted from. If you had a bill in 

20 
I evidence, it would be deducted from that. 
! 

~~ MR. REESE: Unfortunately, he did not. 

THE COURT: So, he did not get any support for 

your figure of --
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1 MR. REESE: The figure that Your Honor has,_ the 

2 2200 --

3 THE COURT: $.2251.92, he said was his bill before 

4 July 24, for 4345, but then there is -~ 

5 MR. REESE: Then we have the hookup situation 

6 with reference to he did not hook up the stove in the 

7 11 units at $30 a unit; does Your Honor have that? 

8 THE COURT: You deducted that but that's in a 

9 different building, that's in Building 4355. 

10 MR •. REESE: 55, that's correct, Your Honor. 

11 THE COURT: He also took off another $62 for 

12 certain additions -- I don't understand why he said deducted 

13 but -- ·oh, no, no. I see what it was. He·:.:said·.you deduct 

14 $30 per unit for 11 units as $330. 

15 MR. REESE: Exactly, and I have already had that 

16 computed. 

17 
THE COURT: But then he said he had extras of 

18 
$62. So, then the net deduction from the original bill woulc 

19 
be a net deduction of $268, but he started with an.original 

20 
bill of· July 24 of $5363 and pennies, then he retracted that 

21 
and crossed it out and he apparently says it was for some 

22 
other building or something other --

23 
MR. REESE: 4355, I believe. 
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1 THE COURT: No, he said for 4355 it was 2251.92. 

~ MR. REESE: Yes, it's my opinion that --

~ THE COURT: From that you deduct 268 --

4 MR. REESE: Well, you may, Your Honor. I already 

$ 
I 

deducted it in a different fashion, but Your Honor is quite 

6 correct, it is deductible. 

7 
I 

The 2251.92 that You~ H~nor has, my records 

8 reflect a different figure but I have no difficulty in 

9 
I 

I 

going with Your Honor's recollection, of course. 

H.> THE COURT: I'm going from my written notes of 

ll what he said. 
,.~·. 12' 
.. :;~ MR. REESE: My recollection was that he figures, 

13 above and beyond his billings, there.was an add-on for · 

14 4345, he began saying it was 5,000 and something for th~ 

lp add-on and then he -- in examination said that that figure 

16 
I was incorrect,· that the add-on.for 4345 was my recollec-
I 

~1 tion is this, your recollection is 2251.92. 

liS THE COURT: They only added $30 on B-1, on B-4, 

1$ $10; A-5, $10; $2 on A-8; and $10 on A-10. That is a total 

20 of $62 --

Zl MR. REESE: If Your Honor please, you are talking 

22 
I about a different building, that's 4355. 

~a 
1: i 

THE COURT: That's true. 
1 
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MR. REESE: His testimony that he also work~d on 

4345. 

THE COURT: Yes. 

MR. REESE: And that was an add-on to our original 

statement of the claim and that total, in your notes is 

$2,251.92, so that's then put in as an add-on. He also 

added --

THE COURT: Plus 62 less 330? 

MR. REESE: If Your Honor please, there will be 

some difference because of these figures but it's added and 

subtracted --

THE COURT: I'm just testing your arguments~ 

that's all. Your opponent may have more to say. I will 

test theirs, ~oo. 

MR. REESE: We have, if Your Honor please, then 

we're going to have debits. We've got a couple of credits 

we have to give them also. These are credits that are 

reflected in their statement of amounts that they paid. 

They are reflected in the modification agreement and they 

are reflected in the payment of $14,750 on the fire damage. 

The total payments, however, that we are looking at, will 

be this figure, $156,790.27. 

THE COURT: That's the amount you agree you have 

I 
·I 

i 

i' 

r . 
i· 
! . I. 

I. 

, ... 

1.-
'. , ... 

i 
I· 
I 
! 
i 

r. 
I 



( 

211 I 

received? 

2 MR. REESE: Yes, that's correct. 

3 Now, the evidence has been that we had Mr. Ramona 

come in, with Holdfast, and they did some work in Building 

$ 4355. The total amount of the claim by the Defendant for 

6 11back charges" is $1537, ·that is stipulated to as the total 
i 

17, 
I i 

I I 

!a 

ig 

to 

13 

14 

1J6 
I I 

~9 

I 
20' 

21 

22 

as 

amount of the claim.· It is,, however,. our position that 

$181.50 of that was definitely not the subject of a back-

charge because the electrical checks -- you remember in 

~r. Ramona's invoices and --

THE COURT: You mean this is an attack on the 

stipulation? 

MR. REESE: There is no st~pulation, Your Honor. 

The only stipulation is that the total sum that they showed 

was $1537. That's the only stipulation, Your Honor. 

THE COURT: Just stop a minute and let me look and 

see -- you have shifted gears -- backcharges of whom, and 

concerning what? 

MR. REESE: All right. If Your Honor please, 

A.D.C. has claimed backcharges against us for Building 4355 

for the work that was done by Holdfast, Mr. Ramona. The 

total amount of the invoices that you were given by the 

Defendant totalled $1,537. There is no disagreement on that. 
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1 However, the disagreement comes in as follows: those 

2 invoices included $16.50 per unit for 11 units of what was 

3 known as an electrical check. The invoices reflect it, the 

4 statements reflect it, but Mr. Mates testified that he 

5 already had done the electrical check for us and, accordinglv, 

6 it is .. ·our position that from this 1537 were we to allow 

7 backcharges at all, the sum of 181.50 would have to be 

8 subtracted, that's 16.50 times 11, with a resulting back-

9 charge figur~ of $1,355.50. That's 15.37 less 181.50 

10 equals this, Your Honor. 

11 Your Honor has already identified that Mr. Sturgil~ 

12 indicated he did not do the hooku~s for the stove in the 

13 11 units at 4355 and, accordingly, we have 30 times 11, 

14 330. Your Honor recalls with me that earlier you said that 

15 330 less 62, all I did was aid in 62 in here and then sub-

16 tract 330 and it comes out the same way, as it were, which 

17 
gives us, then, a total claim for the Plaintiff as indicated 

18 
on the sheet that has been supplied you which would be 

19 
modified, minimally, :Oy the figure here, the $2,25-1.92, 

20 
in Your Honor's notes as opposed to the $2,647.21 which 

21 
appears in my notes; w~ich then gives us a figure of 

22 
approximately 76,800 and some odd dollars, the math I'm 

23 
sure I can surprise Your Honor fairly rapidly. 
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1 I 
! This particular claim is substantiated at every 

2 
I 

point of attack by invoices, by stipulations, by the modifi-

a 

4 

6 
I 

~ 
I 

I 

I 
I 
I 

I .-. 

cation agreement·, by the testimony of the subcontractors 

who did the work; every inch of the way it_is well-founded, 

cross-checked, and it's there. So, we come before you 

today asking Your Honor to grant us a judgment in the 
I 

(1 .. -amount of the claim as indicated on this sheet which will 
I 

is be approximately ·: 76, 800 and some odd dollars, but we are 1 

t 
9 
I 

~() I 
~· 

: 

not only asking for that. I mean, this is the actual 

figure. We even are adopting the backcharges that they have 
! 

11 

12 I 

indicated in arriving at this particular figure. They have 

no other subtractions on this figure, whatsoever, other than 

13 an interest claim. It's there, that'.s it. : .. 

IJ Now, it is our position, of course, that repeatedl.r ~ 

~5 
i 

A.D.C. breached this contract; they breached the contract 
I 

i 
! 

liS 
I 

17 

in numerous ways but let us deal with the modification 

agreement as a start, in the first instance, then we'll go 
I 
I 

I 

~8 ·back to the original contract. i 
i 
; 

19 
I The evidence is very certain that the modification 

i 

20 agreement provided that seven units would be, in fact, 

~1 forthcoming on July 3, 1980. The testimony is that Mr. Dillon, 

~2 before noon, went around, looked·at the units, and, from our 

28 
~ 

testimony, said these units are complete except for some 
. 

980 
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1 work that you can finish in a couple of hours; went Qack, 

2 telephoned Mr. Daly, he came out and said, unauthoriz~d, 
l 
I 

r 
3 now, you are off the jobo 

4 THE COURT: Is that part_of your argument of 

5 support 

6 MR. REESE: We're now up to here, if Your Honor .:. ~ ; •.. .. . . 

-· . : 

7 please (indicating on the board) , because we're saying that :,' 

8 A.D.C. breached the contract and, therefore, we are no 

9 longer at just the figure of the work that we did, we are r.-:· .... 
~- . 

10 also looking at loss of profit. So, on July 3, without ~: .' 
1:· 

11 any authority, but certainly with apparent authority to us, 

12 
·. Mr. Dillon comes out and says, "You're off the job, I'm 

13 
... 

kicking you off, pack your bags and leave•" Well, we packed ! .. 

14 our bags and we left, only to receive word that we should 

15 go back on the job on July 8th or July 9th and, in fact, 

16 what we had was a week's delay due to A.D.C. There is no 

17 
other way that can be in~erpreted. When Tom Dillon comes 

18 
out, without authority, and says, "You're off the job, get 

!.. 

19 
out," and we leave because of that, there is no other "flay 

20 
you can say it other than to say that A.D.C. was responsible 

21 
for that week's delay. That contract may be ohe o:fi:;:the 

22 
worst contracts I have ever read as far as mutuality is 

23 
concerned, but it doesn't say that if our employee kicks 

981 
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1 you. off the job wrongfully, you have to pay. That's one 

2 of the few times it doesn't say something like that. So, 

it's our position, with reference to the modification-

" I 
agreement, that we were wrongfully_kicked off the job, we 

51 were not allowed the opportunity to perform under the con-

& tract. We came back on the 8th -- strike that, on the 9th. 

8 

9 

1() 

I 

I 

13 
I 

1~ 

16 

17 

ts 
I 

I 

1~ 

I 

2!1 

We had 11 units ready for them on the lOth; they walked them; 

punch list, completed the units; they were ~ccepted in the 

terms of bei~g approved by Mara Ernestones, she goes down 

and then the last we hear is nothing, and. then the next 

·week we hear well; we're going to disapprove the whole 

blessed thing at that· point·, another breach·;. 

THE COURT: Those units m~e up the 141? 

MR.· REESE: I'm sorry, Your Honor. 

THE COURT: Which units make up the 141? 

MR. REESE: If Your Honor please, we presented 

11 units at -- from that, 30 utlits at.-Ivy Mount. The 19 

here (indicating) and then units invoiced after 6/18/80, 

are 11 units which makes a.tota1 of 30 units. There were, 

by everybody's testimony, 171 units at Ivy·Mount; that 

math, of course, brings us down to 141 units remaining at 

Ivy Mount. The sum per unit, which is contained within 

Plaintiff's Exhibit No. 1, as indicated here (indicat~ng), 

982 
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1 as modified, is 2435.41. The mathematics that we performed 

2 at that point, if Your Honor please, is simply to do the 

3 following: we multiply 2,435.41 times 171 units to get the 

4 gross figure for the entire project and that figure is, 

5 if Your Honor please, and if my math is correct and it would 

6 be the first time today, $416,455.11. We then subtract from 

7 that the total bill. for the 19 units and the 11 units, in 

8 other words, the total bill for the 30 units 

9 THE COURT: Why did you subtract it if you have 

10 already taken 30 units out of 171? 

11 MR. REESE: No, what I am doing, if Your Honor 

12 please --

13 THE COURT: You didn't mul~iply.by 141 --

14 MR •• REESE: That's right. What I did-- to get 

15 us a gross figure for the contract -- now, I am subtracting 

16 the amount billed for the 30 units and that sum, without 

17 including extras, we are just talking the standard contract --

18 THE COURT: So, it's 30 units times the above --

19 all right. 

20 MR. REESE: $73,062.30. We then subtract the 

21 partial units at 24,851.97; we subtract that in order to get 

22 a pure figure to multiply times 15 percent. Recalling with 

23 me that the partial figures Your Honor has already have 
! 

--------~--------------------------------------------------------------~~---! 

I 
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I 
I 
I 

1 15 percent computed in. I 
I 
I 

2 Now, once we have done that mathematics, once we 

I 
3 took the gross figure, subtracted the 30 units, subtracted ; 

i 
! 

4 the partial units, we now have the pure figure to multiply i 

;· 
I 
I 

I 
; 

5 . times the 15 percent and that figure, if Your Honor please, 
! 
i 
I 
I 
I 
I 

~~ that appears on Your Honor's sheet as far as what the profit 
I I 

I · .. 
r-
I 

~ figure is, $47,781.13. It is computed on as clean a figure 

a: as we can possibly get at that point. 

THE COURT: You're saying that in round figures 

140 it's 416,000 less 73,000 less 24,000 equals a figure mul-

lil .. tiplied by 15 percent equals 47,700 -- rounded off. 

\.. 12 MR. REESE: That's right. And that is how we .. 

arrived at the profit figure and that~ figure then converts 

14 over to the total. 1 

! 
I 
; 

t5 
I 
I 

THE COURT: I need a digit, the last -- $4 7, 781 -- l .. 
I 

: 

MR. REESE: -- and 13 cents or a total claim of I 
$124,930.69, and that's how we arrived at the claim. 

L. 
I 
I 
I 

~ ... t 

]8! Now, what does the Defendant say to this particula,~ 
I 
i 
! 
~ 

I 
case? Well, they say with reference to the modification 

~ 
.. 

agreement, we have a situation whereby fraud in the induce- i 
I 
I 

21 ment, and what is this fraud in the inducement that they 
! 

: 

say is a material breach? Who -- we have heard four, we havE ' ; 
' 

heard six -- two of our creditors were not included upon tha1 
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1 list and only two and only one of those even bothered to 

2 file a lien and that lien, by his own testimony, is imper- I 
3 

4 

feet in the fact that they have not filed suit to enforce 

the mechanic's lien. 

i 
I 

5 MR. REESE: Your Honor, ·I don't think that was the 

6 testimony. 

7 THE COURT: The witness said he didn't know. 

8 MR. REESE: If Your Honor please, then he does not 
I. 
t • 

9 know. There is no evidence, then, that the suit for the 
,. 
i: · ... 

10 mechanic's lien has in fact been filed. 
! . . .. 
L .. 
i . 

~·. 

11 So, if Your Honor please, what we come up with 
~~ 

12 at that particular point is that their main concern, here, 

13 is that the property should be lien free and yet they have 

14 

15 

produced no evidence that a lien has been perfected against 
. I 

that property as a result of our not telling them o~ two 
I· 

16 creditors. Now, they then raised the question of Sears 

17 and yet we have shown in the evidence that we took the sum 

18 of money, seven thousand and some odd dollars and we marched 

19 
right over and gave Sears a certified check. They. have 

20 raised the issue with reference to G.E. You didn't put G.E •. 

21 
down on your inventory for having more than a thousand 

22 
dollars and yet on May 11th, one day afterwards, we owed 

23 
them nothing because we paid them off completely; but, they 

985 
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I 

1 say; "But you owe Carroll MacAbee over $1,000." Mr. MacAbee 
I 

2 says -- takes the stand -- says they don't owe me anything 

'S on May 10, 1980. 

4 So, if Your Honor please, it is our position 

5 that that is not !ta material breach" of the modification 

:6 agreement. It is certainly not fraud in the inducement. 

7 

8 

i I 

]J.n: 
li(jl, 

I 

lJB 
I 

~~ 
I 

15: 

2.1 

My client had simply stated that he -- and, if you take a 

look at it, it is listed in his longhand -- those were the 

debts that he remembered having as of that date. There 

were two additional ones, two out of all the rest of these 

and those are the only two that they have raised and none 

of those involves any perfected liens against this par-

ticular piece of property, which is bhe reason why they say 

this is a material breach. It does not amount to a material 

' breach; but, that is a defense of theirs. They say we don't 

look at the modification agreement. They say the modifica-

tion agreement. They say the modification agreement is 

gone because of fraud in the inducement and, therefo.re, .what 

we have to do is look back to the original contract. 

Well, we would welcome that because, if we look 

back to the original contract, we have more breaches by 

A.D.C., the breaches consist of really the following: on 

r- ·:· ... 

I .. 

I 
! 

: 
i. 
i 

I 
i I 

( :W; April 18, 1980, we were unable to produce seven units because i 
-+----+:~: ~~~-----------------------------------+---·1 

! I I 

! 
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1 they had ordered the cabinets and they, the cabinets .that 
1 

2 they had ordered, those cabinets weren't in, which was 

3 actually no fault of ours at that particular point. The 

4 cabinets weren't in April 18th, the cabinets that they, 

5 themselves, ordered; but that's why they ordered them, 

6 because they could get a better price. There then followed· 

7 a s~ries of disputes, but thes·e disputes Your Honor already 

8 has before him by the second week in May, 19 units approved 

9 by Kische, approved by Walter Quatmann but not paid for; 

10 not paid for. Those units were not paid for until June 18, 

11 1980, and, as Your Honor has already seen, through Exhibit 

12 No. 5, they conceded that those units had been accepted but 

13 they weren't paying for them. 

14 So,.if Your Honor please, the breach exists at 

15 that time with them and then we come up to June 3rd, having 

16 accepted 19 units, having paid for none of those 19 units, 

17 A.D.C. does -- wel·lr A.D.C. f~ces this: Johnmark comes in 

18 and says, "enough is enough. You have turned us around on 

19 the cabinets, the appliances, the flooring, the cove mouldinc~, 

20 the kitchen lights, the additional units we had to do, the 

21 floods, the ripping out of walls that had been finished 

22 already, and the medicine cabinets. You have turned us 

23 around every which way there is and we are simply not going 
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1 to take it any more," and if you remember, at the very 

2 beginning, when I said what would somebody following the 

~ Orwellian reasoni~g that A.D.C. was following do at that 

4 point? They ordered us off the job and that's what they 

did, on June 3, they ordered us off the job, they said we 

had breached; that is the essence of Orwellian reasoning, 

to say what is the opposite and then mean the other and 
I 

1
8 that is exactly what they did. They hadn't paid us for thes! 

9 19 units that they had accepted; they had held us up at 

110. every step of the way and now they ordered us off the job. 

~1 We come back, two weeks later, under the modification agree-

ment and under the reasoning of Mr. Weiner, and under the 

13 reasoning of their alleged claim for .interest, we should ha~ 
I 

14, been producing units for them at that time, during the two 
I I 

]5 weeks that we were off, because they were ordered off the 

job, we should have been producing units during that time. 

L71 As a matter of fact, we should have been producing units 

1i.8 ~ during the week that.Mr: .D~llon wrongfully kicked us off the 

19 job. That's their reasoning because that's the basis of 

20 their interest claim. 

i 

I 

~~ 
I 

i: 
~8 

l'.. 

Once again, the quirks of this reasoning are some-

thing to behold. Having ordered us off the job, they them-

. selves being in breach, t~ey say we want you to pay the 
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1 added interest, but do they have the cour~ge to bri~g to 

2 Your Honor the basis of this added interest claim? Do they 

3 have the courage to bri~g to you the dates that these 

4 loans were supposedly approved? Do they have 

5 THE COURT: No assumption date 

6 MR. REESE: No loan dates. Do they have the 

7 courage to bring to you ·the delivery dates? Do they hav~ 

8 the courage to bring to you the loan values? Do they have 

9 the courage to bring to you the basis of their interest 

10 claim? No. All that they do is have the comptroller stand 

11 up here and say the interest claimed is $75,000 and some 

12 odd cents and Mr. Guadagnino, and again, I'm sure I have 

13 masticated his name, and in his absence I·will apologize 

14 Mr. Guadagnino, that was f·o.r 'fhe entire contract, wasn't it, 

15 not for just Ivy Mount, but for all the units. "Yes, that's 

16 correct, that was what it was for." 

17 
Well, "what about -- this is for model units; 

18 
isn't it? Yes." 

19 
The testimony of Mr. Ramona was that the.y weren' t 

20 
out of the model units· until October, themselves, even thougl~. 

21 
they had been turned over and yet they are claiming interest 

22 
Do you remember his testimony, "Well, I don't know what a 

23 
model unit is and I don't know what is not," and there are 
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1 even office units that they are claiming because those were 

2 contained within 4355. There is no substantiation for that 

3 interest charge, none whatsoever. There is no ddcumentation 

4 there is just a bald-faced statement of Mr. Guadagnino 

5 who did not have sufficient information to arrive at that 

I 
I 

~. 
I 

I 

8 
I 
I 

lJO 

figure, "They owe us $75,000" period, that's it. 

If Your Honor please, we asked for $77,149.56 and 

we bring you·all of this (indicating), every bit of it 

testified by the inch. They act for $75,000 and Your Hqnor 

doesn't have a single exhibit justifying that figure nor 

lil does Your Honor have one iota of information on which to 

L2 arrive at the basis of this figure. Once again, if Your 

13 Honor please, the quirks of their reasoning are totally 

beyond my comprehension but when we get down to it, the 

only thing that comes out of this case is that the Plaintiff 

]6: has proven, far beyond a preponderance of the evidence, 

that they are owed these figures for the work indicated and 

~8' that A.D.C. and their feeling that they could get away with 

1!9 anything, breached this contract and, therefore, we are 

20· entitled to the claim of lost profit as indicated and that's 

21 
the only way, under Count One, that we can remedy this rung 

22 
that is called A.D.C. 

~3 
I 

Thank you, Your Honor. 
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1 THE COURT: All right. Where is the origin~! 

2 contract? 

3 MR. WEINER: It's over here, Your Honor. Could 

4 I erase this board, Your Honor? 

5 THE COURT: Take another color pen and just mark 

6 over his figures. Do you want to go i~to something entirely 

7 different? 

8 MR. WEINER: I havfi! another way that I want to 

9 

10 THE COURT: Turn the chalkboard around and we • 11 

11 look at that. 

12 MR. WEINER: All right. 

13 May it please the Court, YQur Honor, Mr. Reese· 

14 has presented.his categories of exhibits in·:_to me a some-

15 what confusing fashion and I am going to attempt to show 

16 Your Honor that we can take his figures and his computations 

17 and his menu of or schedule of events and really compress 

18 it into a very simplistic, understandable presentation for 

19 
you. I choose to do it this way: first of all, we must 

20 take a look at the cast of characters. A.D.C. Fairways, 

21 
as Your Honor well knows through testimony of its president; 

22 
Mr. Daly, and various employees and corporate officers, is 

23 a rather large rehabilitation, condo~rehabilitation operatior, 
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1 operating no only here in Virginia but elsewhere in the 

2 country. Johnmark is a corporation consisting, basically, 

:3 of two owners, Mr. McCarty and Mr. Sauer. Mr. McCarty, the 

4 president, admitted to His Honor and to the Court that· he.'_ s 

5 just not experienced in the business, h~ving been -- this 

bei~g -- the Ivy Mount project being his third job, and his 

business procedures, he testified, he was not aware of 

certain things; his books were not up-to-date et cetera, 

:9' et cetera. 

]Q: I am doing this to give you a background that 

~1 was presented and was elicited by cross examination. Now, 

12 directing your attention to the course of events, the 

13 March 1.2th contract ran into difficu~ties and I will get 

14 back to it, but I have to address my comments, initially, 

~51 to what's been known as the modification agreement -- and 

~6i I meant to put 80 there and I just left off the zero --

~7i Your Honor, I am withholding my comments as to the period 
I 

~8; of time between March 12th and June 18th for the moment 

~9 and directing Your Honor's attention to the fact that as of 

20, 

I I 
March -- June 18, 1980, by vehicle of a document called a 

21 modification agreement, the parties presumably -- we heard 

22 the term, "kissed and made up" or reconciled their differ-

; 
ences. Mr. Reese goes through this computation up here 

;. : 
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1 (indicating). I am merely sayi~g to Y~ur Honor, as ~f 

2 June 18th, Johnmark acknowledged and A:D.C. acknowledges 

3 that 19 Ivy Mount units were paid for pursuant to that 

4 agreement. We had paid everything that we were billed up 

5 to that date. We start clean. 

6 Now, we go -- we next have a -- as part of our 

7 defense, what we call the Schedule C problem. Now, directin~ 

8 Your Honor's.attention to the modification agreement, and 

9 I think Mr. Reese makes very light of this, however, it's 

10 extremely pertinent to the fact that as part of, and incor-

11 porated into the modification agreement, the -- under 

12 Paragraph number 6, within 24 hours after execution --

13 it's on Page 2, the bottom of Page 2 .of the modification 

14 agreement within 24 hours after the execution of this 

1~ 
u agreement by the developer, the developer will cause to be 

16 deposited with Real Title Insurance Company, the sum of 

17 $61,889.32, to be disbursed by Real Title Company in accor~ 

18 dance with Section 6C of this agreement. 

19 Now, 6B says that there will be a Schedule c, 
20 a list of the contractors' major suppliers and subcontractorl~. 

21 
as the amounts owed by the contractor to each as of May lOth 

22 
on account of the work. Now, the next sentence is a signifi·~ 

23 cant sentence in our opinion, "As a material inducement to 
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·~ .... 1 the.developer to enter into this ~greement, the contractor 
I 
I 

~ warrants to the developer one, the accuracy of Schedule C 

3 and further warrants that there are no other suppliers or 

4 subcontractors who, as of May lOth are owed in excess of 

5 $1,000 on account of the work." 

~, Now, Mr. Reese says to Y~ur Honor, well, there 

~ was one, two insignificant -- it doesn't mean anything, but 

8 it does mean something. We are saying there are four. 

:9 Now, if we turn to Schedule c. of the agreement, 

that I believe Your Honor was just looking at, Mr. McCarty 
I 1 

1!1 has testified and· hi& witnesses have testified that they 
... 

/" 

'-.;. .. left the job sometime -- June 3rd, and apparently didn't 

come back until after this modificat~on agreement had been 

14 executed. Now, this is not an overnight type of situation. 

We have at least 15 calendar days, two weeks, and the 

agreement itself was not executed until June 18th and 

1J7 Mr. McCarty is to put together a list of his subcontractors 

and suppliers who are owed in excess of $1,000. 

Now, it's interesting to note, if you just examine 

the list, I am not for one minute faulting Mr. McCarty for 

21 handwriting the list, it makes no difference, it's down here 

on paper, but, on its face, we see at least three subcon-

.. 
l •.. 

1 .. 

~I 
L 

tractors or suppliers that are listed in amounts under $1,000 • 
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1 The agreement, the ter.ms of Schedule C, are to be in 

2 excess of $1,000. Okay, he puts down under $1,000 but, 

3 Your Honor, of s~gnificance to us is the fact that we have 

4 St. Clair Appliances who are owed in excess of $5,000. 

5 We have Laurel Building Supply who is.owed in excess of 

6 $6,000. I dispute Mr. Reese's claim that General Electric 

7 was paid because we showed that they were owed an amount 

8 of $3265 as of May lOth and that's what the ter.ms of this 

9 agree~ent say, as of May lOth~ I don't care if they were 

10 paid on May 11th, I don't care if they were paid on May lOth~ 

11 they were owed a certain amount of money. Very significant, 

12 Mr. McCarty, in his business practice, seems to think that 

13 if you send a check on insufficient ;und~, to someone for a 

14 debt, the chepk bounces, that means you have paid. Your 

15 Honor corrected him numerous times. I think at least two 

16 or three times he made notes that he sent a check that had 

17 bounced; that's not payment, but, nonetheless, it's our 

18 position that we attempted to enter into a modification 

19 agreement and clear the air. 

20 Mr. Daly, in his testimony, both direct and on 

21 cross examination, stated to Your Honor he wanted to work 

22 with them. Now, he is the developer, he personally guaran-

23 teed a $12 million for the project. Your Honor will note, 
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1 the. contract price per unit, per unit, $2435, of which 

2 approximately $800 are for appliances. So, we have 

approximately $1635 that would be the actual value of 

~ 
' I 

materials and labor in a unit that Johnmark is supposed to 

!5 be doing. The point that Johnmark has complained about 

consistently, both under the original contract and under 

the modification agreement, is the delays. Now, I am 

8 faced with an argument that I have faced many times in a 

9 criminal trial. I have to a~gue the guilt and innocence and 

then perhaps argue the sentencing situation, and I have that 

~~ problem right now because I have to argue to Your Honor 
I 

~2 both the terms of the modification agreement and I also have 

lB 
I 

to a~gue to you that I feel, and the_position of my client 

is, that the modification agreement should be thrown out. 

So, I am betwixed and between and so I _will. try 

L6 to present it to you in the most intelligible way possible. 

17 It is our. claim that the modification agreement must be 

18: looked to as far as payments. We did pay and it. has been 

1!9i 
i i 

acknowiedged that as of June 18th, there was a full payment 

201 

I I on the work that had been done up to that point. However,, 

we feel that we were induced into it pursuant to the terms 

I of the modification agreement, we relied on the accuracy 
I 

-·. ~8 and we warranted the accuracy -- not only relied on i~, but 
'· ... 
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1 it was warranted·by Johnmark. In that respect, Your.Honor, 

2 we are asking you to say that the modification agreement 

3 should be disregarded as far as our being induced into it 

4 by the fraudulent representation-of Johnmark. 

5 Now, what about the big bad wolf, the A.D.C, 

6 who is trying to t~e- these people down to their· knees. 

7 Let's look at it and let's look at ~~e situation in a pure 

8 business -- and it's antiseptic this way because we must 

9 look at it in a business and logical way -- this is not a 

10 .Court of equity right now, it's a Court of law and we are 

11 dealing with a contract. We have a firm by the name of 

12 A.D.C. Fairways who is going to convert and sell to the publ~c 

13 a 17-year old apartment unit. The unit is being based on 

14 what the models look like. Certain differences of opinion 

15 arise from time to time; however, there is an attempt, both 

16 in the original contract and, I ask Your Honor to step:. back 

17 with me to the original contract and we see that on March 19:h, 

18 there is a modification of sorts by attachment l to the 

19 original contract,and what's being changed? On the original 

20 'contract we have things being changed, the scope of work is 

21 
being changed. Six days after the original contract is 

22 
entered into, there is a modification as to -- and maybe I'm 

23 
using the wrong term modification -- say, an adjustment, 
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1 
I ; reduction, expansion, as to the scope of work, appliances 
I 

2 to be used; that's the attachmen-t number 1. It goes into 

8 several other items but, very significant in here, very 

• significant, is that mid-way in the page we see a title 

5
1 

called "Effecti-{re dates" and it says, this is the first 

6 attachment, it says, "The first seven units·shall be com-

pleted no later than April 18th." Then it says, "Commencing 

8 . April 18th through September 26th," now, there is a date 

that A.D.C. says we want to be out of thi~ place. We want 

10 to turn over that -- we want all our units and want to be. 

1!1 out of here on Septeinber 26th, 19 SO, arid if the develo~er 

1~ was able to deliver seven units completed as -- not only 

1~ 
Q completed -- it says a minimum of seven completed and 

14 accepted, units per week, they would have been out by 

1J5 Septe.mber 26.th, 1980. 

Then we go into the payment schedule, et cetera. 

1J7 Now, if we turn the page, we have an attachment two and, 

18 once again, attachment two has some further modifications, 

I I all of which have been signed and agreed by Johnmark and 

20 then, if we look again at attachment two, three and four, 

21 
they are all part of the changes that were made and approved 

~2 
I and accepted by Johnmark on April lst, and then we have an 

'I I 
I I 

attachment five that again changes certain items, and.again, 
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1 it's signed and accepted and this time it's done; it's 

2 accepted, dated by A.D.C. on April 15th, accepted by 

3 Johnmark on April 16th. We have variations in the kitchen 

4 flooring, we have the omission of that patio hardware, 

5 extensive changes and modifications with regard to prices, 

6 scope of work, materials to be _-used, but, Your Honor, this 
.. '·-

7 is a negotiated, agreed upon ch~~ge. 

8 Now, now we have this corporation, maybe nowher~ 

9 near the size of the corporation I represent, but coming 

into this Court saying they have made changes on us, they 

11 want changes of us. Your Honor, they agreed to thes~ change~ 

12 but, did they negotiate extensions of time? They never 

13 negotiated extensions of time. Are ~hey ~- are we to --

14 is this Court. asked to give them relief because they go 

15 into a situation, a one-on-one situation, albeit with 

16 A.D.C. Fairways, albeit with General l4otors, Chrysler 

17 Corporation, any corporation, they were bargaining for a 

18 contract, and now they come back and say, "They tried to 

I 
I· 
I .. 
I 

i 
1: 
~ . ' 

t 
I· 

I 
i. 

I. 
l ,. 

t 
t r.· 
; 

19 delay us," but the changes that we wanted, that w~ negotiate:!, -: 

20 we negotiated price, color, styles, are in this contract 

21 
and, if modified, every change that was wanted was requested 

22 
and signed and agreed to by them, but they have never 

23 asked, nor received, an extension of time. 
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I, .. ,. Now, this is when you are bargaining with another 
I 

I 

~ side, you have a duty, as the Court well knows, to bargain 

3 to your.position •. That is -- I am not saying that the 

4 contract was a good deal for them. We are not trying to 

5 assess that here. We are trying to assess whether or not 
I I 

61 we breached the contract or t~ey breached the·contract and 

:7 then the results will flow. Your Honor, I will stand here 

8 and tell you that A.D.C. Fairways owes money to Johnmark. 

9 
i 

I'm not saying that we don't. Why did we not pay them? 
I 
~Oi Why didn't we pay them? Unfortunately, as Mr. Reese has 

.. 

lJl mentioned, the law in Virginia, as in many other ju·risdictio~s, - -._: 
.• 

~~. -
-...:::__,- 12 

La 

~rovides, both directly and in~irectly, that when a payment 

is made to the contractor, it's a fiRal acceptance. of work; 

I 

I 
i 

1~1 
I that is the reason behind the language as to advances. 

I 
I 
i 
t 

15 
I 

Your Honor saw in one -- I believe Exhibit No·. 5 it was --
I 

! 

16 yes, Exhibit No. 5 -- you saw written in there or typed in I : ! 

17 
there what was known as advances. We did not want to call 

I 

I .. :::·-
18 

I 
I them payment for work b·ecause the units, in our opinion, I 

I 
~9 

were not completed; it's a small amo~t of cosmetic. work. I 
~.::·:, i 

I 

20i 
These people are buying these units and we want 

i 
I : 
I 
j 

t 

21 
to get out of there. If there's problems with consumer 

I 
I 
I 

~ 
I 

*~ 
~ . I 
~ 

groups later on, that's our problem, but we want to pre~ent 

a unit that we can be signed off on. 

I 
! 
=· 

i 
;, .! 

I 

I 
i 
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1 Now, if Your Honor wants to -- it's very pertinent 

2 with regard to the law, and Your Honor directed us early on 

3 on certain items, but I think the extensions of time is 

4 particularly pertinent and I ask Your Honor· to -- I cite you, 

5 rather, Section 6 of Michie's Juris Prudence on building 

s· contracts and it says, if a building contract provides that 

7 a change or extra may be asked ~or by the owner and that 

8 for it, if an extension of time for completion is warranted, 

9 the contractor must file a written claim -- in this par-

ticular section it says with the architect -- for giving 

. 
~ .:. •• 0 I .. 
I 

11 the grounds of the extension and that any extension must be I 
1-

12 given in a written certificate of the architect. No~ 
~· 

' 
13 allowance for delay in such completi~n can be demanded ~ith-

14 out the applipation for and the certificate of extension. 

15 It's further held that an architect has no authority to 

16 waive a stipulation as to time. 

17 Now, Your Honor realizes that we are dealing with 

18 a construction contract for rehabilitation; however, this 
i 

19 contract·could be used for any type of constructi~n. This 
i . 
i 

20 particular section from Michie's has to do with the exten-

21 sion of time with an architect involved. The developer 

22 would fit into those shoes, it's our position the developer 

23 would fit into the shoes of the architect. 

1001 



: I 

I 
I 

! I 235 
! 

~ I With ~egard to the monies that Mr. Reese has 

2 claimed, there are 11 units that -- I will try to use his 
I 

~: I figures. 

~ THE COURT: There is another colored pen there. 

5 
' 

1\ 

~ I 

You can write along on side of his.· 

MR. WEINER: Now, Your Honor, we have stipulated 

1: that we owe $1,331.48 as to a fire job. We stipul_ate that -I-

s I 

I we have stipulated that we owe $4,293.95 for purchase 

s: I 

orders. Now, it's agreed that these monies have been paid. 1: 

I 

lOl THE COURT: Which monies? 

11 
; MR. WEINER: That's the 19 units --

r.:. 
l2i 

"-· THE COURT: ·Yes. 

13 I MR. WEINER: No question about that. So, what t·. 
14 , I are we talking about? What is all this boiling down to? 

I 

15 

16 

17 i 

: I 

What we are talking about is what amounts to units -- well, 

I. 
I 
I 
I 
!. 
I. 
; 

11 units, units 32, 33, 38 and 21 through 28 and partials, 

the partially completed units, that's the B-1 through B-4, 

18 
,, 

' A-5 through A-10 and the inventory, and -- well, the miscel-

19 
I 

, .. 
: 

I' 
..... laneous other units in there, the 43~5 building, 32 through 

I 

20' I 
I 
I 

38, I will have to put those in as a lump figure. With 

21! l 
regard to the inventory, Your Honor, we are claiming that we 

22 I 
! 

owe them -- well, I put it over there but I will put it 
; ,. 23 

'-:. here (indicating), also. We owe them $9144.70. Let me 

I 

I If 
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1 address myself to the inventory. Mr. McCarty and Mr. Sauer 

2 testified that.they took an.inventory on July 24th or 26th--

3 it was interesti~g to us that the inv~nt~ry that wa~ taken 

4 by them and is admitted into evidence as Plaintiff's 

5 ~xhibit 12 is a handwritten inventory, undated, unsigned 

6 and never received by A.D.C. as monies due and owing other· 
1 

.. · ·, 
.. 

J. . 

7 than the trial. We were never presented with.that figure. 
I. . 

r·· 
8 Mr. Kische testified to the effect that he took an inventory 

1-
9 . and he did s·ay that the in~entory was taken sometime in 

i· . : ... 
I. ·~ 

10 early August, but then it's very interesting to not~ that 

11 he said that he took the inventory upon the locksmith --

12 upon the lock being opened and he says that he took the 

13 inventory with Dennis Wolf and they game out with a figure 

14 of 9~44. Yo~ Honor is going to have to reach a determin-

15 ation between A.D.C.'s figure of 9144 and Johnmark's 16021. 

16 We have two lists and maybe those things can be reconciled 

17 in some way, but there £s almost a $7,000 difference there. 

18 With regard to -- now, Your Honor, we put on 

19 testimony with regard to the backcharge on the ll .units, . I 
I 

20 the backcharge or, rather, the charges that we incurred to 

21 have those units completed by Mr. Ramono from Holdfast. 

22 If Your Honor will recall, Mr. Ramona testified that the 

23 units that supposedly were completed were somewhat -- in 

1003 



I 
I 

I I 

1 
I 

2 
I 

$ 
I 

• 
5 

$ 

1 
! 

a 

9 

lG, 

.. 1~ 
I 

1a 

13 

14j 

15 

16 

1~ 

1~ 

19. 

I 

20 

21j 
I 

2~ 

' 
231

1 

i 
' 

;I I 

237 

Building 4355 -- were in a state of repair or a state of 

completion anywhere from 10 percent complete to 90 percent 

complete. Mr. Ramono never once specified that any of the 

units that he took over were anywhere near the amounts of 

completion as in the Plaintiff's sheet for B-1 through B-4. 

He goes as high as 23 or~SOO -- 2566.89, but, Your Honor, 

I think ~he figure·-- I am going to take the attack in our 

argument that before Your Honor can adjust figures in this 
. · ...... a_ 

case, we have admitted certain monies due and owi~gl howev~r, 

Your Honor must take into consideration, becau~e it is 

absolutely essential to both parties in this suit, who 

breached the· contract. Ce~tainlyJ we make· the claim for 

interest. If Your Honor finds that there is a breach on the 

part of ~~a contractor, Johnmark, then certainly they would 

not be entitled to any profit figures, they would be entitled 

to a quantum·~eru~t for work that's in place. Certainly, 

they would not be·entitled to an unjust. enrichment but 

as far as then gain of profit, -the~r would be e~topped from 

gaining ~he pr~~i~. I must point out to Your Honor, again, 
. . ...... . . . . 

as Your Honor saw, this contract, 'in numerous places, talks 

about delays, both foreseen and unfore·seen. It puts 

certain extreme duties on the contractor. Unfortunately, 

I think that at this hindsight is 20-20, foresight many 
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1 times is not, and in this case, I believe-that Jo~ark 

2 thro~gh its president, ~r. McCarty, took on a project that 
' - • • • 0 • • :. • • • 

3 they were ileq-g:ipp~d·to·.:do·. :rhey were .~:ilequipped to 

4 enter into this contract. I don·• t thi~k that they under.:. 

5 stood the contract. I don't think they ~~derstood what 

6 they were getting themselves into, but yet, we reiied upon 

7 their apparent representation.·· 

8 Your Honor must and cannot ignore the breach that 

9 occurred in Schedule c of the modification agreeme~t. Your 

10 Honor c"annot ignore the fact that they delayed -- they were 

11 constantly delayed -- they never once ~allowed the procedure~ 

12 as set forth in the contract, requesting a time·-- I went 

13 through the attachments to the contract where A.D.C. modi-

14 fied~. the scope and they agreed to it constantly. Nobody, 

15 in fact, Mr. McCarty said that he freely and voluntarily 

16 entered into both the contract and the modification agree-

17 
ment. I don't recall him saying that he entered into the 

18 
attachments, but I assume that he did. No one ever forced· 

19 
him into any of these agreements. He was working with 

20 
A.D.C. prior to this, he knew A.D.C. He knew the beast that 

21 
he was dealing with and that's what he represents them as 

22 
being, a beast, but he voluntarily entered into the contract 

23 
and we kept his toes to the fire and now, for him to carne 
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i 1 

back and say, I'm not experienced, I'm not an experienced 
! • 

contractor he said from that stand, I have never said 

that I was experienced, yet he was enteri~g into a construe-

tion agreement with a very definite time of. the essence is 

written in that, delivery schedule and then he says I 

agreed to do extra things. Your Honor picked up on the 

fact and asked him about the extent of his staff and he 
I 

8 said that, aside from his subs, he maybe had ten people. 
I 

f 
I 

1~ 

1J' I 

I 

15 

lJ 
! 

It wasn't until June that he hired Mr. Purdy who had some 

exp~rience. Mr. Purdy was that construction coordinator 

who took over from that Mrs. Jean Summey who said that she 

was somewhat of a construction coordinator and somewhat of 

an office manager. 

Your Honor, ineptness reeks in this case. My 

client is a large corporation and they shouldn't be punished 

for being a large corporation. They have experience~ They 

presented a contract that is a contract that is based to · 

protect them. This is a contract that should have been, 

prior t~ its entering into, been read over. When I asked 

Mr. McCarty, from the ~tand, if he realized certain things 

were in the contract, he apparently did not. He never used 

any of the vehicles in the contract for his own safeguards. 

I 

I· 
I , .. 
I 
I:· .. , ... 
! . , . 
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· r He communicated verbally, if ever. He made certain allegations i 
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1 about -- well, it didn't do any good, it didn't do any good. 

2 Yet, he kept on getti~g himself in deeper and deeper and 

3 deepe·r and then Mr. Reese says to Your Honor, we threw our 

4 hands up, enough is enough, and we went into the modifica-

5 tion agreement and then, then, in the modification agree-

6 ment on June 18th, he prom~sed to deliver. We forget;..about 

7 all of the past failures and he promised to deliver the 

8 first seven units on July 3rd and the cove moulding was not 

9 even ordered, was not even ordered until June 30th and then 

10 they -- then they couldn't even get it June 30th. This was 

11 after being off the job. 

12 I submit to Your Honor, the contract, in viewing 

13 it, with its attachments, with its mo.dification agreemen·t, 

14 indicates that the contractor, Johnmark, is in breach of 

15 the change order provisions, the payment by contractors --

16 he didn't pay his subs and Mr. Reese hit it on the head. 

17 He was under-capitalized, but yet, he under-capitalized. 

18 That's why he took those extra jobs, to make a little extra 

19 money, but he neglected the prime contractor, his prosecutiox 

20 of the work. He's in breach of that clause. His f amiliari t~ .. 

21 
with the site, he was in breach of that. Compliance with the 

22 
laws, Your Honor stated when I crossed Mr. McCarty that,_ 

23 well, both sort of waived or sort of ignored, I think \-las the 

1007 

I .. 
I 
I 

I 
~ .· 

I 

I. 
I 
; 
i 



., 

, . . 

24q. 

1 word Your Honor used, the Fairfax County inspection. I 
• 

I I 

2 
1 

think Mr. McCarty, Johnrnark, was in breach .of its employment 

$ 1 of :.labor. I asked every sub con tractor, every one that took 
I 

4 the stand, did you see the agreement, did you see the con-
i I 

5 tract with Johnma.:z;k and A.D.C. and unanimously each one 

8 

9 

10 

11 

12 

13 

14: 

1~ 

1~ I 

17 

18 

19! 

20; 

22J' I 

l 
23L :·1! 

::·I· 

said, no, we did not. The reason they· did not see it was 

the reason that Johnmark didn't see it, because they didn't 

care about it. 

Your Honor said something very, very poignant when 

we first started this case: this is a New York style con-

tract and down-country folks just shake hand~ and t~ey do 

the job. Unfortunately, this was not the situation. They'r! 

working at two different levels, Your Honor, and for the 

Court to sanction the entry into a contract by an adult 

individual, the president of a corporation, and then to fall 

back on it because he didn't know what was in the contract, 

is absolutely-- would take Mr. Williston.and stand him on 

his ear or Mr. Corbin. · 

Basic contract laws -- that's why we have con-

tracts. We don't break twigs any more. There is no more 

passing a peppercorn. Work is contracted for and especially 

a time of the essence contract, time of the essence. Time 

of the essence -:- I asked Mr. Mcca·rty if· he knew that ·and 
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1 Your Honor said -- sustained Mr. Reese's objection, that's 

2 a legal ter.m and certainly Mr. Reese and myself, as attorney;, 

3 and Your Honor, as Judge, know that a time of the essence 

4 in a contract is something that is not just strugged off. 

5 It is something that must be addressed as something that 

6 must be conformed to. Your Honor, we owe them money, that's 

7 not the question. They owe us mo~ey, they owe us interest. 

8 We paid, as a result of the entire Ivy Mount project, in 

9 excess of $365,000 in interest. We have conservatively 

10~ stated to Your Honor that approximately $75,000 was excess 

11 interest that had to be paid. 

12 I pointed out to Your Honor, in the attachment 

13 to. the original contract, if Johnmar~ would have kept its 

14 bargain, we w9uld have been out of that job. The contract, 

15 the attachment, says September 26th. I will even push it 

16 to October 2nd, the following week or two weeks.~--

17 Mr. Ramona said he ran over two weeks. Let's give them the 

18 two weeks. Let's give them-- let's push them over into 

19 October, the middle of Octobe~. We still endured or sustain~d 

20 what amounts to a $75,000 in-excess interest. 

21 Your Honor, certainly a ruling that would make 

22 an adjustment for our interest excess, for our backcharges, 

23 and it would be unconscionable to allow them a profit figure 
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on the work that they didn't even were not even attemptin~ 

to do ·nor even did they contemplate doing, we are prepared 

to pay them a just sum of money, quantum meruit. We are 

asking Your Honor to rule on the figures before you and to 

award a proper figure based on what was done and under-

standing that we have two documents here, tw~ contract 

documents here, that were unable to be complied with by the 

contractor, with assistance. They have made the point that 

we impeded their work by these punch lists. We didn't 

impede them, we tried to help them. This is what has to be 

done. You only have $1600 worth of work to do in this 

place, do it right. I think that a -- there is probably 

a little ground somewhere between thope figures on the 

inventory, but the real figures that can -- that Your Honor, 

as the trier of fact, must address, of course, is o~r 

interest figure:~.and their· request for profit on work that 

had to be done by another. 

I would ask Your Honor to read over those docu-

ments carefully and, with the information you have heard 

from the stand and the documents submitted, make an appropriste 

ruling. 

THE COURT: Before you stop your argument, I would 

like your comments and then later Mr. Reese's on who s~id 
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what. Recall to me the evidence, at the time Johnmark 

last left the job. 

MR. WEINER: You mean on July 24th? 

THE COURT: Yes, sir. 

MR. REESE: tiho said --. 

THE COURT: Who said what? I ··'1uou· 're-· fl.. red 11 
• •• • ' . :.;z· •:. ... .. ,_.,. ·--

you know 

MR. WEINER: There was a little --

THE COURT: Maybe that's what we need to look for. 

MR. REESE: This is from our position (indicating) 

THE COURT: That's Johnmark --

MR. REESE: Yes. 

THE COURT: I think what h":ppen~d is this came· 

along and I n~ver got time to read it. 

MR. REESE: And here is A.D.C.'s letter. 

(Indicating) 

THE COURT: Here's another one, too. 

!'!R. WEINER: Is that the one from the bridge --

THE COURT: There is nothing about a bridge 

MR. liE INER: No, Your Honor, I think that 

Mr. Guadagnino signed this letter, and in the-- you. remembe~ 

he said there was a material breach? 

THE COURT: Oh, yes. 
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MR. WEINER: That would be --

2 THE COURT: I read that one. Let me go back and 
I 

~.i read ~-9 and then I will hear you. Let's see, the cross 

4 letter is the same day -- it's an "I quit;" "You're fired" 

~I 
I I 

situation. All right. Now, what told me whether -- no, 

Building 7753 is in Ivy Mount? 

MR. REESE: Yes. 

MR. WEINER: There is a letter to them relieving 

9 them of this building which they agreed to; it's not in 

10 evidence. 

11 MR. REESE: You didn't relieve us, either. 

1~ THE COURT: This says a contractor has begun 

1$ work at Ivy Mount, Building No. 7753,_ performing work that 

14 is within the scope of Johnmark's contract. 

15 
I 

16 

17 

1~ 

1$ 

MR. WEINER: Correct. 

MR. REESE: That was correct, Holdfast was -- it 

was testified to by Mr. Ramono. 

THE COURT: I want first your comments on -- I 

need the stapler, again. This is falling.apart --on the 

20 right of A.D.c. to change the scope of work --
I 

21 MR. WEINER: I believe, Your.Honor --

22 THE COURT: It's in the contract. 

MR. REESE: If Your Honor pl~ase, it is not even 

I ' 
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in evidence, a~.far as they're exercising that right. 

THE COURT: Uh-huh. 

MR. WEINER: The contract is in evidence. 

THE COURT: The c~ntract says, Exhibit P-1-, 
0 0 

Paragraph number 4, "Developers shall have the right, at 

any time, to make ~hanges, substit.l;l~·~ons, additions, omissio1s, 

or deviations in the work; hereinafter collectively r~ferred 

to as change's, by w·ritten . change. order si_gned .by an·· 
., . .. . . .. 

authorized ~ep~esentative." Now, ·-w~~ th.ere· anything else 

in the c~ntr~ct, befo~e you stopped talking·-- which would 

give your clients the right to bring Mr. Ramono· of: Holdfast 

in and ~tart doing part of Ivy Mount; s work ··unless they 

gave the 15: da1·s ·notice to. Johnmark that they were cancellin~r 

that part'of :the contract? 

MR. WEINER: Your Honor, I direct your attention 

to Paragraph number 7, "Constitution of workn. 

THE COURT: Yes o 

MRo WEINER: I believe that --

(Off the record) 

THE COURT: All right. 

MRo REESE: I don't find anything else in there, 

Your Honor. 

THE COURT: That covers what I wanted to know. 
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• . .. ~. 1 I had not. gotten time to read P-9 until now, nor had I 

2 
.. 

known t..l-J.at each was claimi~g default, literally, as of the 
I 

3 same day. 

4 MR. REESE: Yes, sir. 

5 MR. WEINER: Your Honor, my citation to Paragraph ~ 

6 of the agreement is the one-that immediately hit me, but I 

1 think it is_ covered in another paragraph as well and I can 

$ 
! 

relay that to you. 

~ THE COURT: Today, in the next ten minutes? 

10 
. M..~. WEINER: Oh, yes. 

11 THE COURT: All r~ght. Any rebuttal? 
..... 't'•. 

\.....:,.·-
12. 

I 

MR. REESE: Yes, Your Honor. 

13 It is interesting to observe Mr. Weiner go right 

14 
up to the verge and then he can't get the figure out. He 

15 
can't tell Your Honor that A.D.C. has admitted to owing 

1~, 
my client $15,148.83. He can't bring himself to do that. 

11 
Maybe he's tryi~g to say they're not due, I don't know, 

18: 
but in the answers to interrogatories that we submitted to 

19 
the Defendants, ~~ey supplemented these answers on February 

20 
8th, 1982, with reference to Question No. 25, the question 

i 

211. 
I was, "Please state with specificity what sums you believe 

22 

( 
\ 

I 

2t i 

are owed by A.D.C. Fairways Corporation to Johnmark 

r 
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1 at Ivy Mount; B. Work performed at Herit~ge Woods; _ 

2 C. Inventory left at Ivy Mount;. and D. Purchase orders 

3 for Ivy Mount." Answer, "Ivy Mount completed and substantia~ly 

4 completed units, ~26,203.70. Ivy Mount partially·com-

5 pleted units, $17,175. Fire job, $1,331.48. Inventory, 

6 $9,144.70. Purcha~e orders, $4,293.95. Total, $58,148.83, 

7 with no mention of offset. 
r. 

8 THE COURT: I can't see your figures --

9 MR. REESE: If .. Your Honor please, they are in the 

10. answers to interrogatories but they come out to $26,203.70; 
;:: 

11 $17,175 .. --
I 
! 

12 THE COURT: For which items? 

13 MR. REESE: All right. Ivy_ Mount completed units ·~-

14 strike that. ,Ivy Mount completed and substantially com-

15 pleted units, $26,203.70. Ivy Mount partially completed 

16 units, $17,175. Fire job was $1341.48. Inventory they 

17 cited $9,144.70. Purchase orders, $4,293.95 with no mention 

18 of offsets. ~53,148.83 and Mr. Weiner can't bring himself 

19 to say to Your Honor that is how much we said, in our 

20 interrogatories we owe to Johnmark. How can you forget a 

21 
figure like that? That's a fairly substantial figure. Now, 

22 if Your Honor please, the truth of the matter comes down to 

23 this: A.D.C. was in breach of this contract one week after 
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April 18th. They were in breach of this contract on 

April 25th, 1980. They were in breach of it because their 

~8; representative, Mr. Quatmann, accepted units on that date 

[4 and they were not·paid for them until June 18, 1980 and the 

:5• contract provides a .. payment provision. 

6 Now, Mr. Weiner comes and says, ah, Johnmark was 

7 under-funded and under-capitalized and that was their 

8 problem. Well, if. Your Honor please, if A.D.C. had paid 

their bills when they received the invoices, when their 

to 
I representatives approved the units, there would have been 
I 

~1 no quest~on of under-capitalization. They could have paid 

12 all of .their bills, but A.D.C. says; "We don't care that we. 

13 accepted the units on April 25th, we.don't care that we 

accepted units on May 3, we don't care that we accepted 

units on ~ay 16th. All we care about is we didn't pay you 

and that's all well and_ good and we got away with it until 

17 June 18th. n 

18 Now, Mr. Weiner would come to you an~ say, "Your 

lf:) 
Honor, there is no reason why A.D.C. wouldn't pay these 

people. There is no reason why." And yet, ~om Daly testi-

fied from the stand to a very interesting situation. They 

22 
1 took draws on this loan from eontinental Bank based u~on 

work in place. The inspectors would come down, certi~y to 
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1 the bank the work in place and then A.D.C. could take a 

2 draw and how handy it would be if having taken that draw 

3 they didn't have to pay their prime contractor. What do 

4 you do with that kind of money? Where. wo~ld_you send it? 

5 l'v1lat investments could you ti_se ·that money in? As Your Honor 

s saw, this wasn't the onl~··project that these people were 

7 

8 

9 

10 

having ... They ~ad -projects .strewn. across the country. How 

nice it would be if you did not·have to pay your prime· 

contractor,· .. having gotten the:money ~rom your· lender, and 

that 1 s w~y. they ~id this, that •·~ why they didit'-1:~ p~y- the~ 

11 after they accepted units;· that's· why they_sen~.people 
' . . . 

12 back in to rewalk these units, time and again, to $tall, 

13 continually stall, having to.pay. 

14 Mr- •. Weiner would say. to yo~, "Oh, but Your Honor, 

15 they had these units already sold." I have, as yet, to hear 

16 one iota of evidence that they had even one of these units 

17 sold. Interestingly enough, the model units, according 

18 to Mr. Ramona, were not even vacated until November, 1980, · 

19 model. units that had been turned over to them on April 25; 

20 1980, and he would come in and say to you, Mr. Weiner would, 

21 "But, Your Honor, we lost all of this money in interest" 

22 and yet they didn't even bather to turn over the model units 

23 in that one building until November and yet they come in and 
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...... they claim, Your Honor, give us interest on these model 

2 units -- units that were perfected and we had open houses 

3 in them. give us interest on these units, 11 through 17, 

i 
I 

because we didn't have an opportunity to sell them •. Oh, 

.for shame. What an Orwellian position to take be~ore Your 

Honor in view of the entire scope of the evidence that we 

7 have here. They can't bring themselves to admit to Your 

Honor that what the· interrogatories even stated, that they 

9 owe us $58,000. They :can't bring it to you and admit to you 

10 that they didn't vacate these units until November and 

Octol;>er.. They cannot bring it, the evi.clence·, to you to say 
' ' 

. · .• :,. ~ 

~~~J to Your Honor that what actually happened here was, we 'did 

18 . 
accept units on· April 25, but we happen to have better uses 

1~ for the money at that particular day. That's what we're 

15 talking about. Breach of the contract, yes. A.D.C. breachec 

16 it on April 25th, 1980,· and we did our best to keep that 

11 contract going. Why? A.D.C. may go elsewhere, we are stuck 

here. This is the only game in town. A.D.C. may send their 
I 

19· money elsewhere, what can we do? All we can do is stall 

20 our su•b.'!s~:-::-; until such time as A.D.C. sees fit to pay us. 

21 
And when will they see fit to pay us? When we finally stamp 

our feet and say no more, and then A.D.C. realizes, as they 
,..,. 
l·.· knew all along, that they would stall until that date and 

i ' 1018 
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1 then they would pay us. Two months late, talk about what 

2 you can do with interest on that kind of money for two 

3 mon'J:hs. 

4 If Your Honor please, the breach was A.D.C.'s, 

5 the breach was A.D.c.•·s,again after the modification agree-

6 ment because A.D.C • .'~eked my client off.-the job -- I agree 

7 with Mr. Dillon, perhaps he didn't have authority or perhaps 

8 somebody is letting him hang out there, I don't know, but 

9 his testimony is that he didn't have authority. Well, the 

10 end result is the same, they kicked. ~us off the· job for a 

11 week and now they come to us and say, "But we expect yo~, 

12 Your Honor, to require them to meet the same schedule, even 

13 though we wrongfully kicked them off.the job, to meet the 

14 same schedule. of production of units." Once again, the 

15 logic of this situation is pure Orwellian at that point. 

16 A.D.C. cannot be allowed to get away with this kind of a 

17 contractual relationship, with this kind of treating of 

18 their subcontractors. 

19 
I'm not trying Count Two and Three, I'm.only 

20 asking Your Honor today to give us judgment for the sum of 

21 
$76,716.27, which is -- once the corrections are made on 

22 
here (indicating), plus 15 percent profit on the remain~ng 

23 
units at Ivy Mount as indicated, and we will be seeing them 
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on the fraud count. Thank you, Your Honor. 

Whereupon, at 5:40 o • clock p.m., the he~ring·.:in.~.: 

the above-entitled matter was concluded • 

·.,· 
': 
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1 P R 0 C E E D I N G S -----------
2 . :. ~ ; * 1! -· .: : ; . . . . -

3 THE COURT: The parties began with a delay in 

4 delivery of units and fro~ t~e very beginning of the 

5 contract, ADC's actions and inactions kept the Plaintiff 

6 from completing performance.and receiving payment. I 

7 find that the Plaintiff did perform under the contract. 

8 I find that delays were caused by ADC, going right to the 

9 top man, D~ly, whose employees would change things and 

10 Daly would change that, adding expense to his own business 

11 extra time, and extra work to the Plaintiff. 

12 Now, the billings are not for extra work, the 

13 billings the Plaintiff makes a~e for the contract prices 

14 with agreed extras. :.So that form of damage to the Plaintiff 

15 is absorbed by the Plaintiff but the testimony concerning 

16 the variation in the kitchen ceiling light is a good 

17 indicator of the nature of the problem; it's further 

18 complicated by ADC's having a split authority a good part 

19 of the time with two project' coordinators, apparently with 

20 equal authority at one time and they, in turn, couldn't 

21 apparently could .:not· get decisions from the superiors 

22 which would stick. Again, the kind of delay is when 

23 ADC's project manager orders the Plaintiff off the job; 
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~I they have no authority to do it because the contract calls 
I 

~, for a -- well, the procedure followed was improper, under 

8 the contract, because it requires a writing and none was 

• prod~ced. So, that is the kind of delay which must, again; 

5! be laid to the door of ADC. There is some believable 

evidence that ADC.' s walk through inspectors, the persons 

7 who would decide if.:.a:~uni"t: was so complete that it could 

S be approved for payment by ADC., there • s some evidence that 

tp 

ll 

1~ 

1~ 

such inspectors purposely picked at inconsequential 

items for the purpose of delaying payment. 

When the Plaintiff did leave the job, it made 

an inventory, immediately, of some $16,000 worth of goods. 

It locked the goods up, they belonge~ to .the Plaintiff;~ 

14 the Plaintiff comes back and ADC, through its employees, 

15 has hired a locksmith to go into the units and ADC's 

1$ people are literally wheeling some of the items out. It's 

1~ a form of larceny, although it may have been pnder some very 

18 thin claim of right. It's later that ADC makes its 

1~ inventory reaching a figure of some $9,100, but I accept 

20 the invent.ory of John Mark's employees. 

2~ The Plaintiff got a little overclaiming here, 

2~ from my memory of the evidence. Now, ADC says, 11 But, 
I 

2~i 1 John Mark wasn't fair with us, they committed a fraud in 
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1 getting us to enter into the modification agreement 

2 because they signed a paper that says 'listing debts over 

3 a thousand dollars is material to ADC'" and they didn't list 

4 some five or six of them. It narrows down, I think, to 

5 perhaps four -- two of which Mr. McCarty, of the Plaintiff, 

6 says he just plain forgot. They were sizable amounts owed 

7 the contractor.-~ but they had ranged through charges on 

8 prior work of the John Mark Company and while they were 

9 owed; I have the impression it was not all from this 

10 contract. Even so, the terms of the modification agreement 

11 tells us how much it is, and it was not done; two of those 

.. 12 were faulty; two others were ones -- I can't tell whether 
. 

13 

14 

they were consciously held back by M?Carty to be paid the 

next day and therefore omitted from the list or he forgot ! 
I . 

15 them, too. 

16 When fraud is alleged, it must be proved by 

17 clear and convincing evidence on that one element, not 

18 the rest of the case, and the Defendants are unable to 

19 establish that burden of proof to prove that there was a 

20 material breach in the entry into the modification 

21 agreement. 

22 Because, of course -- oh, yes. The Defendants 

23 then say, "Well, we have some offsets of extra expenses, 

1023 
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1 the prime one being the interest costs" but the delays 

2 are attributable, almost totally to ADC ~nd, therefore, it 

3 could not -- they are not entitled to any offset interests. 

4 At the same time, the interest was inadequately proved for 

~ me to be able to reach a figure to consider it; I couldn't 

6 get a figure that would state; when I look at the evidence, 

7 it just can't be articula~ed, I'm afraid. 

s The loss of the pr~fit is the last major element 

~I the Plaintiff claims; ·namely, on a modified contract 

price of $2,435.41 per unit; reference to the papers shows 

11 that 141 units rema1ned at Ivymount. Further reference 

shows that the contractea profit was 15 percent of the 

contract price. It giv~s one the Plaintiff's mathematical 

1~ figure of $47,781.13. 

15 ADC was entitled to make many changes; they were 

16 entitled, if they had followed their own contracts, to 

I ' 

171 give written notice to John Mark regardless of cause, put 
! I 

I 

1$ them off the job, and go on and hire Romano, but they 

19 didn't do it. They had the perfect out from their point of 

2p view, and they didn't do it; therefore, John Mark is 
I 

2~ I entitled to the loss of profits. 
; I 

' I 

22·: 
I 
! 
I 

28 
! 

! 

Now, John Mark complains about these delays and 

says, "Oh, it was just terrible, they didn't live up to 
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1 th~ir contract" but under the contract, ADC had the right 

2 to keep cbang'ing its mind; it wa·s quite a contract.. They 

3 had the right to change the cabinets, the appliances, the 

4 flooring, the cove molding and so on. John Mark 

5 complained about it, but they just have to bite their lips 

6 till they bleed because that's what they contracted for, 

7 but they didn't contract to have to put up with the delays 

8 that were caused. Now, one can say right there, well, 

9 why didn't John Mark follow the contract and give written 

10 claim for its delays, and I hold against ADC on that one, 

11 too. The delays were begun by ADC, known to ADC, orally 

12 complained of to ADC and written notice would have been 

13 futile. The law does not require one to do that which is 

14 futile to do. They already know it, in .spite ·o:!: _1;.}1~ 

15 complaints, would not pay the bills. 

16 Now, the total exceeds the ad damnum, .·so:~ I ·.awa~d 

17 the,ad damnum, $123,412 with interest from this date of 

18 ten percent, besides costs. 

19 I raise the question . ~ about other counts. They 

20 are slated for a later time but there is a Virginia case 

21 that says you can't join in a suit in different counts, 

22 varying parties. I think that's what's being done because 

23 some individuals are being sued and so on. I am going to --
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before you set down Counts 2 and 3, I think counsel should 
I 

21 
I I 

recheck the case law under Joinder of Parties. 
I I 
: I J.; MR. REESE: If need be, we can -- there is a 
I 

statute on a point of law that allows us to sue btit --

THE COURT: I am not going to suggest specific 

6 procedures, I just suggest that there may be a;· pirbbl.em 

8, 

i ' 
19: 
: ! 

I I 

lp! 

1~ 
"I 

', 

1~ 

I·' 

~5: 
I 

: I 

:6i ll .. i 

I I 

I 

'here.which I am going to let you gentlemen solve. 

MR. REESE: I understand that, Your Honor. 

THE COURT: I -- I am inclined, counsel, to have 

you all retain the ~ranscripts -- well, I don't know. 

Mr. Reese,. let the order show that the. record is -- the 

transcript is made part o·f t·he record in this case, in 

case your opponents decide to take some action. 

MR. REESE: Yes, sir. 

THE COURT: And let the order .also show that if 

no appeal be taken, the Clerk is directed to return 

~I transcripts, interrogatories and depositions to counsel 
: I 

~8 1 or destroy them -- file space --

MR. WEINER: Okay, thank you, Your Honor. 

THE COURT: This session is adjourned. 
1 I 

~1 (Whereupon, the hea~ing concluded at 5:40 o'clock 

p.m.) 
I 

2a 
r I 

--+-----~!;~~------------------------------------------------------------------~---
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CONSTRUCTION ~G~~~NT 

This Agreement is made this 12th day of 
by and between Johnmark Cons~ruction, Inc. 

CONTRACT NO. VA • 

c r;JJ-~ 
March , 19 80 

------------------
(hereinafter called "Contractor•) whose address is 10935 Indian Head Hwy. 

axon Hill, Md, 20022 and ADC Fairways Corp. 

--------------------------------·---·(hereinafter called aoeveloper•). 
WHEREAS, Contractor wishes to perfor.m·work and/or furnish mater~als in 

the construction of·· 

Ivymount 
(describe construct1on project) 

(Hereinafter called the •project•) on the. following real property: __________ _ 
See ·Attachment I for description 

(hereinafter called the "Site•)j 

, 

NOW, THEREFORE, in consideration of the mutual promises herein contained, 
the parties aqree as follows: 

1. WORK. In accordance with all of· the terms and conditions of this 
Agreement, Contractor shall perform and finish in a good and workmanlike 
manner,· and shall furnish all·materials, labor, equipment, supplies and tools 
for, the follow~nq described work: 

sia att~cbment x for ~escri~tion 
escr1be Contractor s wor ) 

(hereinafter called the •work"). The Work shall be performed under the directio~ 
and to the satisfaction, of Developer in accordance with plans, specifications, 
drawings and schedules for the Work, and any supplemental terms and conditions 
to this Agreement, all of which are on file (subject'to beinq supplemented as 
provided in Section 7 hereof) at the office of Developer (hereinafter all such 
documents collectively called the ncontract Documents") and incorpor~ted into 
this Agreement by this reference as if fully set~orth. 

. 2. PRICE. Builder shall pay to Contractor for t;he Work the suin of 
See Attachment I for description- - ($ ) 

(the "contract Price"), upon the cond1tlons contained herein and subJect to any 
additions or deductions in the Contract Price made as provided in S\ction 4 
hereof. . 

3. PAYMENT SCHEDULE. Unless otherwise provided by the Contract Docu­
ments, within five (5) days after execution of this Agreement, Contractor 
shall submit to Developer an itemized estimate of the kinds and quantities 
and value of all materials and labor to be included in the Work. Developer 
may revise this estimate as, in its judq.men~, may be required to make the var­
ious items conform to their proper_ proportionate value of the Contract Price. 
This estimate, when approved by Developer, shall be the ba~is for prepara­
tion of monthly invoices by Contractor. In the event .. Contractor shall fail 
to submit such estimate, Developer shall have .the right to disburse payments · 
accordinq to whatever schedule Developer deems prope~. · · 
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1 invoices by Contractor shall be submitted to Developer at his offices 
on efore the fifth day of each month for work performed during the preceed-
ing m~ th. All invoices shall be in a form satisfactory to Developer and at 
evel~ er•s request shdll show: (i) the value of all labor and materials 

incorp.rated into the Project to the en~ of the preceeding month, (ii) the 
erce~ age provided to be r~tained by Developer which shall be zero percent 
(0\) ;; nless otherwise agreed in writing by the parties, (iii) all prior 
payme~· s made, and (iv) the net payment requested. Invoices shall be accom­
panie- by a list of all suppliers, laborers and materialmen who have furnished 
labor' materials, or equipment to the invoice date and of any other persons 
or en~ 1 ties other than contractor, including union trust funds, who may have 
a lie!}·~ upon all or any portion of the Site arising out of the Work (all such 
suppl~.rs, laborers, materialmen and~other persons or entities hereinafter 
olle~·ively called "Lien Claimants"). Either before or after payment Devel­
per · y require Contractor to furnish properly signed receipts, vouchers and 

lien t,leases, in form satisfactory to Developer, from all Lien Claimants, 
at:lcl it· jsuch case, notwithstanding any other provision·s of this Agreement, no 
p·al-~e~ r shall· be required to be made to Contractor until such receipts, vouchers 
and ll n releases are·furnished. Within •a ree:Lsonable time after submission of 
the ~ oice and any other documents which may be required by Developer as 
hereiA provided, Developer shall pay to Contractor ninety percent (90\) (or 
such ~·her percentage as may be agreed upon by the parties in writing) of the 
value~ based upon the approved estimate of such work, of labor and materials 
which, .ave been incorporated into the Project by· Contractor during the month 
for wh ch the invoice has been submitted. · 

f nal payment to Contractor, including all sums retained, shall be made 
follo• ng completion of the Work, but not before the expiration of the period 
allow· by law for the filing of mechanics l_ien claims with respect to the 
Work d the bonding by Contractor of any mechanics lien claims so filed. The 
makinJ of final payment to Contractor shall not be construed as acceptance of 
the W: k or waiver of any rights of Developer ~der this Ag~eement and shall 
not r• ieve Contractor of any of its obliga~ions hereunder. 

J twithstanding any other provision of this Agreement, Developer shall 
not b• obligated to make any payment to· Contractor if, and as long as, any one 
or mot of the following conditions exist: 

!(· ) Contractor has failed to perform any of its obligations hereunder 
or oth rwise is in default under this Agreement; 

,·' · ) Contractor has failed to furnish to Developer invoices and signed 
recei'· s, vouchers and lien releases in the form and manner required here­
under; 

1(.) Any part of a payment requested is attributable t9 work which is 
defec.,.. ve or not performed in accordance with this Agreement and the Contract 
Docum· ·, tSJ provided, however, if severable·, payment shall be made as to the 
part , ereo~ which appears to be properly performed after due allowance for 
the co t of correcting the defective part of the Work, as estimated by Developer; 

if ) Contractor has failed to make payment promptly to any Lien Claim-
ants;: 1 · 

f l If Developer, in its. good faith judgment, determines that the portion 
of the Contract Price then remaininq unpaid will not be sufficient to complete 
the Wb k and correct deficiencies in the Work. In such case no additional 
paymeP s·will be due Contractor hereunder unless and until Contractor, at its 
sole ~ st, performs a sufficient portion of the Work so that such portion of 
the Cb·tract Price·then remaining unpaid is determined by Developer to be suf­
ficiep: to so complete and correct the Work. 

f4. 1 payments by Developer to Contractor shall constitute trust funds in 
Contr•·tor•s possession, to be applied first tow~~ds payment of all persons 
and ep ities, including, but not limited to, all Lien Claimants, ins~ance 
compap. es,.governmental aqencies, and transportation and utility companies, 
having claims relating to the Work, before application for any other purpose. 

! 
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4. CHANGE ORDERS. Developer shall have the right ·at any time to .make 
ch~ges, substitutions, additions, omissions or deviations in the Work (here­
inafter collectively referred to as 11 Changes") by written change order signed 
by an authorized representative of Developer and Contractor shall promptly 
perfor.m any Changes, unless expressly made pursuant to a properly executed 
change order and any Changes made without authorization as herein provided 
shall be conclusively presumed to be voluntary by Contractor and Contractor 
shall be entitled to no compensation therefor. Unless otherwise prescribed 
in a change order, all authorized changes shall be executed under the terms 
and conditions of this Agreement and the Contract Documents. No increase in 
the cost of the Work shall result from Changes ordered, or extension of time 
for performance of the Work allowed, unless written claim for such increase 
in cost or extension of time is made when Changes are ordered and authorized 
in writing by Developer. 

Unless otherwise agreed in writinq by Developer and Contractor, any auth­
orized increase in the cost of the Work shall be computed at rates not higher 
than actual cost of labor and materials for similar wo~k in the vicinity of 
the Project, plus an amount equal to ten percent (10%) of such cost Contractor's 
overhead and profit. Unless otherwise aqreed in writing by Develope~ and Con­
tractor, any Changes resulting in a decrease of Contractor's cost or elimin­
ation of any of the Work, shall reduce the Contract Price by an ~ount equal 
to the estimated cost of the labor and materials omitted from the Work (val- . 
ued at the cost of similar work in the vicinity of the Project), plus an 
amount equal to ten percent (10%) of such cost for Contractor's reduced over-
head and unearned profit on such decreased cost or eliminated work. · 

In the event .of any dispute between Developer and Contractor over any 
increase or decrease in the cost of the Work resulting from'Changes, or with 
respect to an extension of time for Changes, such dispute shall be settled by 
arbitration in Washington, D. c., in accordance with the rules of the American 
Arbitration Association. Judgment upon the award rendered by the arbitrator(s) 
shall be final and. conclusive upon the parties and may be entered in any court 
of competent jurisdiction; The cost of such arbitration proceeding shall be 
bor.ne equally by the parties thereto and the Work shall not be delayed,nor 
the time for performance of the Work extended, by any arbitration proceeding, 
except by written agreement of the Developer. Written demand for arbitration 
shall be made within a reasonable time after the dispute has ar~sen and in no 
event later than the time of f~nal payment. 

5. PAYMENTS BY CONTRACTOR. Con~ractor shall promptly.pay in cash·all 
costs of labor employed and materials and services furnished.and used in the 
performance of ~he Work. Developer shall have the right, whenever it shall deem 
such procedure advisable, to make payments due Contractor directly to any sub­
contractor, material or equipment supplier, utility or transportation company, 
insurance company·, governmental agency, or union trust fund for any work, 
labor, materials, equipment, utilities, transportation, insurance premiums, 
taxes or the like, performed, furnished, rendered, or payable in connection 
with the performance of the Work, unless Contractor has first delivered written 
notice to Developer of a dispute with any such person and has furnished sec­
urity satisfactory to Developer insuring against claims therefrom. Any pay-
ment so made shall be credited against sums due Contractor in the same manner 
as if such payment had been made directly to Contractor. The provisions of 
this paragraph 5 are intended solely for the benefit of Developer and shall 
not inure.to the benefit of any third persons, or obligate Developer or its 
sureties in any way to any third party. 

6. LIENS. Contracto~ shall at all times keep the Project and each part 
thereof free from any attachment, lien, claim of lien, or other encumbrance 
ar1s1ng out of the Work and Contractor shall indemnify~ defend and hold Devel­
oper harmless from and against ~11 claims, losses, demands, causes ~f action 
or expenses (including attorneys fees and other costs of defense incurre~ by 

1029 



I 

Deve~o in defending against the foregoing or in enforcing this indemnity 
and a· ense obligation) of whatever nature, arising by reason of any such lien, 
cla~ f lien, attachment or encumbrance. In the event any claim is filed to 
enfo~c any laborers, materialmen, mechanics or other similar lien arising out 
of o~ e~ating to the Work, Contractor shall immediateiy cause such lie~ to 
be r~'~ ased and discharged and if Contractor shall fail so to do, then Devel­
oper~ ~h~ll have the right to pay all sums, including attorneys fees and any . 
othe~ bests and expenses incurred, necessary to obtain such release and dis­
char ; I and hold Contractor liable for the amount thereof with the right to 
dedu '., all or a portion df such _sum from amounts that may be due Contrac~or. 

I • 

,. PROSECUTION OF WO~. Contractor shall ~ommence the Work immediately 
upon1 tification to do so from Developer-and it.shall proceed with the Work, 
and ry part thereof, until completion in a prompt, diligent and workman­
like. nner in strict accordance with Developer's time schedule and in such 
timei as not to delay the other trades. Developer shall have the right, at 
any ~ e, to supplement the plans and specifications for the Work with con-
sist drawings and schedules and upon so doing such drawings and schedules 
shall ·mmediately become part of the contract Documents. Contractor shall do 
the $ eral parts of the Work at such times and in such order as Developer 
may 4 ~ect and in the event the Project is divided into sections, Contractor 
shall_: I rosecute all sections simultaneously if requested by Developer. In the 
even~~that contractor shall fail to provide sufficient men or equipment fo~ 
the $ rk and is thereby unable to meet the requirements of Developer, Developer 
may ~ tain additional equipment and provide additional men to assist Contractor 
and 4· 1 costs thereof, including a reasonable fee for expenses of administra~ion 
and $.pervision, shall be paid by Contractor. If Contractor delays the progress 
of t• Project, it shallindemnify and hold Developer harmless from and again­
st a~ loss, damage or expense (including attorneys fees and other cost o~ 
defe-·e incurred by Developer in defending against any claims or in enforcing 
this;.ndemnity and defense obligation) arising out of such delay. Any consent 
of D',eloper to the delayed finishing of the Work shall not be construed as a 
waiv of this undertakinq. 

1 FAMILIARITY WITH THE SITE. Contractor shall be responsible for insp-
ectia the site, readinq all of the Contract Documents, and comparing the Site 
with!. he plans and specifications. It is Understood by the parties that Con­
tract r is best able to evaluate the cost of the Work andthat arriving at the 
Cent~ t Price it has considered and assumed the risk that unforeseen con­
ditiq or events may be encountered causing additional difficulty and expense 
not 4· · icipated at the time of execution of this Agreement. Contractor further 
repr·· nts that it is fully familiar with the requirements of every governmental 
authQ ity having jurisdiction over the Work and is prepared to comply with all 
such~~- equirements without additional compensation. No estimates or bids of 
Cent~ ctor prec~edin~ thi~ Agre~m~nt and no verbal agreement ~r conver~ation with 
-'-~~ .~~·=>rcsentat1ve of Developer e1ther before or after executl.on of th1s Agree­
men~,! hall affect or modify any of the terms or provisions contained in this 
Agreem t or the Contx-act Documents. · ' 

:9 SITE CONDITIONS AND LAYOUT OF WORK. Before commencement of.the Work, 
Cont~a tor shall verify at the Site the measurements indicated on the plans 
and ~p cifications governing the Work and shall establish correctly the lines, 
leve~s and positions for the Work, and be responsible for their accuracy and 
prop~~ correlation with control lines, monuments and data as established by 
surv~~- All work shall be erected square, plumb, level, true to line and grade 
and .· the correct elevation, or sloped to drain, as indicated in the plans and 
spec~·,· cations and shall be performed in strict and complete accord with this 
Agre nt and the Contract Documents and all things indicated and implied 
theret. . om. Specifications generally indicate the scope and quality of the work 
but ~ not represented as being free from error or omission and contractor 

1 -. -
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shall be responsible for confirming that the. specifications for the Work are 
correct. Contractor shall immediately notify Developer if Contractor observes · 

, and error, omission, or inconsistency in the plans or specifications or any work 
required is not sufficiently detailed or explained on the plans and in the 
specifications and drawings. In no case shall Contractor proceed with the Work 
in uncertainty without Developer's consent. Any work called for in the sp~c­
ifications and not shown on the plans, o~ shown on the plans and not called 
for in the specifications, shall be furnished as if called for in both. Con­
tractor shall furnish samples of materials before proceeding with the Work, 
and, if such materials are to be used in the Work, they sha~l be in strict 
accordance with the samples approved by Developer. 

Contractor shall furnish all supplies·, apparatus, appliances, equipment,· 
machinery, fixtures, tool~ implements and all other facilities and all labor 
and supervision, transp.ortation, utilities, storage and services as and when 
required for the Work. All materials furnished and used in the Work shall be 
new an~ of the best and highest grade quality unless expressly indicated other­
wise in the plans or specifications. Contractor shall pay all royalties and 
license fees ana indemnify and.hold Developer har.mless from and against any 
claims, loss, damage or expense (including. attorneys fees and other costs of 
defense.incurred by Developer in defending against any claims or in enforcing 
~~is indemnity and defense obligation) on account of claims or suits of any 
kind for infringement of patents relating to methods.or materials used in the 
Work. · · 
· Where any doubt exists as to ready ava~lability of materials, Contractor 

shall order such materials upon executing this Agreement. Contractor will 
include in ~he Work the actual materials specifiea in the Contract Documents 
by brand, proprietary name or manufacturer's catalog number. All manufact­
ured material shall be applied, installed, connected, cleaned and conditioned 
in accordance with the manufacturer's printed instructions unle~s specified 
to the contrary in the Contract Documents. 

· 10. COMPLIANCE WITH LAWS. Contractor shall carefully check the drawings, 
plans and specifications fo~ conformity with all loca~, state and federal laws, 
codes, rules and regulations (hereinafter collectively called "Law") before 
commencing the Work. Contractor shall give all notices and comply with all 
Laws bearing on the conduct of the Work including, by way of enumeration and 
not limitation, safety and health rules and regulations established by or purs­
uant to the federal Occupational Safety and ~ealth Act of 1970 and Contractor 
at all times shall furnish to its agents and employees as a safe place of empl­
oyment. If Contractor observes any violation of Law, it shall ~ediately 
report such violation to Developer in writing. All workmanship and materials 
shall conform to Law and, if the Contractor performs or permits the perfor.m­
an~e of any work not in compliance with Law, it shall immediately· cause such 
work to be redone and shall bear all costs in connection therewith. The Work, 
as performed, shall meet with the approval of, and pass any inspections of, · 
any governmental authority having jurisdiction thereof. If the Work is being 
constructed under specifications of the Federal Housing Administration or the 
Veterans Administration, the Work shall meet the requirements of these govern-
mental agenci·es. No work shall be deemed complete until final inspection is 
made and approval is received from every governmental authority whose approval 
is reqired. . · · . . 

11. RELATIONSHIP TO OTHER WORK. Contractor shall afford other contractors 
reasonable opportunity for the introduction and storage of their materials·and 
the execution of their work and shall cooperate with Developer, and all other 
contractors, subcontractors, suppliers and materialmen employed at the Site, 
in order to avoid delays and disputes and to insure first class workmanship in 
every respect. Developer at its election, shall act as arbitrator in any dis­
pute between such persons and the decision of Developer shall be final and bind 
ing upon the parties in dispute. Contractor shall employ only men whose work 
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ACceptable to arid in harmony with the other workmen on the job. Con­
shall cut and fit with Work to accommo4ate the work of others, whether 

such fitting is specifically shown'on the ·drawings or specifications. 
ntractor shall be responsible for coordinating the Work with the work 
rs and for ascertaining, at the time for commencement of the Work or 
prosecution thereof, that any related work, services, utilities or mat­
are in proper place and·without defect. If this should not be the case, 
tor shall immediately notify Developer of_this fact and failure to do 
re commencing or proceeding with the Work shall result .in tontractor 
iable for any correction, repair and replacement of the Work required 
defect in or improper placement of, related work, services, utilities 
rials. Contractor shall protect the work of others from damage as a 
of its operations and should any damage occur, Contractor shall pay 
ts required to repair such damage. 

I . EMPLOYMENT OF LABOR. Contractor shall enforce strict discipline and 
good:.- der among its employees and shall not employ in the Work any unfit 
pers~, or anyone not skilled in the work assigned to him or any.person deter­
mine4 · y Developer, in Developer's sole discretion, to be unsuitable for work-. 
ing q the Project. Contractor shall not employ any subcontractor to whom 
the Q eloper has a reasonable objection, nor shall·Contractor be required to 
emplq I any subcontractor to whom he has a reasonable objection. Contractor 
ass · , full responsibility for all work performed by his subcontractors. Con­
traci; · shall obtain from every subcontractor the written agreement of such 
subc~ actor to abide ~Y the ter.ms of this Agreement and the Contract. Documents 
so f , as applicab~e to his work. . 

. ~~. PROTECTION OF WORK. Contractor shall cov~r and protect the Work 
agai~. loss or damage from any cause and be responsible for all parts of the 
Workt ~emporary or permanent, finished or not, until final completion. Con­
tract;.··. shall· take reasonable precautions and maintain reasonable safeguards 
to p~c ect against loss or damage to persons or property owing to weather con~ 
diti · , and arising out of its activities at or about the Site including, 
withe limiting thereto, bracing and reinforcing where-necessary and providing 
for ds, locks, fences, signs, barricades, lights and such other warning 
and. '. · urity devices ·where appropriate. Contractor shall bear and be liable 
for,:. d Developer shall not be responsi~le for, any· loss or damage to the 
Work: d any material, equipment or o~her thing _employed in the Work or placed 
at t~. Site, including, but not limited to, loss or damage to theft, trespass 
or v alism, prior to final completion of the W~rk • 

. ~ • TITLE TO THE WORK.· Contractor shall not purchase, fabricate or cause 
to b~ relivered to the Site, or install materials, fixtures or equipment 
unle•·. owned by Contractor free of any claims, liens or .encumbrances. Immed­
iate1,~· upon performance of any part of the Work, as between Contractor and 
Deve+ · er, title thereto shall be free of any claims, liens or encumbrances; 
prov~ d, however, the vesting of such title shall not relieve Contractor of 
any Q_[its responsibilities under. Section 13 hereof or of any other obligations 
unde~ lwhis Aqreement. _ 

1 • DELAY IN THE WORK. In the event contractor is obstructed or delayed 
inc' encement or prosecution of the work because of conditions beyond its 
cont~ .· 1, Contractor shall within 4·~ hours thereof, make any claim for extension 
of t ' in writing and Developer shall award and certify the amount of addit-
iona~· ime to be allowed, if any. 

. veloper shall have the right to delay or suspend the co~encement or · 
pros · ... tion of the whole or any part of the Work without additional compensat­
ion .. 

1 

Contractor for any reason and in such case Developer shall extend the 
timeL. r completion of the Work for a period equal to that of the delay or 
susp .· · $ion. Contractor in making this Agreement recognizes that from time to 
timei elays will occur because of the necessity of Developer's coordinating 
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Contractor's work with the work of others or for other reasons and in no event 
shall Contractor make any claim oi: receive compensati_on for any dama~e Contrac­
tor may allege as having been caused by such delay. 

contractor shall not delay the Work by reason of"the failure of Developer 
to make any payment, if such failure is due to a bona fide dispute as to whether 
or not such payment is due or the amount thereof. · 

16. INSURANCE. · Contractor shall maintain and, until final completion 
and acceptance of the Work, keep in full force and effect-the following insur­
ance in a company or companies satisfactory to Developer: 

(a) workman's Compensation Insurance covering all workmen engaged in per­
formance of the Work in amounts not less than minimum coverage required by law, 
including employer's liability coverage of not less than $100,000; 

(b) Liability insurance, including automobile liability and property 
d~age insurance, providiDq coverage at least equivalent to a standard com­
prehensive general. liability insurance policy·and including, but not limited 
to, coverage for hazards of operations (including explosion, collapse and 
underground ~overage), elevators, independent contractors, completed operations, 
personal injury liability and property damage liability, including broad form 
property damage coverage. Such policy or policies shall be maintained in min­
imum amounts of not less than $300,000 for injury or death to any one person, 
$500,000 for injury or death to more than one person in any.one occurrence 
or accident, and $100,000 for property damage, or in such greater amounts as may 
be reasonably required by Developer. . · 

Any policy' or insurance herein required shall conta~n a contractural·lia­
bility endorsement covering indemnity and defense obligations of Contractor 
and such other coverage as may reasonably be required by Developer. Such 
policy will, among other things, make specific reference to this Agreement. 
Any policy obtaine~ by Contractor insuring against loss by physical damage to 
any portion of the Work or to materials to De incorporated in the Work or 
covering Contractor's tools, supplies, machinery or equipment shall contain an 
endorsement providing that the insurer waives its right of subrogation against 
Developer and any other named insured. Nothing in this paragraph shall give 
or create in any third party any. claim or right of action against Developer, 
except that which may exist irrespective of this paragraph. · 

The insurance required hereunder may be contained in one or more policies. 
Prior to commencement of any construction, Contractor shall furnish to Developer 
certificates or copies of policies showing that such insurance is in force and 
that the premiums due thereunder have been paid and that Developer (and the 
owner of the Site if other than Developer), the subcontractors of Contractor, 
and such other persons as Developer may direct are named as insured persons 
jointly with Developer in respect of any loss covered. Such certificates or 
policies shall provide that the insurance may not be cancelled, terminated 
or modified without fifteen (15) days· advance written notice thereof to Deve­
loper. No policy shall contain any provisions for exclusion from liability 
other than provisions for excl~s;on forming a part of the standard basic 
unamended and unendorsed form of policyJ provided, however, in no event shall 
any exclusion be permitted which conflicts with any coverage required by this 
~greement. · 

In the event of any failure of Contractor to furnish and maintain insur­
ance required hereunder Developer, at its option, and without waiving the de­
fault of Contractor, shall have the right to obtain such insurance for, and 
in the name of, Contractor. In such event Contractor shall pay the cost there­
of upon demand and shallfurnish all informatica required by the insurance 
carrier. 

17. INDEMNITY. Contractor sha+l.indemnify, defend and hold harmless 
Developer, and the owner of the Site if other than Developer, from and again­
st any and all claims, loss, damage or expense (including attorneys fees and 
other costs of defense incurred by Developer, in de£ending against any claims 
or in enforcing this indemnity and defense obligation) arising out of or in 
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con~ ction with the performance of t~e Work or any portion thereof or the 
fai ·re to observe or comply with the provisions of this ·Aqreement or the 
Con ·. act Documents by Contractor or any subcontractor or independent contractor 

· ·y aqent or employee of any such parties, and Contractor waives all claims 
aqa. · st Developer, and the owner of the Site if other than Developer, for 
dam~ e to property and injury to persons in or about the Site from any cause 
ariF ng at any time. 

I 

·• 

a. BONDS. Upon request of Developer, c;ontractor shall obtain, prior to 
neement of the Work or during prosecution of the Work, and thereafter 
ain, a bond or bonds in amounts not less than the Contract price, ·insurinq 
aithful performance of this Agreement and payment of all obligations of 
actor hereunder, or guaranteeinqpayment in full of all claims for labor 
rmed and materials supplied in performance of the Work, or both, in such 
as Developer may prescribe and with suretie$ acceptable to Developer. The 

for any such bond shall be paid by Developer unless otherwise provided. 

CONTRACTOR ON-SITE REPRESENTATION. Contractor is an independent Con­
or and not an agent or employee of Developer, and he shall give his per-
attention and supervision of the Work until completed. Contractor shall 

a competent person, such as a superintendent or qeneral foreman, present 
e Site and in charge of the work at all times and such. person shall' be 
rized to act for Contractor1 the appointment of such person shall be su-
to the prior written approval of the Developer, which approval shall 

e unreasonably withheld. 
' 

· i2 • TAXES. Any taxes imposed by any governmental entity upon the value 
of~ labor or materials furnished by Contractor·s~all be paid by Contractor. 
With.·. t limiting the generality of the foregoing, Contractor shall be liable 
for a· l personal property, sales, use and excise tax~s on materials or equip­
ment! d any tax fo~ labor measured by income or other means. Contractor shall 
alsoi ·, e responsible for the prompt payment of withholding taxes and ·contribu­
tion. for unemployment, social security and other insurance covering his empl-
oyees · · 

~ • CORRBC~ION OF WORK. Contractor shall provide Developer and his autho­
rizea representative with access to inspect the Work whenever it is in pre­
parat on or progress at any time and from time to time. Contractor shall pro­
mptlr remove from the Site all work determined as failing to conform to requ­
irem ts, whether or not incorporated in the work, shall uncover existing work 
as n~ essary to permit adequate inspection and shall promptly r~pLace and re­
exec. e the Work in accordance with the Contract Documents, all without add­
itio~ l compensation to Contractor or expense to Devel~per. Contractor shall 
bearj: he expense of satisfactorily removing, repairing or replacing the work 
of o ' ers destroyed or dainaged by such removal and replacement. Developer's 
fail.· e to inspect the Work or to reject any work which does not conform to the 
Contt ct Documents shall not relieve Contractor of his responsibilities to 
perf~ the Work in accordan~e with the ~ontract Documents. 

I . GUARANTEE. In addition to any other guarantee expr_essly made· by 
Contr ctor or implied by law, Contractor unconditionally guarantees the Work 
agaii· t defects in workmanship and materials for the benefit of Developer and 
its . ,ccessors and assigns and Contractor shall indemnify, defend and hold . 
Deve; per harmless from and against any claims, damage and expense (including 
atto.· eys_ fees and other costs of defense. incurred by Developer in defending 
agai~ t any claims or in enforcing this indemnity and defense obligation) aris­
ing ~ t of any defective condition. This guarantee shall specifically inure to 
the ~.nefit of and be enforcable by any purchasers of any dwellings constructed 
or t~ be constructed within the Project and with respect to which the Work 
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applies. ·This guarantee shall commence upon completion of the Work and last 
for a period of one year or such longer period as may be provided for in the 
CQntract:Documents.· In the event demand is made upon Contractor to perform 
under this guarantee, Contractor at his sole cost and expense shall expedit­
iously repair or replace any defective work, whether existing because of faulty 
workmanship, defective equipment or materials or from any other cause or repair 
or replace any damage to the work of others causea by such defective work. In 
the event Contractor ·shall fail to perform under this guarantee, the·party en­
titled to performance shall have the right to hire other persons to correct 
the defective work and hold Contractor liable ·for the cost thereof including 
reasonable attorneys fees .incurred in the enforcement of" this provision. 

Upon completion of the Work, and if requested by Developer, Contractor 
shall execute and deliver to Developer: (i) a separate guarantee of the Work 
containing in ~ubstance the provisions of this Section 221 and (ii) any guaran­
tees specified in the plans, drawings and specifications. All such guarantees 
shall be separate written documents in .a form satisfactory to Developer. 

23. TERMINATION OF AGREEMENT BY DEVELOPER. In the event that conditions 
arise which in the opinion of Developer make it inadvisable for Contractor to 
continue the work, Developer may terminate this Agreement by fifteen (15) days 
written notice to Contractor. 

Upon receipt of such notice, unless directed otherwise, Contractor shall. 
immediately discontinue prosecution of the Work and the placing of orders for 
materials, equipment, machinery and supplies in connection therewith and.shall, 
if request~d, make every reasonable effort to procure cancellation of all . 
existing orders or contracts upon terms satisfactory to Developer~ Thereafter 
Contractor shall do only such work as may be necessary to preserve and protect 
that portion of the Work which has been inqorporated into the Project and to 
protect materials, supplies and equipment at or about the Site or in transit 
thereto. On the date set for termination, the obligations of the parties to 
continue performance under tbis Agreement shall cease and Contractor shall be 
entitled to receive: (i) compensation for the portion of the Work already per­
formed with the Contract Price being prorated a9cordingly1 (ii) payment for 
materials for .which it has made firm contracts, provided the materials are 
delivered to Developer or the right thereto is assigned to Developer, and (iii) 
payment for any other bona fide obligations assumed by Contractor prior to 
receipt of notice of termination, which obligations cannot with all r~ason­
able effort be cancelled, provided any benefits accruing from such obligations 
are assigned to Developer. Payment to Contractor shall be made in accordance 
with Section 3 hereof, wit~ final payment being made only after expiration of 
the period allowed by. law for the filing of any claims to enforce mechanics 
lie~-arising out of the Work. ; 

Notwithstanding any other provision to the·contrary, termination of this 
Agre~ent shall not.prejudice any claim of either party arising prior to 
~erm7nation, or rel7eve either party from any liability arising prior to term-
1nat1on, nor shall 1t affect Contractor'sguarantee of the portion of the Work 
performed or ~eliev~ Contractor of its dut¥ to correct any defective work per­
for.med or to 1ndemn1fy, defend and hold Bu1lder harmless in those instances 
required ~Y th~ Agreement. 

24. ASSIGNMENT. No assignment of this Agreement or any portion thereof 
of any money due· or which may become due hereunder shall be made without the 
prior written consent of Developer. In addition to constituting a default unde: 
this. Agreement, any assignment or attempted assignment made in violation of thi: 

.Section 24 shall.be null and void and the assignee shall acquire no rights 
thereunder. · 

~f 25. DEFAULT. In addition to any other remedies available under law: (i) 
- Contractor should fail or refuse, except in cases where extension of time 
is pro~ided, to supply enough properly skilled workmen or proper materials for 
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the W j kJ. or (ii) if Contractor should fail to make prompt payment to sub­
cent~ .ctors or for material or labor; or (iii) if Contractor should fail to· 
keep;!· d comply with any of the terms and provisions of this Agreement or the 
Cent~ t Documents to be kept and complied with by Contractor; or (iv) if ·con­
trac~ ~hould be adjudged a bankr~pt, file or suffer to be filed a petition 
for t lief under the Bankruptcy Act, or make a general assignment for the bene­
fit o creditors; or (v) if a receiver should be appointed on account of Con­
trac~~ 's insolvency; then, in any such event, Developer may, without pre­
judi~· to any other right or remedy and after giving Contractor and its surety, 
if ~· 11 three (3) days written notice, terminate its obligation to Contractor 
unde* is Agreement and take possession.of the Site and all materials, tools 
and 4·· liances thereon and complete the Work by whatever method Developer may 
deem edient. In such case Contractor shall not be entitled to receive 
any ther payment until the Work is completed. If the unpaid balance of 
the .I u~t which would be payable upon completion shall exceed the expense 

leting the Work, including compensati~n for architectural, managerial 
"nistrative services and a reasonable attorneys fee if legal counsel 
oyed, Contractor shall be reimbursed from such· excess for any costs of 

~nd materials theretofore incurred and Contractor shall be reimbursed 
~ch excess for any costs of labor and materials theretofore incurred 

and q tractor shall not be entitled to receive any other payments under this 
Agre . t. If such expense shall exceed such unpaid balance Contractor shall 
pay . · difference to Developer. 

3· ,1. DISCLOSURE OF FINANCIAL IN:&'ORMATION. Permission is hereby granted 
by C~ ~ractor to any financial institution, materialmen, supplier or other 
indi~ ~ual to disclose to any representative of Developer Contractor's fin­
anci4 I status, credit rating or other information ·relating to the manner of 
Cont , f.tor meeting his obligations. Upon request of -Developer, Contractor 
shal xecute any releases or authorizations required for this purpose. 

~· • OTHER AGREEMENTS. Should there now or hereafter exist one or more 
othelt · greements between the parties·, or with any affiliated corporation or 
campa of either, concerning this or any other construction project, then a 
brea~ by Contractor under the terms of any such agreement, at the option of 
Deve+· er, shall be considered a breach of this Aqreement and all such agree­
ment$. In such event Developer- or its affiliates may declare a default under 
any ~ all agreements so breached in accordance with their ter.ms and may with­
hold:·· ney due or to become. due under any such agreement and apply the same 
towcur· payment of any damages suffered. 

• CLEAN UP. contractor shall at all times keep the Site free from the 
ace~ lation of waste materials or rubbish caused by its operations. Upon . 
comp~ ion of the Work, and each portion thereof, Contractor, shall remove all 
rubb~~ and waste material produced by its operations hereunder from the Site 
as w$ 1 as all of its tools, equipment, machinery and surplus materials no 
long needed, and leave the Work or such portion in a ~room clean" or equiv-· 
alen*.condition, unless otherwise specified. If Contractor fails to clean 
~p, ~ eloper may do. so after written notice to Contractor ~nd the. cost thereof 
shall ,be charged to Contractor. 

. ~-~· CALL BACK RESPONSIBILITY. In connection with the performance of the 
Work 

1
'y the Contractor, the same does hereby agree that: · 

: a) It will within forty-eight (48) hours from·oral or written notice 
(Sat days and Sundays excluded) correct any and all deficiencies in the Work. 

• ... •• 1 :':t•o) 'The deteiroination as to what constitutes a deficiency will be with-
in·~ sole discretion of the Developer, w~ich j~dqment shall be reasonably 
exeJ:\4=i sed. 

I , 
I I 

! 
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(c) Failure of 'the Contractor to make timely performance hereunder shall 
constitute sufficient cause for the Developer to cau·se the correction of such 
deficiencies to be performed by others. Further the cost of s~ch work shall 
be charged to the Contractor and such cos~, plus a sum equal to fifteen per­
cent (15%)· thereof (which additional sum will represent an ~llowance for the 
administration by the Developer of such work) shall be charged against the 
account of the Contractor. In the event that the amount owing the Contractor 
under this Agreement at the time such work is performed by others is less than 
the sum charged against its account, the Contractor shall remit the difference 
to the Developer within five (.5) days following request therefor. 

(d) With respect to the payment or retention, anything herein to the 
contrary notwithstanding, no retention shall be paid to the Contr~ctor so 
long as there are deficiencies in the Work ~hich have not been corrected in 
accordance with the terms hereof. 

30. AUTHO~ZED PERSONS. THE PRESIDENT, OR ANY EXECUTIVE VICE PRESIDENT, 
OR ANY VICE PRESIDENT OF DEVELOPER SHALL BE THE ONLY PERSONS WITH AUTHORITY 
UNDER THIS AGREEMENT TO: (i) EXECUTE CHANGE ORDERSJ (ii) ALLOW CONTRACTOR 
ADDITIONAL TIME FOR PERFORMANCE OF THE WORKJ (iii) MODIFY, SUPPLEMENT OR 
TERMcrNATE THIS AGREEMENTJ AND(iv) DO ANY OTHER ACT WHICH WAIVES ANY RIGHT OR 
PRIVILEGE OF DEVELOPER UNDER THIS AGREEMENT OR THE CONTRACT DOCUMENTS. ANY 
OF THE FOREGOING ACTS NOT PROPERLY AUTHORIZED SHALL NOT BE BINDING UPON DEVE­
LOPER. 

31. ·ENTIRE AGREEMENT. This Agreement, together with the· Contract Docu­
ments wh~ch are incorporated herein by reference, constitute the entire agree­
ment between the parties. Subject to the provisions of Section 4. relating to 
change orders, this Agreement cannot be amended or supplemented except by 
written instrument duly executed by both parties hereto. 

32. SUCCESSORS AND ASSIGNS. Subject to the provisions of Section 24 
relating ~o assignment, this Agreement shall be binding upon and inure to 
the ·benefit of the parties and their heirs, successors and assigns~ 

33. WAIVER. No consent or waiver, express or implied, by either party to 
this Agreement relating to any breach or default by the other in the per.for.m­
ance of any obligation hereunder shall be deemed~r construed to be a consent 
to or waiver of any other breach or default by such party. Failure 9n the 
par~ of either party.to complain of any act or failure to act of the other 
party or to declare the other party in default irrespective of how lcnq such 
failure continues, shall not constitute a waiver of the .rights of such party. . . 

34. NOTICE. Any notice provided for herein shall be in writing and 
deemed delivered when· mailed prepaid, certified or registered mail, return 
receipt requested, to ·the address first shown herein for the respective party 
to whom notice is to be given or to such other address as may be designated by 
either party by written notice given pursuant hereto. 

35. TIME. Time is of the essence of this Agreement and each provision 
herein contained. 

36. WORDS AND HEADINGS. Words used herein shall include the plural as 
well as the singular. Words used in the masculine gender include the femin­
ine and neuter. The section headings used herein are for convenience only 
and shall have no effect upon the construction or interpretation of any p~t of 
this document. 
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WITNESS WHEREOF, the parties hereto have executed this Agreement the 
year first above written. 

CONTRACTOR 

BY 

1038 . 



• I • , 
~~'!'TACHY~NT I TO aohnmark Construction, Inc. CONSTRUCTIQg AGREEMENT 

Rider attached to and forming part of an Agreement dated March 12, 1980, 

by and between ADC FAIRWAYS CORP., and JOHNMARK CONSTRUCTION, INC., 

10935 Indian Head Highway, Oxon Hill, Maryland 20022. 

Cont~actor shall furnish all labor, material and equipment necessary to 
complete the Interior Rehabilitation Work in accordance with the Drawing 
and/or Specifications for the project known as Ivymount loca~ed in 
Annandale, Virginia. 

All work performed under this Agreement shall conform with accepted good 
common practice, safety, state and local ordinances, FHA and VA regulations. 

SPECIAL JOB CONDITIONS 

1. The Scope of Work for the Ivymount project shall be attached to and 
made a part of this agreement and known as Attachment II. 

2. The General Conditions for the project shall be attached to and made a 
part of this agreement and known as Attachment III. 

3. The Contractor shall furnish the cost of specific items listed: 
(Prices do not include local tax or delivery cost) 

a. Kenmore 14.0 cu. ft. Refrigerator 160451 
b. Kenmore Gas Range, C/C, Electric ignition, 

w/ Black Glass door 161881 
c. Kenmor~ Dishwasher 17018 
d. Kitchen light·fixture, Sterling 14240 
e. Dining Room Light Fixture, Thomas #SL8030 
f. Hall Light Fixture, Thomas I_M1560 

$312.00 

285.00 
180.00 
.49.68 
32.00 
18.00 

·~4. Within 10 working days ADC Fairways Corp. reserves the right to increase 
or decreast the Scope of Work and the unit cost based on the cost 
of the items noted in paragraph 3 above. 

;. '¥Re cgR£iac£or sua!! ha~eball salva<ts1ri<Fots £ordinterior tin~tbitems onlt;1 
• ex£e?~or t8 ~sf~~ wa~~s of fifii~~~~~.e7, ~~aliKq ~~ig~u~Ipes~ ~gfpl~ax~ 

UNITS AFFECTED . . . 
/ 

Buildings Numbered: 4360, 4345, 4355 and 7753 (171 units) 

EFFECTIVE DATES 

The first 7 units shall be completed no later than April 18, 1980. Commencing 
April 18, 1980 through September 26,- 1980 the contractor agrees to deliver 
a minimum of 7 completed and accepted u~its per week. 

PAYMENT SCHEDULE 

For the faithful performance and completion of the aforementioned work, 
the·developer agrees to pay the contractor as follows: 

Completed & accepteq Unit 
Total 

$2,562.50 

The above price includes all applicable State and Local Taxes. 
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Paym$ t for additional work performed, that is outside the Scope of this 
Agre ent will be made only'with direction and approval of the Developer's 
Proj~ t Manaqer. 

i 

g to be once per week upon completi9n of the aforementioned work. 
voices must contain unit identification and be approved by the 
t Manager. All approved billings must be in the main office by Fri~ay 
or disbursement the following Friday. 

ED AND AGREED: 

ADC FZAYS CORP. 

By . 'Jh;l )t/J 
.·' v 

Titl~~4-~~~~~~~~-- Title r/. t f!Mu}. 

I 

I I 

I 

I ' 

Date ..3jt~o 
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ATTACHMENT II 
Scope.of WOrk 

(_ I 

\ 
.. 

.. . 
IVYMOUNT 

~!,o~~· . . 

~-l_ .. ~i~chenJb~i~ts - All cabinets (wall and base) will be replaced 
~~j:h-Belar Cabinets without hardware. Cabinets will be securely 
~~~6 0affixed to walls. Presently installed heat.shields will be. 

1' ~~ removed, cleaned and reinstalled on new cab1nets where poss1ble. 

V2. 

vs. 

,_.,.,,. 

·va. 

Counter Tops - Counter tops will be of Formica White Mist design. 
They shall be of post-for.m type including backsplash. · 

. io~o ~- · 
·Furnish and install one ..Dela:r Island Base Cabinet .:. 24" x 35" 
- with roll side for.mica top with no backsplash. 
. . 

Sink and Faucet - Stainless steel sinks (22" x 25") with Delta 
100 Faucets and necessary dishwasher vents will be installed 
with new disposal. All sink traps will be replaced with new 
-sink traps where necessary. 

~efriqerators, Ranges and Dishwashers*- Remove existing refrig­
erators, gas ranges and dishwasher and replace with new Kenmore 
appliances as follows bJ !/,.~~ 1f. 

(a) Kenmore 169451 - Refrigerator 
(b) .Kenmore 161881 - Gas Range - Clock and Timer 
(c) .Kenmore 17018 - Dishwasher - Fan Dry 

Kitchen Floor Coverina-Furnish and install "'a~~ftit:e· sas£lee£i1Hif. 
F~ftish aftd inst:all new GAF- Soft Tread·- 127645- Ashley. M~ J m 
1\c ec.M!....k ric.~" SJ./1>11 811 FL~~osJ,•PIITcJ,#J 11-MG-hf,.~t; Ztnl6y ~ .. 71e Pf~e&Z> c ... u~4(1.· ;;-- & ·~ tJ IYt 

A 12" x 9' header will be built across top of opening from aininq~ V · 
area to kitchen. 

Bathroom Caulking - Remove old caulk at-joint between tub and tile 
wall. Remove any existing caulk at base of tub and tile floor. 
Recaulk tub at 9oth tile lines (floor and wall tile) with neat 
bead of white, non-setting compound. 

~.a. Furnish and install G. F. I. receptacle in all baths •. 

~9. ·Furnish and instal~ one new Lawson Vanity Fair Surface Mount 
cabinet iLB-30 in bathroom. Furnish and install in second bath 
(powder room) one new Lawson Vanity Fair Surface Mount Cabinet 
ILB-18. 

~0. Shower Heads - Replace shower head only where necessary. 

~1. Replace all soap dishes and toothbrush/glass holders with new 
chrome soap dishes and toothbrush/glass holders. 
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Paint Removal (baths) - Paint will be removed from all accessories, 
tile, plumbing fixtures and floors of baths. 

Interior Doors - Adjust and refit. Cut bottoms of doors as 
necessary to 1~" to clear carpeting. This applies to all interior 
·doors. 

Painting - Interior - Patch all cracks, nail holes, and other minor 
imprefections, sand off and make ready for painting. Shellac or 
size any spackled or patched areas to insure against discoloration 

· in the finish paint. Wire brush and clean out registers before 
painting. All rooms, except kitchens· and baths sball be painted 
with McCor.mick Vinyl Flat, (12 series), Shell White 113. ~itchens 
and baths will be painted with same color semi-gloss paint. Drop 
cloths will be used to protect bathroom floors from overspray 
fall-out or paint spills. All interior tr~ shall be painted with 
the same color paint as the walls, except it will be semi-gloss enamel. 

0 • • 

~'s. Light Switch Cover Plates- replace switch cover plates in all 
~-: .. ~aths with brushed chrome plat~s • 

v . :_Dining Room Chandelier - Furnish and install Thomas iSL 8030. 

~all Light- Furnish and install"Thomas iM 1560. 

~itchen Light - Furnish and install Sterling Fixture iFP 4240. 

Hardware - All door hardware will be replaced with Kwikset 
·(Tylo series - brass) (entrance, baths, closets, bedrooms, and 
mechanical rooms) except sliding patio doors which will be replaced 
with an identical or equal to present hardware. All locks will have 
two keys. Existing deadbolt will be recylindered. All locks will 
be keyed differently. 

Smoke detectors - Install smoke detectors - one per unit. Detectors 
shall be listed and approved by Underwriters Laboratories and shall 
be battery oper~ted. Detectors shall contain beeping mechanism 
to indicate weak battery. Furnish ba~ery for each detector. 

Removal of Shoe Mold. - Show mold will be removed prior to painting 
and in preparation of carpet installation. 

Existing Kitchen Dividers - Louvered dividers and doors will be 
removed from between kitchen and dining area. 

Final Clean-Up.- When the contractor has completed. all of the fore­
going work, each unit shall be left thoroughly cleaned. All fixtures 
in baths, appliances, and counters in kitchens and all shelves and 
other surfaces shall be cleaned and dusted. Ceramic tile walls and 
floors shall be cleaned. Floors in kitchens shall be mop cleaned. 
Wood floors shall be broom cleaned. Exterior of entry doors shall 
be cleane~.· All windows and screens shall be free of dirt and paint 
inside and out. After carpet has been installed, it shall be vacuumed 
Final cleaninq of kitchen, baths, and coutner tops shall be done after 
the owner qives notification of customer walk thru. 
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Ivymount 
Page ~ 

24. Pre-Punch -

l ..... 

~est all electrical circui~s 

\ . 

~ew washers and seats in tub and vanity faucets 

~ew toilet seats 

VRemovat of all blinds 

V Trash out 

~5. Furnish and install one new outlet behind refriqerator from 
existing kitchen circuit. 

~6. Furnish and install one door knocker ' 

~7. Reseal patio doors and make one stationery. 
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21. 

ATTACHMENT. III. 

ERAL CONDITIONS 
I . 

. . . . 

The items as set forth in the Construction Agreement are to be the 
General Conditions. 

Other items not specified, or that require reinforcing, are herein 
set forth and shall be considered a part of the General Conditions: 

a. The Contractor shall provide to the Developer the name, address 
and phone number (business and emergency) of agents capable of 
acting on behalf of the Contractor. The list must be maintained 
currently and shall also include supplier and sub-contractor 
agent infor.mation. 

b. All work performed by the Contractor shall be unconditionally 
guaranteed for a period of 120 davs from the date followinq 
acceptance of each unit. The Contractor shall make good at his 
own cost and expense defects which may appear during the said 
one. (1) year period, together with any and all damages to other 
work caused by the said defects or other repairs. 

c. Safety Provisions: 

i. The Contractor shall maintain an accurate record of, and 
will report to the Developer, in the manner and on the forms 
prescribed by law, all accidents resulting in death, trau­
matic injury, occupational disease, and/or damage to 
property, materials, supplies and equipment incidental to 
work performed under this Agreement. 

ii. The Developer will notify the Contractor of any non-compliance 
with provisions of all applicable safety codes or laws and 
the action to be taken. The Contractor shall, after receipt 
of such notice, immediately correct any and all non-compliance. 
~f the Contractor fails or refuses· to comply pr~ptly, th~ 
Developer may issue an order stopping all or part of the work 
until satisfactory corrective measures have been taken, no 
part of the time lost due to any such stop order shall be 
made the subject of a claim for extension of time or for 
excess costs or damages by the-Contractor. 

iii. During the performance of work under this Agreement, the 
Contractor shall comply with all procedures prescribed by 
the.Developer for the control and safety of persons visiting 
the job site and will comply with such requirements of the 
County, State and Federal Government as set forth by 
the Department of Labor, Bureau of Labor Standards, Safety 
and Health regulations of construction, including the 
Occupational Safety and Health Act of 1970 (OSHA). 

iv. No alcoholic beverages of any kind are to be consumed by 
the Contractor's employees while on the job site. The 
Contractor agrees to 1mpose and strictly enforce a regula­
tion to this effect and to inform employees that such a 
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regulation will be strictly' enforced. Any employee found 
to have violated this regulation is to be immediately 
replaced. Any breach of this provision will be grounds 
for the immediate termination of this Agreement by the 
Developer. · · 

d. It shall be the Contractor's responsibility to review all plans 
and specifications to learn the general policies of the Developer, 
the scheduled pace of work and the general methods of operation. 
The Contractor shall plan his material and equipment deliveries 
and the volume of his manpower in order to coordinate all·of 

e. 

f. 

his work with the Developer's schedule, policies and methods 
of operation. 

The Developer reserves the right to reduce the scope·of this 
Agreement without notice or for any reason, except with respect 
to the units on which the Contra~tor has already commenced work. 

The Contractor shall be responsible for the unloading and 
distribution of materials used in his scope of work and herein 

,referred to for the complete construction of the units identi­
fied herein •. As the material is unloaded, the Developer and 
Contractor or their representatives will count and ascertain 
the quantity of materia~ unloaded and stored. The Contractor 
will indemnify the Developer against misuse of the materials 
while stored. ·~n order to minimize the risk of major loss of 
stored materials during nor.mal non-working hours, the Developer 
will employ a security service to guard the storage area. 

g. Payment procedure shall be based on a monthly·'billinq. Said 
billing shall consist of a Billing Summary with invoices 
attached. The Billing Summary will be·submitted per project, 
with only invoices pertaining to that project. The invoices 
will be prepared in Job order with the inclusive building and 
unit indicated. 

h. The Contractor shall provide to the Developer a satisfactory 
copy of a Certificate of Insurance. The Certificate of 
Insurance must be kept current at ali times. 

i. The Contractor will provide the Deve~oper.with a list of 
suppliers to be used on the job, and material beinq supplied. 
Contractor w~ll also notify the Developer of any changes in 
suppliers. 

j. The Contractor will be responsible for obtaining all permits and 
fees that may be required to complete the job. 
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i I 'TTACHMENT IV TO JOHN MARK· CONSTRUCTION CONSTRUCTION AGREEMENT 

11 

, is rider shall be attached to and forming part of the Original 
I 

greement dated March 12, 1980, by and between ADC FAIRWAYS CORP. 

[ d JOHN MARK CONSTRUCTION, 10935 Indian· Head Highway, Oxon Hill, 
. aryland 20022. 

ithout any other changing or altering the original agreement, the 
tent of this Attachment IV .. shall be to revise the original agreement 

s follows: . • -

The appliance color. will be Almond. 
' ,. 

The gas range will be Kenmore 161581 (conti.J:Nous cfean oven, ' 3'-(,t?d 
Electric Clock and Visi-Bake Oven Window Door). 

The kitchen counter top will be Natural Almond, Wilsonart Brand 
D30-6 ·or equal. 

The kitchen floor covering will be Armstrong Sundial 
~umber 66580. 

The dishwasher and refrigerator will remai~ as originally 
designated except the color will be Almond~ 
Dishwasher 17018 

I ! 

·Refrigerator #60451 
I 

j 
.··} 

ADC FA~~WAYS Jo,~ . . 
By .. -.K .. ~/; i//£ ,._,_);,__ __ 

v -Title ______________________ _ 



.J ., . . .. ( 
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ATTACHMENT V TO JOHN MARK CONSTRUC~ION CONSTRUCTION AGREEMENT 

This rider shall be attached to and forming part of the Original 

Agreement dated March 12, 1980~.by and between ADC FAIRWAYS CORP. 

and JOHN MARK CONSTRUCTION, 10935 Indian Head Highway, Oxon Hill, 

Maryland 20022. 

Without any other changing or altering the original agreement,· and 
Attachments thereto, the intent of this Attachment V shall be to revise 
the original agreement as follows: · 

Kitchen Cabinets (lBr) 
Kitchen Cabinets (2 & 3 Br.) 
Range No. 61581 
Kitchen Flooring(Ar.mstrong 

Sundial No. 66580) 
Enamel Paint 
Omit Patio Door Hardware 
Omit Masonite 

019 Price Per Unit - $2,562.50 

Old 
Price 
337.70 
370.42 
285.00 
3.85/yd.@7 
yds 26.95 

-o-
50.00 
82.00 

New 
Price 
297.00 
378.73 
234.00 
5.75/yd.@7 
yds 40.25 
'.7.5. 00 

-o-
-o-

Contract Price Per Unit Per Attachments = $2.435.41 

ACCEPTED AND AGREED 

JOHN MARK CONSTRUCTION 

Difference 
-40.70 
+ 8.31 
-51.00 

+13.30 
+75.00 
-5o.oo 
-82.00 

BY~4~1p-~ 
Title ~ ____ P~r~e~s1~·d~e;n~t~----~-------
Date /t!( ~:(1tlf1f Date April 15, 1980 

1047 



·. 
II ( .l 

\ ~ .~;.&..,. r./?-( __ . '. 

MODIFICATION AGREEMENT fY> 
T.BIS AGREEMENT is made this ~y of June, 1980, by 

and between JdmlMARK CONSTRUCTION, INC. (the 11 Contractor"), 

and ADC FAIRWAYS CORP., d/b/a Sparta Brook Homes of Virginia 

(the "Developer"). 

RECITALS 

A. On March 10, 1980, the Developer accepted a Construction 

Agreement {the 11 Ivymount contract~•) from the Contractor 

dated March 12, 1980, for certain work at Ivymount.Court 

Condominium, Annandale, Fairfax County, Virginia ( •• Ivymount"). 

On September 20, 1~79, the Developer accepted a Construction 

Agreement (the "Heritage Woocls North Contract11 ) from the 

Contractor dated September 19, 1980, for certain work at 

Heritage Woods North Condominium, Annandale, Fairfax County, 
• • 

Virginia ( 11Heritage Woods North11 ). 

B. Th~ parties wis~ tp resolve certain disputes between 

them and to modify.both the Ivymount and Heritage Woods 

North Contracts, as heretofore modified, as more fully set 

forth below. 

NOW THEREFORE, in consideration·of the mutual promises 

herein contained and other good and-valuable consideration 

the· receipt and sufficiency of which hereby are acknowledged, 

the parties aqree as follows: 

1. Completion of Prior Work. Commencing promptly 

after execution of the Agreement, the Contractor shall · 

~iligently pursue at its expense final completion of those 

Rttzi:~a9e-Wae4s-~&.r~~.:t&-.se;t.~-on-..sobeduJra.-A-J:-~1;Q. 

-aaa those Ivymount units set forth on Schedule A~hereto. 
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· a•aa such schedule sets forth the nature and extent of the 

work to he performed by the ~ntractor with respect to the 
thereon 

units listed eB:~ Notwithstanding Schedule A-1, Developer 
will repaint,· at its e~pense. 

2. Material Selections. The items listed on Schedule 

B hereto are approved by the Developer for use at Ivymount, 
with appropriate cost changes as indicated. 

l 

3.· Kitchen Cabinets. The Developer shall make available 

for purchase by the Contractor, at the Developer's cost, 

approximately·~ kitchen cabinets for use in connection 
• 0 

with the Contractor's ongoing work at Ivymount. 

·. 4. Heritage Woods Back Char9es. The Contractor shall 
all units in 

bear the expense of completing~x~fx~niiiX!K 

Heritage Woods Nortp, 
. 

-~~. The Developer has. heretofore contracted with 

other parties to have such work performed. Upon c_ompletion 

of such work, the Contractor shall be indehteded to Developer· 
. · · . . based on invoice 

the amount b1lled to the Developer for such work/ not to or otne 
· · · re4sona 

0
le 

d $7 100 Q~~in ..:.the .aqareqa~e . 11 h . f. ..:a b evl.aence t .excee , • 0 ,. . Tne 'lm:teDredlless w1 e sat1s 1ew y payment, 
. . 

setoff by the Developer against payments otherwise due th~ 

Contractor, in increments of $3,000.00, commencing no sooner 
0 • 

• 
than August 12., 1980.· 

s. Reconciliation of Prior Billings and Advances; 

Application. The Contractor has heretofore hilled the 

·~eveloper $87,463.11 for 40 units (including extras) and 

Purchaser Orders in Heritage Woods North and $54,577.1.6 for· 

19 units (including extras) and Purchase Orders in Ivymount. 

The Developer has heretofore advanced to the Contractor the 

sum of $80,150.95. It is the Developer's position, which 

the Contractor disputes, that such advance constituted an 

advance and not payment of bills because of incomplete work 



I" 

· •. 

.... ·· 

... 

by the Contractor. Upon completion of the work described .in 
except_ painting. 

Schedules A-1~~, the Developer agrees that such advance 

shal~ be deemed a payment on account, to be allocated among 

the two projects as the Developer, in its sole discretion, 

determines. 

6. Payment for Existin~Work; Lien Releases; Advance. 

A •. Within twenty-four (24) hours after execution· 

of this Agreement by the Developer, the Developer will cause 
$61,889.32 

to be deposited with Real Title Company the sum of ~, 

to be disbursed by Real Title Company in accordance with 

Sections 6.C. of this Agreement. 
t 

B. Attadned hereto as Schedule c is a list of the 

Contractor's major. suppliers and·subcontractors and the 

amo~nts owed by the contractor to each as of May 10, 1980, 

on account of the work. ·AS a material inducement to the 

Developer tQ enter into this Agreement, the Contractor 

warrants to the Developer the accuracy of Schedule c, and 

further warr~ts that there are no other suppliers or sub­

contractors who as of May 10, 1980, are owed in excess of 

~1,000.00 on account of the work. 

c. Real Title shall disburs~irectly ~ each 

supplier and sUbcontractor listed on Schedule c tbe respec~ve 

amounts sh~wn thereon promptly upon receipt by Real Title of 
· . tbrough May 10, 1 80 
duly executed~ lien releases and wa1vers/(1n a form. . . 

reasonably acceptable to Real Title) from each such s~pplier 
• 

or subcontractor. The balance of the amount set forth in 

paragraph 6.A. over the aggregate amount set forth in Schedule 

C shall be disbursed by Real Title to the Contractor promptly 

after payment to the suppliers and subcontractors. 
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c. . .. 

..... 

7. ~elivery Schedule; Future Units; Payment. 

A. In consideration of the Developer hereby._ 

waiving any claims it may have for-failure of the Con~actor 

to tim~ly deliver units pursuant to either Contract prior to 

the date hereof (the validity of which claims Contractor 
... · commencing on ~x~ July_~, 1980 :. 

.denies), sB~qx~l(~lNSaJQsc~~-
. . . 

zaZZfialixBp-; ~d continuing on each Friday 

~ereafter, the Contractor shall deliver to the Developer at 
I 

least seven '(7) completed units in Ivymount per week until 

all Ivymount units have been delivered. Failure to comply 

with this provision is a material breach of· this Agreement by 
the Contractor, except in thf event of (1) natural.disaster at 

the project, or (2). shortage of materials due to no fault of 

the Cont~actor provided that the Contractor offers affidavits· · 

from suppliers setting forth the cause of such shortage. 

Actual units to be delivered shall be in the sequence set 

e ~::batxXJCKx~~XKkBXHIIIltkXS&:txillllt*11XAX-IIld:U 
x~KKBX~XI · · 

.. 
t 

forth in the Assignment Group Schedules attached to the 

Contract, appropriately modified to reflect the increased 

deli~ery schedule provided for in the precedin~ sentence. 

Time is of the essence of this provision. 

B~ ~ Units are to be presented for inspection by 

12:00 Noon each Thursday. In accordance with the provisions 

of Section 7.c. of this Agreement, the Developer will pay . 
into Real Title Company monies based upon units presented 

f 
I I bv naan on i! · · or 1nspect1on~Gcn ~nursaay, ~tiSI~~!X!!! said units are 

** . . *** 
lt31an inspectGd and ~~}CC¥Bxm~mni,X1!JiiffXIW 

by/friday.If units are not inspected by Friday/the ea 
accepted(. ~. the Developer reserves the right, ~¥ 

. . . ~_fte 
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x·· ··~. 

~ .. 
• t. • • ~ 

.. · --- ·-
.· .. 

. ,. 

until the close~~~~\ TUesday following presentation of fj 
units for inspection,. to inspect the units so presented and (_~ 
(~~~ ~,.,.;.,.j ,..;1/ k ~ IP ~~ for ~~'._,c./1 re.jw.foll ~r,l()sc.. af-~P.u,-._,ss ~ 

accept or reject the~in accordance with the provisions of 
• 

the Ivymount Contract and of this Agreement. This paragraph 

in no way impairs the Contractor's obligation to correct 

defects in units rejected by the Developer. 

c. On or before the Friday next succeeding the 

delivery date of eac~. group of Ivymount units, the Develop~r 

~hall cause to be paid into Real Title ~e amount bille4 by 

the Contractor, pursuant to the Contract, for such units. · 

Real Title shall disburse such sums directly to the Contractor 

upon receipt of lien releases and waivers satisfactory to . 

Real Title from the Contractor and all suppliers and sub­

contractors who may be owed money in connection with the 

units for which payment is made • 

D. Promptly after execution of this Agre~ment, 

the Contractor shall commence and diligently pursue completion 

of the two fire-damaged units in Heritage Woods North. The total 

price for all work necessary~o complete such units/shall 
. 1 (i.e.total wo k 

not exceed $l6 200 00· cqsts for work done prior to ana suDsequent to 
, • • this Agreement) · 

ayment mechanism shall be in accordance with paragraphs B and C abov • 
. 8. Unit Approvals. A unit will not be deemed completed 

for acceptance unless approved by the Developer's President 

or a person specifically designated in writinq by the Developer•s 

President and made known to the Contractor•s President. The . 
**the close

1

of business . ' \.. 
***the close of business 

\. 
• t: 

person so designate~ shall nave full authority to approve 

units, revocable only by an instrument ·in writing delivered 

to ~ontrac~or•·!i President. · Approval of units will be given 

only upon full completion of work, and approval will not be 

arbj. trarily ... ~r capriciously withheld. 
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..,. .. ..,. 

9. This Agreement supercede& any inconsistent provision 

of the Heritage Woods North Contract and Ivymount Co~tract 
. . . 

and their respective Contract Documents and.all addenda and 

schedules thereto. Except to the extent modified hereby, 

the Contracts and Contract Doc~ents, and all addenda and 

schedules thereto remain in full force and effect. 

Contractor · 

JOHNMARK CONSTRUCTION, INC. 

By;~£,~~~ 
Richard E.~ccarty~ 
President 
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... SCHEDULE B 

1. Chrome cover plates in Kitchen: Additi·on of three (31 per Kitchen 
is approved. Cost inc~ease of $5.38 per unit, approved. 

. . 
2. Cove·molding in Kitchen~ A1mond color (15 feet per kitchen) 

is approved. ,Cost increase: none. Developer will buy 
Contractor's six boxes 'of white molding at $27.00 per box= 
$162.00 and will pay Contractor cost of changing 20 units 
from.white to almont at $20.00 per unit~ $400.00. 

3. Medicine Cabinet: . 28 inch and 36 inch. cabinets are approved. 
Cost· increase of $6. 00 per cabine·t is approved·. Developer 
will pay cost of cartage to retrirn 30 inch and 18 inch 
cabinets to manufacturer. 

4. Cabi~et Scribe Molding: To be used only where cabinet does 
not meet wall. 

s. Kitchen Stove Installation: Per original contract. No cost 
• increase. 

6. Fuse Box: Per original contract. Must comply with local 
ordinances. No cost increases. 

7. Extras List: List attached hereto is approved. 
. . . 

8. Kitchen Liqht: P71.36 (Progress)· 25" X 12". X 3~" Two 20W 
Butcher Block Modular Fluorescent ·Fixture is approve.d. 
Cost increase of $16.47 is approved • 

1~'77. 
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.SPARTA BROOK HOMES 

JOHNMARK CONSTR\CTION - AUI'HORIZED EXTRAS 

FINAL FORM - 3/21/80 

..... • ~· 

A. BA'JHS 

·• 

.. 

........ 

...... · 

.. 
··! 

: .'!..·· ·~ •• 
. .. . .. .. 
. . ·:' .. ~ • .. 

..... ..~ .. . 
-:~ . :· .... . 

-·.- .... 
0 • ••• 

. · ·.·: 

1. CERAMIC TILl: · 

a. Replace missing or cracked tile l/2 sq. ft. or less · 
D• .over l/2 sq. ft. - per sq. ft. 

2. EXHAUST FANS . . 
al Install new motor 
b. Install new cover 

3. AC:ESSORI ES 

a. Replace ceramic towel bar - per set 
h. Replace soap dish or toothbrush holder 
c. Replace bracket sides of towel bar 
d. Replace faucet in basin - ~omplete 
e. Replac~ wall hung basin 
f.. Replace tub fauc't set 
9• Replace shower head and gooseneck 
b. Replace paper holder with comparable unit 
.i. Repair pop-up in tuD 

~ .J• Replace pop-up in tub 
k. Repfir pop-up in basin 
1. ~eplace pop-up in basin 
m. Replace shower 'Z'Od . 
n. Replace ~w or c/w stop 
o. Install water supply line 
·p. Install new trap Qn basin 
q. Replace seats and washers - per set 
r. Repack stems - per set 
s~ ·aeplace stem in basin- each 
t. Replace stem in tub - each 

.u. Remove and patch towel bar 
v. Replace tub stopper 
w. Replace spindle toilet paper holder 
x. T~ilet caps (4) 

• 

(Toilet) 

. . 

' 25.00 
11.00 

19.25 
10.45 
a.ao 

~1.70 
66.00 
71.50 
35.75 
a.ao 

11.50 
16.50 
6.60 

11.00 
1~.00 
14.30 
11.00 
14.30 
10.45 
6.0~ 

20.35 
21.4~ 
~.50 
6.60 
2.20 
7.15 

.. 

. ... _ .. , 
.. 

. ... . . ...· . ·-~·.· . 

. ·.. .~ .... 
.. . 
. . . :·.·.·~;· i .. 
·. . ·.: ..... : .•. 

·--------------~----·-------~-
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. ·s~ARTA 'aROCK HOMES -.EXTRAS 
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-~ .. 

. ·• . . ·.· : . ·· .. . .. . . . . . ..... ···· ...... -~ 
• ... • • • ! •• ~; ••••• 

•• -! •• 
.. .. • . . . ...... 

. : 
., .. --,..,-------~~-~------~---- . .. . .... ,. 

A. B~.-tHs (Continued) 

4~ I WATER CLOSET 

., 

·1 a. Replace ballcock (t~iiet mech.) 
b. Replace flapper· . 

I c• Replace comrDOde top (1/2) and tank lid •. 
d. Replace commode bottom ( i/2) 
•• .Replace tank lid 
f. ~epla~e sup,pl y line to conmode 

B. K]~~HENS 

1, , REFRIGERATORS 
. · .. 

R'place w1 tb co1nparable un1 t. 

.. 
. , 2., GARBAGE DISPOSAl. · · . ·.: · 

:.· ,..r. _,:._. a. :Replace witl~ comp~rable unit 
.~· ;··r-: • · · .b., Replace tail. piece 
·. ~ .. · : · -· c. Rapl ace tra1• 

.• 

... 

··J.·. 
. :.J .. 
... ;J.: 

d. Replace stoJ•pel' 
e. Replace ~»er strainer gasket - splash guard 
f •. Replace adj\astable wa~te bend 

I g. Replace top gasket 
. b. .1 nstall extEtnsion • 

3. .
1
:-IK-.Il..,.CHE.,.....N-...-E-XH..,A..,U,..ST.._.f!t!§ 

Install new motc1r and blade u&nd cover 

.4. AO:ESSORIES .. 

, 

.• 

• 

12.75 
13.20 
52.80 

104.50 
16.50 
11.00 

83.60 
11.00 
14.30 

6.33 
7.70 

. 22.00 
a.so 

11.00 

71.~ 



.· . ·. . .. 
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SPARTA BROOK liOMES - EXTRAS. 
... ~ 

B. KITCHENS (Continued) 

~. MI S:ELLANEOUS 
• 0 

a. Remove old kitchen tile - per sq. ft. 

... ( ~ ._:· 

b. Replace kitchen sub floor - per sg. ft. 
c; Replace parquet (sub) floor with f' plyWood per sq.ft. 
d~ RemOve contact paper - per sq. ft. (removal only) 
e •.. Repair floor under kitchen sink 
f •. Install was~nite • pe~ sq. ft. 

C· DOORS • 

1~ MAIN ENTRANCE DOOR 10 Il'lELLING 
. 

Replace door with comparable ·fire door (metal) 
• 

2.· FURNACE ROOM 
. . 

- Replace with comparable fire rated metal door - per door . . . . . 
. . 

·3. BALCONIES & PATIO. OOOR 

a. Remove old dead boit a~ patch hole 
b. Refit patio en~ry door 
c. Rescreen patio door 

4. INTERIOR OOORS 

a. Reglue delaminated door - per panel 
.,. __ .. - b. patch entry door 

c. Refit ent~ door 

-··· 

•:: .. : .. 
.. 

d. Replace ~6 door (entry door - bedroom - b1-pass) 
e. ·Replace 3/o door · 
f. Reglue and refit doo~ 

. -~ . ... 
.... 0 .... •• • • ••• 

I 

Page 3 

.66 
2.64 
2.64 

.22 
13.20 
1.32 

213.95 

13.20 
13.20 
zr.5o 

s.so 
3.30 

24.20 
29.48 
31.35 
22.00 

. . ....... . . .. , .. ,. ....... · .... -... 

. ~ . . . .. · .. 
.... 

.. .. ·; : <~. 
. . . :·· a ·- .. ·.~ ... -. 
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Repair door 
Replace back sink cabinet 
Rep~ace access panel 
Replace ent~re trim - perplece 

· Refit mechanical zoom vent 
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. . . .., . . ... ., 
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. Refit ~oor jamb - refit doors 
Replace wood ja~ - per piece 
Replace kitep~arl 
Replace Bi•Ft,ld 
1. · 2/_o · · · 

. 2. 2/6.. . 
3. 3/0 - Ha:Ll closet 

. ·4. 4/0 . 
,; . ~ •. 5/0 . . .. 

,. 

!~·· Track & Harclt~an only fora 
1. 2/0 . 
·2. · 'i/6 - beclroona - bi-pass 
3. ·. 3/0 - aa:Ll closet . 
4. 4/0 - Beciroom closet 

. ~. ~ 10 - Clc,set - bedZ"Oom· I· 1 'f.' 
6. 6/0 - Dell closet , 

I• .Replace pivo~~ only ·· 
: ~. ~e~il aub fJLo.ori~g · · · 
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U. DR'lrll .ll.L 
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1. 
2. 

. 3. 

,epalr (plug) hoJLes less than one sq." ft. 
teplace ·areas grttater 'than one sq. ft. - par sq. ft. 
,eplace · 4' x 8' :c l£2." sheet . . · · 

: 4. 
... : ~. 

6_ •. 
,7. 

· ... a. 
., . 

. ikin· coat - per nq. ft. · · 
~ain kill - per sq. ft. 

•
1 
~ape and apackle cracks - per linear ft. 
emove and patch clothes line · · .. 
tnd coa't of pain1~ throughout 

, 

• 

11.00 
12.50 
11.00 
16.50 
'5.50 
13.20 
13•20 
3.30 

42.00 
46.00 
50.00 
88~00 • 
94.00' 

11.00 
12.50 
12.50 

'19.80 
24.00 
24.00 

f).50 
·16~50 

1.75 
1.75 

32.50 
. .so 

o50 
1.7!> 
5.50 

25~.00 
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·~ E. WINOOWS • GLASS 

1. 16 X 60 

. f. 

2e 42 X 60 . 
3.· patio DOor reglaze 

S:REENS 

1. 16 x·'6o 
2• 42 X 60 
.3. patio Door 

REGISTERS 

.. 

1. Replace supply register 

.. 

2. Replace return air register 

··.· .. 3. Reframe zeturn air register 
.. .. 

( ~ :· 

~J ... ; 

.... 

• 

. : . : ·, :·~ ~ .. ---~ ·.· '::'·~· .. ~·~.- ... 
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.. ·page ~ · . ·; . 
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38.00 
3~.00 

158.00 

18.00 
X/.00 
39.00 

.. 10.45 
19.80 
22.00 

. ~---------------------------------------------------------------~-----------
.. G. ·wEATHER STRIPPING 

. : . 
' ... 

Replace spring bronze weather stripping toa 
.a.. wood jamb - complete 
b. one s~de only . . 

.. H. . ELS:TRICAL 

1. 
.. 2. 

. 3. 
. 4. ---·· ~. 

,_ . 
:.: 

Replace light s~tch 
Replace receptacle - outlet 
Replace plate 
Replace telephone plate 
Repl~ce closet light fixture 
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( ' SPARTA~.5~K HOMeS • EXTIAS 
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nl u:Sl-low· . 
Re ~J ace threshold 

Lidlllr FIXTURES' 

. 

.. . 

1. ~eplace kitchen ~1ght fixtures .tth comparable unit 
2. ·~eplace globe only (Kitchen) 
3. 1 ~oyer light - Phase I type. 
4. :~oyer light - . Phase. II type 

1~. MI~~ ~ T.ANEOUS 

1. .·~aint over dark colors - per sq. ft. 
2. f·~aint over enamel with flat -·per aq. 
3. :~andle for shut off 
4. Replace 1/4 shoe mold - quarter round 
~. ~place baseboard - per sq. ft. 
6. I loor guide 
7. ght bulbs 

:t- 8~ .~eglaze windows 
-.:I. It ...... :·.• • 

. . 
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SCOPE OF WORK IN QUESTION AT IVY MOUNT . -

1. KI~CHEN LIG~T: To re~ain a~ per contract. . 

2. CHROME COVER PLATES .IN KITCHEN: Amend contract to provide 
· · three per kitchen. 

3. CABINET SCRIBE MOLDING: A part of normal cabinet installation. 

4. COVE MOLDING IN KITCHEN: A1mond color is Developer1 s selection. 
· 15' per kitchen. 

5. KITCHEN STOVE INSTALLATION: Appliance electtical needs have 
. not changed from original contract. 

6. FUSE BOX: Contractor is responsible for· all work complying 
with code requirements. · 

7. MEDICINE-CABINET: To· conform with original contract. 

8. EXTRAS -LIST: To be approved in writing by Tom Dillon in lieu 
of verbal·approval. Contractor will receive copy 
·of.approved lists • 

. 1085 



EAL TITLk. COMB\NY. INC 
. ERBERT N. MORGAN, 

~:emlber 3' 1981 

22030 

Johnmark Construction, Inc. 

Mr. Mays: 

\ 1

3949 Uaivasily Drive 
Faidax. Y~t~illia 22im 
Tel. (703)691.oo50 

'(!/~ 
l!P;J 

t your request, en::1osed is a rundown of the disbursenents of the $61,889. 32: 

I 

Evans cabinet Cb~. 
Dw:on Paints 
Fries, Beall & ShaJ:p Co. 
Fairfax I1miber 

· Hardware Center 
Sam Ehgarn Hal:dware 
Trib1es 
BUI:gess Lighting 
B. T. Electrical 
Sita Tile 
Johnmark Ccnstruction, Inc. 

$14,708.00 
754.00 

1,474.00 
5,144.00 
9,329.95 

687.00 
3,712.51 
3,135.00 
3,000.00 

560.00 
19,384.86 

of the alxwe checks were datei June 20, 1980: -

lased also are copies of the waivers and release of liens for each of the 
ks. 

ery truly yours, 

· · ;<!/uJNYJL. k'L, J. @ 
·chard w. Kle:in, Jr. 
ice President 

1086 
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{awyers 11tle Insurance (9rporaU~n. Riclunond, VirginiA 

LAW OFFIC:'=~ 
~einer,. Vleiner & Weim:~. i· .~. 
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IVYMOUNT 

1. Kitchen Cabinets - All cabinets (wall 
with Delar Cabinets without hardware. Cabinets securely 
affixed to walls. Presently installed heat shields will be 
removed, cleaned and reinstalled on new cabinets where possible. 

2. Counter Tops - Counter tops will be of Formica White Mist design. 
They shall be of post-form type including backsplash. 

:3. Furnish and install one Delar Island Base Cabinet ... 24.'' x 35" 
with roll side formica top with no backsplash. . . 

.4. Sink and Faucet - Stainless steel sinks (22" x 25") with Delta 
100 Faucets and necessary dishwasher vents will be installed 
with new disposal. All sink traps will be replaced with new 
sink traps_where necessary. 

5. 

i6. 

Refrigerators, Ranges and Dishwashers*- Remove existinq refrig­
erators, gas ranges and dishwasher and replace with new Kenmore 
appliances·as follows: 

(a) Kenmore 169451 - Refrigerator 
(b) Kenmore 161881 - Gas Range - Clock and Timer 

. (c) Kenmore i7018 -Dishwasher -·Fan Dry 
.......,.;...._:.=- • 

l *~~-~I m&fs· naiii·-no~~~hWi~h~~ 
_ .--·-.Siiwashei~ ) . - . . . . . . .. 

t,To,,,J 
Floor Covering - Furnish and install masonite subfloorinq. 
Furnish and install new GAF - Soft Tread - 127645 - Ashley • • 

\. 

7. A 12" x 9' header will be built across top of opening.from dining 
area to kitchen. 

9. Bathroom Caulking - Remove old caulk at joint between tub and tile 
wall. Remove any existing caulk at base of tub and tile floor. 
Recaulk tub at both tile lines (floor and wall tile) with neat 
bead of white, non-setting compound • 

. S.a. Furnish a·nd iitstall G. F. I. receptacle in all baths. 

9. Furnish and install one new Lawson Vanity Fair Surface Mount 
cabinet iLB-30 in bathroom. Furnish and install in second bath 
(powder room) one new Lawson Vanity Fair Surface Mount Cabinet · 
iLB-18. 

10~ Shower Heads - Replace shower head only where necessary. 

ll. Replace all soap dishes and toothbrush/glass holders with new 
chrome soap dishes and toothbrush/glass holders • 

.. 1.0R7 
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12. Paint·Removal (baths)·- Paint will be removed from all accessories, 
tile, plumbing fixtures and floors of:baths. 

13. Interior Doors - Adjust and refit. Cut bottoms of doors as 
necessary to 1~" to clear carpeting. This applies to all interior 
doors. ~ 

14. ! Painting - Interior Patch all cracks, nail holes, and other minor 
imprefections, sand off and make ready for painting. ' Shellac or 
size any spackled or patched areas to insure against discoloration 
in the finish paint. Wire brush and clean out registers before 
painting. All rooms, except kitchens and baths shall be painted 
with McCormick Vinyl Flat, (12 series), Shell White 113. Kitchens 
and baths will be painted with same color semi-gloss paint. Drop 
cloths will be used to protect bathroom floors from overspray 
fall-out or paint spills. 

15 Light Switch Cover Plates - replace switch cover plates in all 

~"16 

17 

baths with brushed chrome plat~s. 

Dining Room Chandelier - Furnish and install Thomas iSL 8030. 30 

Hall Light·:- Furnish and install Thomas.-iM 1560. 

18 Kitchen Light - Furnish and install Sterling Fixture iFP 4240. 

19 Hardware - All door hardware will be replaced ·with Kwikset _ 
(Tylo series - brass) (entrance, baths, ~losets, bedrooms, and 
mechanical rooms) except sliding patio doors which will be replaced 
with an identical or equal to present hardware. All locks will have 
two keys. Existing deadbolt will be recylindered. All locks will 
be keyed differently. 

20 Smoke detectors - Install smoke detectors - one per unit. Detectors 
shall be listed and approved by Underwriters Laboratories and shall 
be battery operated. Detectors shall contain beeping mechanism 
to indicate weak batte~y. Furnish battery for each detector. 

21 Removal of Shoe Mold. - Show'mold will be removed prior to painting 
and in preparation of carpet installation. 

22 Existing Kitchen Dividers - Louvered dividers and doors will be 
removed from between kitchen and dining area. 

23 Final Clean-Up.- When the contractor has completed.all of the fore-
, going wo~k, each unit shall be left thoroughly cleaned. All fixtures 

in baths, appliances, and counters in kitchens and all shelves and 
other surfaces shall be cleaned and dusted. Ceramic tile walls and 
floors shall be cleaned. Floors in. kitchens shall be mop cleaned.·. 
Wood floors shall be broom cleaned. Exterior of entry doors shall 
be cleaned. All windows and screens shall be free of diru and paint 
inside and out. After carpet has been installed, it shall be vacuumed. 

J" Final cleaning of kitchen, baths, and coutner tops shall be done after 
the owner gives notification of customer walk thru. 

I 

'1088 
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Ivymount 
Page 3 

24. Pre-Punch -

Test all electrical circuits 

New washers and seats in tub and vanity faucets 

New toilet seats 

Removal of all blinds 

Trash out 

25. Furnish and install one new outlet behind refrigerator from 

26. 

27. 

existing kitchen circuit. 

Furnish and install one door knocker 

Reseal patio doors and make one stationery. 

·.~ 
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V PAYMENT 

Payment for the vork 4one is accomplished in the following manner: 

1. _York is to be approved by the .on-site s~pervisor 

2. Bills submitted on the 25th of the month are paid on the 25th 
of the following month. -! ., 

Vork is to be accomplished at the highest skilled level and is to 
be accomplished in the most workmanlike ~nner. 

. ..-

"1090" 
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·JJ Jparta Drook ~~ o~?-

lv#J 
May -i8, 1980 

Sandy Following are notes on John.Mark Construction, Inc. 

Enclosed are copies of contracts, construction assignments 
and all correspondence between John Mark Construction and 
Sparta Brook for both Heritage Woods North and Ivymount. 

211 total units in Heritage Woods North - as of this 
date 207 have been accepted. 

171 total units in Ivymount - as of this date 14 have been 
accepted. 

Money advanced to date -

$14,000. on 5/20/80 check #1726 
$~~,000. on 5/13/80 check #1711 
$28,000. on 5/2/80 check #1673 · 
$20,000. on 4/21/80 il650 
$4,150.95 on 4/21/80 11614 

Tom.wants telegrams sent on both jobs being in default. 

~ Plllrlol Dttwt~, Annandale, Ylrvtnla 22003 (71)3) 750-28110 
Bnatcllff Manor, NY (SUA) 7a.2·2013, Charlotta, NC (70C) &47.Y11 
Dellu, TX (21') 233-~. Wa.tii~IOt\ DC 1301) ~ 
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BROTHER Be JUSTICE. INC. 
2852 PROSPERITY AVENUE 

FAIRFAX. VA 22030 

560·2722 

7 July 1080 

To ~·lhorn It 1'-!ay Concern: RE: C.S. *2803 5/30/80 

This affidavit is to certify thut on 30 June 1980, 

an or6ar "t•ras placed by the John Harks Com~any for :;~B!\S:·l-

347 - 4 inch Almond Cove Base. 

Upon placing the ordar '"~e \.;ere advised that this 

product 1·1as being shipped ·from the nanufacturer to our 

distributor on Thursday, July 10, 1900. Dalivery to our 

,,,.arehonse should be on Friday July 11. 

Delivery schcdPles arP. contin;:ent upon striJ<:es, 

Qccidents or other delays beyond our control. 

!JROTHERS & JUSTICE, INC. 

sunscribed and sworn to nefore me, in my presence, this __!_th day 

of July , 1980 , a Notary public in and for the county of Prince 

George's for the Sta:te of Maryland 

NANCY D. CHRISiENSON 
· TARY PUBUC STATE OF MARYLAND 
y Commi~Ji!J.JJ ppire~..Jur 1, 1.9.~3 

• 

1.092 
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I < .. 

• I 

John A. Richardson 
Pres~ 

Raymond D. Chason 
Vio:c Prcsidmr 

Dennis D. Marshall 
Sccy. &: Trn.surer 

( Ct .. 
BRANCH ELECTRIC SUPPLY COl'IP ANY 

2912 Ritchie Road • for~srville. Maryland 20028 
Telephone 735-5050 

July 7, 1980 

AFFIDAVIT 

This is to certify that Johnmark Construction, Inc. on June 
20, 1980 placed an order for (20) Progress P.-7136 kitchen lights, 
and as of this date they have not 'been delivered and are not avail­
able. 

subscribed and sworn to before me, in my presence, this -- 7 day 

of July , 19 so, a Notary public in and for the county of Prince 

George's for the State of Maryland • 

HANCY C. Ci m:~~t~OU , • 
- ,.. .. • ··- r•o: I" 1\"Vt "· · 0 t '0""' -.r." "U~' :• ..... ; .: ·-·~ . - .'1. •• ~ .• '• .,.-.1 • -··- • I • , ... ~., 

I.'.J C•l:;.;:-.~;:: :· ~ ·:··: :-: _:;.y :, ~·. '--
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AD C FAIRWAYS CORP. 
7753 Patriot Drive 

Annandale, Virginia 22003 

Mr. Richard E. McCarty 
, President 
Johnmark Construction, Inc. 
10935 Indian Head Highway 
Oxon Hill, Maryland 20022 

(703) 75D-2890 

July 11, 1980 

Re: Acceptance of Units in Ivymount 

Dear Mr. McCarty: 

We were advised by your firm at 11:30 a.m. Thursday, July 10, 
1~80, that the following units were complete and ready for our 
inspection: 

Building 4355- Unit Numbers 21, 22," 23, 24, 25, 26, 27, 
28, 32, 22 and 38 

These units were inspected by both you and Mara Ernestsons, 
our ·representative. You both found the said units to be incomplete, 
and, therefore, they are·not accepted. Capies·of detailed inspection 

'sheets were provided to you at 7:30p.m., July 10, 1980. 

Inasmuch as unit 33 does not have the cove molding installed 
in the kitchen, this unit as well is not ready for my acceptance. 

As of 12 noon this date I have not accepted any units in the 
Ivymount project. 

I 0/mds 

c: T. Daly 
S. Weissbard 
M. Dare 

Very truly yours, 

~/).~ 
Thomas Dillon 
Construction Manager 
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AD C FAIRWAYS·CORP. 

7753 Patriot Drive 
Annandale, Virginia 22003 

(703) 75G-2890 

July 16, 1980 

/" 
( 

' \ 

Johnmark Construction , Inc. 
10935 Indian Head Highway 
Oxon Hill, Maryland 20022 

Gentlemen: 

On this date we approve the use of the following cove molding 

for those units in Ivymount which you are rehabbing: 

BNSW 347 - Almond 

TD/mds 

~2Very tr ly yours, 

~~~ ./J~~J ... ~ ~ 
Thomas Dillon 
Construction Manager 

1.095" 
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HAZEL, BECKHORN AND HANES 

ATTORNEYS AT LAW 

4084 UNIVERSITY DRIVE 

P. 0. Box 547 

FAIRFAX. VtRGINIA•22030 

703-273-6644 

AL!:XANORIA OF'F'ICE 

SUITE 206 

FREDERICK A. GARNER, JR. 
R. MARK DARE 
GAIL W. F£AGLES 
A. EVERETT HOEG, m 
CARL M. RIZZO 
JOSEPH S. LUCHINI 
LINDA C. STOKELY 
RICHARD w. HAUSLER 

• SABOURIN, JR. 

201 N. WASHINGTON STREET 

ALEXANDRIA, VIRGINIA 22314 

703-836•0884 HA L. MAcPHERSON, m 
A Ill .CRO" 

July 24, 1980 

. 
ADC Fairways-Corp. 
Annandale, VA 22003 

BAND-DELIVERED 

Re: Johnmark Construction, Inc. 

Gentlemen: 

On behalf of Johnmark Construction, Inc., I must advise 
you that you are in default of your contract with Johnmark 
for work at your Heritage Woods North and Ivymount projects 
in Annandale, Virginia. Johnmark therefore terminates said 
contract and will perform no more work at these sites. It 
is hoped that by the time you receive this letter, Johrimark 
will have removed all of its workmen and equipment from the 
sites; if not, it will endeavor to do so with dispatch. 

The incidents of your default of which I have been 
advised are as follows: 

1. You have failed to pay for work done pursuant to 
your Purchase Ol:ders, i.uvolced ·to you on July 10; the ainount 
invoiced and due is $3501.40. 

2. You·have failed to pay $1331.48 of the $16,111.48 
·invoiced for the fire job. This default was noted in my 
.July 9, 1980 letter to your attorney, Mr. Weissbard. 

3. Mr. Daly, President of ADC Fairways, has stated 
his intention to withhold, from the payment due Johnmark and 
to be paid to Real Title on July 25, approximately $16,000.00, 
an amount he claims is due for cabinets. ADC Fairways does 
not of course have the option of unilaterally withholding 
such sums. 

1096. 



,/ 
ADC Fairways Corp. 
July 24, 1980 
¥age Two 

• t; 
4. A contractor has begun work on Ivymount building 

no. 7753, performing work that is within the scope of 
Johnmark's contract. 

Johnmark simply cannot continue to ignore ADC Fairways' 
defaults, nor is it disposed to doing so even if it were 
feasible, in view of Mr. Daly's attitude, demonstrated 
by his stated intention to make sure that under the latest 
"Second !olodification Agreement" (never executed by Johnmark) 
Johnmark would receive no monies whatsoever during the 
course of the job. This clear confirmation of ADC Fairways• 
bad faith hastens Joh~-~ark to the conclusion that ~~C 
Fairways' breaches of the contract can no longer be tolerated. 

Johnmark will expect to be paid for all work previously 
invoiced and for all work performed but not get invoiced; 
we will furnish you with· invoices for the latter shortly. 

RMD/nck 
cc : Mr. McCarty 

Mr. Weissbard 

Very.truly yours, 

AND HANES 

R. l~rk Dare 

'1.097' 
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EXHIBIT 114 

··. 
ADC FAIRWAYS CORPORATION Interrogatorie~ 

UNIT B-3 

Walked 

Supply Entry Lock 

Install Entry Lack 

Strip Unit 

Cut Doors 

Build Header 

Plumbing 

Electrical 

Painting and Drywall 

Tile for Kitchen Floor 

Install Kitchen Tile 

Kitchen Cabinets 

Install Kitchen Cabinets 

Medicine Cabinets 
Install Medicine Cabinets 
Soap Dishes, Toothbrush holder, .etc. 

Install Soap Dishes, Toothbrush 
holder, etc. 

Dining Rpom Chandeiier 

Ball Light 
Kitchen Light 
Hardware 

Install Hardware 

Toilet Seats 

Install Toilet Seats 

Door Knocker 

Install Door Knocker 

TOTAL 
11G3 

s.oo 

8.41 

2.50 

30.00 

31.00 

11.00 

241.59 

123.00 

230.00 

44.38 

35.00 

386.46 

60.00 

72.39 
s.oo 
6.30 

0 2.50 

33.96 

9.45 
59.62 
53.00 

11.00 

7.48 

2.00 

10.75 

2.50 

$ 12484.29 



.. ' EXHIBIT /14 

ADC FAIRWAYS CORPORATION Interrogatories 

tr B-3 (Continued) 

EXTRAS 

Replaced Dead Bolt Rec. Rm. Door 13.20 

Rescreened {2) Patio Screens 4211 x 8'011 78.00 

Replaced (4) Grey Toilet Knobs 7.15 

Replaced Toilet Paper Holder 8.80 
I·"'. 

~-
Replaced (1) Bi-fold 3-0 Bed 01 closet 50.00 

Replaced (1) screen 4211 x 6011 Bed /11 27.00 

Replaced (1) Window bar lock Bed 11 . 15. 00 

Replaced (4) Door Stops 1.65 

SUBTOTAL .2~0. 80 

TOTAL $ 1,484.29 

+ 20% 296.86 

t +Extras 200.80 Ill 
~ 

~ ... 
GO 

: t 
N 'roTAL $ 11981.95 g I ~ . !. :c 

~ ..,. 
0 :e. ~ -· 0 
C'IJ 
0 
N 
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~-----------------------JrnP-nsal-------~-~-·-N_~ _____ o_t_~~--~-8-~, 
.. -I JOHNMARK 5~~CTION, INC. '( / }t,IU~1A 

7508 OLD ALEXANDER FERRY ROAD \ If , 
CLINTON, MARYLAND 

86M20S 
PROIOSM. SUBMmED TO PHONE I DATE 

,., .J:'l ' .' 
/""'? / ,.... • .,':" •• · 
... -T ...... ··-' -~ 

STREET JOB NAME /'II'' I 
cnY, STATE AND ZIP caDI 

lJOII PHONE 

We hereby submit ~ficationa and estimates for: 

I! 
. ;:!:F . .... ,- • .,. I~-• '• ~· • ,/ • 

.· 
I~ F • 

"' .... · ... ·.· 
· ..... . 
.. ...... :-:-~ :~ 

.: .:;~~ · ... 

.·.:- -J· . . ~ . . - .. . ~- • # . ......... .. · .. •,..- •. -: . .. 

... · .. ·.~ :·:·. ~- . . . . .. .. . . ·.•·· . ·: .... · .... - -~ ~--

. : .. ·-~ ·:. ~-~; ·. ; .. ~:. 
..0:. •• ··:·""f· --~·. -"":' 

...... ; .... 

. ~ .. _ ....... 
. : .. · -

:_~~ --: :: : 
;-·.· 

...... ·. 

...... :. 

. ~ .. ~ . 
• I • ....... 

. ···-= 

. ! . ··..;··.~.·. :· 

. '· 

..._.. ~: ':' . 
-· , __ . ··:.· .. - .. -- .· .... • ... .' -.-~· .~ .. ~·~-;.-. : ...... ' .: .. ·:.: .... - . 

Bt Jrupost herebY to fum ish material and labor - complete in accordance with above specifications, for the sum ot 

a-~ ....... ~--=--~""""":'-.:------------------------ dollars($ ________ ) 
Payment to be made •• follows: 

··-.. ·-.· 

I 
AI matwtal Is p.-..s to be • spedlled. AI WOftl to be completed In • wortlnlaftliM 
IMaiW 8JCCIOidlnt to staadMd pNCtlce&. Mr an.ratloa Cit ..uoca ,,... GciW specmc:.. 
lions lnwafwiftl em. casts will be. aecullld CM11J UPIM wrilten orders. and will become M 
em. cbatp owr and ~bow the ..umat&. AI ..,..menta contlnpftt upon stnUs. -=cidentS 
at ...,_ IMJond our control. awn. to c.ny tre. torMdo and atMr nece~UIY IMurance. 
Our...,._. uw fuiiJ CIWMid bJ W'oltlmee'a Campensatioll CMUI'UCL ,. . , . . . . . 

hnptann of Jr11J111Jial-The above prices. specifications 
and conditions are satisfactorJ and are hereby accepted.. You are authorized 

to do the work~~ speci~ Paym~ wil'~-:be made as outlined abowei1J7S 
"- Date of. Acceptance: , _ ,. . . . . . .. 

.·. 

Authorized Signature--------------------
Note: This proposal may be 

withdrawn by us if nat accepted within----------days. 

~~bue-------------------------

Signatunt-------------------~ 

.J 
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.P~J~~;t'~~~I~ ~DRESS. ~3SS" APT.i ¥/ CODE 
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~:=Door :i 
r Sill ---:-~-;--'-----=--------

----7-~~------------------
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Shelf _.-~\l7-_____ P_o_l_e __ "/~·~-------_ __,;,. ____ _ 

ht Switch' 
--~~----------------------

ING ROOM & DINING AREA: 

1delier· . \{ -

ts ~ · 

Let$-Covers · ~ 
~~~------------------

:Jews-Cleaned ~ 
~~·----------------------

Tracks 
~--~------~------------~·~· -

Screens :4 · 
·Hullions cl .. 

~~------------~~------
CONEY & PATIO:· 

r Latch 
;j ' .. , 

. ' 
. ~- . . . . . . . . . · .. 

. . 
een. Door j .. , · · 
... -----.~---~--------~~~-·~--
latch · 4· · ... 

. ~ill·. : ... ~· 
k ..... J 

. . ... 
• .. 

... 
.. ·!."· .. 

. ,: 

. •. . .. . . . · 

side .WindO\'IS ~ 
-----------~-----------

: · .. - . 
dpws· · 

------T--~------~----------­. . . .. ~· .. ·· 
eens 

--~.~;---~.~-~--------------
set Doors 
Shklf --~--~~:-.-.--P-o_l_e--~~--~~--

---~+------~ ---·-'--·--·~--·-
1: . •. . . 11177 

jware . -".J-:-----------
.. 
'-"' ,ter Tops ~ 
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j Stopper \/ 

! faucet '\[ 

i KITCHEN CON' T:. 

\Stove \1 
\ Cleaned __ ...::V:------------
\ Side Painted~ 

~,------
Jlurners 'I 

\ 
·.Oven 

------------------------------
------~--------------------

Broiler Pan ~ 
Refr~gera tor -!\r-r---------------

----~-------------------
Cleaned \ 
Operati_n_g~~~--------------------

Bulb ~ 
Shoe Mold · .~ 

~-.--------------~--------
Vent '-.1 

Poles & Shelves r--. 
---------------~y~-------

New Outlet Covers - Cleaned -------
Flooring - Insta11~tion __ Y~-~----

hrf Condition 

HALL: .: 

f"useBox -~ 

S~ekrm~stat!.Op-:r~ble.. - -- l zn 
mo e.Alarm ~ . _____ · ~ 
~ig~t ~ixtu1:~s Ci).---;-:-·-1...__ _______ _ 
Closet Dof?'rs". '{": . 
: · Shelf· .. :";-.• -.. -.\("":".:-' .. -j----.-.. -P-o.l_e ____ -.1--
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------------~--~----&. • ·-·· • 
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Door H~rdware ___ ~_.,u;/ _____ _.;..· _. ----------
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------~~----------------------
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Sreens~------~~--------------------------~------------------------------~~-
Windows ______ v~------------------~------1...._......_ ____________________________ __ 
Closet Ooors: ___ ~~~----------~~·----------11----------------------------------

Shelves \1 Pole \ / 
·--~~------- v 
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Screens ________ ' __ ~~~------~------------~~---------------~-
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-----------· 
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• 

!Jutlet Covers._~--\-----------··---:·:...~·-·· -t ·----------------
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-. -~ttk Page No. 

JOHNMARK CONSTRUCTION, INC. 
q.,..,./ Conlr~Kiorl . 

7508 OLD ALEXANDER FERRY ROAD 
CLINTON, MARYLAND 

868-6205 

~~~~~ ~ l~ 

~~~.-------------------~~~------~~~A~\~,q~/~/.~~-7~! 
STREET JOB NAME / , , , I / : 
CITY. STAT . ~ ~D ZIP COOE 

ARCHITECT I DATE OF ":ANI - {/ r, • ~JOB PHON£ 

We here~Jr, ubmit specifications and estimates for: 

~. I 

, 

11. A A .I 

~/, 

I 

.... 

-

fill V1 1//1 
'[ I-

"'I , t v 

IJ: r Jropasr hereby to furnish material and labor - complete in accordance with above specifications. for the sum of: 

11-+--::--~'lll-:---:----:-""':':""'"------------------------dollars($--------> f Payment tc be made as fallows: 

~ . 

All mater~ ! auaranteed to be as specified. Afl 'AIOfk to be completed In a workmanlike 
manner af:cil din& to standard practices. An1 alteration or deviation from above apeciflc:a• 
tiona lnvc rni :. tatfl costs will be. eaacutld onl, upon written ordel'l, and will become an 
tatra cha ~•tlw•r and above the estimate. Ala alrttments contln1ent upon strlket, accidents 
or delays "'' iond our control. Owner to car" fire, tornado and other necessa" Insurance. 
Our workt;;. re run, covered bJ Workmen's Compensation Insurance. 

Authorized 
Signature-----------------------

Nate: This proposal may be 
withdrawn by us if not accepted within ____ ..;...."!"'-_____ days. 

.Attl p •atttt IJf JrnpiJ.Sal-The above prices, specifications 
and can it ~ns are satisfactory and are hereby accepted. You are authorized Signature _____________ ....._ ________ _ 

to do th • ~rk as specified. Payment will be made as outlined above. 

~ 

1182 Signature._------------------
~~ Date of ~~ eptance: ----------------- /) 
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PROPO~ UBMinED TO 

STREET 

Cm', ST~11 AND ZIP COOl 

I. 
ARCHITE~ 

. . - ~--
JOHNMARK CONSTRUCTION, INC. 

g.tu,l.l eo~bAclor• . 
7508 a·LD·ALEXANDER FERRY ROAD 

CLINTON, MARYLA~D 
868-6205 

PHON£ 

JOB NAME 7 / 

of 

I DATE OF PUNS ---v . . ·IJOI PHON( 

We h~. y submit specifications and estimates for: 

- ., ' ~ -

.... ... . 
, 

---
'I 

V I y I If/ /Yf/1• 
(VJ I I Lf -· 
./ ./ 

i 

Pages 

Jsr Jruposr hereby to furnish material and labor - complete in accordance with above specifications, for the sum of: 

1}-~.......,~~--=--.:--::-------------------------dollars($--------> Pay!"e~t o be made as follows: 

AQ mat4f~ Ia 1uaranteed to be aa a~ciRed. All WGttl to be completed In a workmanlike 
mannerjac otdlnl to standard practlcea. Anr alteratloa or deviation from aboW spccifica• 
lions i~.lin1 eatra costa wiU be eaecuted ontr upon written orden. and will become an 
eatra c~· II over and above the esilmate. AJI 11reement1 conllnaent upon strikes, accidenll 
or dela. ~,.oncl our control. Owner to carry lire, tornado and other neceaury Insurance. 
Our wo~ are fullr covered br Wo~en's Com~nsatlon lnaurance. 

'-. L 
, J; ·. . 

J\ttjf~~tantt Of .JrnpU.&Ul-The above praces. specifications 
and co~ ~ions are satisfactory and are hereby accepted. You are authorized 
to do t~e:lo'work as speci.fied. Payment will be made as outlined abov1.202. 

.Date at A"ceptance: -------------------
~ : ,\ 

J ' 

Authorized • 
Signature-----------------------

Note: This proposal may be 
withdrawn by us if not accepted within----------- days. 

Signature-----------------------

Signature-----------------------

A 
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; I. 
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STREET 

CtTY, STA, ~I ~D ZIP CODE 

age No. 

JOHNMARK CONSTRUCTION, INC. 
lJ•n•ra/ Conlraclon 

7508 OLD ALEXANDER FERRY ROAD 
CLINTON, MARYLAND 

868-6205 

PHONE 

JOB NAME 
, 

ARCHITECT: l DATE OF PUNS r(_ 
il 

We here~_y, ubmit spocific:alions and estimates for: 

I 

, / 
v}(7-"' 

T 
~,./_/ 

. 
I'' . - .. 

I· /. --
I 

I 

I 

I 

.•' I 

of Pages 

/ / 

• l JOB PHONE 

~ JLJ , 

-

-

~~--~----------------~----------------------------~~~1 ~.· . , P Jroposr · hereby to furnish material and labor - complete in accordance with above specifications. for the sum of): I 
It-+-~~~:~ I_"""':"""_:"'"":':"' __________________________ dollars($________ I 

Paym~nt ~ .. l,~e made as follows: 

All materi-' f auaranteed to be 11 specified. All work to be completed In 1 wortmanlille 
manner •cR inl lo standard practfcu. Any alteration or deviation lrom above speclflca• 
tiona lnvo!dn extra costs will be eaecuted only upon writteft orders, and will become an 
extra c"•rP c· er and above lhe esiimale. All •1reementa continaent upon strikes, accidents 
or delays ~: lnd our controL Owner to carry flra, tornado and other necessary iftsurance. 
Our worke" f' !a lulfy covered b)' Workmen's Coms-nsalion lnsurenca. 

' l 
~ ' 2f 

Authorized 
Signature-----------------------

Note: This proposal may be 
withdrawn by us if not accepted within----------- days. 

~ 

Signature-----------------------
i\tttpy UUtt Of ;prllp.O.Sal-Tho above prsces, specifications 
and condll~ '" are satisfactory and are hereby accepted. You are authorized 
to do the~ k as specified. Payment will be made as outlined above: 1ZOG 
Date of ~ plance: ------------------­

'~--~----------------------~--~~~------------~~~=====#~ 
Signature·;_---------------------~ 

I 
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IOHNMARK CONSTROCTION It-e. 
10935 Indian Head Hlgbway 
axon Hill, Maryland 20022 

292-4400 

Chesapeake K1tchen & Bath. 
4403 Wbeile~ Ave 
Alexandria, V1zg1n1a 22304 

AnN• ·Jim turner 

Deal' Sira 

26 J&azch 1980 

( . 

••• : # • 

we give you authorization to ozdez- kitchen cabinets for· 
Ivy Y:,unt~ · / · ~; .. -· · : · ~ ' · ·. · · ·: · ... : 

Sincerely yours, 

Jobn c. sauel' 

·1219 



UOLDFAST 11UILOERS, LTD. 
1101 connflcticut Avunuo, N.W. 
-~M~ea-" D. -C.- .2.003..6 __ --

BASIC WALK FOR 
BUILDING B UNIT I COST EX'l'RAS 

• 
7753 51' 

52 
53 
54 
55 
56 
57 
58 

$ 55,650.00 12,607.85 

Basic Cost 
Extras + 10\ 

Less Appliances 
Plus extras not 
applicable to 

55,650.00 
22,230.62 
77,880.62 

(17,477.25) 

individual unit ------~9~9~·~0~0 

$ 60,~02.37 

. ; 

.. \ 

ADDITIONAL 
EXTRAS.' 

.. 
36.30 
47.20 

102.05 
43.30 
36.30 
36.30 

.138.30 
'43. 30 

7,601.79· 

: I 
. f 

i. 
to 
·~: 

~ . , .... 
~li . 

u. ~·· r ••• 

October 24, 1980 
I 

-·~- -~ . -

TOTAL 10\ of l TOTAL· 
EXTRAS EXTRAS ... BILLING 

, .. ,. . . 
36.30 3 .• 63 39.9 3 
47.20 4.72 

" 51.92 
102.05 10.21' '• 112. 2'5 

43.30 4.33 47.€3 
36.30 3.63 39. s 3 
36.30 3.63 39. s 3 

138.30 13.83 152. 13 
43.30 4.33 47.E.3 

20,209.64 2,020.98 $ 77,880.€2 
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HOLDFI\S'r BUILDERS, L'l'D. 
1101 Connecticut Avenue, -N.W. 
Washington, o. C. 20036 

BUILDING I 

7753 

. ~ 

. : 

UNIT I 

A 1 
A 2 
A 3 
A' 4 
A 5 
11 
12 
13 

\14 
J.5 

.16 
17 
21 
22 
23 
24 
25 
26 
27 
28 
31 
32 
33 
34 
35 ... 
36 
37 
38 
41 
42 \ 
43 I 
44 
45 
46 
47 I 

48 ; 

' 

BASIC 
COST 

2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 

2,650.00 

WALK FOR 
EXTRAS 

669.60 
515.50 
648.81 
384.50 

1,065.60 
1,282.95 
1,871.75 

272.40 
310.30 
717.08 
379.78 
310.10 
786.25 
245.90 
341.70 
395.60 
872.50 
368.20 
305.80 
258.60 

604.93 

.. . 
I 

ADDITIONnL' 
.EXTRAS 

255.41 
340.25 
202.30 
114.78 
106.30 

96.30 
0 

141.30 
116.30 
102.20 
683.34 
145.74 

91.30 
175.741 
269.40 
209.80 
116.30 

1,228.20 ....... 
390.36 
118.80 
118.80 
251.39 
164.70 
111.20 
115.24. 
131.30 
195.14 
140.65 

98.30 0 

116.30 0 

116.30: 
98.30 
98.30 ° 

1'31.30; 
116.30 ·. 0 

l· 
I· 

98. 30:i' 
106. en· ... 

ili . 
. II· ''.:: 

0 1 
I 

I • 
I • • 

0 i. 

I '.J • 
• • I • 

TOTAL 
EXTRAS 

925.01 
855.75 
851.11 
499.28 

1,171.90 
1,379.25 
2,013.05 

388.70 
412.50 

. 1,400.42 
525.52 
401.40 
961.99 
515.30 
551.50 
511.90 

2,100.70 
758.56 
424.60 
377.40 
251.39 
164.70 
117.20 
115.24 
131.30 
800.07 
140.65 

98.30 
116.30 
116.30 

98.30 
98.30 

131.30 
116.30 

98.30 
106.80 

, 
October 24, 1980 

Billing for period ended 10/24/ . . . .. . -... ... 

10% of 
EXTRAS 

92.50 
85.58 

-85.11 
49.92 

1•17 .19 
137.93 
201.31 

38.87 
' 41.25 
!140.04 

. 52. 55 
40.14 

. 96.20 

'J.~.~ 51 • 5 3 
: 55.15 
~·· 51.19 
h~210. 07 
~~175.86 » 42.46 
1 37.74 
IJ 25.14 
~ 0 16.47 
I 

I' ill. 72 
111. 52 
113.13 

1_ao. 01 
r?-4. 01 

• ir 9. 83 
~ -~p.1. 63 ·I 

11 :.t1. 6'3 \f I 

h 9.8.;3 
I I'~ 9. 8~ 
I I 3 1·~ ! ~a.1:6·3 
i! ;: 9. QJ 
d ·10.68 ., 

\. 
TOTAL 

BILLING 

3,667.51 
31591. 3•3 
3,586.22 
3,199.20 
3,939.09-
4,167.18 ... 
4,864.36/ 
3,077.57 
3,103.75 
4,190.46 
3,228.07 
3,091.54 
3,708.19 
3,216.83 
31256 • 6.5 
3,213.09 
4,960.77 
3,484.42 
3,117.06 
3,065.14 

276.53. 
181.17 
128.92 
126.76 
144.43 

3,530.08 
154.72 
108.13 
127.93 
127.93 
108.13 
108.13 
144.43 
127.93 
108.13 
117.48 



JIOlrDFJ\ST 1'\lJIJ~DF.RS 1 J .. TD. 
,1-lJl..k----Conue.c.ti_c_u_t 1.\~gJ)~-~--' N • w. 

========wa-s~Sffi:ttq=t;en=,-=--=&. ~ -- -~~-

BASIC 
BUILDING i U.NIT I COST 

4355 2 8 
3 B 
4 8 
5 A 
6 A 
7 A 
8 A 
9 A 
lOA 
.11 
12 
13 
14 
15 

~ " 16 

~ 
II 

II .. 
17 
21 
22 .. 23 

tl 26 
28 
33 
37 
38 
41 ~ 
42 
45 
46 

TOTALS ' 
Basic Cost 
Extras + 10\ 
Additional items 
not charged to 
individual unit 

WALK FOR ADDITION.I\i. 
EX'l'RAS EXTRAS 

' 

81.07 
126.07 

7.86 
378.19 
605.93 
660.39 
277.42 
263.02 
727.72 
11.00 
11.00 

475.03 
234.52 
170.~5 
216.80 
152.46 

7.00 
35.09 
7.86 

35.09 
20.00 
35.00 
45.00 
45.98 

7.86 
128.70 

45.00 
7.86 

$ 4,819.88-. 
$ 5,301.89 

322.27 " 
, 

~ 5,624.16 

TOTAL 
EXTRAS 

81.07 
126.07 

7.86 
378,'19 
605:93 
660.39 
277.42 

I 263.02 
I 727.7 

11.00 
11.00 

475.03 
234.52 
170.95 
216.80 
152.46 

7.00 
35.09 
7.86 

35.09 
20.00 . 35.00 
45.00 
45.98 
7.86 

128.70 
45.00 
7.86 

4,819.88 

October 24, 1980 
"illin~ for period ended 

ac~tcbe-r -~·4c,---*9-&G -+--- _ 

10% of 
EX'l'RAS 

8.11 
12.61 

.79 
3J.82 

. 60. 60 
66.04 
27.74 
26.30 
72.77 
1.10 
1.10 

47.50 
23.45 
17.10 
21.68 
15.25 

.70 
3.51 

.79 
3.51 
2.00 
3.50 
4.50 
4.60 

• 79 
12.87 

4.50 
.79 

482.01 

I. 

' 
'lt 

TOTAL· 
DILLING 

..... 
89.18 

138.68 
8.65 

416.01 
666,52 
726.43 

05.16 
289.32 
800.50 
12.10 
12.10 

522.53 
257.97 
188.05 
238.48 
167.71 

7.70 
38.60 
8.65 

38.60 
22.00 
38.50 
49.50 
50.58 

8.65 
141.57 

49.50 
8.65 

. 5,301.89 

tf I ' '., 



JIOLDFJ\ST BUILDI:":RS, LTD. 
1101 Connecticut Avenue, .N.W. 
washington, o. c. 20036 

BUILDING fl 

4345 

TOTALS 

.... .. . 

UNIT I 

8 1 
B 2 
B 3 
B 4 
5 A 
6 A 
7 A 
8 A 

,9 A 
lOA 

;11 
12 
13 
14 

·15 
16 
17 
18 
24 
25 
38 
42 

.. 

BASIC 
.COST 

2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,6~0.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 
2,650.00 

WALK FOR 
EXTRAS 

3,038.60 
772.60 
563.60 

1,320.24 
1,324.28 

993.85 
494.80 
758.89 
528.40 

1,094.89 
1,309.82 
1,673.23 

595.33 
455.80 

1,197.08 
1,041.05 

554.15 
232.43 

$ 47,700.00 17,949.04 

Basic Cost 
Extras + 10% 

47,700.00 
22,624-47 
70,324.47 

Les.s 
Les1s 

I 

I 
I . 

Cabinets- ( 5,834.00) 
Appliances (14,980.50) 

$ 49,509.97 

ADDITIONhL 
EXTRAS 

562 • .87. 
291.24 
265.01 
468.69 

66.00 
·(25. 30) 

66.00 
66.00 

30.00 

186.30 
(44.00) 

412.52 
10.90 

142.00 
98.80 
21.80 

2,618.83 

Total due 

.. 
'· 

•rOTAL 
EXTRAS 

3,601.47 
1,063.84 

828.61 
1,788.93. 
1,324.28 
1,059.85 

4 6-9. so 
824.89 
594.40 

1,094.89 
1,339.82 
1,673.23 

781.63 
411.80 

1,197.08 
1,041.05 

554.15 
644.95 

10.90 
142.00 

98.80 
21.80 

20,567.87 

October 24, 19PO 
Dilling for period ended 

Octqbec 24, 1980 • 

10% of TOTAL 
EXTRAS b DILLING 

360.15 6,611.62 
106.38 '\e 3,820 .• 22 

8 2. 86 3,561.47 
178.89 4,617.82 

'132.43 4,106.71 
105.99 3,815.84 

46.95 3,166.45 
82.49 3,557.38 
59.44 3,303.84 

109.49 3,854.38 
133.98 4,123.80 
167.32 4,490.55 

78.16 3,509.79 
41.18 3,102.98 

11,.71 3,966 .• 59 
104.11 3,795.16 

55.42 3,259.57 
64.50 3,359.45 
1.09 11.99 

14.20 156.20 
9.88 108.68 
2.18 23.98 

2,056.80 $ 70,324.47 
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JOHNMARK CONSTRUCTJON ~C. 
· .: 1 09!15 Indian Heaa Hwy. 
' OXON HILL. MARYLAND 20022 

. ... 

ORIGINAL 

,·!. 

o~~go~C§ 
N~ 0380 

I 

ACCOUNTS PAYABLE 

:\;l\m;m\~~~~!!!!~~~~\\~lm;;~Jl!~i~l~:~~~t~;l!!~:illl~li~:~~!~;i~~i~; tll~\~!ltl~::;~~~~:~\~~i~~::i~~:~~~~l~li:i:~~~m~l;~~~~ll~;~!tt~:;~i~11 r:tlf;~l~~~·.l. 
N :- •• ;..:~~ •••• .,..· •;t<t .•• OJ ~ 
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\PrROVED 

:o: 

·- ~. 
C A.oc Fairways .Corp. 

'. • t J I' • .I 

--··-- -.----- ·-

~1---·-----------
PURCHASE ORDER 

.: . :.· ... 
.. -· . 

·- . 
.... 
: . . 
. : . : t 

. "~ . :_ .. :! ' ... ~-, ~ I <·:,: .... I 
. ~ 
; . 

.... 

...... "' .1. ·.: ,, '· 

Projectif-1.: :ne 
·:.; ::.::-..:=!= -

Paymr: n rms: 

..... ........ ."!. f! • :·· ::: l 

L 

Job No. . •.• ----- -··· ·-- ... ·--- Block No. 

_J 

•• --· jl•l No . -*=: ft t 
7}ji7r /' ~,=;v-v-": 1 ,. o, .----~ 

Shipments and/or work must slart..!:...:_:._·.:.-_ .... :..::.L._·:. .•....• _ . ·-

Ship vi!J:, ·- ....... _ ·-·-· ·-· -· .... FOB destination above. AUTHORIZATION f.: CONFIAMATIOtl ONlY ii 

·f~Q~~o~1tBUTIO.N ~~~~T~~--:~- • • -~--=;=-=~ ;;:~;;;~=--== -=:~..;·=···===-·····== ===r==U=N=ll=P=R=IC=E •.. -::-:=..~~E-~~0~0 
••• ~ • ..., , .... ~ Cc«J~ "MOUNT 

--'- :+-=· =::...:..:..: ==..:. =·---=~':.·:.::------·--==---===-==·~= ·~=-;~------- - ----------------· ·--=:- .:=.-::.:::.: 

. ·)"'j', ..• l.t ... 
' ·• . . ! : i ; .... ..... . .. : ! ; .. 

I . ::: .:: . } .. ; -;: . , I ~ ... 

'! :i ; .. : 
·':. ·~ .. f) ~ ., . ~ 

-.......·· 

• .. :.:·-· :;,.~ ·.~·-.- ::_ .:-· - ·• ;_! . .::.;..-..=.=-~::.:=:-::~·-.:--= -:=-.:..:.:=::=.=:----=--==.==-:--===.-:::.::·-=-:-=-=~::-:-:~--===-~~:..... ----

~ . TOTAL . • ,_I 
lliSTW!fll tiS: . ____:. 

fult~•! p ir •• ·oiCl·S ,,n.1.:a c;;;lrt::;.uni:~!ii:C in I WPLIC-HE. I'!~~~.~FTl Y lurn·~h i .. ·.·: ... ~cs t\'gc:l•c!r wr!h ottglr.JI.tnd h•.o rc.pies o: Sill ol i .n11119 or 1.11t1er ~Dcumenls ol:.n 
.:.•u ~~~~~t~l·p!1i~·:ii:'la lis!s. cv:rdj..;u,!t-nce .. iM •:.:~~~:: :h~c .. mcuts to ,jJ,~rP.ss ul Pu:. U:,er !1&:1 lur:fi t':e:c·-.v inJ·~" . .:e p,,H:hJsl! G:.1cr r~o. Vendor llo. ProjeCt No .• .:lob No. 
!='··::I. ~•o!. ~pi r;o . lfouse l)·pe .• 1n0 Cnst c~dl' ur. .:··, O!li!S, .:;;,:res;..cndcnr.e. auJ c:!i~l l~:;ro; 1 :'t.''IIS .lr:(j on C\ldu)r of p.~c:...i!jeS St!t.,;!iny hC"-cls OlUSI JCCOIIlp:!ny Jll shipments 
.: --:~·-:-.:.;r:i ~-·.:·.=·=;::.;::..·;:-~=-:-=-=-..:::: -- - ·-. :-:·. -=. ~--===---·.;. ·~-..;..- ;.. . .;..:...:. . . ~- :-=~· . . ·.:· . ..,- ·: ·:.=-.-::·:: ::..---; =·· ·..::::=:.:.::===·-·.;.=----=-::: 
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I. 

~ c ... ,. 

Mr. Thomas F. Daly 
President 
Sparta Brook Homes 
7753 Patriot Drive 
Annandale, Virginia 

Dear Mr. Daly: 

JOHNMARK CONSTRUCTION, INC. 
10935 Indian Head Highway 
Oxon Hill, Maryland 20022 

May 2, 1980 

22003 

Re: Heritage Woods North 
Ivyrilount Court 

.. ~ - , This letter is written to confirm the following facts: : ~·· ·' 

1. As of this date 23 units in Heritage Woods North (list attached)' 
are still considered unaccepted and not due for payment. 

•· 

2. As of this date 10 units in Ivymount Court (list attached)· are 
still considere~ unaccepted ~nd not due for payment. · 

3. It is expressly understood that the above units (items 1 and 2) 
will only be deemed to be accepted upon written sign-off by Tom 
Daly only. 

4. Effective immediately all rema~n~ng units to be completed will be 
deemed accepted upon written sign-off by Tom Daly only. 

5. We have been advanced the amount of $20,000. for the completion 
of the units in items 1 and 2 above. 

Very truly yours, 

~~~TRUCTION,·INC. 

Attachment 
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! 

ritage Woods North 
accepted Units 

I y 21 1980 

.11 35 - 107 
7~35 - 07 
7~23 - 205 
7,r723 - 107 
11~23 - 105 
!1~23 - 07 

,~H~ : ~g~ 
~lf717 - 202 

"·:·1
1

~17 - 201 lJ717 - 104 
7~17 - 103 
7l723 - 108 

~~g~~: : ~~2 
7 16 - 103 
71 35 - 206 
,,, 23 - 207 
111 17 - 102 
:7; 17 - 101 
I I 

7' 17 - 03 
,. 17 - 02 

.I I 

Ivymount Court 
Unaccepted Units 
May 2, 1980 

4355 - 11 
4355 - 12 
4355 - 13 
4355 - 14 
4355 - 15 
5355 - 16 
4355 - 17 
4355 - 44 
4355 - 47 
4355 - 48 

1232 
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~ .. 

'AD C FAIRWAYS CORP. 
7753 Pa~rlot Drive 

Annandale, VIrginia 22003 

Mr. Richard E. McCarty 
President 
Johnmark Construction, Inc. 
10935 Indian Head Highway · 
axon Hil~, Mary~and 20022 

(703) 7&Q-2890 

July 11 1 1980 

.. 
' ·. 

Re: ·-Acceptance of Units in Ivymount 

,pear Mr. McCarty: 

We were advised by your firm at 11:30 a.m. Thursday, July 1~, 
. :1980, that the following units were complete and ready for our 
inspection: 

Building 4355- Unit Numbers 21, 22, 23, 24, 25, 26, 27, 
28, 32, J• and 38 

These units were inspected by both yo~ and Mara Ernestsons, 
our representative. You both found the said units to be incomplete, 
and, therefore, they are not accepted. Copies of detailed inspection 

~-:-· sheets were provided to you at 7:30p.m., July 10, 1980. 
~·' 

,. .. ,. 

l' "'.. 

. 'Inasmuch as unit 33 does not have the.cove·molding installed 
in the kitchen, this unit as well is not ready for my acceptance. 

l . 

As of 12 noon th~1 date I have nat accepted any units in the 
Ivymaun~ project. 

! ..•.• ,.!' 

'1'0/mds· 

cc: T. Oqly 
s. Weissbard 
M. Dare 'd -· • 

Very truly yours, · · · 

~-LJ_~ 
Thomas Dillon 
Construction Manager 

ORIGINAL OF THE AT~ACHED ··RECElVED, 
11:30 AM·, -Jul·y; =11, 1980 •. 

f? .. ; ...... 
I· 

,'\ 
/ ./"' 

, ,, 
' " . 

. ' , 
~· ~ 

f I' • • 

1.233 
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. I TO:, · 
FROM 
OAT~ 

. .. 

CONSTRUCTION ASSIGNMENT GROUP I 

John Mark Construction 
June Dunn 
March 13, 1980 

IVY MOUNT 

Gro.u I completion date; APRIL 18, 1980 
I I 

I , 

I 

I I 

I 

I 

I ' 

; 1234 
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To:: 
FROM: 
DATE: 

SUBJECT: 

CONSTRUCTION ASSIGNMENT GROUP II 

John Mark Construction 
June Dunn 
March 13, 1980 

IVY MOUNT 

Group II completion date: APRIL 25, 1980 

4355-41 F 
4355-42 E 
4355-43.!-A 
4355-48 A 
4355-47 A 

4355-44 A 

4355-45 c 

1235. 



I 

I I 

CONSTRUCTION ASSIGNAENf GROUP III 
I ! 

I , 

TO: John Mark Construction 

4~-, 5-31 F 
43'5-32 E 

I 

JUNE DU~N 

IVY MOUNT 

4~·5-33 A 
4$~5-38 A 

43~~5-37 A 
43~5-34 A 

I I 

I I 

I I 

I , 

MAY 2, 1980 

1.236 . 
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CONSTRUCTION ASSIGNMENT GROUP IV 

TO: John Mark Construction 
FROM: JUNE DUNN 
DATE: March 13, 1980 

SUBJECT: IVY MOUNT 

Group IV completion date: 

4355-35 c 
4355-36 F 
4355-21 F 

4355-22 E 

4355-23 A 
4355-28 A 
4355-27 A 

. 4355-24 A 

May 9, 1980 

1237. 
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.. I 

: I 

CONSTRUCTION ASSIGNMENT GROUP V 

John Mark Construction 
JUNE DUNN 
March 13,. 1980 

IVY MOUNT 

. -· 

Gr p V completion date: May 16, 1980 

-9 c 

I I 

I ' 

I . 
1238 
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CONSTRUCTION ASSIGNMENT GROUP VI 

TO: John Mark Construction 
FROM: JUNE DUNN 
DATE: March 13, 1980 

SUBJECT: IVY ~10UNT 

Group VI completion date: May 23, ~,980 

4355-10 G 
4355-11 
4355-? A 

" . 4355-3 8 
4355-4 H 

4345-46 F 
4345-45 c 

1239. 
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I 

' I 

I 

I : 

I 

I I 
I ' 

CONSTRUCTION ASSIGNMENT GROUP VII 

John Mark Construction 
JUNE DUNN 

March 13, 1980 

VII completion date: 

. -

May 30, 1980 

1240 
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CONSTRUCTION ASSIGNMENT GROUP VIII 

T-0: John Mark Construction 
FROM: June Dunn 
DATE: March 13, ·1980 

SUBJECT: IVY MOUNT 

Group ···8 completion date: 

4345-34 D 
4345-37 D 
4345-38 D 

-4345-33 D 
4345-32 E 
4345-31 F 
4345-26 F 

June 6, 1980 

1241. 
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I I 

," i I 

: i 

I. I 

I 

CONSTRUCTION ASSIGNMENT GROUPfX . -
TO :1 John Mark Construction 
FROM June Dunn 
DATE March 13, 1980 

.... 
IVY MOUNT 

completion date: June 13, 1980 

. 
4345 -24 D 

43. ~27 0 
:::.. 434, -23-D 

43f l2a o 
43f ~22 E 

i 

434 · 21 F 
r'. 

1242 



CONSTRUCTION ASSIGNMENT GROUP X 

TO: John Mark Construction 
FROM: June Dunn 
DATE: March 13~ 1980 

SUBJECT: IVY MOUNT 

Group X completion date: June 20, 1980 

4345-16 F 
4345-15 c 
4345-~4 0 

~ -4345-17 D 
4345-18 J 

4345-13 D 
4345-12 E 

1243. 



I , 

I 

• I 

I ,• ,. 

CONSTRUCTION ASSIGNMENT GROUP XI 
. -

TO JOHN Mark Construction 
FROM; JUNE DUNN . 

DATE! Maarch 13, 1980 
I 

I , 

SUBJ~, T: IVY MOUNT 

Group· XI completion date: 

434Sr- 1 F 
4345•' 0 G 
4345•' c 
4349,- 0 

, 4345- 0 
. IL 

4345-i E , I 
4345•\ 1"1G 

i I 

I 

I 

June 27, 1980 
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CONSTRUCTION ASSIGNMENT GROUP XII 

TO: John Mark Construction 
FROM: June Dunn 
DATE: March 13, .1980 

SUBJECT: · IVY MOUNT 

Group XII conpletion date: July 4, 1980 

4345-1 I 

4345-2 D 

4345-3 K 

4345-~ H 
~ 

. 4360-56 F 
4360-55 c 
4360-54 A 

1245. 



I 
.. 

I ' CONSTRUCTION ASSIGNMENT GROUP XIII 

TO: John Mark Construction 
' -· 

FROM.: June Dunn · 

OAT¢:· March 13, 1980 
I i 

IVY MOUNT 

·Gro~ XIIt completion date: July 11, 1980 
• 

I 

4360 51 F 
I 

436,0 46 F 
~ 

43~0 45 c 
' I 

i i 

i 

I I 

I • 

, I 

I I 

1246 
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CONSTRUCTION ASSIGNMENT GROUP XIV 

TO: John Mark Construction 
FROM: June Dunn 
DATE: March 13, 1980 

• 
SUBJECT;. IVY MOUNT 

Group XIV completion date~:July 18, 1980 

· 4360-44 A 
4360-47 A 
4360-48 A 

<# 

-4360-43 A 
4360-42 E 
4360-41 F 
4360-36 F 

1247 
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• I ! 

i ! • 

I : 

I • 

I 

I 

i 

I I 

I 

. -· 
CONSTRUCTION ASSIGNMENT GROUP XV 

John Mark Construction 
June Dunn 
March 13, 1980 

IVY MOUNT 

Gro~, XV completion date:July 28, 1980 

1248 
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CONSTRUCTION ASSIGNMENT GROUP XVI 

TO: John Mark Construction 
FROM: June Dunn 
DATE: March 13, 1980 

SUBJECT: IVY MOUNT 

Group XVI completion date: 

4360-26 F 
4360-25 c 
4360-24 A 
4360-27 A 
4360.:28 A 
4360-22 E 
4360-21 F 
4360-23 A 

August 1, 1980 

1249 
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: I 

I 

i I 

I ~ 

. -
CONSTRUCTION ASSIGNMENT GROUP XVII 

Tq~ John Mark Construction 

FROr: June Dunn 
D~Tf March 13, 1980 

IVY MOUNT 

I , 

Gfdrp XVII completion date: 

4~ r-16 F 
4$''0-15 c 
43·0-14 A 
43 0-17 D 

I 

4S 0-13 A 
I II 

4810-12 E . I 

4p 0-11 F 
1 I 

I 

I I 

I ' 

i 
i 
i I 

I ' I 

August 8, 1980 

1.250 



CONSTRUCTION ASSIGNMENT GROUP XVIII 

TO: John Mark Construction 
FROM: JUNE DUNN 
DATE: Mar~h 13, 1980 

SUBJECT: IVY MOUNT 

. Group XVIII completion date: 

4360-1 G 
4360-2 E 

4360-3"A 

' 4360-4 8 

4360-5 H 

August 22, 1980 

1251 . 
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~ ' 
! ' 

TO: 
: I FROM: 

DATE: 

SUBJECT: 

CONSTRUCTION ASSIGNMENT-GROUP XIX 

John Mark Construction 
June Dunn 
March 13, 1980 

IVY MOUNT 

Group XIX completion date: August 29, 1980 

; .7753-51 F 
7753-52 E 
7753-53 A 

1

. 7753-58 A 
; 7753-57 A 

I I 7753-54 A 
I,' 7753-55 c 

I, 

•r ; 

. ' 

l 

1252 
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CONSTRUCTION ASSIGNMENT GROUP XX 

TO: · John Mark Construction 
FROM: June Dunn 
DATE: March 13, 1980 

SUBJECT:IVY MOUNT 

Group XX completion date: 

7753-56 F 
7753-41 F 
7753-42 E 
7?53-43 A 
7753-48 A 
7753-47 A 
7753-46 F 

September 5, 1980 

1253 



i I 

I I 

. _, 

CONSTRUCTION ASSIGNMENT GROUP XXI 

TO: John Mark Construction 
FROM: Jun·e Dunn 
DA)E: March 13, 1980 

SUBJECT: 

Group XXI completion date: September 12, 1980 

; I 7753-45 c 
7753-44 A 

.- 7753-31 F 
7753-32 E 
7753-33 A 
7753-38 A 
7753-37 A 

I : 
I I 

I 

I ' 

I 

•' 

I i 

I I 1.254 



CONSTRUCTION ASSIGNMENT GROUP XXII 

TO: John Mark Construction 
FROM: 
DATE: 

June Dunn 
March 13,1980 

SUBJECT: IVY MOUNT 
i I 

Group XXII completion date: 

7753~34 A 
7753-35 c 
7753-36 F 
7753-21 F 
7753-22 E 
7753-23 A 
7753-28 A 

September 19, 1980 

1255 
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I 

i I, 

I; 

I I 

i I . _, 

CONSTRUCTION ASSIGNMENT GROUP XXIII 

TO: John Mark Construct,on 
FROM: JUNE DUNN 
DATE: March 13, 1980 

SUBJECT: IVY MOUNT 
.. , ) 

Group XXIII completion date: 

7753-27 A 
! I 7753-24 A 

~. 7753-25 c 
7753-26 F 
7753-11 F 

I I 7753-12 E 

I I 

I 

• i 

I I 

I 
I 

i i 

I 

7753-13 A 

September 26, 1980 
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CONSTRUCTION ASSIGNMENT GROUP XXIV 

TO: John Mark Construction 
FROM: JUNN DUNN 
DATE: March 13, 1980 

SUBJECT:IVY MOUNT 

Group XXIV completion date: 

7753-14 A 
q753-17 0 

4 7753-16 F 
7753-15 c 
7753-1 G 
7753-2 E 
7753-3 A 

October 3, 1980 

1257 
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,I 

CONSTRUCTION ASSIGNM,ENT_.GROUP XXV 

TO: John Mark Construction 
FROM: JUNE DUNN 
DATE: March 13, 1980 

SUBJECT: IVY MOUNT 

Group XXV completion date: 

7753-4 8 
7753-5 H 

October 10, 1980 

1258 
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MEMORANDUM 

TO: Thomas Dillon 

~ FROM: Thomas F. Daly 
• SUBJECT: Ivymount - Unit Acceptance 

DATE: June 26, 1980 

By vitrue of this memorandum you are he~eby authorized to 

accept units presented by JohnMark Construction W±th reference 

to the Ivymount contract. 

TFD/mds 

1259 
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HOI ~- ASSlCNHI:Nl CROUP ___ _ 
. . . . . .. 

~~ 
. . 3~--~ JLDl N 

:I 

• ~ J~ • . .. .. . . . . .. 
.. . . . . " ~ . .. 

. . . .. . 
COHPLETIDH DATE._ __ _ 

• 
I . I ,I • . ' 

.. • · WALKED FOR EXTRAS.,._ __ 

• 
• 

. 
. .. .. 

.. . . . 

. : . . ..... . . . . . 

.. 
1. 

. . . 
, ·. 
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LOAN AGREEMENT 

Dated as of August ~' 1979 

CONTINENTAL ILLINOIS NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 

a national banking association 
having its office at 

231 South LaSalle Street 
Chicago,.Illinois 60693 

(the •sank•), 

ADC FAIRWAYS CORP. 

a Maryland corporation 
having its office at 

4415 Br iarwood Court,· . 
Annandale, Virginia 22003 

(the •sorrower"). 

AND 

THOMAS F. DALY 
94 Cleveland Drive 

Croton-on-Hudson 
New York 10520 

(the "Guarantor") 

LOCATION OF PROPERTY: 

Fairfax Heritage Condominiums 
III, IV, v, VI and VIII ~nd undeveloped area 

Annandale, Virginia 

LO~N AMOUNT: $12,901,674 
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I ~ LOAN AGREEMENT 

THIS AGREEMENT is made.as of August __ , 1979 by and 

1 

1 

between ADC FAIRWAYS CORP., a Maryland corporation having its 

offic·e at 4415 Briarwood Court, AQnandale, Virginia 2200_3 (the 

"Borrowern), THOMAS F •. DALY, a resident of.New York (the 

"Guarantor") and CONTINENTAL ILLINOIS NATIONAL BANK AND TROST . . . 

COMPANY OF CHICAGO, a national banking association having it~ 

office at 2Jl South LaSalle Street, Chicago, Illinois 6·0693 

(the •sank"). 

A. The Premises. By contract dated July 30, 1979 . 
between Goldbar Realty·, Inc. and other sellers therein named 

(herein called the "Sellers") and Borrower (tbe •Purchase 

Contractn), Borrower has contracted ~o purchase certain real 

estate known as Sections III, IV, v, VI and VIII of Fairfax 

Heritage, in Annandale, Fairfax County, Virginia, which r~al 

I 

1 estate is legally· described in Exhibit A attached hereto and 

made a part hereof, together with all buildings, improvements, 

fixtures and personal property of the· Seller located thereon 

(collectively herein called the "Premises•). 

The Premises have been improved with 18 mid-rise and . 

garden apartment buildings comprising a total of 510 apartment 

units, together with attendant amenities including parking . 
spaces, tennis courts and a swimming pool. Each of the Sections 

: 1 has been established by the Sellers as a separate condominium 

regime as follows: 
i I 

I 
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Section No. of Buildings No. of Units Configuration 

III 11 211 Garden Apartments 
IV 3 127 Mid-rise 
v 2 83 Mid-rise 

VI .1 83 Mid-rise 
·VIII· 1 44 Mid-rise 

The closing of the purchase of the Premises is presently 

scheduled to take place on or about August 15, 1979 at the 

offices of Boothe, Prichard & Dudley in Fairfax, Virginia. 

B. The Project. Upon obtaining title to the Premises,.· 

Borrower proposes to of~er.the condominium units in the Premises 

for sale to the .Public. Borrower plans to do renovation and 

repair work in the individual apartment units and the common 

areas of·each of the .existing condominium regimes in the 

aggregate amount of approximately $3,330,000. The Premises, 

in the .process .of -imp'Covement .by. s.uch renovation .a.nd. repair. 

work, are sometimes hereinafter called the "Project• and such 

renovation and repair work is sometimes hereinafter called the 

•construction of the Project•. 

. . 
Borrower plans to combine the five Sections into three 

expandable condominiums as follows: 
~ 

Briarwood Court - Section VI, which may be expanded 
to include Section V; 

Ivymount Court - Section IV, which may be expanded to 
include Section VIII7 and 

Heritage Woods North - Section III, to be divided into 
a first phase of lll units and an expandable phase of 
100 units. 

In this connection, Borrower will make necessary changes to 

the existing condominium documentation, prepare Publi~ Offering 

Statements and register the same with the Virginia Real Estate 

Commission. 
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c. Financing Reguest. Borrower desires to arrange 

short-ter.m financing for the purchase of the Premises and the 

renovation and sales program. Borrower has applied to-the Bank 

for·a loan for such purposes in 'n ~mou~t not to exceed 

'. $12,901,674. 'l'he loan is to be secured by, among other things, 

I 
I ' 
I 

a mortgage or deed of trust which provides the Bank with a first 

lien on the Premises. Borrower has submitted to the Bank .a . ' 

Project Budget, which includes a cash flow projection, setting 
• 

forth its expected cash requirements for the Pro)ect. Such 

Budget, as approved by the·Bank, is attached hereto as Exhibit 

B •. Borrower will invest $.500,000 of its own funds in the Project 

by applying such funds to the closing of the purchase of the 

Premises. 

D. Loan. T.e1:111s. ~he l()an will-. be due ·on or -before ··~· · . · 

January 31, 1981 and will bear interest, payable monthly, at 

the Prime Rate (as defined in Section ~) in effect from time 

to time plus 2% until maturity, and, after·maturity, at the 

. I· 
1 

Prime Rate plus 4%. Interest shall be compu.ted for the actual 

I 

I i 

I: i 
II 

•! I 

··number of days elapsed ·on the basis of a year consisting of 

360 days. BQrrower has agreed to pay the Bank a non-refundable 

commitment fee equal to 2%· of the amount committed hereunder, 

which is considered to be fully earned upon the execution of 

this Agreement. One half of the commitment fee., or $12.9,017, 

shall be paid out of the proceeds of the first loan disbursement 

hereunder, with the balance to be paid in the form of release 

fees of $253 per unit at each unit closing, and any balance 

due and payable at maturity upon the final release of· the Bank's 

mortgage. 
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E. Condominium Un"it Sales. The apar~ents will be 

offered for sale to the public as condominium units. The ~losing 

of each sale will be made under contract terms acceptable to 

the Bank and at the applicable price listed in the Sch~dule 

of Prices to be submitted to the.Bank for its discretionary 

approval prior ·to the commencement of any offerings or sales 

to tenants in the Project or others. 90% of gross sales proceeds 

will be paid to tha Bank in repayment o~ the loan, together 

with the $253 per unit release fee. ~he ter.m "gross sales 

proceeds" is defined as_the unit sales price. 

F. Special Provisions. Special provisions relating 

to. the fi;rst loan disbursement of approxima.tely $ ·1, '00, oor) ' v 
.. 

which is to be applied to the acquisition cost of the Pr~ises, . 

are set forth in Section 4.9. 

G. Reliance. In reliance upon, and in consideration 

.of the truth and accuracy of ·the foregoing recitals, the Bank 

is willing and h~reby agrees to furnish Borrower the requested 

financing, upon the terms and conditions hereinafter set forth. 

~BEREFORE, in co~sideration of the foregoing and of 

the mutual covenants, .cond.itions and agreements herein contained, 

the parties hereto agree as follows: 

SEC~ION 1 REPRESENTATIONS AND WARRANTIES 
OF BORROWER 

The foregoing recitals are hereby made a part hereof 

and constitute representations of Borrower and Borrower further 

represents and warrants as follows: 

1.1 As of the date of first disbursement hereunder, 

and at all times thereafter until- the funds loaned hereunder 
. 12171 
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I I 

I I 

I , 

I I 

, I 

I , 
: I 

I 

I 

i ' 

have been paid in full, Borrower will have good fee simple title. 

to the Premises and all of the condominium units therein (except 

to the ex.ten·t of unit sales as contemplated herein). 

1. 2 The financial statements-· of Borrower and the 

Guar~ntor, copies of which have been furnished to the Bank, 

have been prepared in ~onformity with generally accepted 

accounting principles and fairly represent the financial 

condition of Borrower and the Guarantor as of their respective 

dates and, since such dates, there has been no material change 

in the financial condition of Borrower or the Guarantor. 

. 1~3 The Project does not now, and when completed will 

not then, violate any applicable statute, law, regulation, rule, 

ordinance or order whatsoever, including without limitation 

the Condominium-·Act .. o.f. the . .Commonweal.th· of V:i!=9inia (the •Act"·), 

environmental, se~urities, public highway, zoning or building 

laws, ordinances, rules, regulations or orders of any 

governmental. authority or agency, contractual arrangements with 

t~ir~ p~~ties, or any covenants or restrictions of record • 

. All consents, licenses, and permits required to complete the 

const~ction of the Project have heretofore been obtained or 

will be obtained before funds for such work are disbursed • 

. 1.4 Borrower is a duly organized and existing Maryland 

corporation, holding a certificate of authority to transact 

business in Virginia and is in good standing under the laws 

of both such states. Borrower is wholly-owned by Sparta Brook 

Construction Corp., a New York corporation which is wholly-owned 

by the Guarantor. 
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1.5 The Guarantor will personally be in charge of 

Borrower's condominium sales program. The sales program will 

be primarily directed to sales for occupancy by purchasers. 

There will.be no rental pool or any formal rental program or 

any rental management services offered. The advertising, 

promotional and sales conduct of the program will be in full 

compliance with all applicable laws and regulations. 

1.6 Neither this Agreement nor any document, financial 

statement, report, notice, schedule, certificate, statement 

or other writing required herein to be furnished,· or ~urnished 

to the Bank by Borrower or the Guarantor, contains any untrue 

statement of a material· fact or omits to state a fact material 

to this Agreement. 

1.7 As of the date of initial disbursement of Loan 

proceeds there wi~l be no actions, s~its or proceedings pending 

·or, ·to the kno~~edge of Borrower, threatened against or ~ffecting 
. 

Borrower or the Premises before any court or any governmental, 

administrative, regulatory, adjudicatory or arbitrational body 

or agency of any kind which is not fully covered by insurance 

or which will materially adversely affect performance by and 

of such parties of any of their obligations pursuant to and 

as contemplated by the terms and provisions of this Agreement. 

1.8 The foregoing representations and warranties, as · 

well as the recital representations, will be true at the date 

of the f.irst disbursement and at the dates of all subsequent 

disbursements of any loan proceeds hereunder, except for the 

necessary effect of the transactions contemplated by this 

Agreement. 
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SECTION 2 -- THE BANK'S AGREEMENT TO LEND 

2.1 On the terms and conditions h~rein set forth, and 

in relianc~ on the prompt and faithful performance by Borrower -· 
of all the terms and provisions of this Ag_reement, the Bank 

I I agrees to lend to Borrower, from time to time, such sums as 

I. 
I I 

i. 

i; I 

I , 

I ! 

i 

i 
"I ' 

may be requested by Borrower, not to exceed in the aggreg~te 

the principal amount of $12,901,674 (hereinafter called the 

•toan Amount•), for the purposes of financing part of the 

acquisition cost of the Premises and paying renovation costs, 

sales costs, debt service, and· fees. The loan will bear inte·rest 

and mature in accordance with the prov~sions of Section 3.1 

below •. 90t of gross sales proceeds shall be applied to the 

repayment of the loan and the unpaid balance of the loan shall 
¥· • . •. • • 

be repaid by Borrower at maturity. 

2.2 The Loan will be disbursed as follows: 

( i) 

( i i) 

(iii) 

the Initial Advance of approximately $8,300,000 

(plus or minus closing prorations) (the •Initial 

Advance•) shall be forwarded to Boothe, Prichard 

& Dudley~ as set forth in Section 3.1 below, 

for disbursement at the closing of the 

acquisition of the Premises. 

Upon such closing, the Bank will also disburse 

the amount of $129,017 towards payment of the 

commitment fee; 

the balance of the Loan shall be disbursed 

from time to time when requested by Bqrrower 

and provided each such request is pursuant 

.~ 
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to the Project Budget as such-Project Budget 

may be modified with the consent of the Bank, 

and is accompanied ~y such cancelled checks, 

paid ~~lls, vouchers, lien waivers,. invoices 

~nd/or other back-up information and data·as 

the Bank may reasonably request. 

2.3 The Bank shall not be required ·to consent to execute· 

a joinder to the recording of, or subordinate the lien of its 

mortgage to the ~ondominium Documents (as hereinafter defined) 

relating to any Section of the Premises or release its mortgage 

lien as to any unit unless and until at the time of the consent 

units owning an aggre~ate of a.t least 50% o.f the common elements 

in such Section have been·sold and units owning an aggregate 

of at least 40% of the common elements in such Section have 
·. 

been scheduled and are ready to be closed within the 4-week 

period next following the exe~ution and delivery of said joinder 

or subordination by the Bank. The closing ·of the ··sale of· said 

units owning ~n aggregate of at least 40% of the common elements 

in such Section within such 4·-week period is herein referred 

to as a "mass closing•. The mass closings for each of the 

Sections shall be completed by the followi'ng dates: 

Section VI 
Section III (Phase 1) 
Section v 
Section III (Phase 2) 
Section VIII 
Section IV 

October 31, 1979 
November 30, 1979 
December 31, 1979 
February .29, 1980 
May 31, 1980 · 
August 31, 1980 

A unit shall be deemed to have been sold if (i) a 

contract for sale (in form and substance approved by the .Bank) 

,has been entered into by Borrower with a bona fide purchaser 

at the sale price for such unit as shown on the Schedule of 
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Prices last approved by the Bank, subject to discounts to . . 
existing tenants allowable thereunder, and such contract provides 

for a closing within six months of signing of the contract, 

and· (ii) a cash earnest money de~osit of at least 2-1/2% of 

the purchase price ha~ been made by purchaser and deposited 

by Borrower in a segregated funds account at the Bank, or in 

the customary form. of closing escrow with a title company· 

reasonably acceptable to the Bank, (iii) any mortgage or other 

contingency clause respecting any such sale has been either 

waived or satisfied 'and (iv) the statutory 10-day recission 

per~od shall have expired. 

2~4 Each advance here~nder shall be made not more 

frequently than twice in any calendar month at the office of 

.. the Bank .upon at .. least five- .full ·busi-ness days-'·· pr·i-or not·ice · · · · · 

to the Bank specifying the amount of the proposed advanc·e. 

The·unpaid balance of the loan shall be repaid by Borrower at 

maturity. 

SECTION 3 -- COVENANTS OF BORROWER 

Borrower hereby covenants and agrees to: 

3.1 Execute and deliver to the Bank its promissory note· 

in the principal amount of $12,901,674 (hereinafter called the 

"Note") payable to the order of the Bank, maturing on or before 

January 31, 1981, with interest on the principal amount 

!

1 

1 o'utstanding from time to time thereon computed from the date 

of each advance until maturity at the Prime Rate in effect from 

time to time plus 2%, with interest only to be payable until ~ 

maturity. 
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After maturity, wh~ther by acceleration or otherwise, 

the outstanding principal balance of the Note shall bear interest 

at the Prime Rate plus 4%. The Note shall provide for payment 

i·n full of the ou.tstanding principal and accrued but unpaid 

interest evidenced thereby on the maturity· date. As used ~erein, 

the ter.m "Prime Rate• shall mean the rate per annum charged . 

by the Bank for 90-day unsecured loans made by it at Chicago, 

Illinois, to commercial customers of the highest credit standing. 

Changes in the rate of interest hereunder due to changes in 

the Prim~ Rate. shall be effective on the date as of which the 

Bank changes the Prime Rate. Payments shall be made on the 

Note· as condominium units are sold with 90% of-gross sales 

proceeds applied to SQch payments. 

3.2 Execute and deliver to the Bank a mortgage or deed 

of trust (the •Mortgagen) securing the payment of the Note and 

all liabilities of Borrower hereunde~ and_constituting a valid 

·first lien on the Premises, and granting to the Bank·a security 

interest in and to all personal property, fixtures and equipment 

owned or to be·owned by Borrower, used or useful to the operation 

or enjoyment of the Project, together with appropriate financing 

statements under the Uniform Commercial Code. 

3.3 Execute and deliver to the Bank a lease and rent 

assignment (hereinafter called the nLease and Rent Assignmentn) 

assigning all present and future leases of space in.the Premises 

and rentals received thereunder to the Bank to further secure 

the Note. 

3.4· Execute and deliver to the Bank an assignment.of 

all the Borrower's right, title and interest in and to all 
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present and future condominium unit purchase agreements 

(hereinafter called the "Assignment of Unit Purchase 

Agreements"). 

· .. 3. 5 Cause the Guarantor tp execute and deliver to the 

Bank his guaranty (the "Guaranty") of the repayment by Borrower 

of its obligations hereunder. 

3.6 The Note, Mortgage, Lease and Rent Assignment, 

Assignment of Unit Purchase Agreements, ·and Guaranty (which 

documents and any amendments or modifications thereto are 

sometimes hereinafter collectively called the •toan Papersa), 

shall be security for the payment of all funds advanced pursuant 

to this Agreement and ~ll obligatiQns of Bdrrower hereunder, 

and shall be in form and content satisfactory to the Bank • 

•• f 

3.7 Deliver to the Bank such certified copies of its 

articles of incorporation, or, by-laws, certifications, 

affidavits, pricing schedules, opinions of counsel, ease~ent 

agreements, licenses and permits, security agreements and such 

other documentation a·s may be necessary, in the Bank's judgmen~,· 

to authorize and support the execution and delivery of all 

documents contemplated by this Agreement. 

3.8 Complete each segment of the renovation and repair 

work on the Premises, lien.free, by the applicable dates set 

forth in the P~oject Budget or by such later date as may be 

consented to by the Bank, and comply in all respects with the 

requirements of all concerned governmental agencies, authorities 

or instrumentalities, including the requirements of. the ua~ional 

Environmental Policy Act of 1969, as amended from ·time to time·. 
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3.9 Keep the Project free and clear of all liens for 

charges of labor, materials, supplies or servicesJ and pay, 

as soon as they become payable 1 all taxes and ·special assessments 

accruing thereon, including, if required by the Bank, payments 

of·all installments of special assessments levied but not yet 

payable, together with all personal property taxes. 

Notwithstanding the foregoing, Borrower shall not be required 
. . 

to pay an~ lien claim, tax or assessment dee·med ~xcessive or. 

invalid or otherwise contested by Borrower so long as Borrower 

shall in good faith object to or otherwise cont~st·the validity 

of same by appropriate.legal p~oceedings and provided further 

that,· prior to the institution of any such legal proceed~ngs, 

Borrower shall, upon d~mand by the Bank, as protection and 

indemnity a~ainst loss or damage resulting therefrom., either 

( i) obta.in from _a -title ins.ur.ance._c.ompany .satisfactory . to tha 

Bank a guaranty over such,claim, or (ii) deposit, either in 

cash or·securities acceptable to the Bank, an amount sufficient 
. . .. 

in the Bank's judgment to cover the cla~m fQr lien or the anpaid 

or protested portion of any such tax or assessment, together 
. . 

with any costs and penalties thereon which may thereafter accrue. 

3.10 Submit to the Bank for· its review and approval 

the form of Public Offering Statement relating to each 

condominium regime which Borrower has filed or proposes to file 

with the Virginia Real Estate Co~ission, No unit sales shall 

be closed under any contract form not approved by the Bank or 

at a price in excess of.that specified in the applicable Schedule 

of Prices.· 

0 • 

3.11 Borrower shall not make distribut~ons to its 

stockholder from any sources until the Note, or any extensions 

or renewals thereof, has been entirely repai~. 
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' 3.12 Borrower shall not enter into any· agreement. 

containing any provision which wouid be violated or breached . . 
by the performance of its obligations hereunder or under any 

instrument or document delivered,or_to be deiivered by it 

hereunder or in connection herewith. 

3.13 Obtain, prior to initial disbursement hereunder, 

commitment letters from one or more lending. institutions 

evidencing commitments to· make end loans to qualified unit 

purchasers in an aggreg~te amount of. at least $13,000,000, 

principally for 90t and 9St financing, all in form and substance 

and.from institutions satisfactory to the Bank. 

SEC'.riON 4 CONDITIONS o·p 'l'BE BANK'S OBLIGATION 
TO MAKE 'l'BE FIRST LOAN ADVMlCE 

... 
The Bank shall not be obligated to make an advance of 

loan proceeds hereunder until it has. received the Loan Papers 

and the following further conditions shall have been sat~sfied: 

4.1 The representations and warranties.mad~ in Section 

! hereof shall be true and correct on and as of the date of. 

the advance (before and after giving effect thereto) with the 

same effect as if made on such date. 

4.2 Borrower shall have furnished to the Bank an American 

Land Title Association Standard Loan Policy (Revised Coverage -

1970), insuring the Bank against loss or damage by reason of· 

defects in title protected by said policy,· or a report on title 

indicating a willingness to issue such a policy, issued by a 

title guarantee company satisfactory to the Bank, in the . 

agg~egate amount of $12,901,674, guaranteeing, as of a .date 
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aggregate amount of $~2, 901,674, guaranteeing,· as of a date 

not earlier than two days prior to the initial advance, the 

Mortgage to be a valid first lien on the Premises, subject only 

.. to existing condomini~ documentation, current general. real 
. 

estate taxes not delinquent, zoning and building laws or 

ordin~nces, existing unrecorded leases, the making of actual 

disbursements on account of the loan, and to such other ma.tters 

and things as may be approved by the Bank. Said tit~e policy 

or commitment shall include a proper legal-description of the 

Premises, all in form satisfactory to the Bank. 

4.3 Borrower shall have furni~hed to the Bank engineer's 

surveys and architectual and engineering reports on the Premises, 

all in form and substance satisfactory to the Bank. 

. ~. . 
4.4 Borrower shall have furnished to the Bank insurance 

policies in companies, coverages and_amounts satisfactory to 

·the Bank, insuring the Project against loss or damage by.fire 

and such other hazards as may be requested by the Bank, 

including, but: not by way of limitation, extended cover.age, 

vandalism, malicious mischief, workmen's compensation, public 

liability, Federal flood insurance if and as required under 

the National Bank Act, for 100% of the insurable value of all 

construction work in.progress from time to time. Each such 

policy shall be maintained in full force and effect until all 

loans hereunder have been paid in full. Borrower will furnish 

the Bank with copies of all reports being submitted from time · 

to time to insurers for increasing or updating all policy 

coverage •. All policies shall contain loss payable an~ other 

provisions satisfactory to the Bank and shall be delivered to 

the Bank. 
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4.5 There shall be no substantial unrepaired damage 

to the Project by fire or other casualty which is not covered 

by insurance collected or in the process of collection 'in amounts 

adequate; in the Bank's judgment, ~o complete and· pay for such 

damage. 

4.6 The Bank shall have received favorable opinions 

of counsel, dated as of the initial advance hereunder and 

addressed to the Bank, as follows: (i) Borrower is a corporation 

duly organized, existing. and in good standing under the laws 

·of the State of Maryland and ·duly qualified to transact bu~iness 
• 

and·in good standing under the laws of the Commonwealth of 

Virginia;·. (ii) this Agreement and the Loan Papers· ar~ the valid, 

legal· and binding obligations of Borrower, and where applicable, 

of the ... Guaran±or~-.enforceable .. in .. accordance with their -respec~ive 

ter.ms, subject only to the effect of bankruptcy, insolvency 

and other similar laws affe~ting creditors' rights generally7 

(iii) neither the Project nor any existing uses of the Premises 

violates or any covenants, easements or restrictions of record; 

(iv) and the transactions contemplated hereby ·are non-usuri~us 

transactions under Virginia law. · Subparagraphs ( i) and ( ii) 

of the foregoing may be covered by Borrower's counsel and 

subparagraphs (iii) and '(iv) by the Bank's local counsel. 

4.7 No Event of Default (as hereinafter defined) shall 

have occurred, nor shall any circumstances exist which, with 

the giving of notice or the passage of time, or both, would, 

in the reasonable op~nion of the Bank, constitute an Event of 

Default. In this connection, Borrower agrees to furnish the . 

Bank with prompt notice of any threatened or pending litigation 
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or governmental proceedings ·which adversely affect, or could 

possibly so affect, the financial condition of· Borrower or the 

Gu~rantor or the timely completion and success of th_e Pro.ject. 

4.8 Borrower shall also furnish the Bank a verified 

Application for Advance showing, in itemized and cumulative 

form, the aggregate cost to Borrow~r of any items of expens~ 

listed in the Project Budget, theretofore actually incurred 

by Borrower, together with waivers of mechanics• and 

materialmens• .liens f~r any labor or material_supplied.for which 

disbursement is requested •. Should the Bank reasonably .conclude 

that·said aggregate undisbursed balance of the loans to be made 

hereunder shall be or become insufficient to pay for the 

completion of the Project, the condominium sales program and 

the payment of all co~ts-and .. ~harges .. o£. every. kind. and nat!Jr·e ........ . 

in connection th~rewith, Borrower shal~ forthwith, upon demand, 
. . ' 

deposit the amount of such estimated deficiency with the Bank, 

and such deposit ·shall first be exhausted b~fore any furtner 

disbursement of the proceeds of the loan shall be made, or shall 

otherwise satisfy the Bank that such deficiency will be met. 

Borrower will also comply with all internal disbursement 

procedures of the Bank. 

4.9 The Bank agrees to disburse, at the closing of the 

purchase of the Premises by Borrower, approximately $8,300,000 

(plus or minus prorations under the Purchase Contract) to Boothe, 

Prichard &: Dudley, the Bank'.s loca-l counsel, under instructions· 

to distribute such funds to the Sellers (and, if appropriate, 

to holders-of prior debt secured by the Premises) at such time 

as (i) Borrower has·deposited $500,000 of its own funds at the 

closing for payment to the Sellers and (ii) Lawyers Title 
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Insurance Company indicates its readiness to issue the title 

commitment or policy.required at Section 4.2. 

SECTION 5 CONDITIONS OF THE BANK'S OBLIGATION TO 
MAKE ADVANCES AFTER THE FIRST ADVANCE 

. 
The Bank's obligation to make any advance after the 

first advance shall be subject to the satisfaction of the 

following conditions: 

5.1 All conditions of the first advance shall have been 

satisfied. 

5.2 Borrower shall have furnished the Bank with a current 

· ~ppli9~tion for Advance, showing changes in, or v.ariations from, 

and all additions to ·the last preceding Application, with each 

component part of the Application being signed or sworn to, 
-

as the case may be, by the same person or· ent.i ties requir~d 
. 

in the last preceding Application, together with (i) waivers . . 
of mechanics' and materialmens• liens for .all labor and material 

supplied to the .date of the current Application and (ii) all 

m~terial changes in the plans and specifications and costing . 
figures, all subject to the writt~n approval of the B_ank. 

5.3 There shall be no substantial unrepaired damage 

to the Project by fire or other casualty which. is not covered 

py insurance collected or in the process of collection. 

5.4 The title insurance company shall have furnished 

a current written endorsement on title to the Premises stating 

in effect that it has again examined the title to the Premises 

and that there has been no adverse change in the condition of 

title since the la·st such examination, and which later .report 
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shall.also (i) contain said title company's interim guarantee 

for all loan disbursements, including the amount of the advance 

then be'ing made, (ii) cover a date not earlier than two days 

·prior to the making of the applicable subsequent advance and 

(iii) contain the endorsements set forth in·section 4.2. 

SECTION 6 BORROWER'S OBLIGATIONS REGARDING THE 
CONDOMINIUM ACT OF 'mE COMMONWEALTH OF 
VIRGINIA . 

6.1 Borrower agrees to combine the five existing 

condominiums comprising the Premises into three expandable 

condominiums, as set forth and designated in Recital Paragraph 

B above, by the submission to the Virginia Real ~stat~ Commission 

and the execution ana recording of appropr~ate amendments to 

the existing condominium declarations, bylaws, rules and 

regulati9ns,. pla.ts and. covenan.t&-o·f· record· -(·her.eina.fter··.: · · ~· 

collec~ively the. •condominium Documents") all in form and 

substance approved by the Bank. Borrower and the Bank further 

agree that each. will execute or cause. to be executed any 

documents or certifications which may be required by the title 

insurer to insure the title to and status of the Premises as 

condominiums under the Act. 

6.2 Upon the closing of each sale of a condominium unit 

in the Premises, the Bank agrees that it will deliver to Borrower 

a partial release of the lien of th~ mortgage and termination 

. statements releasing the security interests under the other 

Loan Papers as to said unit and its appurtenant percentage 

interest in the common elements upon payment to the Bank of 

the $2S3·per unit release fee. and 90% of the gross proceeds 

of .such sale, said proceeds to be applied to Borrower's 
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indebtedness created hereunder. The Bank will release the 

Mortgage and such security interest~ on the remainder of the 

Premises.upon payment in full of all sums·owned hereunder. 

SECTION 7 -- EVENTS OF DEFAULT 

7.1 Each of the following shall constitute an Event 

of Default hereunder: · 

(a) If there shall be a failure to pay1 when due, the 

principal of the Note, or any installment of interest 

thereon, and such failure shall continue for a period 

of fifteen (15) days after writ~en notice thereof 

from the Bank to Borrower, or 

(b) If, for any reason whatsoever, there shall be an 

.. uncured default.. .under- any...m ... the -terms.. and-.pr.~isions. ........ : .. . 
. . 

of the Loan Papers (other.t~an the Note), or any 

other.of the various loan·documents given to secure 

.the Bank's loan and such default shall remain -uncured 

for thirty (30) days after written not~ce thereof 

from the Bank to Borrower, or 

(c) If ~orrower shall fail to keep and perform any other 

covenant or condition herein contained on Borrower•s· 

part to be kept and performed, and such failure 

shall continue for thirty (30) days after written 

notice thereof from the Bank to Borrower, or 

(d) If any representation or warranty made herein by 

Borr~wer or otherwise made in writing in connection 

with this Agreement shall prove to be or·to ha've 

been false in any mate~ial respect either w&en made 
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or subsequently~ and such representation or warranty 

is not corrected within thirty (30) days after 

written notice thereof shall have been given to 

Borrowerr or 

. 
(e) If the P~oject, or any material part thereof, is 

materially damaged or destroyed by fire or other 

casualty .and the loss is not, i.n the Bank's opinion, · 

adequately covered by insurance actually collected 

or in the process of collection, and if Borrower 

shall fail to deposit the deficiency with the BankJ 

or 

(f) If Borrower or the Guarantor makes an assignment 

for the benefit of creditorsJ or petitions or applies ... 

to any .tribunal··-f.oxr .. the .. appo-intment.. of-.·a· trus-t..ee .. - .. .:. ... 

or receiver for itself or .for any substantial ·part · 

of its assets, or commences any proceedings under 

any bankruptcy, arrangement, in~olvency, readJ~stment 

of debt or statute of any jurisdiction, whether . 
now or hereafter in effectr or if any such petition 

or application is filed or any such proceedings 

are commenced, and Borrower or the Guarantor by 

any act indicates its approval thereof, consent 

thereto, or acquiescence therein, or an order is 

entered appointing any such trustee or ~eceiver, 

or adjudicating Borrower or the Guarantor bankrupt 

or insolvent, or approving the petition in any such 

proceedings, and such order remains in effect for 

more than sixty (60) days or such proceedings ·shall 

not be dismissed within ninety (90) days7 and such 
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order remains undischarged and unstayed for a period 0 

in excess of sixty (60) days provided that, during 

such 60 or 90 day period, as the case may be, the 
' . . Bank, 1n 1ts discretion, may refuse to make any 

disbursement of funds~under this Agreement, or 

(g) If Borrower fails to comply with any requirement, 

~elativ~ to the ·Premises or the Project, ~f any 

governmental authority having jurisdiction thereof·, 

within thirty (30) days after notice in writing 

o_f such requiorement shall have been given to 

Borrower, or within such further time, not to. exceed 

sixty (~0) days as is reasonable under the 

circumstances; or 

: ... (h) If. BorroweJ: .. t.fa.ils- ei thew· .to. depos~t .. ··with·_.the 0 Bank··- 000

- •••• 

. . 
the amount of any deficiency anticipated by the 

Bank p~rsuant to Section 4.8 within thirty (30)' 
. 

days after written request.for such deposit shall 

have been given to Borrower, 

(i) Any order or decree is entered by any court of 

competent jurisdiction directly or indire.ctly 

enjoining the construction or completion of the 

Project or the sale of condominium units therein 

or enjoining or prohibiting the Bank (except for 

reasons not relating to this loan) or Borrower, 

·or either of them, from performing any of their 

obligations under this Agreement, and such order 

or decree is not vacated, and the proceedings ~ut 

of which such order or. decree arose are not 
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dismissed, within thirty (30) days after the granting. 

of such decree or order1 

(j) If, in the reasonable judq.ment of the Bank, there 

is a material adverse change in the financi~l 

condition of Borrower after the initial disbursement 

of Loan proceedsJ or 

(k) Proceedings are commenced by any public or quasi­

public body to acquire the Premises or any material. 

interest in or any material part thereof by eminent 

domain and such proceedings are not dismissed within 

forty-five (45) days after the commencement thereofJ 

or 

(1) Any lien or notice of lien for the performance of· 
. ;, . . .. 

work or the· supplying of materials is· filed o~ served 

against the Premises or any part thereof and remains 

unsatisfied or ~n~?.onded (in a ma·nner set forti) in 

Section 3.10 hereof) at the time of any request 

fo~ .disbursement or for a peri~d of twenty (20} 

days after. the-date of filing thereofJ or 

(m} Any mass closing is not completed by the applicable· 

date therefor provided in Section 2.3 hereofJ 

then, and in any such event, if any such Event of Default shall 

then be continuing, the Bank may, in addition to all remedies 

conferred upon the Bank by law and by the terms of any document· 

delivered to the Bank hereunder, evidencing or securing (in 

whole or in part) its loan to Borrower, take any or all of the 

following actions, concurrently or successively, by giving 
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written notice to Borrower by registered or certified mail: 

(i). declare the Note delivered purs~ant to this Agreement to 

be, and the Note shall thereupon become, forthwith due and 

payable without presentment, demand, protest or other notice 

of any kind, all of which are hereby-expressly waived, anything 

contained herein or in the Note or security documentation to 

the contrary notwithstan4ing, ~ii) terminate the agreements 
I 

of the Bank to extend credit of any kind hereunder, whereupon 

the commitment and obligation of the Bank to make loans hereunder· 

shall terminate, (iii) proceed to recover on any bond.s that . 
may be furnished in connection with the construction of the 

Project, and (iv) enter upon the Premises and take possession 

the~eof, complete the construction of the Project and do anything 

which in its sole judgment is necessary or desirable to fulfill, 

pay,. set.tle or .. comprom·ise .. tbe ... eeligat.ions·-·Of ·Borrowe~- hereandei-·-- ...... · · 
. . . 

or to complete the Project, including .the right either to avail 

itself of and procure performance of existing contracts or by 
. 

letting new contracts with either the same contractors an~ 

architect or with others. Borrower shall be liable to the Bank 

for all sums paid or incurred for the construction, completion · 

and equipping of the Project, whether the same shall be paid 

or incurred pursuant to the provisions of this paragraph or 

otherwise, and all payments made or liabilities incurred by 

the Bank hereunder, o~ any kind whatsoever, shall be payable 

UPon demand·, with interest .to the date of payment at the rate 

·of 1% per annum over the applicable interest rate provided for 

in the Note, and all of the foregoing, including interest, shall 

be deemed and shall constitute advances under this Agreement. 

The assertion of any one or more of the aforementioned remedies 

shall not preclude the Bank from invoking any other remed'ies. 
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SECTION 8 --· GENERAL PROVISIONS 

The following provisions shall be applicable throughout 

the ter.m of this Agreement: 

8.1 Borrower agrees to allow the Bank, its contractors, 

representatives or agents, at any time during nor.mal business 

hou~s, reasonable access to the records and books of account, , 

including any supporting or related vouchers kept by Borrower,· 

its representatives or agents, in connection.with the_Project,. 

such access to include· the right to make extracts or copies 

thereof, and including the right.of the Bank's designated 

~nspectio~ engineer, to make periodic insp~ctions ·of the Project • 

8.2 Upon ten days P.rior written notice furnished Borrower 

·· ·by the MB~ftk ··(-wh-i-eh ,notiee~1 : .. however·,--wi-i-:1. not· ·be: reqQi~ -afte~·.& -- ·-· . · 
.. 

an Event of Default), the Bank may deduct, from any payment 

to be·made to or for the account of Borrower under this 
• 0 

Agreement, any amount necessary for the payment of any ex~enses 

relating· to (il the examination of title to the Premises, 

including, without limitation, the cost of title opinions, 

abstracts, title insurance policies, surveys, revenue stamps 

and recording fees7 (ii) any other expenses incurred in the 

procuring and making· of the loans hereunder, including, without 

limitation, fees and expenses due the Bank's attorneys, fees 

due the Bank's inspection engineer, accrued interest on the 

loans, and any charges incurred in the payment of any insurance 

premium, encumbrance, tax, assessment, or other charge or lien 

upon the Premises or personal property located thereon7 and 

(iii) any amounts necessary to complete the construction or 

equipping of the Project, or to satisfy or discharge any 
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mechanics• or materialmens• liens thereon, and may apply such 

amounts· in connection with.making an~ payment to or for the 

account of Borrower hereunder, and all sums so applied shall 

be deemed advances under this Agreement, secured by the aforesaid 

security .. 

8.3 Borrower agrees that it will not assign or encuMber 

any of its rights under this ~greement, except insofar as 

permitted by this Agreement or except with the prior written 

consent of the Bankr nor will it convey, encumber or dispose 

of any interest, legal or beneficial, in the Premises or the 

Proje.ct, pr.ovided however, Borrower may sell individual units. 

to purchasers thereof in accordance with this Agreement. Any 

per.mitted assignment ot encumbrance of Borrower's said rights 

shall not be construed as extending to further assignments or 
. . ,. • • ·.••• • • . r' • 

encumbrances ·of said rights. Borrower and the .Guarantor further 

agree that Borrower and the Guarantor will not undertake 

additional projects, nor sell, dispose, mortgage, pledge o~ 

otherwise encumber any of their assets7 ·nor will Borrower or . 
the Guarantor guarantee or became a surety upon the obligations 

of ot~ers, nor enter into indemnification agreements or other 

agreements having the effect of its assuming, paying or otherwise 

taking up the obligations of others, without in each case first 

obtaining the prior written approval of the Bank, which approval 

will not be unreasonably withheld. The Bank agrees that·any 

approval of· such a proposed transaction will be withheld only 

9n the ground that such transaction is likely, in the Bank's 

opin·ion, to have a material adverse effect on Borrower and/or 

the Guaran·tor, as the case may be. 
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8.4 Borrower agrees·to pay all reasonable fees and 

expenses of the Bank's attorneys and of its inspection engineer. 

8.5 Any notice which any party hereto may be required, 

or may desire, to give hereunder shall be deemed to have been 

given if mailed by United States Registered or Certified Mail 

postage prepaid addressed: 

In the case of Borrower, to: 

·ADC Fairways Corp. 
4415 Briarwood Court 
Annandale, Virginia 22003 
Attention: Mr. Thomas F. Daly 

In the case of the Bank, toa 

Continental Illinois National Bank and 
and 'rrust Company of Chicago · 

231 South·LaSalle Street 
Chicago, Illinois 60693 . 
Attention: Ms. Margaret A. Dolan 

' . -
or to such other address as the party_to be served with notice 

may have furnished to the other party·as a place designated 

for the service of notice. 

8.6 No.'failure to ~xercise, and no delay in exercising, 

on the part of the Bank, any right, power or privilege hereunder 

shall op~rate as a waiver thereof, nor shall any single or 

partial exercise of any right, power or privilege hereunder 

preclude any other or further exercise there~£, or the exercise 

of any other right, power or privilege. The rights and remedies 

herein provided are cumulative and not .exclusive-of ·any right 

or limitation provided b~ law. No notice to or demand on 

Borrower in any case shall, in itself, entitle Borrower to any 

other or further notice or demand in similar or other. 

circumstances or constitute a waiver of the rights of the Bank 

to any other or further action in any circumstances without 

notice or demand. · 1293" 



8.7 If Borrower erects, while the Project is being 

constructed, one or more signs on o~ about the Premises 

indicating the identity of any of the parties identified in 

any way with the project, said sign or signs shall set forth 

the fact, if the Bank so requests and without expense to the 

Bank, that the Bank is furnishing the interim financing. If 

Borrower fails to erect any such sign or signs, then the Bank, 

at its option, shall have th~ right to erect such a sign or 

signs on the Premises at the Bank's expense, of such placement, 

size, for.m and wording as it may reasonably elect, indicating 

the Bank as the source of the interim financing. 

8.~ This Agreement has been made and entered into in 

the Commonwealth of Virginia and shall be interpreted in 

.: . ac.c!)rdanc~ .. w·i tb. the internal .la.w .. th.ereof •. a.nd..-shall .. ..b~.b.in~ing- --·-· .. 

upon and inure to the benefit of the ~espective parties hereto 

and their respective successors and assigns. 

8.9 No approval by the Bank or·by its inspection engineer 

or counsel of construction of the Project or any part thereof, 

or of the plans and specifications shall impose any 

responsibility on the Bank·as to adequacy or.legality thereof, 

nor shall the Bank be in any way estopped by any such approval 

from requiring reconstruction of any portion of construction 

of the Project where such construction is in fact illegal or 

inadequate or where.such construction does not conform to the 

approved plans and specifications. Any approval of the plans 

,i and specifications or any part of the construction of the Project 

,I by the Bank, its inspection ·engineer, counsel, employ~es or 
::i 

1 agents shall be made exclusively for the benefit of the Bank 
I 

!I 
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and no third party shall ha~e. any right to rely the~eon in any 

way. 

8.10 If, because of Borrower's failure to comply with 
• 

the ter.ms of this Agreement, the loans contemplated her~under 

have not been opened and the first advance made thereunder·by 

September·30, 1979, then, at the option of the Bank, this 

Agreement shall become void and all commitments of the Bank 
.· 

made hereunder shall cease. 

8.11 Borrower· further covenants with the Bank as follows: 

(i) all materials.contracted or purchased. for delivery to the 

Premises or for use in renovation thereof, and all labor 

contracted or hired fQr or in connection therewith, shall be 

. used and employed solely on the Premises and in such renovation 

·- .and for.-no-other .. pur.pose ; .. ( i-i). Borrower shall -pa-y promptly .to 

the Bank witnout demand, with interest thereon from date of 

~xpenditure at the default interest rate specified in the Note, 

reasonable attorneys• fees and all· costs and other expenses 

paid or incurr~d by the Bank in enforcing or exercising (or 

in preparation for suc·h enforcing or exercise) its rights or 

remedies created by, connected with or provided in this 

Agreement, and payment thereof shall be secured by the Mortgage; 

(iii) Borrower shall indemnify the Bank and hold the Bank 

harmless from and against all loss, cost, liab.~lity or expense 

incurred as a result of any claim of brokar•s or finder's fee 

against the Bank by any person or entity in connection with 

any· of the transactions herein contemplated; (iv) Borrower agrees 

to indemnify and hold the Bank harmless of and from all injury, 

damage and liability to the person or property of the parties 

hereto or to third parties by reason of the transactions 
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contemplated herein; and (v) Borrower shall undertake at its 

own expense the defense of the Bank in any lawsuit commenced 

as a result of injury, damage or liability occurring in, or 

abou~ the Premises. Borrower shall notify the Bank of each 

such action, suit or proceeding, andBorrower may, and upon 

the Bank's request shall, at Borrower's expense resist and defend 

such.action, suit or proceeding, or cause the same to be resisted 

and defended by counsel designa~ed by Borrower and approved 

in writing by the Bank. 

8.12 The Bank shall have the right, but not the 

obl;gation, to do any and all acts which the Bank may deem 

reasonably necessary to assure the .Prompt and proper completion 

of renovation of the Project and the condominium conversion 

thereof and the lien priority of the funds disbursed hereund~r. 
• .... ·. . . 

Any expense paid or incurred, or any advance made by the Bank 

in such connection, shall be paid by.Borrower. to the Bank upon 

demand·. Such amounts as are advanced or expended by the ~ank 
. 

hereunder shall be secured by the Mo~tgage ~nd other security .. 
Loan Papers and shall bear interest from the date of advance 

or expenditure at the default interest rate provided in the· 

Note. · 

8.13 This Agreem~nt and the Loan Papers shall be binding 

upon and inure to the benefit of the respective parties hereto 

and their respective successors and assigns, provided that no 

assiqnment by Borrower shall be effective except as provided 

in Section 8.3 hereof. This Agreement is made for the sole 

benefit of Borrower and the Bank (and the Bank's successors 
. . 

and assigns, if any), and no other person or persons shall have 

any benefits, rights or remedies under or .by reason of this 
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Agreement, nor shall t~e Bank owe any duty whatsoever to any 

person or entity for labor perfor.med or materials furnished 

or renovations to the Premises· to apply any undisbursed portion 

of the loan to the payment therefor or to exercise any right 

or power of the Bank hereunder or. aris~ng from any default by· 

Borrower hereunder. · 

8.14 All documents and other matters required by ~ny 

of the provis'ions of this Agreement to be-sub~itted or furnished 

to the Bank shall be in form and substance satisfactory to the 

Bank. In the event of any conflict or discrepa~cy between the 

ter.ms of this Agreement and the ter.ms of any of the Loan Papers,· 

the ter.ms of this Agreement shall control. 

8.15 Time is hereby declared to be of the essence of 

this Agreement and of every.·par~ -hereof .•.. ·.-·-· 

8.16 Any .and all disbursements, payments and amounts 

.expended by the Bank pursuant· to this-Agreement, and all other 

loan expenses, shall, as and when advanced 'or incurred, be and 

bec·ome secured· by the Mortgage and other security Loan Papers 

to the same extent and effect as if the terms and provisions 

of this Agreement were set forth therein, whether or not the 

aggregate of such indebtedness shall exceed the face amount 

of the Note, and any Event of Default which may occur under 

this Agreement shall constitute a default under the Note, the 

Mortgage and other Loan Papers. 

8.17 This Agreement constitutes the entire agreement 

be.tween the parties hereto and may no~ be modified or amended 



.• 
.. 

in any manner other than by supplemental written agreement 

executed by the parties thereto. 

IN WITNESS WHEREOF, the parties hereto have caused this 

Agreement to be executed as of the ~ay and year first above 
• 

written. 

Borrower: 

The Bank: 

The .. Guar.an tor: ......... . 
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' I ,'~ 
I 

JSXHIBI':D A · 

Description 

I Fairfax Heritage III Condominium, as designated and described in 
I, the Declaration est~blishin_g said condominium, recorded among· the · 

1 land records of Fairfax County, Virginia, in Deed.Book 4126 at page 
: 595, as amended by the Amendment to Condominium' Instruments for 

1

: Fairfax Heritage I through XI Condominiums, and recorded among the . 
::aforesaid land records in Deed B~ok 4379 at page 114: and further 

amended by the Second Amendment to Condominium Instruments for 
,, Fairfax Heritage· I through XI Condominiums, and recorded among the· 
aforesaid land records in Deed Book 4399 at page 376; as further 

1

1 

amended by the Third Amendment to Condominium· Instruments for 
I, Fairfax Heritage I through XI Condominiums and recorded among 
I the aforesaid land records in Deed Book 4423 at page 655 and as 
I further .amended by the Fourth Amendment to Condominium Instruments 
I for ·rairfax Heritage I through XI Condominiums, and recorded among 
. the aforesaid land t·ecords in Deed Book 4456 at page 133 and re-

I recorded in Deed Book 4412 at page 831, containing 212· condominium 
units, said parcel being more particularly described "in the above 

': re-~erenced Declaration as follows: .(See attached.) 
I! •" 

···•· .· 
. . 

I: 

·~ 

I • 
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DESCRIPTION 

III 

Beglnnlng at a point, s~:d point being s. 24° 00' 
·oo" w. 1158.65 feet and N. 66° oo• OO" w. 108.00 · 
feet .from the northwesterly corner of Lillian s .. 
DucibellaJ thence running through the property of 
formerly James L. Mcilvaine and Carl M. Freeman, 

. Co-Trustees, Bristow Limited Partnership Benefi-· 
ciary, the following courses and distances: ~. 

'24° 00' 00" w. 101.05 feetJ N. 72° 59' 42" w. 
· 209.55 feet7 s. 74° 22' 20" w. 74.00 feetJ N. 40° 
17' 20" w. 208.00 feetJ N. 77° 10' 20" w. 163.00 
feet7 N. 64° 37' 20" W. 224.37 feet7 N. 58° 0~' 
34 11 w; 59.85 feet, N. 3° 48' 40 11 w. 192.71 feet, 
N. 37° 19 1 00 11 W. 259.00 feetJ N. 52° 41' 00" E. 
255.54 feet to a point on tha southerly boundary 

·of Section One, Ameri~ana Fairfax:· thenQe with 
the said qoundary s. 78° 13' 00" E. 39.26 feet 
to a point, thence departing from Section One 
and running through the aforementioned formerly 
Mcilvaine and Freeman the following courses and 
distances: s. 37° 19' 00" ·E. 168.39 feetJ s. 
74° 55' SO" E. 104.00 feet7 N. 82° 50' OO".E. 
88.50 feet; s. 75° 17' 10 11 E •. 122.00 feet; s. · 
30° 23 1 4l" E. 187.82 feetJ N. 66° 35' 43".E • 
. 146.01 feet; s. 63° 09' 17" S •. 288.35 feet7 with 
a curve to the right. whose radius. is 528.50 feet-. 
(whose chord is s. 9° 32' 45" ~~ 263.83 feet) an· 
arc distance of 266.65 feet ana s. 24° oo• OO" 
w. 154.98 feet to the point of beginning, con­
taining 536,790 square feet or 12.32300 acres of 
land. • 

.. 
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·'EXHIBIT A 

Descriotion 

Fairfax Heritage IV:Condominium, as designated and described in 
the·Declaration establishing said condominium, recorded among the· 
land records of Fairfax County, Virginia!. ~n Deed Book. 4127 at page·. 
1, as amended by the Amendment to Condom1n~um Instruments for 
Fairfax Heritage I thr9ugh XI ~ondominiums, and recorded among the. 
aforesaid land reco~ds in Deed Book 4379 at page 114;. and further ·. 
amended by the·Second Amendment to Condominium Instruments for 
Fairfax Heritage I through XI Condominiums, and recorded among the 
aforesaid land records in Deed Book 4399 at page 376; as further 
amended by the Third Amendment to Condominium Instruments for 
Fairfax Heritage I through XI Condominiums and recorded among 
the afor·esaid land records in Deed Book 4423 at page 655. and as . 

·further. amended by the.Fourth Amendment to Condominium Instruments 
for Fairfax Heritage I through XI Condominiums, and recorded among 
the aforesaid l.and recorqs in Deed Book. 4456 at page 133 and re- . 
recorded in Deed Book 4472 at pa·ge 831, containing 127 condominium· 
units, said. parcel being more particu~arly described in the above 
xeferenced Declaration as follows: (See attached.) 

.. . . 
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DESCRIPTION 

IV 

Beginning at a corner on the easterly boundary of Sec-
.tion Two, Americana Fairfax, said corner being N. 17° 
45' 26" E. 376.42 feet from~tlfe southeast corner of 
sald Section Two, Americana Fairfax; thence running 
with the easterly. line of said Section Two·, Americana 
Fairfa.x, N. 24° 19' 00" E. 110.00 feet to a pointr 
thence running through the land of formerly Mcilvaine 
and Freeman, Co-Trustees, the following courses and 
distances:· Due East 231.00 feet; s. 51° 35' 40" E. 
147.52 feet, s. 24° 47' 40" R. 202.68 feet; s. 24° 56' 
00" w. 45.00 feet; s. 65° 12' 20" w. 233.40 feet; and 
s. 18° 23' 40" E. 76.70 feet to a point of a curve on 
the northe~ly side of Patriot Drive (60 feet wide); 
thence continuing through the land of formerly Mcilvaine 
and Freeman, Co-Trustees, in a southwesterly direction 

. along the northerly side of said Patriot Drive with a 
curve to the left of radius· 505.00 feet (chord 221.14 
feet bearingS. 58° 57 1 30" W.) an arc distance of . 
222.94 feet to a. P.T.; thence departing said. Patr.iot 
Drive and continuing through the la~d of said formerly. 
Mcilvaine. and Freeman, Co-Trustees, N. 56° 55.' 50 n W. 
174.64 feet; N~ 1° 06' 40" E. 239.57 feet to a point 

·on the aforementioned easterly line'of Section Two, 
~ Americana Fairfax; thence running with said easterly 

line of Sect~on Two, America~a Fairfax, N. 17° 45' 26" 
E. 170.00 feet to 'the point and-.place of beginning; 
containing 4.~36 acres of land. 

. . . 
Together with the following described parcel of land: 

Beginning at a point lying in the northerly right-of-way 
line of Patriot Drive, said·point of beginning lying N •. 
66° 00' 00" w. 387.90 feet to the P.C. of a curve to the. 
left; thence 92.45 feet along the arc of said curve to 
the.left which curve has a radius of 505.00 feet,·the 
chord of which arc bears N. 71° 14' 40" w. 92.32 feet 
from the P.T. of the return curve located at the north­
westerly intersecti~n .of said Patriot Drive with the 
westerly right-of-way'of Heritage Drive, State Route 
2630 (th•se last mentioned courses and distances are 
measured along said northe·rly right-of-way 1 ine of 

·Patriot Drive); thence continuing with said northerly 
· right-of-way line of Patriot Drlve 281.22 feet along 

the arc of a curve to the left, whic~ curve has a rad­
ius of 505,00 feet, the chord of which arc bears s. 87° 
3~' 33" w. 277.60 feet.to a pointJ thence departing 
from said street line and running th~ough.the former 
Mcilvaine and Freeman, Co-Trustees pt·operty along the ·. 
following courses and distances: N. 18° 23' 40" w. 
76.70 feet; N. 65° 12' 20" E. 223.40 feet7 s. 64°-00' 
00" E. 130.00 feet; and s. 10° 30' 00" w. 99.32 feet 
to the point of beginning containing 0.7609 acres of 
land. 
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EXHIBIT A 

Description 

·Fairfax Heritage V Condominium, as designated and described in 
the Declaration establishing said condominium, recorded among 
the land records of Fairfax County, Virginia, in Deed Book 4127 

··at Page 109, as amended by the Amendment to Condomin.ium Instru­
ments for Fairfax Heritage I through XI Condoainiums, and re­
corded. among the aforesaid land records in Qe~d Book 4379 at 
Page 1147 and further amended py the Second Amendment to Condo­
minium Instruments for Fairfax Heritage I through XI Condomin~ 
iums, and recorded among the aforesaid land records in Deed 
Book 4399 ·at page 376~ as further amended by the Third Amend-

'ment to Condom"inium Instruments for Fairfax Heritage I through 
XI Condominitims and recorded among the aforesaid land records 
i~ Deed Book 4423 at. Page 655 and as further amend~d. by the 

.Fourth Amendment to Condominium Instruments for Fairfax Heri­
tage I through XI. Condominiums, and recorded· among the afore­
said land records in Deed Book 4456 at Page 133 and re-record­
ed in Deed Book 4472 at Page 831, containing 83 condominium 
units,~ said parcel being more particularly described in the 
above referenced Declaration as follows: ~ . 

... 

Beginning at the southwest·corner of Section Two,· 
Americana Fairfax, thence running through said Sec-
tion Two, Ame.ricana Fairfax, !to 79° 04 1 00" E. · 
419.47.feet to a poin~; thence continuing through 
said S~ction Two, Americana·Fairfax and the same 
course ~ontinued through the land now or foraerly 
of t1oilvaine and. Freeman, Co-Trustees, s. 25° ll' 
30" E. (passing over the southeasterly line of . 
said Section Two, Americana Fairfax, at 35.93 feet) 
a total distance of 237.39 feet to a point·; thence 
continuing. through the land of said r-tcilvaine and 
Freeman, s. 56° 54 1 30" E. 121.23 feet to a point 
on the northwesterly line of proposed Patriot Drive 
(60 feet·wide)i thence continuing through the. said 
land of l~cilvaine and Freeman with the north,e~esterly 
line of said proposed Patriot Drive,: s. 46° 18 • 40 11

• 

w. 273.19 feet; thence departinq said proposed Pa­
triot Drive and continuing through the land of said 
Mcilvaine and Freeoan, N. 50° 32' 40" W. 268.08 . 
feet and N. 43° 41 1 20" w. 303.96 feet to the point:· 
and place of beginning, containing 3.2372 acres of · 
land. .. 
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· Description 

Fairfax Heritage VI Condominium, as designated and d~scribed 
in the Declaration establishing said condominium, recorded 
among the land records of Fairfax County, Virginia, in Deed 
Book 4127 at·~age 212, as amended by the Amendment to Condo­
minium Instruments for Fairfax Heritage I through XI Condomi­
niums, and recorded among the aforesaid land records in Deed 
Book 4379.at Page 114: and further amended .bY the Se~ond Amend­
ment to Condominium Instruments for Fairfax Heritage I through 
XI Condominiums, and recorded among the aforesaid land records 
in Deed Book 4399 at Page 376: as further amended by the Third 
Amendment to Condominium Instruments for Fairfax Heritage I 
through XI Condominiums and recorded among the aforesaid land 
records in Deed Book· 4423 at Page 655 and as further amended 
by the Fourth Amendment to Condominium Instruments for Fairfax 
Heritage I through XI Condominiums, and recorded among the 
aforesaid land records in Deed Book 4456 at Page 133-and re-. 
corded in Deed Book 4472 at Page 831, containing 45 condominium 
units, said parcel being more particularly described in the 
above .referen~ed Declaration as follows: ~ · 

~~ginning at a point on th~·easterly.line of S~ction 
Two, Americana Fairfax, said.point being N. 17° 4?' 
26 11 E. 50.00 feet from the southeast corner of said 
Section Two, Americana Fairfax, thence running with 
the easterly line of said Section Two, Americana 
Fairfax, N. 17° 45' 26" E. ·156.42 feet; thence de­
parting said Section Two, Americana Fairfax and 
running through t~e land of now or formerly James 
L. Mcilvaine and Carl M. Freeman, Co-Trustees, s. 
01° 06' 40" w. 239.57 feet and s. 56° 55' SO" E. 
174.64 feet to a point on the northerly side of 
Patriot Drive (60 feet wide); thence running with 
the northwesterry line of said Patriot Drive s. 
46° 18' 40" w. 177.28 feet to a point; thence de­
parting said Patriot Drive and continuing through 
the land of said now or formerly Mcilvaine and 
Freeman, N. 56° 54' 30" w. 121.23 feet; thence con­
tinuing through the land of said now or formerly 
Mcilvaine and Freeman and the same course continued 
through the afo.rementioned Section Two, Americana 

.Fairfax, N. 25° 11' 30" w. (pas~ing over the south­
erly line of Section Two, Americana Fairfax at 201.46 

·feet) a total distance of 237.39 feet; thence continu­
ing through the said Section Two, Americana Fairfax, 
N. 79° 04' 00" E. 144.00 feet to the point and place 
of beginning, coht.aining 1. 2501 acres of ·land. 
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EXHIBIT A 

Description 

Fairfax Heritage VIII Condominium, as designated and described in 
the Declaration establishing saia condominium, recorded among the 
land records of Fairfax County, Virginia, in Deed Book 4127 at page 
419, as amended by the Amendment to·Condominium Instruments for · 

·Fairfax Heritage I through XI Condominiums, and recorded among·the 
·aforesaid land records in.Deed Book 4379·at page 114; and further 
amended by the Second Amendment to Condominium Instruments for 
Fairfax Heritage I through XI Condominiums, and recorded among the 
aforesaid land records in Deed Book 4399 at page 376; as further 
amended by the Third Amendment to: Condominium Instruments for 
Fairfax Heritage I through XI ~ondominiums and recorded among 
the aforesaid lahd records in Deed Book 4423 at·page 655 and as 

. further. amended by t~e Four~h Amendment to Condominium Instrument~ 
for Fairfax Heritage I through XI Condominiums, and recorded among 
the aforesaid land records in Deed Book 4456 at p~ge 133 and re­
recorded in Deed Book 4472 at page 831, containing 44 condominium 
units, said parcel bei~g more particularly described in the above 

. re~erenced ·Declaration as· follows: (See attached.) 

... 
. · 
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DESCRIPTION 

VIII 

Beginning at a point on the southerly line of Patriot 
Drive (60 feet wide) said point lying S. 24° 00 1 00" 
w. 618.02 feet and N. 66° 00' 00" w. 85.84 feet from 
the southwesterly terminus of the centerline of Hnmmer 
Road as dedicated in Deed Book 2243 at page 3587 thence· 
running through the land now or formerly of Mcilvaine 
and Freeman, s. 24° 00' 00" w .. 328.00 feet and N. 66° 
00' 00" W. 166.16 ~eet to a point lying N. 24° 00' oon 
E. 3'4.00 feet from a corner of the Immanuel Methodist 
Church; thence continuing through the land of said. 
Mcilvaine and Freeman, N. 24° 00 1 oon E. 328.00 feet. 
to a poin~ on the southerly side of said Pattio~·n~ive; 
thence running with the southerly l!ne of said Patriot 
Dtive~ s. 66° 00' OO"'E~ 166.16 feet to the point and 
place of beginning, containing 1.251 acres of land •.. 

Together with the ·following described· parcel of land: . . . . . 
Beginning at·a point lying in the westerly right-of-
way line of Heritage Drive,· ·said point of beginning · 
being the northeasterly corner of the property of the 
.Board of Trustees, Immanuel Methodist Church as the· 
same appears d~ly recorded in Deed Book 2263, Page 576 
a~ong the land records of Fairfax. ~ounty, Virginia; .. 
thence departing from said s.treet line and runnil)g -
with the northerly· boundary of the .property of· Immanuel 
Methodist Church, N. 66° 00' 00" w. 209.00 feet to the 
northwesterly ~orner of the said Church property;. thence 
running through the property of the former·Mcilvaine and 
Freema~, Co-Trustees, along the following courses.and 
distances: N. 24° 00 1 00" E. 34.00 feet; S. 66° 00 1

. 

oon E. 166.16 feet; and .N. 24 ° 00 I 00 11 E. 328.00 feet 
to·a point, said point lying in the southerly right- · 
of-way line of Patriot Drive; thence running with a 

· portion of said southerly line of Patriot Drive, s. 
66° 00' 00" E. 17.84 feet to the P.C. of a curve to 
the right; thence 39.27 feet along the arc of said 
curve to the right which curve has a radius of 25.00 
feet, the chord of which arc bears S. 21° 00' 00" E. 
35.36 feet to the P.T., said P.T. lying in the afore­
mentioned westerly right-of-way line of Heritage Drive; 
thence running with said westerly right-of-way line of 
Heritage Drive, s. 24° 00' 00" w. 337.00 feet to the 
point of beginning containing 0.48274.acres of land. 
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EXHIBIT A 
DESCRIPTION 

... 

~--- .. -.··. . . . ·:· -·-··· ··-· - . -· - . --· ... ····· . . --
,J~ Be~i:rining at a point lyilli in .the westerly right-of-Way· lihe of · 

Heritage Drive; said point of beginning being the P.c. of·the 
teturn curve located at tile northwesterly intersection of Heritage 
Drive, State Route 2630 and Patriot Drive; thence running with·· 
.sa~d retu:n curve 39.~7 feet along the arc of a curve tO the right, 
wl11cll curve has a rad1us of 25.00 feet, the chord of 1-thich. arc bears 

· 5. 69° 00' 00" If.· 35.-36 feet to tl1e P .T •. , said P. T •. lying in the 
northerly right-of-ttay line of a:forenie.ntioned Patriot· Drive; thence 
running tti th said northerly right-of .. way line of Patriot DriVe along 
the follot.ring courses and distances: ... N. 66° 00' 00" 1'1 •• ·_. 387.90 feet 
to. the ll.C. of a .l:Urve. to the le'ft; thcnce.continuing tdth-said 

' ·street line 92.4"5 _feet along the arc. of said curve to the left, 
which curve has a radius of 505.00 feet, the chord of tthich arc 
bears.N. 71° 14~ 4~' W. 92.32 feet to a point; thence departing 
from said street ~ine and running through the former Mcilvaine 
and Freeman, Co-Trustees, proper~ along the following courses 
and distances:· N. 10° 30' 00" E. 99.32 feet; N. 64° 00' 00" 1'1. 
130.00 feet; N. ·24° 56' 00;' E. 45.00 feet;·N. '24° 47' 4.0" 1'/: • _ 
202.68 feet; N. 51° 35' 40" l'i. 147.52 feet; Due West 231.00 feet; 
N. 24° 19

1 
00" B. 49.21 feet; N. 22° 00' 00" IV'. 365.00 feet; 

N. 71° 30' 00" If. 258.35 feet;· N. 39° 20' 26" W. 264.25 feet; 
N. 40° 20' 54" E. 222.00 feet; s. 37° 36' 35'! .a. 10.~6 feet; 
5. 76° 01' ll" E. 178.94 feet; s. 78° 13' 00" "F· 594.38 feet; 
S. 52° 41' 00" 1'1.. 255.54 .feet; 5. 37° 19' 00" E. 259.00 feet; 
S. 03° 48' 40" E. 192.71 feet; S. 58° 02' 34" H.' 59.85 feet; 
5, 64° 37

1 

20" E. 224.37 .feet; S. 77° 10 1 20" E. l63.00.feet; 
S." 40° 17

1 
20" E. 208.00 feet; N. 74° 22 1 20" E. 74:oo feet;. 

and 5. 72° 59 
1 

42" B. 209 •. 55 feet to a point lying in the afore­
mentioned t.resterly right-of-way line of .Heritage Drive; then.ce 
running "td th said ttes terly l'igh t -of -1.ray line of. ·Heritage Drive, 
5tnte Rou.te 2630, 5. 24° 00 1 00" If. 431.97 feet to the pOint of 
beginning .Less and except the .following: · . 

. ~. '· .. . .. 
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DESCRIPTION 

------·---··--------------:-
Beginning at a point lying l'fithin the property of the former 
~lcilvnine ~nd Freeman, Co-Trustees, said point of beginning .. ·· 
lying N. 44° 41' 00" 1'1 ~ 1427.11 feet from the centerline inter­
section of Patriot Drive and fieri tage Drive, State Rout~- 263'6; · 
the~ce continuing through the property o~ the. former J.I~Ilvaine ·· 
and Freeman, Co-Trustees along the fo~lot>~ing courses and distances: 
N • 4 8 ° 3 7 • 5 0 11 l'l • · 5 5 • 6 2 £ e e t j N • S 3 ° 13 ' 0 0 11 \'1 • 8 7 • 4 8 feet ; . 
N • · S 7 ° 0 9 1 4 5" lf. 21 • 7 3 £ e e t ; N • 0 1° ~ 3 5 1 2 S 11 W • 6 8 • 8 7 feet ; : 
N. 74° 27' 30" E. ·48.81 feet; S. ·83° 30' SO" B. · 86.42 f·eet; 
S • 6 3 ° 2 8 • :S 0 " B • 6 4 • 7 4 .feet ; S • 3 3 ° 4 8 1 4 0 " S • ·S 1 .• 91 feet ; 
S .. 11° S 2 ' 3 0 11 B • 71 • 61 feet ; S _,. 54 ° 4 4 ' 2 0 n \'1 • 4 6 •. 3 2 feet ; 
·and 8 • 89°. 12 I 00 11 \'{ • 66 • 90 feet tO the point Of beginning . 
containing 0.6794 acres of land. · · · 

~ . 
. The net area of the above described parcel is· iS.9087 acres of 

land. ·, 

Subject hol"ever, to any easements, rigllts-of-liay or restrictions 
of record. ·4 

.. 
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DE;SCRIPTION 

---- -- ·-. - . ._.. . 
Beginning at a. point in the property of ·the- form~r ·1-lcilvaine--:­
and FT-eeman, Co-Trus.tees 1 said point lying N. 82° 15' 2~11 lf. 

. 314 • 12 feet ; N • 8 3 ° 53 ' 3 7" lt/ • 19 2 • 0 6 feet ; S • 4 9 o 2 0 1 5 S 11 1'1. · 
· 36 • 4 2 feet·; S • 0 2 ° 3 9 ' 0 0 " S .: . 8 2 • 9 9 feet ; 5 • 7 0 ° 17 1 0 0 11 lf. · · 
. 116.35 .feet; and S. 19° 43' 00" .E. 73.25 feet from the north­
east corner of the enttre tract, said point lyi!lg also .. in .tl.te 
ltc s t~r ly right -o£ -1~ay .1 ine of He ri tag~ ;Drive, Route ·2 6 3.0 ; thence 
running ltith the said 1~esterly right:-of-1~ay line of Heritage Drive 
along the . follol~ing courses and distances: S. · 19° 43 •. 00" E. 
351.22 feet to the· ~.C. of a curve ·to the right; thence continuing· 
lfith said street line 136.60 .feet tt1ong tlle arc of saicl.cu1·ve to 
the right, l1hich ·curve has a rad_ius 5~8. SO feet, the chord of 
ldtich. arc bears S. 12° 18 • 44" B·. 136.22 feet to a point; thence 
dcpa~ting .from said street line and running through the property 
of the forme1· Mcilvaine and Freeman, Co-Trustees, along the fol­
lo\t/ing courses and ... clistnnces: N. 63° 09' 17" l'l. 288.35 feet; 
S. 66° 35 1 4.3'.' 1\'. 146.01 .feet; N. 30° 23' 4l" \f. 187.82 feet; 
N. 75° 17' 10" W. ·122.00 .feet; s. 82° 50' 00" l'l. 88.50 feet; . · 
N • 7 4 ° 55 ' 50" \'1 • 10 4 • 0 0 f e c t ; N • 3 7 ° i 9 ' 0 0" \1. 16 8 • 3 9 feet ; 
s. 78°.13' 00" E. 203.36 feet; N. 87° 07' 30" E. 345.34 feet; 
nnd N. 70 ° 17' 00" E. 215.77 .feet to the point of beginning con--:· .. 
. taining 4.0261 acres of land. 

Sltbject hol·rever 1 to any casements 1 rights-of .. \~ay .or restriction.s 
of rccot·d. 

· .. 

. . 
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.• i EXHIBIT B 

. . 
. PROJECT . B.UDGET 

(. 
zo 

NUMBER 
CONTINENTAL ILLINOIS ~ATIONAL BANK 

. 1 
PAG! 1 OP 1 

Pf'OJECT APPLICATION FOR. ADVANCE DATE 
CONDOMINIUM CONVERSION 8/7/79" 

CASH USES APPROVED PREVIOUS THIS BALANCE 
BUDGET . DlSBJJASEMENTS DISBURSEMENT TO COMPl.ET5 

FIRST MORTGAGE· $3,300,000 . 
I 

SECOND MORTGAGE 5,200,000 I 

I 

CINB FEE 129,017 . 
PROFESSIONAL. FEES so·, ooo 
INTERIOR RENOVATION 2,187;810 

EXTERIOR RENOVATION 1,143,205 
.. 

MARKETING 270,500 

INT~REST. 
' 

964,367 

TAXES 250,000 
~. . . 

288,475 CONDO FEES . 

CONTINGENCY 13~,800 -
. 

-. -
- I TOTAL $13,918,174 

CASH SOURCES AP9ROVED PREV10US THIS BALANCE 
BUDGET DISBURSEMENTS DISBURSEMENT TO COMPl.ETE 

CONSTRUCTION LOAN $12, 901,674· 

RENTAL INCOME 516,500 

EQUITY REQUIREMENT 
. 500,000 

INTERIM L.OAN 

"TOTAL 
. 

$13,918",174. 
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•oT. PRE~~, us OISBURS~MENT~ !AMOUNT oP THIS OISBUASEMENT I LESS LOAN REPAYMENTS -~NEW LOAN BALAHCI I 
'"h1e under.~ ~ned owner hereby requests a payment ira ihe sum of covering advances provided for by the ioan 
2[9rtternen~ : t eretofore executed on the day of , 19-as indicated by the total amount of the 
i~dividual ·p ymen:s set forth in the schedule above. You are authorized to add to this advance an amount equal to the interest due on t.a,e 
c utstancii ~~: borrowings up to the date of the advance requested herein. The uncier,igned owner further directs and 1uthorizes you to crsdit 
1 J'le above a;r ~ount to the account(s) of • 
~cept at~~ ur option, 'lOU may pay such interest amount directly to vo.urs~lf. 
the unde ~t ned owner further certifies that he will use the loan proceeds to pay tha items listed in the ''This Disbursement" column of -:ne 
i bove prci~ ~.cost analysis, that there has been no change in project casu as originally submitted, and that available ~oan proceeds are suffi· 
t ~ent to P ~~ for the entire costs of the program. 
, ~e. the u~~ ersi;ned, hereby certify that the above anaaysis of project cosu and expense requirement$ is, to the best of our knowledge t~rd 
I >alief, trtJ ~~I nd comclete. · . I PWNERtC 11, E1.CPSf1 

• I• -. . • • ••- •.• -· -. ·- • • • - •- ·-

I 

·'' 

1.312 





. -· .. _ .... ~ .... ~ .. HOLDFAST BWLDERS, LTD. ~) 'lt,Cf. tJ 6Sh 
(202) ~3 9395 

... · .. · .. ·~-. ::-::.-_-

• _. ••• ._ • .._..::. ~ .. I 

I 

(J 

. J ' ____ .....,. : ... ~ 

SUITE 409 P. ROMANO 
IDENT ·. 1101 CONNECTICUT A VENUE. N.W. 

·~ 

-(JI~v~ 
Mr. Tony Guapagnia 
Controller 
Ivy Mount 

WASHINGTON. D.C. 20036 

August 25, 1980 

Below please find our billings for Bldg. #4355. All of these 
units have been signed off and approved by your staff prior to 
8/25/80. 

Unit # Basic Price Extras 10% of Extras· Totai Price 

'2· $ -0- $15()1.70 $150.17 $1651.87 . 3 -o- 726.55 72.66 799.21 
9 -o- 383.35 38.34 _421.69 

10 -o- 327.63 32.76 360.39 
21- -o- 189.10 18.91 208.01 
22 -0- 124.70 12.47 137.17 
23 -o- 147.50 14.75 162.25 
24 -o- 121.00 12.10 _133.10 
25 -0- 360.50 36 •. 05 _.396.55 
26 ../ -0- 262.95 26.30 289.25 
27~ -0- 84.70 8.47 93.17 
28- -o~ 94.00 9.40 103.40 
32 -o- 124.85 12.49 137.34 
33 -o- 140.70 14.07 154.77 
34 -0- 332.25 33.23 365.48 
35 -0- 560.20 56.02 616.22 
36· -o- 425.00 42.50 467.50 
37· -o- 262.30 26.23 288.53 
38· -o- 304.50 30.45 334.95 
41· -o- 238.85 23.89 262.74 
43· -o- 268.00 26.80 294.80 
44· -o- 223.50 22.35 245.85 
45• -o- 202.00 20.20 222.20 
46• -o- 249.90 24.99 274.89 
47. -o- 333.50 33.35 366.85 
48 -o- 476.20 47.62 

$8465.43 $846.57 

5 Very truly yours, 

1 ;;,-;o ~~ stj? Stuart Mec anic 

13f4 -
OArft 
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AD C FAIRWAYS CORP. 
. 7753 Patriot Drive 

Annandale, Virginia 22003 

Mr. Richard E. McCarty 
President 
Johnmark Construction, Inc. 
10935 Indian Head Highway 
Oxon Hill, Maryland 20022 

Dear Mr. McCarty: 

(703). 75D-2890 

July 24, 1980 

This is to advise that you in default of our contract, as 
modified relating to Ivymount Court Condominium because of your 
failure to deliver units in accordance with the terms of the con­
tract. As provided in the June 18, 1980 Modification Agreement 
your failure to deliver is a material bridge. Our contract is 
terminated. We shall pursue all remedies available to us for this 
breach. 

/mds 

HAND DELIVERED 

•' . ·-- --·-~ -·- ··--·--

,. 

Very truly yours, 

nthony Guadagnino 
ADC Fairways Corp. 
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CONTINENTAL BANK 
CONTINENTAL ILLINOISNATIONAL BANK AND TRUST COMPANY OF CHICAGO • 2~1 SOUTH LASAUE STREET. ~ICAGO. ILLINO:~S 6 693 

REAL ESTATE DEt R MENT August 1, "1980 

~~ow Corporate Investme~ts, Inc. 
c/o ~~. Thomas F. Daly 
32 Simpson Road 
Briarcliff Manor, New York 10510 

Gentlemen: 

Re: Jade East, Rolling-wood and La Vista Vil.la Properties 
in Me~ropolitan Atlanta, Georgia 

You have applied to us for an interim loan in the ~~~~t of $4,800,000 
to enable you to purchase' three rental apartment projects situated L~ 
~e Atlanta area, in Fulton and DeKalb Counties, Georsia, w~ich pro?erties • 
are commonly kn~-n as Jade East, Rollingwood and La Vista Vil.la (collectively, 
the "Properties") • You have subrrJ. tted to us a true cop'~ of Co:1t::-act for 
Sale of Realty dated as of July , l9SO (the "Contract"}, between ycu:rself 
as Purchaser and Arlen Realty, Inc. as Seller, relatL;g to the Properties. 
We are pleased to advise you that we hereby commdt to ~ake an interim 
loan with respect to the Properties upon the following terms and co~ditions: 

BORROV."ER: 

AMOUNT: 

TERM: 

INTEREST RATE: 

..• 
Co~orate. Investments, Inc •• a California 
corporation; 

$4,800,000: 

From initial disbursement t~ the loan ruaturity 
date of June 30, 1982, with two options to 
extend the loan maturity date for periods of 
six months each upon payment of an extension 
fee of 1\ of the loan amount outstanding, 
committee and undisbursed at the time of the 
exercise of each option; 

The Prime Rate, from time tq time in' effect at 
Continental Bank, plus 2%. The Prime ~te is 
defin~d as the rate announced by the B~~ for 
90-day· a~secured loans made by it at Chicaso, 
Illinois to major corporate·· conrnercial customers 
of the hishest credit rating. Interest,co~uted 

on the basis of a year consisting of 360 d~ys, 
shall be payable monthly. Tne interest 
rate shall change concurrently with each change 
in the Prime Rate; 
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Co~rate.Investments, Inc. 
August 1, 1980 
Page 2 

REPRESENTATIONS 
& W~TIES: 

COVENANT TO 
IMPROVE PROPERTIES: 

LOAN PAPERS: 

, 

·A commdtment fee of 1% ($48,000) shall be deemed 
fully earned and non-refundable upon your 
acceptance of this commitment, and may be pa:id 
out of the proceeds of the ?itial loan di·sbursement; 

Borrower will acqui%e marketable fee s~le title 
to all of the Properties at the closing of the 
Contracts, presently scheduled to take place in. 
Atlanta, Georgia on or before July 31, 1980; 
T'nomas J. Daly is the owner o£ all of. the outstanding 
capital stock of Borrower; Bo:r%ower is a California 
corporation qualified to do business as a foreign . 
corporation under the laws of the State of Georsia 
and is legally e~owered to transact business and 
own real estate in the State o: Georgia; t.~e subject 
loan is non-usurious under aP,Plicable law; and 
you are not aware of any action, suit or proceeding, 
penCins or threatened, a9ainst Borrower or the 
Properties or any of them, ~bi.ch :D".ic;!lt rr.ateriall.y 
adversely affect the perfo~~ce of Ecr%~er's 
Obligations hereunder and the loan papers 
described below; 

Borrower covenants that it ~~ e>~~,d not less 
than. $500, 000 of its O\\~ funds towards ~""le repair, 
refurbishment and landscaping of the P~o~er-~es 
and that such work will be cc~leted 1d. ~~in six 
mbnths of the initial disbursement he:reu.;der. 
Failure to so perform shall be an event of default 
under this commitment. 

Borrower will execute and de1iver to the sank a 
non-recourse Promissory Note and a Deec to 
Secure Debt and Security Agreement on all of the 
Properties and appropriate occ Financins Statements, 
and any other loan documentation deemed necessal:Y 
by our counsel, all in for.m customarily e~loy.ed 
by the Bank in loan transactions ~f this kind (the 
"Loan Papers") • The Deed to Secure ])e!)t ~"i 11. be 

. junior and s-ubordinate only to the Prior L,debtedness 
defined and described below. Tne Pro~rties 
are sUbject to secured Pr!or Indebtedness as 
follows:· 
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Corporate Investments, Inc. 
August 1, 1980 
Page 3 

GUARANTY: 

BORROWER'S EQUITY: 
<i• 

(i) Jade East Property: A Security Deed 
dated December 26, 1967, recorded in Deed 
Book 4838, page 468, s,-..:uring a debt presently 
held through mesne transfer dated Dec~~er 19, 
~968, and recorded in Deed Book 5002 at 
page 600, by the Equitable Life Assurance 
Society of the United States ("Equitable"): 
together with an ancillary Financing 
Statement naming Equitable as the Secured 
Party, filed December 30, 1968 as no. 
236328, securing a debt in the present 
approximate princip~l amount of $1,386,000; 

Cii) Rollingwood Property: Security Deed 
dated April 27, 1967, recorded in Deed Book 2193 at 

·page 522, as transferred to Equitable by 
assignment dated. December 23, 1968, recorded 
in _Deed Book 2382 at page 381; together with 
an ancillary Financing Statement assigned 

• 

to Equitable by instrument filed Ja~uary 3, ·-
1969, securing a debt in the present approx­
imate principal amount o£ $1,833,000; 

(iii) La Vista-Villa· Property: Security Deed 
dated May 25, 1961, recorded in Deed Book 
3720 at page 448 in favor of ~ne Mutual Benefit 
Life Insurance Company ("Mutual."), as amended 
by instrument dated January 1, 1979 ~,a filed 
April 12, 1979 and recorded in Deed Book 7217 
at page 332, securing a debt in the present 
approximate principal amount of $967,500; 

You will deliver the persona1 Guaranty of Payment 
of the subject loan executed by Thomas F. Daly; 

You represent that your equity in ~e acquisition 
. of the Properties will consist of the amount of 
approximately $2,000,000 in credits due from ~~len 

, Realty, Inc. and Arlen Rea.l:ty and Development Corp. 
OUr initial loan disbursement is conditioned uoon 
our being satisfied as· to :t]le nature, extent ~a. 
receipt of such credits. 
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Corporate Investments, Inc. 
August 1, 1980 
Page 4 

REPAYMENT: 

TITLE INSURANCE: 

ZONING & BUILDING 
CODE COMPLIANCE: 

HAZARD INSURANCE: · 

LEGAL OPINION: 

.. 

SURVEYS: 

. . 
The loan will be due at maturity and part or all 
of the l~an may be prepaid· at any time without 
premium or penalty 1 .-

You will obtain an ALTA standard loan policy (re­
vised coverage--1975) issued by La~7ers Title 
!ns~ance Corporation ("Lawyers Title") insuring 
the Bank's Deed to Secure Debt in the amount of 
$4,800,000, subject only to the Prior Ind~tedness 
in favor of Equitable, Mutual and Chase Manhattan 
referred to above, current general rea1 estate taxes 
not delinquent, zoning, building laws or ordinances, 
utility service agreements and easements of record, 
existing leases a.T!d such other matters as we may 
speci!ically approve: 

• 
You will provide us wi~~ certifications from 

·licensed engineers or arChitects approved by 
the Bank or. by letters from the appro,?riate 
municipality or county zoning authority to the 
·effect that the im.?rovements on each of the 
Properties as built and used are pe:rmi. tted· under 
applicable zoning and ·building laws and orCinances, 
and that there are no outstanding no~ces of 
violations of such ordinances; ~ 

You will obtain fire and extended. coverage insurance 
on the Properties, toget.l)er with extended coverage 
pUblic liability and, if applicable, federal flood 
insurance and such other coverage as we may reason­
"ably request, in amounts and form sati.sfactory to 
us, naming the Bank as ~~ortsagee ,· 

You will deliver the opinion of your counsel as 
to the·validity of the formation and existence 
of Borro\oter, your acceptance of this commitment 
and the validity and enforceability of· the Loan 

•. Papers, the compliance of the Properties with 
applicable law and as to such otner matters as the 
Bank and its counsel may reasonably require 1 

Prior ·to closing, you will s'Ubmi t for otir re"-iew 
a.."Jd approval copies of su::-veys for each of· the 
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Co~orate Investments, Inc. 
August 1, 1980 
Page 5 

LOAN DISBURSEMENT: 

..... 
: .... 

EVENTS OF DEFAULT: · 

.. 

.. 

Properties, show~g the iucrovements in place or 
with certifications of licensed su_-veyors or 
engineers that the i~rovements thereon do not 
encroach upon or violate ar,y bounda~ lines 
affecting the.Properties; 

T.he Bank will aisburse $4,800,000 (less the 
commitment fee) to La~'Yers Title U.Y!der custo:nary 
money lender's instructions as an adjunct to the 
closing of the purchase of the Properties pursuant 
to the Contract. Lawyers Title will be 
authorizea by the Bank to pay out proceeds 
to the·appr~priate parties only upon the 
assurance by such title co~any of its readiness 
to issue the mortgagee's title insurance referred 
to ~ove; 

Each of the"follo~~ng shall constitute,an event 
of default hereunder: 

(a) If there shall be a failure to pay, "'~en due, 
the principal of the Note, or any installment of 
interest thereon, and suCh failure shall .continue 
·for a period of fifteen (~5) days after written 
notice thereof from-the Bank to Borrower; or 

Cbl If £or any reason whatsoever, there shall 

• 

be an uncured default under any of the tenu; and 
p;-ovisions of the Loan Papers (other than the 
Note) anc such aefault shall remain uncured for 
thirty (30) days after written notice thereo£ £rom 
the· Bank to Borrower; or 

(c) If Borrower shall fail to keep and perform 
any other covenant and condition herein contained 
on Borrower's part to be kept and performed, and 
such failure shall continue for thirty (30) days 
after written notice thereof from ~e Bank to 
Borroweri or 

(d) .J:f ·the. Properties, or any material. part thereof, 
are materially damaged or destroyed by fire or other 
casualty and the loss is not, in the Bank's opinion;· 
adequately covered by insurance actua1ly ~ollected 
or in·the process of collection; or 
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Corporate Investments, Inc. 
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(e) If a voluntary or involuntary petition in 
bankruptcy or for reorganization, arrangement or 
other relief under any bankruptcy or insol:vency 
law shall be filed by or in-respect to Bo=rower. 
or T"norr.as F. Daly, or if either of them shal.l. make 
an assicnment for the benefit of creditors, or a 
recei~e; or liquidator shall be appointed to take 
custody of.the·assets of either of them; or 

(fl If, in the reasonable judgment of the Bank, 
there i.s a material adverse change in the fi.nancial 
condition of Borrower. 

GEh~RAL PROVISIONS: 

Upon the happening of any such event of default 
the Bank may, upon written notice to Borrower, 
decl~re the Note to be fort.\twith due and payable, 
teDI'.inate the agreement of the Bank ·to extend 
credit of ~~y kind hereunder, enter upon the 
Properties and take possession thereof, and pro­
ceed with any or all remedies conferred upon the 
Bank by law and by the terms of this agreement 
and the Loan Papers. · 

This commitment is noi\-assisnable without ·our 
written consent. You will pay all costs and 
~enses of ~e financing contemplated hereby, 
including the· ·reasonable fees and expenses of 
our coU:nsel in connection with this transaction. 
Y'?)l.will submit such .supporting documentation, 

-including any amendments or additions· to the 
purchas·e contracts, certificates, penni ts, 
estoppel certificates from Equitable and Mutual, 
as we shall deem necessary or desirable to support 

· or evidence the loan. 

If this commitment is acceptable to you, we request that you sign ana 
return one copy hereof within seven t7) days so that it may sexve as a 
memorandum of the· agreement betWeen us. If the loan conterilplated hereunder 
has not been opene.d and the initial disbursement advanced by ~ugust 31, · .. 

.· 
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Co~orate Investments, Inc. 
August 1, 1980 
Page 7 

1980, then the commitment fee shall become immediately due and payable·, 
and at the option of the Bank, the Bank's obligation to make the loan 
shall cease and terminate. 

dlh 

Very truly yours, 

CONTINENTAL ILLINOIS NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 

By: • ( f:JL t~lwlt~.~,~ 
VJ.ce resl.dent 

Approved and accepted this 1st day of ~ugust, 1980. 
/ 

CORPORATE INVESTMENTS 1 INC. 

By: .. ,-
\ 
"-·. 

···, ... - .. , .... , i .. • 
• 

Thomas F. Daly 
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PROMISSORY NOTE 

' 
$4,800,000.00 Chicago, Illinois 

As ofA .. ~.,,-1 I, 1980 

FOR ~ALOE RECEIVED and at the times hereinafter stated, 
the undersigned, CORPORAT-E INVESTMENTS, INC. (in Georgia 
d/b/a The Investment Group, Inc.), a California corporation 
(the "Borrower") promises to pay to the order of CONTINENTAL 
ILLINOIS NATIONAL BANK AND TRUST COMPANY OF CHICAGO . 
("Continental"), at its principal office in Chicago, Illinois, 
or at such other place as the holder·hereof may from time to 
time designate in-writing, on or before June 30, 1982 (the 
"Maturity Date") the principal sum of FOOR MILLION EIG!IT· 
HONORED TBOOSAND AND N0/100 DOLLARS· ($4,800,000.00) or so· 
much thereof as. shall from time to time be disbursed to or 
for the benefit of the undersigned, with interest computed · 
at the rate per -nnum of two per cent (2%) above Continental's 
prL...ae rate (i.e.;· the rate ·charged by Continenta~ for ~0-day ··.· ..• 
~secured loiiii made by it at Chicago, Illinois to major . ·. 
corporate commercial customers of the highest credit rating) 
from time to time in effect (and changing simultaneously · . 
with each change in such prime rate), from the date or ·dates 
of disbursement of the aforesaid principal sum, to be.paid 
in lawful money of the. United States of America; as follows: 

'. 
(i) Interest payable to Continental at the rate or 

rates of interest aforesaid on the principal 
amounts disbursed to or for the· benefit of the 
undersigned; commencing on the first day of the 
month next following the date of the first dis­
bursement and on the first day of each succeeding 
month to.and including the Maturity Date, on which 
date the principal and interest balance of this 
Note, if. not sooner paidr shall be payable in 
fullJ 

(ii) Prior to the Maturity Date, principal payme~ts on 
this Note shall be due and payable as provided in 
the Loan Agr~ement (hereinafter defined). 

This Note is subject to ~he ter.ms and conditions of a 
certain Loan.Agreement (the nLoan Agreement"), dated July 2l, 
1980 and any amendments that may be hereafter made thereto, 
between the Borrower and Continental. Any aefault under 
such Loan'Agreement as amended from time to time shal1 
constitute a default under this Note, in which event; at the 
option ·of the holder of thrs Note, the entire principal sum 
evxdenced hereby, together with interest accrued thereon, 
without notice except as provided in the Loan Agreement, 
shall immediately become due and pay~ble. . 
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The whoie of the principal sum and, to the extent 
permitted by law, any accrued interest shall bear interest· 
after default at the rate of four ~er cent (4%) above· 
Continental's prime rate "from time to time in effect (and 
changing.simultaneously with each change in such prime · 
rate). 

In the event of a conflict between any of the terms and 
provisions of this Note with the terms and provisions of the 
Loan Agreement, the terms and provisions of the Loan Agreement 
shall prevail. 

. 
' Interest shall be computed for the actual number of 

days elapsed on the basis of a year consisting of 360 days. 

If default is made in the payment of any installments 
due hereunder, whether principal or interest,·when the same 
shall become due or mature, or in the event of defa~lt in or 
breach of any of the terms, provisions or conditions of the 
Mortgage securing this Note, or of any other instrument(s) 
given to secure this Note, then at ·the election of the legal 
holder .hereof, at any time ·ther·ea.fter made and without 
demand or notice except as provid~ in the Letter Agreement, 
the owner· and holder of this Note shall have the right, . 
without notice o~ demand, to declare all ~ums unpaid hereon 
a~ once due and payable: 

If default is m~de in· the payment of either princip~l 
or interest on this .Note (whether at.maturity, on.any p~yment 
date, by acceleration or otherwise) and the same is placed 
in the hands of an attorney for collection, or suit is filed 
hereon, or if proceedings are held in bankruptcy, receivership, 
reo~ganization or other iegal or judicial proceedings for · 
~e. collection hereof, maker agrees and is to pay, in addition, • 
to the owner and holder of this Note· reasonable attorneys• 
fees. · · · · . 

. 
The maker and all endorsers, guarantors and·signers 

hereof, and each of them, expressly waive presentment for 
payment,_ notice of nonpayment, ·protest, notice of protest, 
bringing of suit, and diligence in taking any action to 
collect amounts owing hereunder and in the handling of. 
securities at any time existing in connection herewith, and 
are and shall be jointly and severally, directly and primarily, 
liable for· the amount of al~ sums owing and to be owing · 

.hereon, and agree that this Note, or any. payment hereunder, 
may be extended from time to time without affecting such . 
liabil: i ty •. 

·During the existence of. any default or delinquency 
under the terms of this Note ·or under the te:rms of any 
instrument executed or to be executed as security for the 
payment hereof, payee,· or other owner and holder hereof, is 
expressly·authorized to apply all payments made on this Note 
to the payment of such·part of any delinquency as it may 
elect. 
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The remedies of the holder hereof, as provided herein 
or in the Loan Ag~eement, the Deed of 'l'rus~ or any other 
·instrumen~ securing this Note,· shall be cumulative and 
concurrent, and may be pursued singularly, successively or 
together, at the sole discre~ion of the holder hereof, and 
may be exercised as of~en as occasion herefor shall arise. 
No act of omission or commission of the holder, including 
specifically any failure to exercise any right, remedy or 
recourse, shall be deemed to be a waLver or release of the 
same, such waiver or release to be effected only through a 
written document executed by the holder and then only"to .the 
extent specifically recited therein. A waiver or release 
with reference ·to any one even·t shall not be construed .as 
continuing, as a bar to, or as a waiver or release of, any 
subsequent right, remedy or recourse as to a subsequent 
event. · 

This Note and the instr~ents securing it shall be 
governed by and construed under the laws of the State of 
Illinois. ·-·. ._. -· ·· · · · 

' This Note is secured, among o:ther things, by a Deed To 
Secure Debt and secu;ity Agreement conveying certain land 
(together with improvements now and hereafter situated 
thereon) in Fulton and DeKalb Counties, Georgia (as more 
fully described therein) made by the Borrower· to Continental, 
encumbering such land, improvements and related collateral 
and revenues thereon. 

The undersigned represents and .agrees that the proceeds 
of·this Note will be used solely for business purposes and 
in furtherance of the undersigned~s business affairs.· 

This Note has been delivered and accepted in the State 
of Illinois. 

IN WITNESS WHEREOF, having first been duly authorized, 
the undersigned has executed this Note as of :the day an~·. · 
year first written above. 

CORPORATE INVESTMENTS, INC.t 
. A. California Corp?ration 

: 

/·.., 

By·: . ......;.--.~..-. ·• ·-· !_1_·:_{~---:.._:t .. _ . ..:..: _____ _ 
President .. . • 

TJ.tle: 

(SEAL) 

~ ess of Maker: 
d1 Mr. Thomas F. 

impson Road 
. I 

Daly. 

New York 1360 rrcliff Manor, 10510 
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RATE CIINGE IN72 
PAYMENT PM32 
BILLING 
RATE CHNGE IN72 
BILLit~G 
CLOSING BALANCE 
CURRENT BALANCE 

• 

031081 030981 
031081 031081 
031781 031781 
033181 033181 
033181 040181 
050681 040181 
040281 040281 
042081 042081 
042981 042981 
042981 050181 
061281 050181 
050481 050481 
051181 051181 
051881 051881 
052281 052281 
060281 052881 
071581 052881 
052581 060181 
060181 060181 
060881 060581 
061681 070181 
070881 070881 
071981 080181 

080181 
073081 

• • • 

• 
ACCOUNT/NOTE 2149797 5882774 

~~::W~-~========~======d~~ .. ~~~==o~i::~-=oo=-'=!~·~=~=31============~=-~~-~ 
FROM ORIGIN TO PRESENT PROFIT CENTER 635 

TRANSACTION 
AMOUNT 

400,000.00-
INTEREST RATE 
INTEREST RATE 
178,200.00-

77,233.33 
77.233.33-

INTEREST RATE 
INTEREST RATE 
INTEREST RATE 
147,755.55 
70,522.22-

INTEREST RATE 
INTEREST RATE 
INTEREST RATE 
INTEREST RATE 

100rOOO.OO-
100,000.00 
152,472.22 

INTEREST RATE 
3oo,ooo.oo-
155,766.67 

INTEREST RATE 
236,888.89 

PRINCIPAL 
AHOUNT 

400rOOO.OO-
20.00000 
19.50000 

o.oo 
o.oo 
o.oo 

19.00000 
19.50000 
20.00000 

o.oo 
o.oo 

21.00000 
21.50000 
22.00000 
22.50000 

100eOOO.OO-
100,000.00 

o.oo 
22.00000 
300,000.00-

o.oo 
22.50000 

o.oo 

.. ·. INTEREST 
AMOUNT 

o.oo 

178,200.00-
77,233.33 . 
77,233.33-

147,755.55 
70,522.22-

o.oo 
o.oo 

152.472.22 

o.oo 
155,766.67 

236,888.89 
652,955.55-
231,377.78 

• 

OFFICER 91P 
PROCESSED THRU 07/30/81 PAGE 699 • 

INSURANCE INTEREST PRINCIPAL 
AMOUNT PAID TO DATE BALANCE • 

o.oo 327,ooo.oo- 4,400,000.00 • 
o.oo 5o5,2oo.oo- 4,4oo,ooo.oo 
o.oo 5o5,2oo.oo- ~'tt400' 000.00 
o.oo 582.433.33- 4,4oo,ooo.oo • 
o.oo 582,433.33- 4,400,000.00 • o.oo 652.955.55- 4t400,000.00 

• 
o.oo 652p955.55- 4r300pOOO.OO 
0~00 652,955.55- 4,400,000.00 
o.oo 652.955.55 ... 4,4oo,ooo.oo • 
o.oo 652p955.55- 4,1oo.ooo.oo 
o.oo 652,955.55- tt.1oo,ooo.oo • o.oo 652,955.55- 4,1oo,ooo.oo 
o.oo 652,955.55- 4,100,000.00 
o.oo lt,100,000.00 • 

• 
• 
• 
• 
• • • 
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-1040-06-78-01 

CORPORTATE INVESTMENTS INC 
C/O THOMAS F DALY 
32 SIMPSON ROAD 
BRIARCLIFF HANOR NEW YORK 

10510 

• 
COHMERCIAL LOAN 

TRANSACTION HISTORY 
FROM ORIGIN TO PRESENT 

NOTE • TRANSACTION POSnNG AS OF 
NO TYPE CODE DATE DATE 

TRANSACTION 
AMOUNT 

PRINCIPAL 
At10UNT 

TOTAL BALANCE REPORTED ITEMS 

• 

SECURED SHORT TERH I DEMAND 
SECURED TERH 
UNSECURED SHORT TERH I DEMAND 
UNSECURED TERH 
LESS PARTICIPATION SOLD 

TOTAL DIRECT LIABILITY 
INDIRECT LIABILITY 
COLLATERAL MARGIN VALUE 

I 
( 

\._ 
I 
I 
\.: 

· 4,1oo.ooo.oo 

o.oo 
4,1oo.ooo.oo 

o.oo 
o.oo 
o.oo 

4,100,000.00 
o.oo 
o.oo 

• 

INTEREST 
AMOUNT 

652,955.55-

o.oo 
231,377.78 

o.oo 
o .. oo 

****** 
I 

231,377.78 

ACCOUNT/NOTE 
ORC 
BRANCH 
PROFIT CENTER 
OFFICER 
PROCESSED THRU 

. 2149797 5882774 
0-04-00-635-031 
100 
635 
91P 
07130181 PAGE 700 

INSURANCE 
AMOUNT 

INTEREST 
PAID TO DATE 

PRINCIPAL 
BALANCE 

o.oo 652,955.55-

• •· 

• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 


