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UAIGINAL

VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

- = - - - 4 4 - - 4 4 4 4 -4 = - - -X
GAIL STEPP, individually and as
trustee, et al.,
Plaintiffs,
v. z In Chancery No. 1462
JAMES A. FOSTER, individually and .
as trustee, et al.,
Defendants.
- e = e e e e 4 e e - & 4 - - - - -X

Falls Church, Virginia
Wednesday, November 5, 1
DEPOSITION OF MARVIN E. LEAR, the witness herein,

called for examination by counsel for the plaintiffs in the
above-entitled action, pursuant to notice, the witness bein
duly sworn by DEBORAH S. CUBBAGE, a notary public in and fo
the Commonwealth of Virginia at Large, at the law offices o
Kasimer & Ittig, 7653 Leesburg Pike, Falls Church, Virginia
commencing at 3:19 o’clock p.m., the proceedings
being taken down by stenotype by DEBORAH S. CUBBAGE and

transcribed under her direction.

(November 5, 1997)
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BY MR. ANNINO: (Resuming)

Q. All right. And Mr. Brady was an attorney?

A. Yes.

Q. Is he still in the area?

A. I think he is still living.

Q. Is he still practicing, do you know?

A. I don’t know.
Q. Have you attempted to contact him at all?
A. No.
He was our lawyer when we were building a golf
course.
Q. And what exactly did he tell you about your duties

and responsibilities?

A. Well, he indicated that all we had to do was to go
back to the community and form an organization -- a board or
whatever you want to call it -- to manage the park; and as

trustee, that was our first duty. And once we had done that,
then that was about all we had to do for -- in connection with
this.

Q. He didn’'t discuss with you any specifics about
dealing with your co-trustees or your obligations to
beneficiaries of the trust?

A. I don't recall that, any of that conversation.

(November 5, 1997)
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IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
GAIL STEPP, Individually
and as trustee, et al.,
Plaintiffs,
vs. . CHANCERY NO. 146295

JAMES A. FOSTER,
Individually and as
trustee, et al.,

Defendants.

Fredericksburg, Virginia
Wednesday, February 18, 1998
Deposition of
WILLIAM VAN S. JACKSON
at 60 Rifkind Drive, Fredericksburg, Virginia,
commencing at 10:00 a.m., Wednesday, February 18,
1998, before Elaine A. Merchant, a Registered

Professional Reporter and Notary Public.
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998
area.
Q While you lived there, were you a part of

a community association called Belmont Bay Community
Associates?

A Yes, I was.

Q And when did you first become associated

with that organization?

A When it was founded.

Q And did you hold any office in that
association?

A Yes. I was the president of it for a few
years.

Q And how many terms did you serve, do you
remember?

A I don’'t remember, but it was probably

four or five years.

Q And when was it that you first became
president?

A I don’'t remember the date.

Q You don’t remember specifically?

A No.

MR. CLARY: I have a group of documents

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)

1039

7



10

11

12

13

14

15

16

17

18

19

20

21

22

WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998

that I'm going to ask the reporter to mark as
Exhibit Number 1.

(Jackson Deposition Exhibit Number 1 was
marked for identification.)

BY MR. CLARY:

Q Have you looked at these documents, sir?
A Yes, I glanced at them, yes.
Q And I notice the first document begins

with the date February 11, 1974; is that correct?

A Yes, but I think the organization was
founded before that time.

Q Is that the date, however, that you first
became the president of that association?

A I think I was president before as near as
I can remember.

Q And the group of documents that are
E#hibit 1, what are those?

A Minutes of the meetings.

Q And are these minutes during the period
while you were president?

A Yes, I assume so.

Q I notice that with the exception of one
BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998

or two pages there’s a unique feature of all of
these documents in that they all have sort of a blue
kind of like form like appearance. What is that?
Why do they look that way?

A I worked at Fort Belvoir and had access

to a mimeograph machine.

Q So all of these are mimeographed?

A Yes.

Q And did you personally mimeograph all of
these?

A Yes.

Q And why did you mimeograph them?

A My handwriting is very poor. That

primarily was the reason. And also for a matter of
record keeping.

Q And how many copies would you generally
méke, bunches?

A A few more than a number of members that

were at that time.

Q What did you do with the copies that you
mimeographed?
A Distributed them at each meeting.

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 1

Q And who did you distribute them to?

A The members who were there at the
meeting. And then the ones who were not at the
meeting, I hand-carried them to their post boxes and
also included people who owned property but did not
live there. 1If I had their addresses, I sent the

material to them.

Q So you mailed them to them?
A The minutes, yes.
Q And is that why you mimeographed them, so

you could have enough copies to do that?

A Yes, that’s right.

Q Now, you personally had them
mimeographed?

A I did it myself, yes.

Q And did you personally mail them?

A Yes.

Q And how did you know the address to send

them to people who didn’t live in the neighborhood?
A I probably got them from Jim Foster
because he was the unofficial keeper of the park, as
it were, before they became organized into an
BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 11

organization.

guestions.

Q

before you
Exhibit 1,
A

Q

A

Q

MR. CLARY: I don’t have any further

EXAMINATION
BY MR. ANNINO:
Mr. Jackson, the documents that you have
which are going to be marked as
did you have those in your possession?
No.
Where did they come from?
Jim Foster gave them to me.
When did he give them to you?
About two weeks ago, I guess.
And have you talked with Mr. Foster?
Yes. He's been down here twice.

And in your meetings with Mr. Foster what

did you discuss?

A

Q

The suit that has been filed against him.
And what did he tell you about it?
Merely that he was accused of --

Let’s see. What did he say?

My memory.

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services

(202)

638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 1

He discussed that he was being accused
of --
I'm not sure what really.
You have to excuse me. My memory -- I’'m
82 years old and I tend to forget things.
Q You’re 82 years old and you tend to
forget things?
A Yeah.
Q Did Mr. Foster tell you that an issue in
the case was whether absentee lot owners had been

notified of meetings?

A Yes, yes.

Q He told you that?

A Yes, he did.

Q Did he prompt you or suggest to you or

attempt to remind you about events that occurred
béck in 19747

A We discussed things very briefly about
the past of the organization.

Q And did he suggest to you that you had
mailed the documents that are marked as Exhibit 1 to
absentee lot owners?

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 13

A Yes.

Q You didn’t have any independent
recollection of that prior to your speaking with
him?

A Not until I saw these minutes.

Q And I notice in the documents there is no
list of persons to whom these minutes were mailed.
Why is that?

A I guess it was a matter of saving time
when I prepared the monthly reports to the
committee.

Q You didn’t actually have a mailing list

to work from, did you?

A Yes, I did.
) Where is the mailing list?
A I don’'t know where it is now. That was

25 years ago.

Q And it would be fair to say that
independent of your conversations with Mr. Foster
you would have no independent recollection of
actually mailing the documents?

MR. CLARY: Objection.
BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 1

MR. TOLCHIN: Objection.

MR. CLARY: I’'m going to object to that
because he’s testified that he didn’t recall it
until he saw the documents.

MR. TOLCHIN: He said once he saw the
documents he did have the independent recollection.

MR. CLARY: Right.

BY MR. ANNINO:

Q Do you have any independent recollection
of actually mailing the documents that are marked as
Exhibit 1 to absentee lot owners?

A I had never thought about it until I saw
these minutes.

Q Are there any absentee lot owners
reflected in the documents that would help you
determine whether, in fact, you sent them?

A Well, it brought back my memory of it. I
know that I hand-carried them to all the members.
And then I got, I think, from Jim Foster the
addresses of the absentee -- or the people who
bought lots but did not live there and I mailed them
out.

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 15

Q Do you know when you got that list from

Mr. Foster?

A I couldn’t tell you.

Q And you haven’t seen that list recently?

A No.

Q And do you know how Mr. Foster obtained
the list?

A There were very few people out there at
the time. Jim, I think, was the first person to

build in the area. And I might have been second or
third. So we got together, we talked and so forth.
Q Did you actually go out to the courthouse

to determine who owned the lots at that time?

A No, I did not.

Q Did Mr. Foster tell you that he had done
that?

A Yes, he did. I’'m pretty sure that he
did.

Q He told you that?

A I think so. Because he gave me the list.

Q Why is it that you didn’t keep the list?

A Well, when I moved I just probably threw

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998

it in the trash. It was of no value to me when I
left there.

Q You didn‘t throw in the trash, though,
the documents that are marked as Exhibit Number 1;

is that right?

A These, the Exhibit Number 1°?

Q Right.

A Yes, I didn’t keep them.

Q Who kept them?

A Jim Foster gave me these.

Q And he gave you those approximately two

weeks ago?

A Two to three weeks ago, yes.

Q Did he indicate where he had obtained
them?

A No, but I assume that he --

Because he continued to live there and
still lives there, I guess they still have an
organization so I guess he kept the minutes, the
same as I kept them until I left.

Q Do you know Marvin E. Lear?
A Yes.
BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 17

Q And Mr. Lear was involved in this
organization at the time you were involved in it?

A As a member he was, yes, he was active.

Q And would it change your recollection at
all if you had been advised that Mr. Lear had
testified that absentee lot owners were not advised
of this organization?

MR. CLARY: Object to the form. I object
to the question as misstating evidence and not based
on facts in evidence.

You can still answer.

THE WITNESS: Could you repeat the
question?

(The Court Reporter read back the
following:

QUESTION: And would it change your
récollection at all if you had been advised that
Mr. Lear had testified that absentee lot owners were
not advised of this organization?)

THE WITNESS: I have no recollection to
that at all.

BY MR. ANNINO:

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 18

Q What about these documents prompted you
to remember that you had sent the minutes to

absentee lot owners?

A Simply by association. Reading about the
minutes, then it came back to me. Of course I kept
copies for myself. I distributed copies to each

member. And then I remembered that I had talked to
Jim about addresses of absentee lot owners and he
thought it would be a good idea also to send them
copies.

Q Did you make any record of sending copies
to absentee lot owners?

A I guess only in the sense of the
financial -- what was five cents a letter, five
cents a stamp in those days or three cents a stamp.
That’s all I can tell you.

. Q Can you identify for me any absentee lot
owners that you sent the minutes to?

A I couldn’t possibly. I don’t remember
that.

Q Are any of the names on the first page of

Exhibit Number 1, for example, absentee lot owners?

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services

(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 23

with the collection of funds for the organization?
MR. TOLCHIN: I’'m going to object unless

you show it to him, which it’s in the exhibits right

here.
MR. CLARY: Let me show it to you.
THE WITNESS: Now, what was the question
again?
BY MR. ANNINO:
Q Does that letter help you recall there

being problems with --

A It brings become vague memories, but I
couldn’t give you specifics on it.

Q And the memories it brings back are that

collection of funds to maintain the park area was a

problem?
A Evidently that’s so.
Q Can you tell me what your practice was

about how far in advance of a meeting you would send
notices or letters out to absentee lot owners?

A I think it was probably a week advising
them of the meetings, inviting them to attend if it
was possible for them to do so. Very few attended.

BLOCK COURT REPORTING, INC. (A U.S. Legal Company)

The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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WILLIAM VAN S. JACKSON - FEBRUARY 18, 1998 2

Q But you can’t be certain of that?
A I can’t give you specific numbers.
Q Who did you turn the records over to

after you left office?
A Evidently to my successor. I don’t
really remember.
Q Do you know who your successor was?
A No. I don’t know who took charge of them
after I left.
MR. ANNINO: Can we number these pages or
something?
MR. CLARY: Sure. I’ll number them.
MR. TOLCHIN: Do you want to write on
these?
MR. CLARY: Not really, but I don’t have
any other way of doing it.
(Discussion held off the record.)
BY MR. ANNINO:
Q Mr. Jackson, we’ve had the court reporter
number the pages of Exhibit Number 1. I’'m going to
direct your attention to the document that starts at

page 34.

¥

BLOCK COURT REPORTING, gﬁé. (A U.S. Legal Company)
The High-Tech Leader in Court Reporting Services
(202) 638-1313 (800) 735-3376 (DEPO)
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

»

GAIL STEPP, INDIVIDUALLY AND
AS TRUSTEE, ET AL.,

Plaintiffs,
-vVs- In Chancery No. 146295

JAMES A. FOSTER, INDIVIDUALLY
AND AS TRUSTEE, ET AL.,

Defendants.

»

Courtroom No. 5B
Fairfax County Courthouse
Fairfax, Virginia
Wednesday, March 4, 1998
The above-entitled cause came on for trial before
THE HONORABLE KATHLEEN H. MacKAY, Judge, in and for the
Circuit Court of Fairfax County, Virginia, at 9:38 o’clock

a.m., the proceedings being recorded by stenotype by

GENEVIEVE R. BATA of DSC Reporting, Inc.

(March 4, 1998)
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On behalf of the plaintiffs:
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Kasimer & Ittig, P.C.

7653 Leesburg Pike

Falls Church, Virginia 22043

On behalf of the defendant trustees James A.
Foster, Marvin Lear, and Carolann Wright:

MATTHEW A. CLARY III, ESQUIRE
Clary & Moore

10306 Eaton Place - Suite 240
Fairfax, Virginia 22030

On behalf of the defendant Belmont Bay Communit

Association, Inc.:

EDWARD J. TOLCHIN, ESQUIRE
Fettmann, Tolchin & Majors, P.C.
10615 Judicial Drive - Suite 502
Fairfax, Virginia 22030

(March 4, 1998)
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PROCEEDTINGS

(The court reporter, Genevieve R. Bata, was
previously duly sworn by the clerk of the court.)

THE COURT: I’m going to limit each attorney to
15 minutes. Actually, I’'m going to give Mr. Tolchin and
Mr. Clary each ten and I’m going to give Mr. Annino 20. So
please bear that in mind.

Mr. Annino?

MR. ANNINO: Thank you, Your Honor.

Your Honor, I first want to say that, on behalf of
my clients and myself, we appreciate your patience. I know
this has been a long trial. And you have been accommodating
at every turn. And we do appreciate that.

Your Honor, as you’ve indicated you want me to do,
I will focus on the Amended Bill of Complaint and tie some of
the evidence that was presented before you to the allegations
in the Amended Bill of Complaint.

First, Your Honor, in Count I -- and a lot of what
this case is really about is declaratory relief..

We have people in this subdivision that need some
guidance about what their rights and responsibilities are.
First and foremost of those is Mr. Stepp. And I want to talk
about the issues, as I see them, first with respect to
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Mr. Stepp and whether or not he is or is not a trustee.

With respect to that issue, Your Honor, the cases,

I believe, turn on the power of removal which is set forth

the trust deed. And the trust deed is the sole memorial

document which governs what rights the other trustees havye to

remove a co-trustee.

And the case law and the authorities, particularly

Scott on Trusts in Section 107.2, indicate that "a removal

of a co-trustee must be strictly in accordance with the terms

of the trust document."

And in Scott they cite for that proposition a

Fourth Circuit case Spearis Sand and Clay Works v. American

Trust Company, which is at 37 Fed. 2d 572.

Now, if we start from that proposition, we must

then look to the terms of the trust deed to determine whether

or not the co-trustees in this case properly exercised any
right they might have had to remove Mr. Stepp.

We have of course in evidence the appointment of

successor trustee’s deed that was duly recorded in the land

records.
THE COURT: But your theory is that they removed
him.
MR. ANNINO: I believe so, Your Honor.
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THE COURT: Rather than that he resigned.

MR. ANNINO: Correct. That would be the only --
that would be the only evidence that I think they presented.

The basis for -- and Mr. Foster, I believe,
testified in his deposition that he didn’t in fact resign.

He simply believed that he was refusing to act as trustee.

And the --

THE COURT: But that is a resignation of sorts.

MR. ANNINO: Well, Your Honor, the resignation, I
think, would have to be in writing and clear and unequivocal.
The actions taken by Mr. Stepp would hardly be considered to
be evidence of a resignation.

The authorities in fact indicate that a trustee
cannot simply disregard or deny his responsibilities or
refuse to exercise his responsibilities, once having accepted
the trust. He has to in fact get permission from the court
to resign as a trustee.

THE COURT: Well, when you -- as I recall, when I
used to draft wills, I used to draft provisions all the time
that someone would act as a trustee in an inter vivos trust
or an executor.in a will. And I always put in a provision,
as this was, that in the event of an incapacity or refusal to
act then a successor trustee would be appointed. And I don’t
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recall ever having thought that my clients had to go to court

in order to effect that provision.

Are you saying that in all cases where a trustee is

named the only way you can resign or refuse to act is thr
a court order?

MR. ANNINO: The case law would indicate and th
authorities in Scott on Trusts would indicate that, once
the trustee has accepted the position of trustee, he cann
simply discharge or deny his responsibilities under the t
without some formal action being taken to seek the remiss
of the beneficiaries or the court to effect that removal.

The act -- the power to act to remove the trust
is set forth in the trustee’s deed. And in order for the

to be effective removal by the co-trustees, there has to

ough

e

ot
rust

ion

ees
re

be

something that the trustee was required to do. There has to

be some action on his part that would entitle a co-truste
remove him, some action on his part that is set forth in
trustee’s deed which would specify the basis for a remova
And that -- those powers of appointment and suk
stitution are set forth in the trustee’s deed.
The specifics are the event of -- "to elect or

appoint a successor trustee in the event of death," whic}

clearly didn’t happen, "removal from the state, incapacity
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to act, refusal to act, or resignation of any trustee or
trustees."

And in this case we don’t have any act that was
required of the trustees to take. At most, we have a
situation where Mr. Stepp refused to correct something that
did not need correcting.

The evidence from the defendants’ perspective is
that the reason that Mr. Stepp was being asked these
questions was that there was a perception that there was a
problem in the land records with his appointment of trustee.

And in fact, that was simply not the case.

THE COURT: But nobody knew that, Mr. Annino.
Nobody knew that.

I mean, has there been any evidence presented that
this community knew that that clerical error was not -- that
there was in fact no error?

Mr. Stepp’s own testimony was, as I recall, that
he actually went to the land records and searched quietly in
1996, right? |

That issue came up repeatedly between 1993 and
1995.

MR. ANNINO: But Mr. Foster indicated that he was
confident that Mr. Stepp was a trustee in his deposition
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testimony.

THE COURT: He thought that the intent of the

community was that he was a trustee.

He didn’t ever testify, as I recall, that he kn
that the Medlin theory that they were not properly record
was not -- was correct -- was not correct. I don’t know

he ever testified that he understood that.
I mean, you can point that out to me, if you ca
MR. ANNINO: 1In his deposition testimony,

Your Honor -- on page 76 of the transcript of his deposit

ew

ed

that

n.

ion,

which is part of the court’s records, Mr. Foster testified as

follows:

Question: "Well, what’s your interpretation,
Mr. Foster? 1Is it the trustees that elect or appoint a
successor trustee?"

Answer: "My understanding is we appoint succes
trustees."

Question: "And what’s the function of a truste
and that’s the function of the trustee, correct?"

Answer: "Yes."

Question: "Not the beneficiaries or the board
that’s referred to in the trustee’s deed, correct?"

Answer: "That’s correct."
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Question: "And what’s your understanding of when
you need to do that?"

Answer: "It says right here ’in the event of
death, removal from the state, incapacity to act, refusal to
act, or resignation of any trustee or trustees.’"

Question: "Is it your understanding that those are
the only events which would allow you to appoint a successor
trustee?"

Answer: "I would have to by this document."

Question: "You would agree that other than this
document there are no other documents that would assist you
or guide you in determining your responsibilities as
trustees?"

Answer: "This is the only document I know that
governs the trustees."

Question: "Now, Mr. Stepp didn’t die, correct?"

Answer: "That’s correct."

Question: "And he didn’t leave the state, did he?"

Answer: "No."

Question: "And he wasn’t incapacitated to act,
correct?"

Answer: "I don’t know. To my knowledge, he
wasn’t."
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Question: "And he didn’t resign, correct?"
Answer: "No."
Question: "Is it correct that --"

Answer: "Yes, he did not resign."

Question: "And there wasn’t anything for him o do

at the time he was called upon at that meeting, was thereg?"

Answer: "Not at that meeting, no."

And that’s from his deposition testimony starting

at page 76, line 16, and going through page 78, line 3.
THE COURT: I read it.
MR. ANNINO: So clearly Mr. Foster didn’t view

anything that Mr. Stepp said as a resignation.

And indeed, the evidence indicates that from the

defendants’ perspective there were continued communicatigns

with Mr. Stepp after that May 1994 meeting and the continued

communications by other individuals in the community.

Mr. Foster, I believe, didn’t have any other
conversations after that.

But clearly -- put yourself in Mr. Stepp’s
position, Your Honor.

He has been told -- and this is uncontradicted
by Mr. Vandenberg in 1993 that he is not a trustee. He i
told that during an attempt by Mr. Vandenberg and Mrs. Meg
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when they go around to collect dues. And the next thing that
happens is -- and this is from the defendants’ own evidence
-- he meets with Mr. Arnold. Mr. Arnold says "We're
developing this criteria for you to be a trustee. And we
want there to be a community referendum for you to be a
trustee."

And all of these things are done on the auspice of
"We need to correct the documents in the land records. We
know that you are a trustee. But we need to correct them in
the land records."

That is a premise that is false or mistaken.

It is a fact that there was nothing that Mr. Stepp
had fo do at that time. His trustee’s deed was duly
recorded. This was a misimpression by members in the
community. He didn’t have to do anything about it.

So the next thing, if you look at the evidence and
the documents in the case from Mr. Stepp’s perspective, he is
presented with basically a challenge to himself being a
trustee. He is told by Mr. Arnold that there’s going to be
this criteria developed.

And you’ll see in Exhibit 28, the bylaws, Article
XII, there is criteria for a trustee presented.

And he also sees an agenda for this May 3rd, 1994,
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meeting, which is Exhibit 37, which sets forth specifically

that "We’re going to at this meeting adopt an amendment to
the bylaws for criteria of a trustee. And we’re going to

nominate and appoint" -- let me read specifically from the

board resolutions of that agenda. This is Exhibit 37.
"Board Resolution No. 1: A proposed amendment
the bylaws establishing criteria or nominating trustees ¢
the association.
"Board Resolution No. 2: Ratification of the
board’s nomination of Gail Stepp as trustee of the commu:

association."

And then you look at the minutes of that May 31

1994, meeting, which is Exhibit 65, Deposition 3, and yot

to

nf

nity

rd,

1’11

see that in fact there was a nomination and that there was --

that Mr. Stepp declined the nomination.

You’ll also see in Exhibit No. 39, which is in
evidence, a ballot of officers in which the trustee/dires
position is set forth on the ballot of officers and unde]
neath that the three names listed: Jim Foster, Gene Lea
Gail Stepp.

THE COURT: It is a peculiar position to take,
it not? For someone who is interested in the well-being
this community, Mr. Stepp’s position was a very peculiar
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position to take?

He was standing firmly on a technicality, which it
appears he did not express to anyone and did not ever check
out.

Now, how can you explain that? I don’t understand
it. I don’t understand it. I really don’t.

He stood on a technicality that no one in the
community understood, including himself.

MR. ANNINO: From his perspective, Your Honor,
having been told he wasn’t a trustee, he’s looking at the
situation from that perspective. "The community doesn’t
believe I am a trustee. Now I have to go through a nomina-
tion and election process."

We know from Mrs. Arnold’s testimony that he in
1988 or ’89 voiced his opinion about what should be done with
Rio Vista Drive and leave it as a walking trail.

So his perception is that he’s going to have to go
through this nomination and election process to become a
trustee when he is of the opinion that he is already a
trustee and doesn’t need to do anything.

The other significant --

THE COURT: Do you think he ever clearly expressed
that to anyone?
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The testimony was that he said he was too busy,

that he didn’t want to have anything to do with the

association anymore, he had had it. That’s the testimony

from the many people --

MR. ANNINO: From the defendants’ perspective,

Mr. Stepp’s testimony is that he indicated at that meeting

that he was already a trustee and he didn’t have to be
nominated. And the Court is going to have to weigh that
testimony and weigh the evidence.

But from the documentation that’s in evidence,

is apparent, I would submit, that there was a misimpressi

about the board’s position and authority to nominate and
appoint a trustee.

And the evidence of the board’s confusion on tH
issue is apparent in Exhibit No. 45, which is minutes of
meeting in August in which Mr. Vandenberg is voted in as
trustee by the board. And then later on, in Exhibit 54,
minutes indicate that Mr. Vandenberg declined to be a

trustee.

THE COURT: Well, we can move on, Mr. Annino.

I don’t have any problem giving you declaratory

relief with regard to that question.

MR. ANNINO: Our position would be that the deﬁd
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was duly recorded. Mr. Stepp did not have to do anything.
It did not require any action on his part to be a trustee or
to accept a nomination for trustee since that deed was duly
recorded.

And through all of this, Mr. Foster sits mute
after this May 1994 meeting. He knows that the trustees --
substitute trustee’s deed is recorded. He recalls that being
done by Mrs. Lear, Marvin Lear’s wife.

THE COURT: Years ago.

MR. ANNINO: Years ago.

THE COURT: But he hasn’t made any independent
search to verify whether Mrs. Medlin told him the accurate
information or not. Or are you alleging that he did?

MR. ANNINO: He didn’t make any independent search.

THE COURT: The fact of the matter is that
everybody just did -- I mean, this is one of the most --
there were years that went by between these discussions,
right?

MR. ANNINO: That’s correct, Your Honor.

THE COURT: Years and years.

MR. ANNINO: That'’s correct.

THE COURT: It didn’t appear to me that anybody was
really excited about this issue, to tell you the truth, in
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the sense of any kind of concerted effort to do somebody i

Right?

Mr. Arnold raised that question in a three-hour
conversation with the Stepps in September 1993, as I recal
And it was not finally resolved until 1995.

Do you and I understand the facts?

MR. ANNINO: That’s according to Mr. Arnold.

THE COURT: That’s almost two years.

MR. ANNINO: That’s Mr. Arnold’s testimony

concerning his discussions with --

1.

THE COURT: But your client testified to that too

-- that he had a conversation with George Arnold in 1993.

MR. ANNINO: That’s true, Your Honor.

But in the context of the communication he is told

by Mr. Vandenberg that he wasn’t a trustee.

THE COURT: You know what Mr. Vandenberg is? He is

just a miscellaneous person.

No insult to you, Mr. Vandenberg.

He appears to be a community work horse, is whajt he

appears to be in this case. And he is just a miscellaneows

person who was gossiping about this issue. 1 mean --
MR. ANNINO: So is Mr. Arnold, from that
perspective, Your Honor.
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THE COURT: No. Mr. Arnold is president of the
association.

MR. ANNINO: He is president of the association,
but he is not a trustee. He doesn’t have the right really to
come to Mr. Stepp and suggest to him that he’s going to
develop criteria and have a community referendum and have
Mr. Stepp appointed as trustee.

The communications all are occurring between
Mr. Arnold and Mr. Stepp.

Mr. Foster and Mr. Lear are very passive concerning
this issue. And when they do make mention of it, it’s in the
context of a general membership meeting where, from all
testimony, the May 1994 meeting was a contentious meeting.
Mr. Stepp was upset and people were upset about the roadwork
that had gone on in the community.

So there is -- there is some obligation, I believe,
on Mr. Foster’s part to step forward and tell the community
that Mr. Stepp is a trustee, he has been a trustee, and take
a moment to look at the land records, to go down and search
for this substitute trustee’s deed which was duly and
properly recorded in the land records.

THE COURT: It was everybody’s obligation to do
that, wasn’t it, Mr. Annino? All the trustees had an
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obligation to do that, including Mr. Stepp; is that a fair
statement?

They all had that obligation, to be clear with Lach
other and to communicate clearly with each other.

MR. ANNINO: That’s true, Your Honor.

THE COURT: It doesn’t appear that anybody did.

MR. ANNINO: Well, the problem with communicatipn
is evident from both sides. Mr. Foster and Mr. Lear could
very easily have met with Mr. Stepp privately and discussed
this issue, discussed what had to be done.

But again, this is correcting a problem that didn’t
need correcting. And it’s only the community’s perception
that it’s a problem.

THE COURT: Is Mr. Lear sick at this time?
Mr. Lear was sick at this time, wasn’t he?

He is sick now.

MR. ANNINO: He is sick now, Your Honor. He wasn'’t
at this time.

But the fact of the matter is the co-trustees did

nothing to confront the issue either.

THE COURT: The evidence is that they both asked

Mr. Stepp on several occasions to please reconsider and act

as trustee.
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MR. ANNINO: From Mr. Stepp’s perception, he viewed
it as reconsider a nomination process and go through an
election process that he didn’t want to go through. That’s
Mr. Stepp’s testimony and that’s his mind-set at the time.

And I think from the documents you can see how he
could get that impression. Because there are indications
that there is going to be this election process. There are
these bylaws that are being proposed. And it’s just --

THE COURT: All right.

MR. ANNINO: 1It’s his perception. And I think it
was a reasonable one under the circumstances.

We also ask for declaratory relief as to the board
that governs the use of Parcel A, Your Honor, and the board
that has to be elected at a meeting called by the trustees of
all lot owners in the community.

And from the testimony of Mr. Lear in his
deposition -- that’s Exhibit No. 60 -- he indicated that
initially the meeting was not called of all lot owners. The
trustees really didn’t do anything after that initial meeting
to administer the trust, to collect assessments, to pay
expenses relating to Parcel A.

And from the defendants’ position we take it that
their argument is the trustees didn’t have to do anything,
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that they were just holders of the legal title.

Well, if that’s the case, then what did Mr. Stepp

have to do? What did Mr. Stepp have to do to correct the

legal title to the property that didn’t need correcting?

The evidence also in Request for Admission No. 65

is that "The notice of meeting to elect initial officers and

directors of the corporation was not provided to all lot
owners in Belmont Park Estates."

THE COURT: But would you concede that that was
done in a rather haphazard fashion in the years, or even
months, immediately after that first meeting? 1Isn’t that
Mr. Jackson’s testimony in his deposition?

MR. ANNINO: That he did notify lot owners in a
haphazard manner? Correct.

The admission I was speaking of was a request f¢
admission in this case to the corporation concerning the
initial officers and directors of the corporation that nof
of that meeting was not provided to all lot owners in the
subdivision.

THE COURT: You mean in --

MR. ANNINO: In 1994, when it was incorporated.

THE COURT: All right.

MR. ANNINO: And we believe that that’s telling
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Because under association law you have to have unanimous
consent obtained in order to transfer assets from one
association to the corporation -- to a new corporation.

THE COURT: What association law is that?

MR. ANNINO: The law of unincorporated associations
in Virginia.

And I do have a case that I think bears on this
question. I will tell the Court it’s not on all fours, but
it is illustrative of the general principles that are
involved. 1It’s Miller v. Union of United Brewery, 187 Va.
889, which is cited for the proposition that "A transfer of
the members in property of the association to another similar
organization to the extinguishment of the former cannot be
effected by the vote of a mere majority, especially where a
quorum of the association seeks to maintain its existence."

THE COURT: Is that an association organized
pursuant to a particular statute in Virginia?

MR. ANNINO: No, Your Honor. It was an
unincorporated association which was in the nature of a union
club.

And what happened in that case was the -- there was
a general membership meeting at which point a vote was taken
to incorporate the entity. And there was not a quorum in
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existence to -- there was only part of the organization in

attendance at that meeting. And the court held that you have

to have unanimous consent if the --
THE COURT: To incorporate?
MR. ANNINO: From the association to incorporate
new entity.
And I can pass that up for Your Honor.
THE COURT: Mr. Annino, I hate to rush you. But

you only have a couple more minutes.

MR. ANNINO: Your Honor, we believe that there has

to be a declaration from this Court that Parcel A and the
trust that it administers -- expenses have to be limited to
expenses associated with Parcel A. We can’t have this

community paying for roads and other things that are not

directly attributable to Parcel A.

The trust deed is the thing that creates the trust

obligations. 1It’s the thing that creates the corpus of the

trust.

o

And when an organization such as the corporatio

goes beyond those limitations and starts spending money fpr

things like roads and other things in the community that are

not attributable to Parcel A, then they step beyond the
original purpose of the trust. And that’s why we seek an
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accounting from the corporation for those monies.

The Court notes we did file a request for account-
ing in Exhibit No. 80, the December 1995 letter.

And the evidence indicates that the roadwork was
not done with the community approval. The November 1992
minutes that the defendants rely upon for this approval don’t
reflect any authorization of the community for the specific
roadwork that was involved. And --

THE COURT: Let me just ask you a theory. I am
trying to get your theory of the case, Mr. Annino.

It appears to me you’ve got a little circle here
that’s Parcel A and is the trustees. And then you have a
little circle here that’s the homeowners’ association. And
in some parts they cross -- some parts.

MR. ANNINO: That’s correct, Your Honor.

THE COURT: But they’re separate entities. They’re
separate entities.

And if the homeowners’ association wants to
voluntarily collect dues from its members, which is what
everybody agrees is the case, and wants to spend them to
upkeep Rio Vista, why not?

It’s not the trustees that are collecting that
money. It’s the homeowners’ association.
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MR. ANNINO: But the trustees have the obligati
to see to it that expenses attributable to Parcel A are p

to Parcel A.

And what has happened essentially is that those
that has been co-mingled with other duties and responsibi
ities of this organization. And if people don’t pay thes
voluntary, quote/unquote, assessments -- although the
correspondence indicates that they were anything from
voluntary.

There is letters from Mr. Arnold saying "This i
Virginia law. You have to pay these expenses."

Without that segregation, the people in the
community are left with a Hobson’s choice. "If we don’t
these contributions to this organization, we could lose ¢
rights to use the park." And they are compelled to make
obligations.

THE COURT: If my theory is correct that the

trustees can collect and the association can collect and

they'’re two separate entities, how would the homeowners Tho

4

on

aid

make

ur

the

didn’t contribute to the association ever lose their right to

use Parcel A?
MR. ANNINO: Well, if the homeowners don’t
contribute to the association and the association is the
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that’s maintaining Parcel A, the association reports to the
trustees "These people are not members in good standing.

They haven’t contributed to the expenses related to Parcel A.
We want you to prevent them from the use of the parcel."

The trustees theoretically could preclude those
people from using Parcel A.

THE COURT: Mr. Tolchin and Mr. Clary need to
answer that question when they give their closing arguments.

Is there anything else, Mr. Annino?

MR. ANNINO: Your Honor, we would take the
position, as we set forth in our trial memorandum starting at
page 25, that there are fiduciary duties of these trustees
and that they did not properly administer the trust from the
get-go really, from the original organizational meeting of
the corporation, and that they haven’t been doing it through-
out the existence of the corporation, and that they can’t
delegate those duties and responsibilities to this organiza-
tion. That is a matter of construction of the trust deed.

THE COURT: Well, the deed clearly states that "to
be governed in the use of said property and in all matters
pertaining thereto by a board."

So is there any question in your mind that the
board has the right under this trust document to tell the
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trustees how to deal with Parcel A?

MR. ANNINO: How to deal with the use of the
parcel? No question about it, Your Honor.

But that is the limitation of the board’s
authority: to tell the trustees how the community wants
use Parcel A. It doesn’t give the board the authority tao
determine uniform charges.

THE COURT: No, it doesn’t. I agree with you.

doesn’t.

So this community is left with kind of a big mess,

just like when they came in. And you know, I don’t know
can help you with that.

I can do some construction on this declaration.

And I can make some opinions as to the association. But

It

I

can’t -- I don’t believe that I can reorganize the community

for you, which I think is what needs to be done.
And I really feel bad about that.
Mr. Clary, do you want to make your argument?

Mr. Tolchin?

MR. TOLCHIN: 1I’1ll try to keep it short, since

you

have indicated you want us to remain as clear and succinct as

possible.

I told you at the very beginning of this case fhat
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I had no idea why we were here and what was going on, what
the charges were.

THE COURT: Well, you’re here because this
community has reached an impasse where they no longer can
work together and they’ve got this befuddled, befuddled mix
of legal documents that they don’t know how to interpret.
That’s why you’re here. I mean, I think that'’s clear.

MR. TOLCHIN: But that is if you listen to the
complainants’ complaints. But if you understand that those
complainants are a small fringe minority, then you cannot
reach that conclusion that that’s why we’re here.

The real reason why we’re here is because the
minority lost control. And they realized that in 1995 when
they were voted out of office that they no longer can dictate
to the majority what goes on in this community, because the
majority decided that they were not going to be dictated to
by the Edwardses. And that was the bottom line.

And that’s the only reason why we’re here. And
that doesn’t make a legal case. All that makes is a
discussion in a community and makes a dispute in a community.
But it doesn’t make a legal case, not even for declaratory
judgment. Because to have a declaratory judgment action, you
have to have an actual legal controversy.
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THE COURT: You don’t think the trust document
presents an actual legal controversy?

MR. TOLCHIN: Not with respect to BBCAI.

As you noted on several occasions, the issues of

the trust document and the issues of the bylaws are totally

separate.
I am not going to address the trust document.
Mr. Clary will, however.

THE COURT: No. I appreciate that.

MR. TOLCHIN: With respect to BBCAI, there is no

actual legal controversy that BBCAI and its members shouls
have been dragged into court to listen to six days’ worth
evidence about. Because there is nothing -- absolutely
nothing -- that BBCAI has done other than try to serve the
consensus in the community. And that’s it.

And there is nothing illegal about that. There

nothing unlawful about that.

} =1

W

of

is

There is a case indeed directly on point, not with

respect to the facts but with respect to the law, called

Glass v. Glass. And I think I’ve handed up a copy to --

I’'m not sure if you have that one. But I will provide yonu

with one.
The issues in this case are not the same. The
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issues in this case are the sale of stock, et cetera, and
what was happening with the sale of stock among the minority,
majority of the corporation.

But if you look at Note 7 -- Headnote 7 and the
discussion there, what this law makes clear is that sometimes
you have a minority in an organization. And when you have a
minority, there are certain inherent problems with being a
minority interest. And what the majority does to protect
themselves or to protect the majority doesn’t constitute
unlawful action and doesn’t constitute something upon which
they can be sued. And that’s what this case explains.

And that is the law. And it has to be the law.

Because if you think about it, what Mr. Annino has
posited and asked of this Court is =-- if you look in the
Amended Complaint, exactly what he’s asked for is that BBCAI
be disbanded. They want you to issue an injunction
essentially against BBCAI and turn everything over to BBCA,
this rump organization which is the minority organization.

So the effect is that he’s asking you to order the
majority to have to listen to everything that the minority
dictates. Because what will happen is one of two things:
either the minority will continue to dictate; or within a
week the majority will join BBCA and they will again be the
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majority and they will again outvote Mr. and Mrs. Edwards.

And then we’re back in court.

That’s why the court system can’t be used the way

that they are trying to use it. They had a vote. They had a

voice. They were encouraged to provide their voice. They

were officers of the corporation. They were in the inner
circle of this entity.

Their views did not hold sway. And when their

views did not hold sway, they ran to court. And that’s not

what the court system is used for. Glass makes that clear.

And common sense makes that clear.

There are five undeniable facts in this case.

The first is that BBCAI is nothing but a volunt%ry

organization. That’s it.

THE COURT: Right.

MR. TOLCHIN: Nobody has ever asserted otherwis
Nobody has ever claimed otherwise. Yet if you look at th
Amended Bill of Complaint, the allegation is sought for
declaratory relief that BBCAI is a voluntary organization

THE COURT: It is.

MR. TOLCHIN: Again, the declaratory judgment

W
.

[

statute says you can’t do that. You can’t seek a declaragtion

about something that is not in legal dispute. But yet BH
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has been dragged into court on this issue because they wanted
to drag us into court.

The second undeniable fact is that -- and you’ve
heard no evidence to the contrary -- BBCAI has done nothing
in this case other than acted in a manner consistent with the
consensus in the community. You’ve heard absolutely nothing
to disabuse you of that notion.

Everything that was done was done after determining
what the community wanted -- what the consensus of the
community wanted.

And as Mr. Arnold explained to you, when it became
clear that even two people had a very vehement objection to
something and consensus couldn’t be reached, it was dropped.
That was the issue of amending the bylaws to have
mandatory -- to have anything mandatory in it.

THE COURT: Right.

MR. TOLCHIN: That is the kind of organization
you’re dealing with here.

There is nothing wrong with that. That is exactly

how our society operates. And there is nothing illegal,

there is nothing unlawful, as Glass makes clear.
That is what happens when you have an organization
of people. You are always going to have a minority. But

(March 4, 1998)

1083




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

that doesn’t mean that they can dictate to the majority.
The third undeniable fact is that in this case,
Judge, you only have four plaintiffs. You have the Stepps
and you have the Edwardses. And that’s it.
Now, they’re trying to seek relief claiming thaj
they represent a larger group.
You don’t have that before you. You have four
plaintiffs. And that’s it.

They didn’t bring a derivative action, because

don’t claim that they’re even members of this organization.

They claim they have their own organization.

Ul

o

they

The fourth undeniable fact is what they are seeking

in this case. And if you look at the Amended Complaint, [it

is absolutely clear beyond any peradventure that what they’re

seeking in this case is one thing only: to tie everybody

up.

Count I sought to tie up the trustees by claiming

that you needed unanimity and that Mr. Stepp was a trustef.

Count II tried to tie up the association =--
together with Count I tried to tie up the association by
saying that only the minority can control the association
And that’s what this case has been about from the very, ¥

beginning.

But what this case is about is something that t
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Court cannot have any say in, because this is a democratic
society. It is a democratic voluntary organization.

If Mr. and Mrs. Edwards and Mr. and Mrs. Stepp
don’t want to be members of that organization, they can walk
away from it. Nothing stops them from walking away from it.

And indeed, nothing stops them from joining again.
Nothing whatsoever. All they have to do is work within the
consensus in the community.

Now, you asked us to look at the Amended Complaint
and determine whether the relief being asked for is relief
for which there’s been any sort of evidence.

And in order to do that, you’ve got to look at the
factual basis stated in the Amended Complaint. And to that
with respect to BBCAI, there are only four paragraphs that
even address BBCAI: paragraphs 14, 15, 18, and 21.

Paragraph 14 alleges as follows --

THE COURT: Don’t read it, Mr. Tolchin. 1I’ve got
it.

MR. TOLCHIN: Well, in any event, it alleges that
the sole purpose of the association was to work on Parcel A.
That was the sole purpose. That’s the allegation.

The evidence was directly to the contrary. There
is not a scintilla of evidence that supports that position --
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not a scintilla. Because --

THE COURT: I don’t know if I’d go that far.

MR. TOLCHIN: Well, you have the bylaws of the
organization.

THE COURT: They did get together. Because
Mr. Foster was very, very anxious to do what he had to do
comply with the deed. And he got everybody together and
formed an association.

I will agree with you that over the years -- an
we’re talking now about over 20 years, 25 years -- that t
did a lot of other stuff. It was a social organization a
well as a --

MR. TOLCHIN: Right.

But the key is: Was the primary purpose Parcel
Or was the sole purpose Parcel A?

It’s clear that the primary purpose was the pan

Parcel A. But it’s equally clear -- and for this there i

evidence to the contrary -- that other purposes existed i

that organization from the very date that it organized, £

the very date that those bylaws were adopted.

4

to

they

hey

=3

A?

k at

rom

Those bylaws, as Mr. Clary pointed out to you +- in

the bylaws themselves they have a landscaping committee,

which clearly had nothing to do with Parcel A. On the very
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day that the bylaws were adopted they were out there working

on the front sign.

And it’s clear throughout -- the minutes of the
organization and Mr. Vandenberg told you -- that at the very
beginning in 1974 they were already bulldozing that road,

Rio Vista Drive. The very same people that organized that
association was already paying to bulldoze the drive. They
are already paying for the sign at the front. They were
already using association money to pay for a lawyer to assist
them. That was the very first check they wrote.

Everything that is being challenged as being beyond
the scope of authority of this association is directly in the
bylaws and directly in the history of this organization from
the very, very beginning.

So for the allegation to be made that the sole
purpose of this organization is Parcel A -- there simply is
no evidence whatsoever to support that.

And that’s very important. Because even if you
find that there is a primary purpose or even a sole purpose,
you have to also look at the history of what went on here.
Because the law is that organizations can modify their roles.
Organizations can ratify actions taken, even if they were

beyond the rules.

(March 4, 1998)

1087




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

And we’ve given you the Brewer case, which deals
with the ratification matter. And the general rule of
modification says that people can come together to modify,
written agreements and written bylaws.

In this particular case, as in the Brewer case,
there was a long history of what this corporation has done.
And that long history is undeniable that it goes beyond
Parcel A.

So for Mr. Annino to argue that the sole purpose
was Parcel A simply does not ring true.

THE COURT: Tell me what legal position your client
is in if it wants to continue to grade and improve Rio Vista?

MR. TOLCHIN: What legal position it’s in?

THE COURT: Yes.

MR. TOLCHIN: 1It’s in the legal position of simply
doing what any civic association did.

THE COURT: But that property doesn’t really belong
to them, does it?

MR. TOLCHIN: 1It’s irrelevant to this Court and to
this matter. If this association wants to spend voluntary
dues to go out and do something on this public road,
Mr. Edwards can’t complain about it, Mrs. Edwards can’t
complain about it, the Stepps can’t complain about it. And
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this Court has no authority over it.

What the Court may have authority to do is simply
to say that this is a voluntary association. "You don’t want
to pay your dues to do this Rio Vista Drive, don’t pay your
dues."

THE COURT: I think that’s clear.

MR. TOLCHIN: That'’s clear.

But nobody has told them that they have to pay
their dues. So therefore, there is no legal dispute with
respect to that.

The only possible entity that could ever have
standing to challenge anything that’s done on Rio Vista Drive
is Fairfax County. And Fairfax County doesn’t complain
whatsoever, because it doesn’t want to spend its money on
Rio Vista Drive. That’s perfectly clear.

If you look at the documentation in the file -- I’m
not going to go through it -- there have been letters being
sent to Fairfax County from 1974 all the way through 1994
saying "Please do something about those roads." And Fairfax
County has done nothing.

So the civic association, because the majority
wanted to, did something about a road that was leading down
to the park.
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THE COURT: Right.

MR. TOLCHIN: There is nothing in this Court’s
authority to even address any of that.

I will finish up now by addressing the last
argument that Mr. Annino made. Actually, there are two 9
arguments he made.

He said that he needs a declaration about wheth
BBCAI and the trustees, I guess working together, can exg
persons from Parcel A.

The evidence was undeniable that nobody ever in
years has ever even theoretically come up with that conce
Nobody has ever said -- there is not a scintilla of evide
that anybody is excluding anybody else from Parcel A.

THE COURT: So you would agree that the associa
does not have the power to do that?

MR. TOLCHIN: I would agree -- I would agree th
that issue is not before the Court, because it is a
theoretical issue. And the Court is -- it is absolutely
clear that the Court doesn’t have authority to rule on
theoretical types of issues.

Whether BBCAI has the authority, I doubt it. I
a voluntary organization. There is no reason why it shoy
have the authority, there is no reason why it could have
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authority to exclude anybody.

THE COURT: Well, the deed says "in all matters
that the board is supposed to govern the trustees in the
issue of the use of property."

MR. TOLCHIN: I guess in theory =-- if somebody
wanted to make an argument that BBCAI could govern the
trustees because it could direct the trustees not to allow
somebody to use Parcel A, I guess that is a theoretical
argument. But it’s not in the real world. And it’s not the
subject of a complaint under the declaratory judgment act.
Because there is no actual legal controversy.

In fact, there are cases going way back --

THE COURT: You don’t have to worry about it
anymore, Mr. Tolchin.

MR. TOLCHIN: One other issue I would like to
address is this issue of the Miller v. Union of United
Brewery argument, the argument that nothing this board has
done is legal because it doesn’t exist in a legal fashion
because the incorporation somehow rather was a new organiza-
tion.

Well, if you look at Miller v. Union of United
Brewery case, it makes absolutely clear why that argument
simply doesn’t hold sway here. It makes absolutely no sense.
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Because if you look at that case, what it was
concerned about there was not just a mere incorporation
entity. What it was concerned about was a new and compl
separate association of the minority of the members.

It was not within the structure or limits of ¢
constitution and bylaws under which it was attempted in
to -- the objects and purposes of the union and is not -
was a completely and totally new organization of a group
members of the old organization.

And there the court said, "Well, if you’re goi
do something like that, then you’ve got to have some sup
authority of the majority -- not even the majority, but
perhaps everybody =-- unanimity."

But that’s not what this is about.

The issue of whether we can impose mandatory 1
on property may be something that would require the majag
-- would require unanimity.

But the issue of whether we as an entity want
incorporate is something that simply has no basis to be
challenged. Because we’re the same organization. We si
changed the name and incorporated for purposes of liabil

law. And that’s it. There is no new organization here.

are the same old organization. We have the same officer
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And in fact, when that reorganization took place,
who was the treasurer and who was the secretary? Two of the
plaintiffs in this case. And they remained the secretary,
they remained the treasurer after that organization.

There is nothing to say that we cannot reorganize
that way.

THE COURT: Okay.

MR. TOLCHIN: I ask you again. Why are we here?

And I think the answer is plain. We’re here
because at the beginning of this case Mr. Stepp and Mrs.

Stepp and Mr. Edwards and Mrs. Edwards needed a foil for

Mr. Foster to conspire with. And that’s the only reason why

BBCAI was dragged into this.

THE COURT: Mr. Clary?

MR. CLARY: I am going to try not to rehash a lot
of the things that I argued in my motion to strike.

THE COURT: I want you to argue this. This is what
I want you to argue.

And I’m not -- no one is making a motion to strike
again, are they? He didn’t say he was.

MR. CLARY: As a technicality, I think we have to
renew our motion to strike in order to preserve, in the event
there is an appeal, the right to rely upon our motion at the
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end of the plaintiffs’ case.
MR. TOLCHIN: And if the record is unclear, we| are

renewing our motion to strike from yesterday. And I’m not
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going to repeat those arguments. But we would incorporate
them.
MR. CLARY: Actually, I think the duties and
obligations are really very well described in my brief.
If you want to go through those, I’11 be happy
But I don’t think there is any contest about what the trust
deed means.

Moreover, the circumstances of its preparation

execution, which have been brought to the Court’s attention

to assist it in interpreting the deed to the extent of any
ambiguity, make it very plain that the sole and primary
purpose of this deed was to simply convey title to get it
of the hands of a man who was generous and was willing to
donate the property to the community after another nice

gentleman had come to him and said, "Gosh, this was really

intended for the benefit of the community. 1It’s supposed to

be the recreational land."

The fact of the matter is the deed was drafted
apparently in the space of a matter of an hour or so after
phone call from Mr. Foster describing that they had almost
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lost the property after -- despite the good intentions of
Mr. Hurvitz.

If there is anything that can be said about the --
about the deed, it is that they are to hold the title for the
use and benefit of the members of the community; it is that
they are to be governed by this board; and it is that they
are to obey a standard of conduct that is set forth in the
deed itself.

The deed does contain authority for some powers.
It does provide a power to replace trustees. But only under
the circumstances described therein.

And we have to agree with Your Honor that a
resignation may occur not just by a letter, but by conduct.
And that is effectively what Mr. Stepp did.

THE COURT: You don’t have to argue that,

Mr. Clary.

What I would like you to argue, if you could -- and
I’'ve read your brief several times -- is I want you to talk
about the point at which the duties =-- not duties -- the
point at which the functions of the association intersect
with the responsibilities of the trustees.

And I’m not calling them duties. But I’m calling
them --
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MR. CLARY: Powers.

THE COURT: They’re powers.

44

And to some respect they’ve been -- I mean, your

argument is the trustees did their thing in 19 -- how far do

we go back?

MR. CLARY: 1973 actually.

THE COURT: There wasn’t any need for them to do

anything.

Everybody’s testimony has been real clear that
trustees didn’t do anything else. They put this board
together. They appointed the trustees. And they let th
board handle everything. It was completely voluntary.

MR. CLARY: Yes, ma’am.

Although in fairness, Mr. Foster -- when
Mr. Jackson began taking over, he did go out and help fil
the identities of the nonresident lot owners. And he
assisted Mr. Jackson in thereafter, according to
Mr. Jackson’s testimony, mailing out all of those mimeo-
graphed sheets.

THE COURT: Right. He was very active in the
beginning. And he was the prime mover in this whole thi
taking off.

MR. CLARY: Yes, ma’am.
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THE COURT: But then everything settled down. And
the community just kind of meandered along. And the trustees
did very little, if anything. And the board did some stuff.
It was all very haphazard.

The theory is that -- the problem with -- if you
buy Mr. Tolchin’s position, which is that the association is
just a voluntary association, you can ask people to give
money. If they do, they do. If they don’t, they don’t.

And they’re going to take this money. And they’re
going to spread it over the community wherever they see fit,
including expenditures in Parcel A.

Right?

MR. CLARY: Yes, ma’am.

THE COURT: So the theory is still that the
trustees don’t have to do anything. And this is just
largesse. 1It’s just largesse that’s coming to Parcel A and
everybody else involved in the community.

Then there is no point at which the trustees could
deny Parcel A -- deny people access to Parcel A. Because the
trustees have never done anything to -- I mean, they’re
supposed to be regulated by the board in the use.

MR. CLARY: That’s true.

THE COURT: Okay. But let’s say Mr. Stepp wants to

(March 4, 1998)
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use Parcel A. But he’s not -- he is not a member of the

association anymore. He is not a member of the board. He

has not paid his dues. It is a voluntary organization.

He can’t be forbidden to use Parcel A then.

MR. CLARY: Let me give you two points that I
are very important.

Number one: That issue is not before the Cour
It is not in controversy. Because, as the evidence clea
shows, there has never been an attempt by the associatio
deny access to the park to anyone. There has never been
request to the trustees to do so. And the trustees have
never exercised what at the very best is a discretionary
power to make an assessment.

The fact that they have the power to make an
assessment, however, unfortunately gives them absolutely
power to enforce it, except to deny access.

Those events have never occurred either. So t
what is posed is a hypothetical that indeed the cases in
brief, as well as the cases cited by Mr. Tolchin, clearl
black and white spell out "I’m sorry, Your Honor. You h
no business getting into this," to be polite.

THE COURT: It is hard to --

MR. CLARY: Let me give you the answer that I

(March 4, 1998)
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is the right answer.

And actually, you will find in the deposition
testimony the testimony by Mr. Foster about what he would do
if he were confronted with that situation.

And the answer is that, if there comes a point when
at the direction of the board Mr. Foster is directed to deny
access or use and enjoyment of the parcel --

THE COURT: Because they could do that.

MR. CLARY: If the board tells him to do that,
simply because they haven’t paid their dues to the associa-
tion.

Then the question that Mr. Foster will have to
wrestle with -- and indeed at that time, as he testified, he
would seek legal advice -- is: By obeying the association,
would he be infringing upon the beneficial real property
ownership rights that may exist because of the deed?

And I think they probably do exist.

And if there is a conflict between those two -- the
beneficial ownership rights and the direction of the board,
indeed at that point in time Mr. Foster would be -- it would
be important for -- it would be absolutely mandatory for him
to seek legal counsel; and if counsel could not help him,
then to seek the aid and guidance of the court.

(March 4, 1998)
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I digress for just one second. I was humored by

the reference to Brimmer v. Bittner on the duty to seek a

and direction of the court. I can safely say, since Judge

id

Vieregg isn’t in the room, that I know more about that case

than anybody in this room. That was my case.

And the fact of the matter is it bears absolute

ly

no resemblance to this case at all. It was a case where [the

trustee under a deed of trust absolutely abandoned his

obligations to the debtor and conspired, if you will, with

the creditor to go ahead and foreclose, notwithstanding the

fact that the case had been already partially tried by Judge

Vieregg, who ruled that there was an appropriate recoupm%nt

claim against the note.
So I mean, it was =-- Judge Vieregg made it very

clear that was an extraordinary situation. And I think

probably it’s been written up in Legal Times as an extra-

ordinary situation as well.

And trust me, Your Honor, it bears no resemblance

to this case whatever.
THE COURT: Well, I appreciate your point. And
don’t think that’s a question that I have to answer.
MR. CLARY: Right.
THE COURT: But I wanted, at least as a by-progd
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of this litigation, for the community to understand what kind
of problems remain for them to be solved. And that’s one of
then.

I think there is a conflict between the provision
in the trust deed as to the board’s power to govern the use
of Parcel A and the trustees’ sole power to assess fees. And
that’s something that I want everybody to at least understand
is a hypothetical problem which I cannot solve.

MR. CLARY: And indeed, let me go a bit further. I
think the conflict may be even a little broader.

Because the direction to the trustee servants, as
Mr. Bready put it, to be governed by the board is not simply
the use. But the phrase is even broader. "And in all
matters pertaining thereto."

My gracious. I mean, that may encompass the
entirety of the world that even tangentially relates to
Parcel A.

But I think the problem -- and I’ve answered this.
The problem doesn’t arise until there is an actual conflict.
It’s not here before the Court.

I don’t want to overstay my welcome here.

THE COURT: I don’t think you have to say much
else. If you want to wrap it up, you can. 1It’s already
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quarter to 11:00.

MR. CLARY: I think unfortunately that -- let me
acknowledge that I certainly see there are disputes among
members of the community and the way in which the community
civic organization has been run. There are obviously
disagreements between those parties as to what should be fdone
and what shouldn’t.

But unfortunately there is not an ounce of evidence
of fault or blame on Mr. Foster’s part.

Your Honor raised the issue when we were talking
about somebody should have gone out and looked at the lanp
records. But really this is a red herring.

And the reason it’s a red herring is because
virtually at the same time that this error is discovered and
the quick-cure method announced to everyone, Mr. Stepp takes
the position that he doesn’t want to be a trustee.

Why on earth then, confronted with this refusal|
should Mr. Foster then go out?

THE COURT: I understand.

MR. CLARY: So there is simply absolutely no
grounds of fault or blame on his part.

In fact, Mr. Foster, the evidence shows, is the| one
who rescued the park for the community. He is, with his many

(March 4, 1998)
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neighbors, one who has selflessly volunteered his efforts,
his time, his money in support of plans that the community
approved.

The only thanks and the only recognition and the
only compensation Mr. Foster has received for the dedication
are bills for tens of thousands of dollars of attorneys’
fees.

And it’s not because of any conduct on his part.
It’s because he was simply in the way of the will of the
Stepps and the Edwardses.

THE COURT: Do you think, Mr. Clary -- I know you
were in summation. And I’m going to cause you to say some-
thing else.

MR. CLARY: I’ll be happy to answer questions.

THE COURT: The theory is that everyone knew that
Mr. Stepp was the trustee and all they wanted to do was file
some papers to correct that. And he made it clear he didn’t
want to be a trustee.

The fact that doesn’t go with that scenario is the
fact that Mr. Arnold was so concerned with putting forth
nominating criteria.

If he was simply -- if we were just correcting a
clerical error, there would be absolutely no need for the
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board to put together any kind of nominating criteria at |all.

MR. CLARY: I agree, Your Honor.

But I think the explanation for that was offered by

Mr. Arnold. And that was that he was trying his very best to

persuade Gail that he wasn’t an unloved member of the

community, that indeed his experience and longevity were

desirable traits for the community. He was trying to find a

way of expressing to Mr. Stepp the support of the communifty.

And that is the prime -- that is one of the
reasons, and certainly appears one of the primary reasons
when you identify that this only fits maybe one or two
individuals in the whole community -- it is the primary
reason for the criteria.

And the criteria were discussed, according to
Mrs. Stepp and finally concededly by Mr. Stepp, in the
meetings before you ever got to the May 3rd, 1994, meetin

So -- but, Your Honor, it wasn’t just the May 3
1994, meeting that caused the trustees finally to act. I
was a long-term, persistent, unrefuted, consistent refusa
serve that lasted, at least to the trustees’ knowledge, £
more than a year and a half.

THE COURT: Okay. Let me make this brief.

This is the seventh day that you all have appea
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in court. And it is clear to me that as a community that you
care deeply about these issues. And I think it’s -- it goes

without saying that it’s very, very sad that you’ve all come

to this.

I note from the depositions that the founding
members of this community, or at least some of them, are in
precarious health. Mr. Jackson is 82 years old and is
suffering from cancer. Mr. Lear is in failing health, and I
believe he is also suffering from cancer. Mr. Stepp himself
had to be hospitalized in the course of this proceeding.

Mr. Foster appears to be in good health.

But I find it extraordinarily sad that after having
lived in this community and raised your children in this
community that you are so divided.

On the other hand -- and this may be an odd thing
to say at this point -- I must compliment you all, if that is
the word, for working so hard on this case.

Mrs. Arnold has devoted untold hours to assembling
the records of this community. Major -- hours and hours have
been spent in deposition.

At least you’ll come out of this with good records.
I mean, that’s a minor consolation.

But I notice that as I go through the minutes they

(March 4, 1998)

1105




FORM CSR - LASER REPORTERS PAPER & MFG. CO  800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

5

get better and better as you come up. The accounting
standards get better. And you seem to be making progress

The rigors of this trial and the strain of dire
examination and cross-examination have been difficult for
all.

I do not doubt anyone’s sincerity who has testi
in this case.

I was touched by all the witnesses’ intense eff
to testify fully and truthfully as they could.

I must say that Mrs. Benson was the most refres
witness that I heard. And I say that not to make fun of
I didn’t appreciate the laughter that happened when she
testified.

She was absolutely unequivocal, honest, and cle
in her answers. And she should not be punished by the
community for that honesty;

I note that Mr. Edwards tried so hard to testif
truthfully and faithfully and honestly in this case that
heart went out to him.

Litigation is not fun. And I think that we’ve

figured that one today.

4

ct

fied

orts

hing

her.

ar

y

my

all

Mr. Clary has put forth a theory that this case was

concocted in a lawyer’s office. Theories are often concocted
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in lawyers’ offices. I do not take that as a personal attack
on either Mr. Annino or the plaintiffs in this case.

I do not doubt the good faith of both the
plaintiffs or the defendants.

As an aside, I do not doubt that anyone in Fairfax
County who has bought a house has not experienced the ups and
downs of having to deal with the community associations of
various types. Thus, I did not need the expert testimony
that was volunteered by the defendants in this case. And I
want it to be clear that I am not taking her testimony into
consideration at all in my opinion.

We are Americans. And in particular we are
residents of this county. We are all familiar with how
associations work.

We are as a whole an organizing bunch of people.
But as often as we attempt to organize, there are people who
want to be left alone.

And I don’t know how in your community you’re going
to deal with this problem. But I am afraid that I’m not
going to be able to solve all your problems for you.

I sincerely wish that this lawsuit could have been
avoided. And in that respect, Dr. Polifko took the words out
of my mouth when he testified that he thought the best means
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of meeting your community problems was simply to get together
and talk about them.

That invitation to get together was extended to|all
people in December of 1995. But somehow Dr. Polifko’s letter

was circulated to the dissident homeowners in this communjty.
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And I believe that it did irreparable damage. And at that
time I think it all put you on a course that you ended up
here. And I really regret that.

As a lawyer in private practice, I probably would
have advised you to get organized, just as Mr. Arnold trie
to do and just as attorney Knowles advised you to do. I
would have incorporated the association. I would have
redrafted the covenants and bylaws. And I would have
formalized the relationship between the trustees and the

association.

All of that frankly is completely beside the point.

As a judge, it is with regret that I cannot do much

for you except rule on the counts contained in Plaintiffs
Amended Bill of Complaint. It is still going to be up to
when you exit here today to repair the damage that has been
done to your community.

I am going to begin by making some specific fing-

ings as to facts in contention in this case. And then I will
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go down through the counts.

I believe that there is no real evidence that
Mr. Foster and Mr. Lear ever put into effect a plan to
exclude Mr. Stepp as a trustee.

In making that decision, I have relied on the
testimony of the following individuals: Mr. Stepp himself,
Dr. Polifko, Mr. Drye, Mr. Foster, and particularly
Mr. Arnold.

The latter’s testimony was extremely specific and
very fresh in my mind. He met with Mr. Stepp at least twice
between September 1993 to May 1995. His testimony was that
he met with him for an extraordinary length of time, for a
period of three hours.

Mr. Stepp strikes me as being a taciturn man. And
I think that that trait may have not done him a good service
in this particular case.

The testimony was clear that he was asked again and
again and again to be a trustee. There are numerous people
who overheard those conversations; not only between
Mr. Arnold and Mr. Stepp, but Dr. Polifko overheard it.

Mr. Lear made a petition to him. Mr. Foster made a petition
to him.

I don’t know why he was so stubborn in his response

(March 4, 1998)

1109




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

or why he didn’t explain clearly to people what the basis

his position was. But the testimony was that he had other

things on his mind, that he was busy, that he was angry,

he didn’t want to have anything to do with the association.

Number two, there is no evidence that Mr. Lear
engaged in self-dealing.

He has been living in this community, or at lea
first bought a lot in this community, 40 years ago.

As with the issue of the trustee, time belies t
theory. If he wanted to engage in self-dealing, my goodn
I would think he would have done it before now. He spent
whole life in that position.

MR. CLARY: I’m sorry, Your Honor. You said at

beginning, Mr. Lear. Did you mean Mr. Foster?

THE COURT: Mr. Foster and Mr. Lear. I’m sorry,.

MR. CLARY: Okay. I didn’t hear Mr. Foster.

THE COURT: Mr. Foster in particular. I made a
mistake. Mr. Foster.

Mr. Clary makes the point in his brief that to
charge someone with a breach of fiduciary duty, especiall
when the trust document itself says that that breach only
occur if someone acts with malice and bad faith, is an ex

ordinary thing to do.

of
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And the burden to prove that is a heavy one. And
it has not been met in this case. 1Indeed, there’s been
almost no testimony that Mr. Foster has ever done anything in
this community in bad faith.

So Rio Vista was graded. And that’s supposed to
be such a big deal, that he’s going to make thousands and
thousands of dollars selling those lots. It just doesn’t

make any sense.

Furthermore, the testimony was that Mr. Stepp
himself in the past, as have many people in this community,
had been involved with the kind of piecemeal repair involved
in maintaining that road. And Mr. Stepp apparently has done
that throughout.

I do not doubt that Mr. Foster is a powerful man
in your community. But it really appears to me from the
testimony I’ve heard that the newcomers in your community --
namely, Mr. Arnold and Dr. Polifko -- really formed the
impetus for change in the community.

The nature of your association -- this association,
as everyone would agree -- the running of this association
has been extremely haphazard, extremely haphazard.

The deposition of Mr. Lear is that there was -- he
doesn’t recall giving notices to lot owners. The deposition
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of Mr. Jackson said that there was an attempt to notify 1lot

owners.
There is no question that Mr. Stepp didn’t do

anything much either. 1In fact, one of the stated positioi

for not being a trustee was because the board was holding

many meetings.

too

There are people in this community that didn’t want

to be bothered with all that. And that’s not a good or a
thing. But I don’t think -- it’s ironic that when Mr. Ari:
took over the association and attempted to make things moj
regular that the very fact that things had been irregular
used against him in his efforts to do that in this lawsuij

I am not going to begin to go through all those
minutes and try to figure out who was given notice at var
times, because it’s hard to say.

I think listening to Mr. Bready was extremely
interesting.

There is problems with this document. And I th

Mr. Clary is correct that the trustees have power in this

bad

nold

Fe
was

L.

ious

ink

document but they do not have duties. And anybody who’s ever

taken an English course -- not even lawyers -- can read t
document and understand the problems in this document.

"The trustees have the power to elect or appoin

his

t a
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successor trustee or trustees in the event of the death,
removal from the state, incapacity to act, refusal to act, or
resignation of any trustee; to deny access to or use of
enjoyment of said property to such lot owners who neglect,
refuse, or fail to pay uniform charge as determined by the
trustees."

That’s not the same voice. It’s the passive voice.

There is no obligation in here that says to
determine fees. "To apply funds collected to pay expenses
incurred."

Anyway, I am not going to -- that document is very
problematic.

With reference to each count, I am going to go down
through Mr. Annino’s request for declaratory relief.

"Therefore, the plaintiffs pray that this court
enter a judgment declaring that Gail Stepp is a duly
appointed trustee."

I hold that Gail Stepp was a duly appointed
trustee. But I no longer think he is a duly appointed
trustee.

I think he made it clear to everyone that he didn’t
want to do that job anymore. I think this was safely
construed by everyone as a refusal to act as trustee. And I

(March 4, 1998)

1113




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

think the community was correct in appointing a successor
trustee.
"That all trustees under the trust deed must ac
unity in order to exercise any power provided in the trus
It is not clear to me that the trust document s

that.

MR. CLARY: Your Honor, that’s already been ruled

on in a motion for partial summary judgment by Judge Rous
who ruled that a majority ruled.

THE COURT: Majority rules?

MR. CLARY: Yes.

THE COURT: This says all trustees must act in

unity.

h,

MR. CLARY: Well, that was -- that’s part of their

strategy and claim.

But early on in the litigation we moved the cou
to enter partial summary judgment on this very issue.

THE COURT: Well, then, that stands.

MR. CLARY: Yes, ma’am.

THE COURT: I think I’ve already addressed (c).

I don’t think that the trustees have duties. I
think they have powers under the trust document.

I think that the board was properly begun in 19
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I think the lot owners were informed as best they could be at
that time at some point approximate to the board’s creation.

I think Carolann Wright was duly appointed a

trustee.

I don’t think that the board has power over the
trustees.

Let me rephrase that. The board does have power
over the trustees, as stated in the deed. "The trustees are

to be governed in the use of said property and in all matters
pertaining thereto by the board."

However, as we discussed, there is really big holes
in how that’s going to work. And I don’t think that’s before
me today. But I think that’s what Mr. Clary and I attempted
to discuss.

I think that the Belmont Bay Community Association
is a voluntary organization with no power to levy, collect,
assess, or charge lot owners.

I am denying each side any attorneys’ fees from the
other.

I am denying all relief under Count II.

And I am denying relief under Count III, because I
think the trustees are properly in place.

MR. TOLCHIN: Your Honor, there is one thing.
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There was an amendment to the claim for relief with respect

to the election or appointment of Mr. Polifko, who is by -

Mr. Annino added that to his claim for relief. We would ask

that you address that as well.

THE COURT: Mr. Polifko succeeded Mr. Lear?

MR. TOLCHIN: Yes.

THE COURT: I don’t see any problem with that.

MR. CLARY: Dr. Polifko is valid?

THE COURT: Yes.

Is there anything else I need to address?

MR. CLARY: Yes, Your Honor.

We have a post-trial motion. And although Your
Honor has already alluded to part of it, I think Your Hon
has not had the benefit of briefing on the applicable law

While we have no argument --

THE COURT: These cases never end. I can’t mak
decision that ever ends anything.

MR. CLARY: Well, actually, I am going to give
a couple of cases on this, although I haven’t actually do
brief yet. I was going to ask for time to do that.

Your Honor, unlike the corporation in asserting
claim to attorneys’ fees under the General American Rule,
rule that applies to trustees is very different. And the
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reason is because of their position as trustees.

And the Virginia Supreme Court recognizes the fact
that when trustees are sued and it is determined that they
are blameless, as Your Honor has just done in your order,
that they are entitled to reimbursement of the expenses of
their defense from, first, the trust corpus.

Unfortunately in this instance, the trust corpus
cannot be turned into money. And so the Virginia Supreme
Court has answered that question as well. And what it says
is that in that instance the money to reimburse the trustees
for the expenses of their defense comes from the benefici-
aries they sued.

The case -- and I would appreciate if Your Honor
would -- if Your Honor wants a brief on this, I think it will
be very instructive.

The case is Wilson v. Whitehead. It is found

at --
THE COURT: What are Mr. Foster’s fees?
MR. CLARY: I’'m sorry?
THE COURT: What were Mr. Foster’s fees?
MR. CLARY: And Mrs. Wright and Mr. Lear?
THE COURT: Yes.
MR. CLARY: I don’t have a current bill. That’s

(March 4, 1998)

1117




FORM CSR - LASER REPORTERS PAPER & MFG CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

why I was going to have to present them to you.

THE COURT: Give me a round figure.

MR. CLARY: They’re probably in the neighborhood of

$100,000.

As of December, Your Honor, we’ve taken 15
depositions -- we took their plaintiffs and Mr. Jackson.
They took several -- and I can go through the litany of
every --

THE COURT: No, no. I don’t want you to do ths
You can submit an itemized statement.

Did you all understand that when you were going

through this litigation? Did you understand that -- that
could possibly be in -- have a judgment against you for
$100,000?

MR. CLARY: Your Honor, at the very inception of

this case I sent by mail -- if you want, I will dig up a
of the letter -- I sent a copy of the case Wilson v.
Whitehead to Mr. Annino, suggesting that it was

inappropriate to proceed forward.

at.

L you

copy

I think we made every effort that we could to ?void

it.
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