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difficult to respond to Mr. Ormiston's argument right
now. I feel a little bit like Ronald Reagan in the old
debates he had with Mr. Carter during the presidential
debates, here we go again.

Mr. Ormiston continues to say in this case
that Mr. Millington asserts that the trust has
changed. We're not saying that at all. We have a
contract that the court properly ruled was a valid
enforceable contract between these parties. It does
contemplate further action. The Spinx versus Wright's
case that he cites, where it held in one direction
saying that there was no further action contemplated by
that particular document, his very brief admits here, I
believe Page 45 of his motion, which I cited in our
opposition.

This is what Mr. Frazer says, since the real
estate, stock and other assets may only be distributed
after the completion of certain administerial acts
which take time, i.e., the preparation report, the
invasion of deed, the institution of stock certificates
is no good reason for the agreement to bind -- there is

two reasons the agreement combines heirs and assigns.

1060

]
]
'




10

11

12

13

14

15

16

17

18

19

20

21

22

10

4

Clearly, he even admits that there was additional
documents contemplated. So his argument regarding
assignment just isn't applicable to this case.

Mr. Nagel is very clear about what
Shell Millington thought regarding the issue of -- that
death might be a matter that would effect this
agreement. They're asking the court to imply a
condition of survivorship. There is no basis for
implication of such a condition in the document,
there's nothing between the parties, and the testimony
shows that Shell certainly contemplated that there
would not be such a survivorship agreement.

Your Honor, other than that, I would just
respond to any questions you might have directly.
Those are the things that I think need particular
attention. If there are any other questions, I will be
happy to respond.

THE COURT: Let me just start off by saying
that I put you off on the time to argue this to make
sure I had plenty of time to digest this motion. This
is easily the longest motion for reconsideration I've

received, and I had to take each of the individual
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points and go through them and compare them with my
notes. Thus, the large stack of documents I held up.

The best I could find, and not going into the
details, but there are essentially twelve individual
points with sub parts that were covered. And I rule
against Frazer on all issues.

And just so the record is clear that I did
examine specific issues, some of the arguments which I
saw, were the fact that there were two interpretations
possible for Paragraph 2 of the management co-ownership
agreement. I did not find that way. I found no
ambiguity. The implied term of survival or
survivorship, I see no basis for it. The agreement was
extremely clear. There was a substantial amount of
negotiation and drafts back and forth. It was never
raised. There is no basis for the court to create a
new implied term.

The fact that the death of Shell terminated
the management co-ownership agreement, I did not find
that. Some of the terms are personal in nature and
could not be performed thereafter. But the contract

contemplated continuing action and continuation and
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binding upon heirs and assigns. The fact that there
are no words of transfer I found to be irrelevant.
This was a contract for a division, not an actual
transfer in itself.

I really never saw the importance of the fact
that Mr. Frazer didn't like Austin Millington. It's
clear that he would not have sat down and written some
agreement that's going to guarantee Austin Millington
assets. But that isn't what the contract did. 1t
provided for a division for his sister. And the fact
that his sister's heirs are involved and bound and
receive the benefit, the end result may have not been
what Mr. Frazer would have contemplated, but the
contract did so contemplate.

Again, the same issue that was raised
throughout the trial that there was a clause that
barred Austin from receiving, I have already ruled on
that point. I don't feel it needs further discussion.

The practical construction over literal
meaning, I believe that the Roanoke 0il case that was
referred to has a qualifying clause. And that

qualifying clause is "where there is any doubt." There
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is absolutely no doubt. So I don't feel there's some
reason to create some practical construction that runs
against the wording.

Beneficial interest, contingents are not
transferable. Again, that was never raised during the
course of the trial, but it was raised by me in my
initial ruling. And I ruled upon that, finding it to
be a vested interest subject to the feasants.

There was no issue regarding an amendment of
the trust. That was never the position being taken.
Though it's still being arqued that that's what
Millington argued, that was not the basis for the
court's ruling.

Parallel transaction. Again, this is not a
transfer, so a deed or will, not required. The last
two points. The California attorney's fees. I just
want to be clear on the record although they were not
orally argued. I found that although the lawsuit
contended it was suing Shell Millington personally, she
was being sued for her actions as trustee. And
therefore, it was proper for the trust to pay for those

attorney's fees.
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And the last point that Dan Frazer was
appointed trustee. I ruled on that in the initial
case. I see no reason to grant reconsideration.

I have gone through these individually, more
than anything else, just to cover the major headings,
to make it clear that I did try to hit each of the high
points of the motion. I feel the case is extremely
well presented and thoroughly argued. I am satisfied
with my ruling at the time of trial. 1Is there another
motion on for the day?

MR. ORMISTON: Yes, Your Honor. We both have

motions regarding attorney's fees and costs.
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I hereby certify that the foregoing is a true and
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and reduced to typewriting at my direction.
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