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AFTERNOON

~SESSION.

Portsmouth, ,Virginia, July 9, 1931.
Court met at the expiration of the recess.

I
'

I

Present: Same parties
as heretofore
noted.
.
...
•.·.

W~ H. JOHN.SON,

~

a witness on behalf of the defendant, being duly sworn, testified as follows:

(
\

. Examined by Mr. Hughes:
: Q. Mr. Johnson, your initials are W. H. 7
A. Yes, sir.
Q. Yon are general agent and superintendent of terminals
of Norfolk & Western at Norfolk, .are you notY
A. Yes.
Q. And, as such, the ranking official of· Norfo~7
A. Yes.
Q. Your age?
A. 59.
Q. Your residence?
A. Norfolk.
Q. I called you to the stand, Mr. Johnson, just to ask you
if yon could tell the jury how the company got in touch with
J\fr. L. L. Bradford, of Old Point, as a witness in this caseY
A. Several months ago, I think it was in March, Mr. Bradford called me on the phonepage 1718

~

Mr. Parrish : (Interposing) Don't tell what
he said.

By Mr. Hughes: ·
Q. Don't tell what he said, but state the result Qf the con-

versation. ·It is a· little hard to do, hut it can 1be done.
A. I don't see very well how I can do that.
Q. I will ask you some questions. He called you on the
telephone?
A. Yes.
Q. Did he report any knowledge of the fire which is in-

vi~oruu 1/ft -7fo

.. .
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A. Only by specific date, that it had occurred on a specific
,
-

a~

Mr. Parrish: We object to that.
The C'ourt : You cannot directly or indirectly introduce any
hearsay testimony. He said tha.t he called him over the phone.
Mr. Parrish: If Mr. Johnson wants to testify that as the
result of the conversation he sent a claim adjuster to see
him, I think that is as far as he can go.
Witness (Continuing): May I say, as the result of the conversation we sent a claim adjuster to see Mr. Bradford. I did
not know him, and had never seen him.
page 1719

~

By Mr. Hughes:
Q. Have you ever seen him Y

A. No.
Q. As the result of that conversation you sent a claim man
to see him!
~- Yes~ sir.
Mr. Hughes: That is all.
Mr. Parrish: No questions.
ROLAND D. COCKE,
a witness on behalf of the defendant, being duly sworn, testified as follows:
Examined by ·Mr. Hughes:
Q. Mr. -Cocke, please state your name, residence and occupation!
A. Roland D. Cocke; Hampton, Virginia; I am a lawyer
and Commonwealth Attorney for Elizabeth City County.
Q. Do you know Mr. L. L. Bradford, of Fort MonoreY
A. Yes, sir.
Q. How long have you kno"Wll him 7
A. I should say between five and six years. .
Q. Do you_lrnow his reputation for truth and veracity!
· A. I do, sir. ·Q. What is his repu~ation for truth and veracity? .
_A. He has_ 3;n excellent reputation in our community.
·
·
·- · · Q. An excellent reputation in your compage 1720 ~ munity?
A. Yes, sir.
· Q. Would· you beiieve him on oath!
A. I would.
/

//
·.·
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CROSS EXAMINATION.

\

By ~Ir. Parrish :
·
Q. When was the last time you heard his reputa.tton discussed, Mr. Cocke?
A. This morning.
.
Q. Whe11: was the last time ~fore that?
A. Possibly a month and a half ago.
- Q. When was the last time before that?
A. I couldn't say. I said this morning because I knew I
was coming over here and I took occasion to question several
people who knew him better than I did.
Q. Are you and Mr. Bradford friends?
A. Not _intimate; I have known him over a considerable
period of time, but not intimately. .

page 1721}

RALSTON FLEMING,
a witness on behalf of the defendant, being duly
sworn, testified as follows :
·
.
Examined by Mr. Hughes:
Q. Please state your name·, age, resid~nc.e and occupation,
.
Col. Fleming?
A. Ralston Fleming; 56; residence, Norfolk, Virginia; oc.cupa.tion, lawyer.
Q. Have you any military connection 7
. A. I have.
Q.. What is 1tY
A. At the present time I am Lieutenant Colonel Assistant
Ohie.f of Staff 80th Division.
.
Q. Do you know ~£r. L. L. Bradford, of Old Point?
A. I do.
Q. How long have you known him Y
A. 10 or 12 years.
Q. Do you know his reputation for truth and veracity?
A. I do.
Q. What is it?
A. Excellent.
Q. Would you believe him on oath?
A. I would.
CROS'S

EXA~£INATION.

By Mr. Parrish:
Q. Col. Fleming, are you the gentleman who issued the or-
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der for ~Ir. Bradford to wear his uniform yesterday?
·
A. No, sir.
Q. D<> you know the reason Mr. Bradford showed up in
.
court in his uniform on yesterday~
A. Mr. Bradford was ordered to att,end a conference of officers for training reserve units on the Hampt_on side, which
was a military assembly, and the instructor in charge, M.aj.
Blakelock, issued orders that those attending attend in uniform.
Q~ Was it held yesterday?
A. Yes, sir, partially and during today.
Q. What time yesterday?
. A. I don't know. I was not present.
Q. Are mHitary orders. usually issued to attend a conference without stating the time·?
A. It was held yesterday.
Q. Is a military order issued to attend a. conference July
7th or at any timet
A. They usually issue for a definite time.
Q. Have you ever issued an order without stating a definite
timet
A. I don't rooall it.
. Q. Can you give· me any reason why this order should have
been issue in such form as that, for Mr. ·Bradford to be wearing his uniform (handing witness Exhibit No. 14)?
A. I don't know why l\1:aj. Blakelock issued it in that form.
Q. How long have you been in the military
page 1723 ~ service?
A. 14 years.
Q. Have yon ever seen an order issued in that form beforeY
A. I have seen many in questionable form.
Q.. Have you ever seen one as much so as that Y
A. I expect so.
Q. Ha.ve. you ever issued one in as questionable form as
ili~?
'
A. I hope not.
page 1722

page 1724

~

~

MRS. MARGARET B. WILKINS,
a witness on behalf of the defendant, being duly
sworn, testified as follows:

Examined by ~fr. Hughes:
Q. Your name is Mrs. Ma.rgaret B. Wilkins Y
A. Yes.

(
1

1
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Q. Where do you live, Mrs. Wilkins Y
A. 4856 Washington Avenue, Newport News.
Q. What is your oooupa.tion 7
·
A. I am a. government clerk, Quartermaster corps, Fort
Monroe.
~
Q. In what capacity are you so employed T
A. Well, I am a clerk o.f the Quartermaster corps, pers-onnel work.
~ What kind o:f work do you do 7
A. Clerical and stenographic.
.
Q. Do you know ~fr. L. L. Bradford, -of Old PointY
A. Yes.
Q. Did you .take shorthand notes of some. statements in connection with this Norfolk & Western and Richmond Cedar
Works fire matter in Mr. ·Bradford's office when I came ov.er
from Norfolk to g~et you to take them?
A. Yes, sir.
Q. What did you do with those statem-ents after you transcribed them Y
A. I mailed them immediately to you at your
page 1725 } office.
Q. Now, 1\frs. Wilkins, while Mr. Bradford was
testifying yesterday he was asked this question on cross examination by 1Ir. Parrish, as counsel for the plaintiff, the
. Richmond Cedar "\Vorks: ''Now, ].ilr. Bradford, was it not
in your presence and by your instigation that Mrs. Margaret
B. Wilkins telephoned Mr. Savage, of the firm of Savag.e &
Lawrence, on .April 6th, and offered to sell your statement
and the statement of the other witnesses to the Richmond
Oedar Works?" Do you know Mr. SavageY
A. No.
Q. What was the first time you ever heard of him Y .
A. "When Mr. Wright came to. my home, on the 15th of June,
and mentioned his name.
Q. Did Mr. Wright tell you who he was?
A. When I asked him.
Q. He told you who he was?
A. Yes.
Q. Did you ever call Mr. Savage· up, either on the 6th day
of April or any other day Y
A. No.
Q. Have you ever-called up· anybody connected with Mr.
Savage's firm Y
A. No.
Q. Or talked to anybody in Mr. Savage's officeY
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A. Well, there was a Mr. Dudley came to my house; I don't
know where he was connected-Q. (Interposing) I mean by telephoneY
.A. No.
Q. In another question later on, asked by 1\fr. Parrish, the
statement was made that this telephone call was made on that
date, April 6th, at 4:10 P. M.; where were you on April 6th
at 4:10 P. M.'

·page 1726

r

Mr. Parrish: I don't think that statement was made. Where
is itY
1\Ir. IIughes: I under.stood it was. I am not speaking from
the ·record. I understood when you were asked by Mr. Bradford what time, you said 4:10. Isn tt that true Y
Mr. Parrish:· ·You asked what time it was, and I said
shortly before five. o 'cloek, but that was on the· record. I consulted 1.\tir. Lawrence and said it was a little before five.
Mr. Hughes: Tha.t is 'vhat I had in mind, but I haven't
reviewed the record on this point.
By 1.\tir. Hughes:.
Q. Assuming. that this alleged telephone call occurred between four and five o'clock on that afternoon, where were
you!
A. Well, we are supposed to work until four o'clock; I was ·
on leave tha.t particular day, and due to getting out these
statements for Mr. Hughes niy own work was left on my desk,
and after mailing the statements I sort of puttered around
the desk a few minutes and talked to Mr. Bradpage 1727 ~ford and Ca.pt. Etheridge, and.left the office I
- don't know exactly but I .should say quarter past
or twenty minutes past four, and then dr·ove to Newport
News, and, of course, I couldn't have. gotten there much before fi·ve o'clock, if at all before five o'clock.
Q. Reading again, Mrs.· Wilkins, from the transcript of yesterday's cross examination of Mr. Bradf.ord, I find that Mr.
Parrish asked this question: "Right after ten minutes of
fo11r she called up the Richmond Cedar Works, didn't she Y"
-r ask where you were at ten minutes of four, or right after?
A. At my desk in the Quartermaster's office at Fort Monroe.
Q. When did you first learn that the Richmond Cedax
Works was charging that either Mr. Bradford or you had offered to sell any information that you possessed as ·stenographer in connection with the taking of these statements?
A. It wa.s sometime the latter part of May.

r
I

N. &

W.

Ry. Co~ v. Richmond Cedar Works.

Q. H{)W did you learn it and "from whomf
A. Mr. Wilkins came home in a very much agitated state_
·
·
of mind and said-

(
1

Mr. Lynch:
Wilkins said.

(Intreposing) We object ~ anything Mr.
·
·

I

\
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' By Mr. Hughes:
·
Q. State from whom you learned it, but do not say what
was said?
A. From Mr. Wilkins.
Q. What charge did- you then learn was being·
page 1728 ~made as to you and Mr. Bradford in connection
with this information f
A. In actual words f
Q. No, not in actual wo·rds .

.Mr. Parrish:
Mr. Hughes:
Mr. Pa.rrish:
Mr. Hughes:
Mr. Parrish:
said?
·
\
Mr. Hughes:

Who was making the charge Y
The Richmond Cedar Works.
I.sn't that hearsay evidence?
No, it is· not hearsay.
Do you want her to _tell what Mr. WilkinsNo.

By Mr.· Hughes:
Q. I want to know what you were charged with doing?
A. Tha.t is the act.
Q. Whatf
A. Put into ill phrased language, as shaking doW}). the R.ichmond Cedar Works. That was the actual charge.
.
Q. Did you learn from whom that info~tion came? Yoti
say Mr. Wilkins told yon!
A. Yes.
Q. Did you learn through whom it came 1 ·
A. The Probation ·Officer of the Juvenile Court at Newport News, Mr. Chewning.
·
Q. In connection with the matter, was there any detective
who participa~ted in it at any timeT
A. Yes, sir, two.
Q. Who were theyT
page 1729} ~ Mr. Ohewning and ~fr. Sam Williams, of
New-port News Shipyard.
·
Q. When you learned tha.t this was being intimated or
charged or stated by the Richmond Cedar Works, what did
you doY
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A. Well, first I went· to Mr. Bradford's home: and ·told him,
.and we tried to g·et Mr. Uzzell on the phone that night, but
he was not at home, and the next morning I reported to iny
commanding offieer at Fort Mo~roe, as I thought he should
know it. Then Mr. Bradford got in· touch with 1\IIr~ Hughes.
Q. What was the next- thing· that. happened after that in connection with this matterY
A. Then, natur-ally, I wanted to get at the bottom of sueh
a charge, and I ·called Judge ~lassie, of the Juvenile .Court
at Newport News, for whom ~{r. Chewning was working, and·
asked if he would have Mr. Chewning a:vaHable- for question.:
ing, and Judge' Massie sa;id that he wduld. So Mr. Uzzell,
Mr. Henley, Mr. Bradford· :arid myself went to the Judge's·
office, and Judge 1\fassie told· Mr. Chewning·
Q. (Interposing.) You can't tell what anybody ·said, but·
what took place there?
· '
·
A. I questioned him and cross-questioned him. ·
_
Q.. All right. Now, when did you report the matter to your
~JOmmanding officer?
··
· ·
A. The next morning, as soon a.s I saw him. · · · ·
Q. Do you recall whether you reported it to
page 1730 } mef
·
A. Well, indirectly through Mr. Uzzell. ·
: .Q."' Wlia.t was the next thing· that happened after the meet..ing in Judge Massie's of.ficef
A. Then· I- called the manager of the Newport News Shipyard, by whoni 1 used to be employed also. Fir.st I ought to .
state why I called there. 1\fay I tell why I went to the shipyard?
·
· Q~ I suppose so. I· do not know what your statement will
be. If it is objectionable, my friends here will be prompt to
objoot.
·
· A. Mr. Chewning placed the blame t·o Mr. Sam Williams·
of the Shipyard.
Q. Who is heY·
Mr. Parrish: I think we have had enough hearsay..
By· Mr. Hughes:
·
'· .. · ·
Q. Who is Sam Williams Y
: A. I went to the Shipyard and had the general manager
call 1\{r.. Williams up, and he told meQ. (Interposing-) Don~t ·tell whaf he told ·you.. Then you·
toQk .the matter ;up·with··Mr. 'Williams·?
A. Yes, sir. - ·· ·. · : ; -' · · : ~ ' ·· •) ~ ~ ,, • · ·q · · :-> •• ~
·. Q. Who is Mr. Willi&n.st
'. _'.
j

(

I

(
(

I
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.A.. On the police force of the NewPort News.Shipyard_ana_·.
Dry Dock Company.
.
.
Q. Did you see Mr. Williams any more~ about itt · ·
·: . A. Yes, sir. . .
·
~
· Q. \VhenY
page 1731 F A. Ife came to my house either the 15th or
16th of June, and asked 'vould · I talk to Mr.
W riglif and Mr. Dudley, -of the Richmond Cedar Works, tlutii
they were down 'in the ea.r·and·wonld like to talk to me, and' I·
fold. them certainly.
. .
· · Q. Did you talk with themY
~ A. l"':"es.
.
Q. Then this detective,. Sam Williams, and M_r. Dudley and
~f r. Wright interviewed you 7
·
A. Yes.
-·
. Q. Did you have anybody ·present among your acquaint..;
anoos or relatives?
·
A. No. I had just gobten.home from work and was getting
supper, a.t about six o'clock.
Q. These. three men had this interview with you Y
· · A. Yes. .Just a· minute: Before they left, my husband
and small son ca.me in just aoout. the time that they were leavjug~ and I introduced him, and he went on in to the other
room of· the apartment and didn't hear the conversation. ·.
. Q. So· your husband was n()t 'ptesent ·at the conversation Y
A. No.
Q.. Now, I .a.sk you this ·gener.a:l queSition, have you considereO. such a thing as offering to sell any information you possessed in this matter to ~the plaintiff, Richmond Cedar
Works?
·
A. Certainly not.
Q. Have you ever telephoned· anybody, either of counsel
or otherwise, connected with the Richmond Cepage 17.3~ ·} dar Works· about. if? · ·
·
·
· · ·
- A.' No, s-ir.
·
Q~ Wh-ere are those notes now¥
A. I gave them to Mr. Uzzell.
Cl~OSS. EXilili~ATION.

By Mr. Parrish:

... Q. _Mrs..Wi~kins, your pu~ose in seeing the Juvenile Judge
or _PrC?}>ation_O~ficer, over In Ne'YPort .New:s, 'Yas iD: connoo- .

tion:.With·.the- prO-posed· reconciliation ibetween you and your'
.
.
·'
husband, wasn't it' . .
_'·A. No, _nothing to do with it at all.
. . .
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Q. There has been a reconciliation recently between ·yon
and your husband, has there not?
A. Yes, sir.
Q. You and your husband were not living together on April
6th when these transactions occurred, were you?
A .. No.
.
Q. At whose request did you take down these statements
of the Norfo~ &VVestern ~tnessesY
A. L. I.J. Bradford, Master Mechanic at Fortress Monroe.
Q. You work there in the adjoining office to Mr. Bradford?
A. Not in an adjoining office. We are both members of
the Quartermaster eorps. His office is about half way· from
here to the ferry from my office.
Q~ How long have. you known ~Ir~ Bradford?
A. Ever since I have been at Fort Monroe,
pag·e 1733 ~ since November, 19~8.
· Q. · About three years, say?
A. About.
Q. You went with Mr. Bradford to get the witness.es together and meet Mr. Hughes that day, didn't you?
A. Not to get them together, no. They were coming over
on the ferry and they did not know where Mr. Bradford's
office was and it was raining and he came by and picked me
up and then we went rby the ferry and motion ~{r. Hughes
to follow us to Mr. Bradford's of.fice.
Q. You and Mr. Bradford met them at the ferry and took
them to your office Y
A. Yes.
Q. You moved to Newport News in 1928 f
A. No, I have been here since 1922.
Q. Where did you come there from f
A. Poughkeepsie, New York.
Q. Yon are a native of New York States, aren't you 1
A. Yes, sir.
·Q. What time did you go to Mr. Bradford's office about
taking these statements?
A. Well, I couldn't say exactly. We left the office at 10:30
and waited a:bout a half hour, I think.
Q. And you spent the rest of the afternoon until about four
o'clock.
A. No, we finished up our work, roughly speakpage 1734 } ing, at 1 :30 or 2 and the party broke up· and Mr.
;Bradford took me back to the Quartermaster's
office and then it took me the balance of the afternoon to
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transcribe my notes and read them ove·r and check them with
Mr. Bradford.
Q. How many carbon copies did you make of the statements?
A. Original and four.
Q. And when you had finished writing them, what did you
do then?
A. Well, Mr. Bradford read them for any errors that I had
made and I looked them over and I clipped each individual
set together, put them in an envelope and addressed them to
1\fr. Hughes.
Q. Did you address all of the copies to Mr. Hughes?
A. Yes, sir, all five, five sets.
Q. You and 1\Ir. Bradford didn't retain any copies at all,
did you?
A. No.
Q. You said ~[r. Bradford went over the statements and
corrected them?
A. A f·ew little errors, punctuation and things like tha.t.
Q. What did you do with your stenographic notes'
A. Well, I took the note hook that I took them in with
my regular note rbooks and laid it aside and later I gave it to
Mr. Uzzell.
Q. What time did you and :Nlr. Bradford get throug·h fixing
the statements up and getting them o.ff to Mt:.
page 1735 ~ Hughes?
A. I couldn't say exac.tly but I know we gave
them to the orderly in the last mail 'vhich is around four or a
little after.
Q. And where did you go then! Did you stay with Mr.
Bradford or go back to your office Y
A. I was at my office.
Q. Mr. Bradford was over in your office then Y
.. · A. He came to my office.
Q. Where were you living at that time~
A. 3314 West Avenue, Newport News.
Q. 3314 West Avenue?
A. Yes, sir.
Q. How far is West Avenue away from Washington Avenue?
· A. The same block, one block.
• Q. Do you know where Bay's Drug Store is?
: A~ Which one?
Q. The one at 3315 'Vashington A venue?
. A. Yes, sir, right around the corner.
Q.. Right around the corner from where you live T
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.A. One of them. There are several there.
Q. ~Irs. Wilkins, I want to give you one more opportunity
to correct your testimony in this ease a:.nd tell you and counsel for the railroad that the Richmond Cedar Works has in
itA posses·sion the original telephone slip dated April 6, 1931,
4 :55 P. ~I., from Bay's Drug Store, Newport News, Virginia,
·
from }!iss Wilkins to Savage & Lawrence. I
page 1736 ~ ·show you that statement and ask you if you would
not like to change your testimony after seeing
itT
. No, sir, the testimony stands.
Q. Do you desire now, }.{rs. Wilkins, to make any change
• 1 your testimony Y
.A. No, sir, I don't think that is proof that I made that call.
Q. That is all.
1vir. Gravatt: May it please your Honor, be.fore Mrs. Willdns leaves the court, we think it proper if that slip is to be
used in cross examination of the witness, that it be proven at
this time.
Mr. Parrish: It will be proven by the operator who put
through the eall when the operator took the call. The operator has been summoned and will be here at 10 o'clock in the
morning. It is available for you to use if you wish to.
:h-fr. Gravatt: Counsel has stated to this lady that this is
the original slip. Before she leaves the stand and before we
release her, I think there oug·ht to ·be proo.f as to t.ha.t slip. I
think it is only fair and just.
1vir. Parrish: The statement I made was because I wanted
to be fair to the lady. I.t appears that the situapage 1737 ~ tion with respeet to her testimony may have serious examinations. I said I wished to be fair to
her and that I would warn her that 've had the original document in our possession. I thought it was fair that we should
give her that warning and give her an opportunity, before
it was too late, to change her testimony. The witness from
the Telephone Company who put the call through is Miss Mildred. Alexander and is under summons to appear here at 10
o 'cl()(l.k tomorrow morning, and she has already identified the ,
slip.
Mr. Gravatt: We do not wish to lose our right to continue
the examination of that lady after that slip is proven.
.
The Court: They have got the witness to prove it and will
\ have her here tomorrow.
Mr. Gravatt: I don't think there ought to be any suggestion to the jury about the slip at this time.

i
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The Court: You can't prove everything at once. - I supJ>Ose the jury· will suspend its judgment until the matter is
concluded.
Mr. Gravatt: I am trying to preserve my rights.
. The Court: It is a question of a practical matter. YO"!J
can have Mrs. Wilkins return tomorrow. She lives in New. port News, I understand.
page 1738
}f~xamined

I

\ ;,
\

.,

~

L. L. BRADFORD,
recalled by the defenda.nt, testified as fol1ows:

by Mr. Hughes:
Q. Capt. Bradford, in the .course of your cross examination
yesterday by Mr. Parrish, counsel for the Richmond Cedar
'Vorks, it was charged or intimated that in your presence
a.nd by your instigation Mrs. Margaret B. Wilkins telephoned
1\fr. Savage of the ~:fi.rm of .Savage & Lawrence on April 6th
and offered to sell your statement and the statements of the
other· witnesses to the Richmond Cedar Works. Is that true
or not?
A. It is not true, sir.
Q. Did !\irs. Wilkins have your statement t
.A~ She has not.
Q~ Has she ever had it.?
.A. N·ever has seen it.
Q. VVha.t was the first informatioi?. that you had that the
Richmond Cedar Works was charging· you a.nd Mrs. Bradford
with trying to sell information to themselves?
A. Yon say charged me· and Mrs. Bradford 1
Q.. You Qr Mrs. Wilkins?
.
A. The first information I had, sir, I learned from my sister-in-law in Craddock.
Q. When did you learn that?
A. On May 15th.
Q. And what was the substance of what you
page 1739 } then learned?
.
A. I learned that a Mrs. Lynch of some eoncern, either the Ricllmond .Cedar Works or the Camp Manufacturing Company (I don't know which) and a Mrs. Dudley
-Mrs. Lynch said Mrs. ·Dudley wanted to find my home address and she told him where I lived, I mean where I worked,
and she said ''I know where he works but I want to know his
home addre-ss". We want to get some statements.
Q. Don~t tell what anybody told you. Tell the substance
of what you learned1
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· A. I will tell you what I learned .from her.

· Q. You said something a~Jout what somebody said!

A. I learned that they wanted my home address and she·
gave .my address. That "ras on the 15th of 1\f.a.y. I might say
it was the 15th of June before Mr. Dudley came to my house.
I first noticed ·being follo,ved on April 2nd, I believe it was,
by a car, serial number 161200. I reported this car as following me to the sheriff under the Commonwealth ~s Attorney
over there and asked him who this car belonged to, that I
didn't like the looks of people following me. He· sent to Richmond and I learned that that car belonged to 1\fr. Hugh ,John-:.
sol). of_ Rivervie-w, Portsmouth. .The next I learned of them
following nie was on J\!Iay 27th ·when J\!Irs. Wilkins came to
i:ri:y house and I learned from here there was a detective by
the nanie of Chewning making a lot of broad statements about
IlJ.Y character, only he had my name as Mr. I.Jankford, 22 years
old, on LaSalle Avenue. I learned further that
page 1740 ~ this fellow was making remarks rubout me and
he was an employe of the Richmond Cedar
Works. I also learned by going to Judge ~Iassey's office! learned from J·udge 1\Iassey and :Wir. Chewning that he was
put on my trail by 1\fr. Sam Williams and Mr. Reynolds.
Q. Who is 1\fr. S'am Williams Y
A. Mr. Sam Williams works for the Newport News Shipyard..
Q.. What kind of workY What is his vocation Y
: . .~. He is a private detective in addition to his other work.
I we-nt to Mr. Ferguson's office. I resented very much ·being
trailed like this just because I happened to be a witness in
t~e ease. I learned from J\!Ir. Ferguson's office tha.t he was
under Capt. Noles of the Shipyard. I went to Capt. Noles'
of:fice with 1\frs. Wilkins and Mrs. vVilkins had a piece of paper. She took down every word that was said in both offices
a.nd he _denied that 4e haq told 1~r.. Ch~wning any such thing
and didn't know where he got it, never told him any such
thing, that he was merely to investigate my ·character. I
earned from him that he even went to the sheriff and also
that the sheriff told him my character was beyond reproach
and he asked me ''Now, 1\Ir..Bradford-"
\

~[r..

Parrish: We object to all this.

By lVIr. Hughes:

·
.

_

· Q. Don't say what anybody told you or told anybody?

A. I went to the captain, Capt. tTames B. Atkins, Quarter-

I

i
(

i

.

,,

\
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· · master Corps, my superior officer, on the 28th
page 1741. ~ of .~ay. I -told the-captain the way I was being
·
followed.
By-1\tir. Parrish: We object to· -that.
Bv the Court: .
·Q. You ca!l 't detail the conversations.
Mr. ·Hughe~: He hasn't detailed any eon~er&ation. ·
The Court : He said he told somebody. ··
Mr. Hughes: He hasn't said any'words.
Mr.· Parrish: There is no use maki1;1g the objection afte.r
· he has said it. The witn~f?s· I1~d: a g·ood 'lot of instruction on
that subject yesterday~ lie knows better.
· A. I ·had ~~tru:etions yesterday on what?
Bv the Court:
·
. · -· · ·
·
"Q. You.can't tell wh~.t somebody told you or what you told

.

~~~~

.

· · A. I reported the matter to ·my superior. officer and I told
llim- . .
..
r
.

.

. By ~fr. Hugh~s ~ . .
.· .
· · Q. Don't tell what you told him 7 Y qu reported it to huq .
. Did you report it to anybody else?
.
A. I repoi·ted to the Norfolk & Western· immediately over
.the.· telephone. .
·
.
Q. Now, ·Mr. Bradford, when this detecting was being done
by .the Richmond Cedar "Vorks' about you, was that before
or after they pad openly come to .you a.:p.d asked you· for a·
statement?
.
.
·
.A.. They did not come to ~e, sir, until the ·
PM'e·1742~ }.15th day.of June and asked me for a statement..
· ·
. Q. H;ow long had the detecting· been going on
at. that time 1 ..
·
·.
..
A. The first I noticed was· April 2nd, the day we went in
th~. swa.m.p the first time..
.
··
Q. When ·was . the first that you learned that Mr. Wright
anC:l !fr. Dudley and. detective Samuel Williams had been to
see :Nlrs. Wilkins at her homeY
A. I learned ·it about early morning, ten o'clock the fol..:
lowing morning when I went to work.
Q. Who told you 1
.
A. Mrs. vVilkins informed Captain and I both about it.
1
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Q. I will ask you this question: Is it or· not true that you
have offered to sell any information that you may possess in_
this matter to the Richmond Cedar Works Y
A. I have never, sir. I have all of my statements right
here in tact and I might add further-

J\IIr. Parrish: Confine your statements to the questions.
}rfr. Hughes: Let him finish the answer.

A. I add further my reason yesterday and my reason ever
since this ease has started. Mr. Parrish: We object to that. He is going outside of
the question. Let his answers be responsive to the questions.
We are not anxious to hear a rehash of Mr. Bradford's long
speech on yesterday.
\
1\fr. Hughes: .l s:Q.bmit until J\IIr. Bradford tells what he
\.
proposes to state, they· don't know whether this
I
page 1743 ~ is objectionable or not and he should be allowed
to continue. I don't know what it is. I think we
are. entitled to know.
·
·Mr. Parrish: The procedure is irr€gular.
The Court: He answered the question and he started off ori
. a supplement to it. Mr. Bradford is a witness. You ask
questions and he answers them.
,
.
I

I

·~

By Mr. Hughes:
Q. Mr. Bra.dfo1~d, you started to give us the reason for

something. Will you please tell us what that reason is Y
1\Ir. Parrish: We object to that. The witness testified yesterday and his counsel had an opportunity to cross examine
him and we tolerated a rehash of the cros-s examination to this
extent. I don't see why we should go through it again.
The Court: We don't want him to repeat what he has gone
over.
Mr. Hughes: I am not asking him to repeat anything, and
I don't know that he ie going to repeat anything. If he aoe&
we will stop him.
The Court: He has a right to answer the question in his
own wa.y ..
.,.

·

,
\

\

\

...-_•

•:.-

,,.,. ~

,,.

By Mr. Hughes:
Q. Without repeating anything you have already said, will
you please continue with your answer!

(

/
I

l
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A. I don't wish to repeat anything I have said.
page 1744 } What I was going to· say is this: I might add
further, when the statements were made in your
of.fioo I never saw my statement until it was mailed to· me by
a 1\fr.- Baskerville on the 13th day of .April from Roanoke·of:fice. I have the statement in tact, envelope and everything.
That is what I wanted to bring out. I don't think I testified
·
to that yesterday.
Mr. Hughes: Any objection to that 7
lVlr. Parrish": None whatever.

\

CROSS Ex:.A}fiiNATION.
I

'
\

By Mr. Parrish:
Q. What statements are those you have in your brief ease Y
. A. I hav-e my statement that was taken on April 2nd in Mr.
Hughes' office in Norfolk.
Q. That is the only one you have got Y
A. I have the statements of Mr. Whitehead and Mr. Woltz
and Mr. Benthall which were taken in my office and mailed
the foil owing day after my statements were inailed.
Q. Where did you get those?
.A. They were mailed to me by Mr. Baskerville.
Q. Why did he mail them to you?
A. He mailed me the copies for my information.
Q. How many copies have you got of those Y
·A. There were five copies.
Q. You have got five copies Y
page 1745} A. I delivered a copy to J\Ir. Woltz and one
to Mr. Whitehead and one to Mr. Benthal.
Q. You acted as messenger for the Norfolk & Western in
distributing the statements'
.
A. I did not, sir.
Q. What did you act as? ·
A. I didn't act a.s any messenger for the Norfolk & Western.
Q. Did you act .as delivery· man f If you were not ·messenger did you act as dellveryman t
A. I m~rely gave them a copy of their testimony that was
taken down.
Q. Did you ·go around to their several plaoos where they
lived and earry these statements to them. 7
A. They didn't get those statements I had in my possession until way up-I didn't give them to them until last
~rhursday a week ago.
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.· Q. You kept five copies of those statements from the 2nd
'l'hursday a week ago 7
··
.
A. Yes, sir.
· Q. Isn't it a fact the reason yon have got those statements
is because the Richmond Cedar Works refused to buy them Y
A. I don't know anything about the Richmond· Cedar
Works buying tl1em. They have never· approached me to.
Q. No, they have never ~pproached you but you approachecl
tl1eni through your intermediary, Mrs. Wi~kins Y
.·
., - . . A. I resent you saying I appro~ehed -the Rich( .. p~ge 1746 } .mo·p.d Cedar vV9rks with any statetp.ents.
Q. You did it through your intermediary, .Mrs.
Wilkins, didn't you Y
.• • .
.,
"'· ·
A. I did not, no, sir. I don't know what they lady did or
no one else. I know wha.t I did and what I testified to.
Q.·· Where do you live ip .Newport News?
,
. .A. I don't live. in Newport News. I live on L_aSalle .Avenue, 352. I think they know it. They -have got my addres:,.
I don't mean to be abrupt or anything but it is the sa.me ques. '
.
' '
. tion over and over' sir.
.·· Q. ~~n 1\tlr. Wright and Mr. Dudley came to ~ee you-on
'June lnth, -didn't they tell yo'Q. they had just come: ~way frem
· 1\frs. ·.Wilkins' house?
. .
·
·· A. Mr. Sam Williams said he had just co'm·e from 1\Irs. Wilkins' house.
·
Q. Yon understood thoroughly when they came there they
had just come from Mrs. Wilkins', didn't you Y
A. Yes, sir, that is' the. statement he· made .to m~, that ·he
came from 1\{rs. Wilkins' house. ·
Q.. What do you mean by your. statement that the Richmond
Cedar \Vorks had been having detectives follow yQu since
:April 2nd 1
. . .
· ~ · · ·
...
A. I don.~t kno-W. wh~ther you ean call it anything else but
the men told me. At one time I went to·tlie sheriff. I feared·
for my life.·. In a.·ease iike ·tp.is ·I told them I w~nted ·pro. ~ ( · · teetion. · ·
.
· ·
page 1147 ~ Q. You knew, Mr. Bradford why the detectives
··
w.ere ·working on this eas«?~ didn't you Y
A. I ought to know. They were certainly following me ..
:Q. You knew .why, ·didn't you Y
__.
~A. Sir?
Q. You knew:why?
· ·
A. I tho1;1ght they were trying to know if~ w~s .~he kind of
a fellow they could sliake dow1), I suppase. · That is my candid
opinion of the facts.
Q. Are yonf

of April until last

.
t:

I

I

l
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A.. I absolutely am not. A man of my ability and the job
I am in, I resent very muchQ. What job are you in, Mr. Bradford T
A. I think it has been testified to at the beginning.
Q. Tell us again just what you do every day the days you
don't wear· your uniformY
A. In the beginning of my testimony, the first question was
asked and I started out from almost the time that I left school
up until today.
·
· Q. What do you do every day when you are not wearing
your uniform?
1\fr. Gravatt: If your Honor please, I submit that is not.
proper cross examination. To go back over that thing with
this witness doesn't accomplish anything. It doesn't bring
out the truth. It doesn't lead to a settlement of the issues.
·
Mr. Parrish : The witness made ·a reference
page· 1748 } to his distinguished position and I wanted to
know what it is.
The Court: Ask him the question.
By Mr. Parrish :
Q. What is it you do, Mr. Bradford, on the days when you
don't wear your uniform'
A. On the days I am not on military duty my position 'is
Supervision of rebuilding of locomotives for the United
States 'Government at Fortress 1\Ionroe.
· Q: Rebuilding of locomotives?
A. Rebuilding, tearing down and rebuilding fr~m the
ground on up.
Q. Mr. Bradford, you know perfectly that the Richmond
Cedar Works never made any inquiries about you until about
'the 26th of May, don't you Y
A. May 15th I testified, sir, I learned that you was behind
me then.
Q. You said April 2nd?
A. April 2nd was the first time I saw the car following me.
. Q. Arid you saw· a car following you on· April 2nd Y
A. Yes.
·
·
Q. Who was in the carY ·
A. It looked like this gentleman right here writing down
my number, and so forth. That was him.
Q. On April 2nd j
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page 1749

~

it.

A. It is enough to make any man-I won't say
·
Q. On April 2nd you say that ~as, Mr. B~ad-

fordf
· A.. Absohi.tely.
·
·
Q. You must have had a guilty conscience on April 2nd if
you saw people following you f
· A. I didn't have a guilty conscience. I was doing my duty
when I went to the swamp with ]\fr. Gravatt and the Norfolk
& Western and that is when they got in behind me and stood
around there and followed me.
Q. They followed you the same da:y you went in the swamp?
A. They followed me when I left there, followed me past
my sister-in-law's house a.nd everything. I don't mean to
get mad or anything.
Q. Did I understand you to say, Mr. Bradford,
page 1750 ~ it was car 161200 that was following you f
A. Car 161200.
·
Q. Isn't that the car of Mr. Hugh Johnson, Co.mmissioner
of the Revenue f
A. I don't know, sir. That is what the Police Department
informed me, Mr. Hugh Johnson, a. Ford sedan. I said that
was it, and I was informed he lived at Riverview over here.
I wanted to know what was what. I didn't know whether I
was getting to be a . .:Chicago gangster or not.
· Q. That as Mr. Hugh Johnson, the Commissioner of the
Revenue, that you suspected of following you f
A. It looked v·ery suspicious and the reason I took the number and reported it to the sheriff, I was informed that car
was a Portsmouth car and he would have to write to Richmond
.
to get it. I said I would appreciate it.
Q. You looked it up a.nd found it was Mr. Hugh Johnson's
cat·f
A. That was the car. I don't know ~fr. Hugh Johnson and
I don't know why he would follow me but that car was following me.
Q. Would you know Mr. Hugh Johnson if we brought him
np heref
A. I don't know. I have never seen him and had no conversation with him whatever.
page 1751 ~ Q. All you know is the nmnber f
A. All I know is what I was informed.
Q. · Did anybody but yon and 1\frs. Wilkins have access to
those statements on April 6th Y
A. I don't see how in the world even she eould get hold of
them. As I testified in the beginning, she took them out of

'I

I
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the typewriter, laid them down for me; I corrected several
i1 's that were u 's. She used the same carbon paper and put
in between the ·others, and those statements, after she corrooted them, I sat right there in the presence of the employes
of the Quartermaster's office, which is around sixteen or
seventeen and they knew what duty she was. on and so did the
captain and when the statements were completed she . put
them in an envelope, stopped and wrote out a bill for $10.00
for my services anc!. put the~ hi there and closed them:- I
think she sealed it and I scratched out ''War Department''
and "Official Business" and wrote "L. L. Bradford, Master
1\foohanic", and "Mr. R. M. Hughes, Jr., Law Building; Norfolk". I got stamps from the Chief Clerk, put them on it
and gave them to the orderly that carried the mail out around
4 :15 that afternoon.
Q. There was no poss~ble way a copy could be held out unless you and she had ·both known about it, is there?
A. No possible way of her or anybody. else getting my
statement which was the important statement. The others
were very little short statements of what they
page 1752 } saw, but my statement, has never left me and
Mr. Uzzell came over there and I signed my statement and he went to each of the others and they signed theirs.
Q. You could· very easily have written out your own statement!·
A. As I testified before, have you any reason to believe I
would be that ty"Pe of· man 7
Q. You are answering my questions?
.A. I will answer your questions. I would never be or never
·
expect to_ be and never will be that type of ina.n. ·
Q. I said you could have written it out if you had wanted
toY
·
. A. I could have written it out if I wanted toY No, sir.
· Q. I say you could have written it out if you wanted toT
A. I am not a. typist, sir. The only thing I could have wrote
it out was in longhand.
Q. You could have dietated it to Mrs. Wilkins?
.
.A. I don't even eome in contact with Mrs. Wilkins only as
the personnel clerk there a;nd any new employee in Civil Service I gave her the record, and so forth, and that is the only
_contact I have with ·the lady in that office.
. Q. What became of· Mrs. Wilkins' stenographic notes, Mr.
Bradford?
. A. I can't ·say as to that. L don't know. I. understand she
.mailed them to the ,Norfolk & Western.
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_ ·
Q. Didn't you tell Mr. Wright that Mrs. Wilpage 1753 ~ kins had taken her stenog·ra.phic notes along with.
.
the carbon copies. and the original and mailed
·
them to the Norfolk & Western f
· A._ I think I told him that the camon copies and notes were
mailed to the Norfollr & Western.
Q. And the stenographic notes Y
A. I think I t.esti·fied to that.
Q. Ynu told Mr. Wright and Mr. Dudley and Mr. Williams
that, didn't you?
A. As a matter of fact, she did it.
Q. She did it f
A. Yes, the whole business.
Q. You sent the carbon copies, the original and the stenographic notes to the Norfolk & W~stern?
A: As a matter of fact, ·sent the whole. book.
Q. .S~nt the whole book along, didn't you T
A. Yes, sir.
·
· · ·
Q. All in the same envelope?
. A. I think she requested after this trial was over and after
it served its purpose, please send it hack so it could be put
away in the archives of the Qluartermaster files for future
-reference.
·
Q. And yon. saw the carbon copies and original and notes
all bundled up and sent to the Norfolk & Western f
A. I did. There is no way whatsoever o.f any one .getting
this and I would like to see them try to get it.
Q. No way on earth anybody could have gotten
·page 1754 ~ them?
A. No, sir, and I might add alsoQ. Don't add anything.
1\fr. Hughes:

Go ahead and finish. it.
Mr. Parrish: I have no more to ask. He bas finished his
answer. If you want to ask him some questions. go ahead.

By Mr. H.ughes:
Q. Do you desire to complete your ·answer Y
A. In regard to the deteetive trailing me.
~fr. Parrish: I haven't asked anything about the detec.tive trailing him.

A. About the statements, yes, sir. The. statements have
been under my lock and key. l\{y house was being broke into
at 11 :00 o'clock at night of May 29th. I called the Sheriff
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on the phone, got him to come out there and couldn't find
anything. The window had been jimmied and I was supposed
to have been away on a military duty at that time and I was
home and was to go the next day and I had reason to believe
that some one was trying to obtain records of some sort at
my place. I certainly have no money or nothing laying around
of any value a.t my house or no reason to think that anybody
else would want anything·. else other than something to be
of value and the reason I have for thinking it, that has been
the way I have been persecuted from the time that I first gave
my first testimony up until I entered this court
page 1755 ~ roo~ again today.
I

,

By Mr. Hughes:
Q. Do you desire to give any further information about the
detectivef
A. As I tried to bring out on the stand yesterday-

By the Court:
Q. Please don't repeat anything you said yesterday.
.A. I might add further about the statements, when I was
asked to give a statement to the Richmond Cedar Works, my
reason then for wanting· a lawyer to be present with the other
lawyers was not to misconstrue my statement and bring about
a further conversation about my character and about statements, and so forth. I wasn't allowed to put that in. I was
cut off abruptly.
By ~Ir. Parrish:
~
Q. Did you suspect Mr. Hugh Johnson of having jimmied
your window?
A. As I told you, I don't know Mr. IIugh Johnson. The
only thing I eould go by was the car following me. I wouldn't
know him if I saw him.
Q.. Why was it you felt so much resentment about the detectives? Why was it you didn't show any resentment when
1\fr. Dudley and Mr. Wright came over to see you f You were·
in a good humor and very pleasant that evening?
A. I am generally that way and try to be. I invited them
to my. porch and told them I would be very glad to give them
.
that stntement. Mr. Dudley pulled .out his penpage· 1756 ~ cil but I said. ''I want it in the presence of the
lawyers on both sides. I don't want to be misconstrued in this case''.
·'
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By the Court :
Q. Don't repeat.
A. He asked me the question and I am answering it.
By Mr. Parrish:
'
Q. You know perfectly well the only mission the detective
4ad in this case, the man you referred to, Mr. Chewning, was
to find out why Mrs. Wilkins wanted to sell the statements
of Norfolk & Western witnesses. You do know that!
A. I know that, but I know he isn't a. very good detective.
Q. Possibly not. I don't knqw. I wouldn't vouch for him.
That is correct, isn't it, and the only difficulty that arose
was on some question between Mrs. Wilkins and her husband
about a reconciliation?
.
A. I couldn't get that. If you will repeat it, I will try to
answer it.
Q. (The question was read.)

A. I have learned that he was after that Mr. Lankford and.. I informed him my name was Bradford. I wasn't twentytwo years old. I was thirty..five.
Q. It could hardly have been you if his name was Lankford
and he was twenty-two years old. You know ],rfr. Chewning's
only mission was to try find out why Mrs. Wilkins wanted to
sell the statement?
.A. No, sir, he was after me.
page 1757 ~ Q. 1\Ir. Bradford, don't you know perfectly
well Mr. Chewning's instructions were to see if
the Norfolk & Western Railroad acted through you and Mrs.
Wilkins in trying to set a tra.p for the Richmond Cedar
Works?
A. I don't know what 1\Ir. Chewning was instructed to do
for he didn't tell me his business but I learned from him that
he was trying to get behind me.
~

Mr. Hughes: Lf yonr Honor please, I think
we have about exhausted the testimony that we
have availa.ble. I would like to have the privileg·e tomorrow
of putting on Judge Massie, of N·ewport N e'vs, in connection ·
with this matter that has been the srrbject of testimony this
afternoon. As soon as this matter was raised yesterday I
went over last night to see him.. He had three engagements
in Richmond today, and said that he could not come today
but would come tomorrow. I think if your H~nor will exercise the discretion to permit me to put him on tomorrow, as
page 175R
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we haven't anybody to put on now, and also Capt. Etheridge,
the commanding of-ficer a.t the Fort, we could expedite _the
znatter.
·
Mr. Gravatt: I want to excuse the railroad witnesses who
teRtified this znorning. I would like for them to go back to
work.
Mr. Parrish: Just the train ·crews 7·
Atir. Gravatt: Yes, sir.
Mr. P-arrish: I do not think we need any of them, Mr.
Gravatt.
1trfr. Grava.tt: All right.
The· -Court: Can you dOl anything more this evening?
Mr. Grava.tt: We are about ready to rest, and I think th~~
everybody should rejoice in this case when anybody is ready
to rest.
·
The Court:· You are not ready for re'!luttalf
page 1759 } Mr. Parrish: I think we ea.n put on ·a little
testimony. We were ·not ready to start until
tomorrow. We can take up half an hour if your Honor wants
to go on.
- The Court: I did not wa.nt to adjour~e o'clock.

·

a witness

· T. J. WRIGHT,
.on behalf of the plaintiff, in rebuttal, testified as

follows:

.
Examined by Mr. Parrish:
Q. Mr. Wright, did you hear the testimony of Mrs. Wilkins
and Mr. Bradford with reference to employment of a detective by the Richmond Cedar Works Y
·
.A. Yes, sir.
Q. Will you state to the jury just what the .Richmond Cedar Works has done in that connection, and whether or not
it was done by your orders? ,
A. On the 26th day of ~Iay I went to Richmond and Yorktown, and came back that night to Newport News, and I got
in touch with Mr. J. W. Reynolds, who is a: special agent 9f
the S1rlpyard and a friend of my family. Mr. Reyn()lds, I
tl1ink, is the chief sp_ecial agent. I told him that we had some
questionable ma.tters to arise involving Mrs. Wilkins and Mr.
L. L. Bradford,·and asked Mr. Reynolds -if he could assist zne
in finding if there was any relationship ·between these people,
. and we didn't know at that time that there was
page ·17·60} any relationship. Mr. Reynolds couldn't do that
himself, but he took me to Mr. S. A. Williams,
Sazn William.s, who is also employed by the Shipyard, and we
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made arrangements with Mr. Williams to look these people
up to see- if there was any ~onnection between them.
. Q. At that time did the Richmond Cedar Works know that
?Yfr. Bradford and 1\frs. Wilkins· worked at the same establishmentY.
A. No.
Q. They didn't know. of their· a.cqnaintance and the relationship between them 1
A. No.
Q. Proceed, Mr. Wright, and tell us anything else that was
done and wha.t was found out Y Will you state at this ·point
did the Richmond Cedar Works, at this time, know a11ything
about Mr. I... L. Bradford, who he was, or anything about
·himY
A. We had heard that lv[r. Bradford had been over here
trying to buy some eviden~e in this ease.
-·
Mr. Gravatt: We object to that, if your Honor please.
'rha.t is not proper testimony, and it is not rebuttal, and it
is not anything.
·.:
Bv Mr. Parrish:
·Q. Yon had a good reason for wanting to look Mr. L. L.
Bradford up, didn't you 7
A. Yes.
Q. Go ahead'
A. I employed Mr; Williams on the 26th of
page 1761 ~ May to clleck these peop~e up. He was going to
·
look them up during his off time from the shipyard. I went back there once or twice. I will se~ if I can tell
those dates. I don't have a memorandum of the conversations with Nir. Williams, ·but he reported to me finallyMr. Gravatt: (Interposing) We wish to object to the re~
port of Mr. Williams to Mr. Wright.
By Mr. Parrish:
Q. Tell the· substance of it Y
Mr. Gravatt: We object.
Mr. Parrish: Mrs. Wilkins and ~Ir. Bradford sat on the
stand and told every step taken by ~£r. Chewning and Mr.
Williams, and I think we can tell our version of it.
·
Mr. Gravatt: Not unless it is rebuttal.
Mr. Parrish: That is wha.t it is. I think we have our reaa9ns for doing it.
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Mr. Gravatt: The whole of it was brought out as the result of the cross examination of ~:fr. Bradford.
~fr~ Parrish: How ean you say tha.t when Ivfr. Bradford
was put on the stand to tell the-long-winded statement about
~fr. Hugh Johnston and the window getting jimmied!
The Court: He cannot detail conversations but he ean
tell what he did. .
1\tir. Parrish : He can tell the substance· of the report.
1\Ir. Gravatt: If they want to put 1\fr. Williams on to testify-it is hearsay for :Nir. Williams to tell anything Mr.
'\Villiams told him, and I object.
~

page 1762

By Mr. Parrish:
Q. Don't tell what Mr. 'Villiams told. you, but
you ca. tell any action you took as the result of what Mr.
Will" s reported to you.
,

The Court: Just tell wha.t you did.
· A. Well, after several conversations with :J\tir. Williams, in
which he reported the results of his· investigations and certain occurrences whieh happened .between Mr. Bradford and
1vfrs. Wilkins and :Nir. Reynolds, we went to see ::Mrs. Wilkins on the night of June 15, ~£1.._ Dudley, 1\IIr. Williams and
myself.
By Mr. Parrish:
Q. What took place at that meeting1 You can tell everything that was said that ·you remember¥
A. ·we sent :Nir. Williams up to lVIrs. Wilkins' apartment to
ask her if she would talk to us. He came haek to the car,
and we went up to her apartment. Shortly after we got there,
her husband and littl'e son came in, but they didn't remain in
the room. We told :Mrs. Wilkins that we were on our way
to see 1\tir. Bradford, and that before talking to him we wanted
to know if ftf r. Bradford knew about her telephone call. She
said at that time that that was· the first intimation that she
ha.d of any telephone c.all. She said that she would report
that call he; following mo-rning to. Mr~ Bradford. Tha.t was
ahout the substance of our conversation with Mrs. Wilkins.
We left Mrs. Wilkins and went to ~Ir. Bradford, and :Nir.
.
'Villia.ms again went in. H:C came back and- said
page 1763; ~ J\£r .. Bradford would see-us, and -w-~:went.~inland
sat on J\fr. Bradford's porch and talked. Wo
asked ~[r. Bradford for statement,
he refused to give
us any statement at that time. He said that we could get the
statement from Mr. Hughes. We told him that we didn't

a

and'
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.think Mr. Hughes would give us the statement, and we would
prefer to ha:ve the statement from him then. .He said no, that
he would not do that, but that he was coming to Norfolk either
the following· Thursday or Friday, and that he would call me
on the phone, make an engagement to meet him in Mr. Hughes'
office, at which time he would demand tha.t Mr. Hughes give
me a copy of the statement. He never did call. In the course
of his conversation, although Mrs. Wilkins had previously said
that !Yir. Bradford had no knowledg·e of her l)eing accused of
offering these statements for sale, Mr. Bradford volunteered
the statement that he did know about it.
Q. Although Mrs. Wilkins said that was the first she heard
of it?
A. Yes.
. Q. What did he say that he knew about it? .
. .
A. He said tha.t he knew a:bout. it, that Mrs. Wilkii!S and
her husband had ·been to hs house to talk to him rubout it
sometime previously.
_
Q. Wa.s any persecution of 1\tir. Bradford or Mrs. Wilkins
indulged in in any way by Richmond Cedar Works? .A. None 'vhatever. As soon a-s we found that
page 1764 ~ they were working in the· same office we had no
further interest in them.·
Q. Is that aU you wanted to know, to identify the two
parties?
A. Yes, to find if there was any relation$hip between them.
lfr. Parrish: That is all, 1\IIr. Wright. We will rooall you
on another subject.
/
page 1765

~

H·UGH DUDLEY,
[;/
a witness on behalf of. the plaintiff, recalled in
rebuttal, testified' as follows:
By Mr. Parrish:
.
Q. Were you trailing 1\tfr. Bradford on the 2nd qf _April? .
A. No, sir. I have never driven a. car to Newport· News in
my life. I have driven there one time, ·but it..happ.eneclto be
a truck.
~
. . Q. When was the first time you Irnew anything of Mr. ·Bradford's alleged knowledge of this caseY .
A. Sometime the latter pa.rt of May. I don't know exactly. ·
Q. Mr. Dudley, will you state whether or not yon and certain other persons made a. trip up the Norfolk & Western
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Railway recently_ for the purpose· of identifying a certain
locality there'!
A. We did.
Q. When was that?
A. Day before yesterday morning early.
Q. Early in the morning, before Court opened, wasn't itf
A. Yes, sir.
Q. Did you walk up?
·A. We drove to Polishtown and walked to the railroad.
Q. Who went besides yourself¥
A. Mr. Rogers, ~Ir. Willoughby Lynch and Mr. J. D . .Carey.
Q. Four of you 7
A. Four of us:
page 1766 ~ Q. What was the purpose of that trip?
A. To identify' .some photographs on the
ground.
Q. Was it also to synchronize, you might say, certain photographs with the large scale map?
A. Yes, sir.
·.
Q. Now, Mr. Dudley, I hand you Riclunond Cedar Works
Picture No. 4, which shows the northern side of the right-of:way of the Norfolk & Western- Railroad as it appeared on
2nd of December, 1930, at·a point, as the·testim.ony shows-=-A. (Interposing.) The 1st of Dooember, I think.
Q. December 1st Y
A. I think that is the date of the picture. The first and
third,-two days.
Q. The testimony ·shows that this picture was taken on the
1st day of December, 1930, which was less than two months
.aft~r the fire, and looking toward the northeast, taken from
the center of the double track, showing general conditions,
being taken from a point about one-third of a. mile east of 15
mile-post, and ask you if you identified that picture on the
ground day before yesterday when yo~ were there?
A. Yes, sir.
Q. Can you point out the spot shown by that picture on a
niap marked by Mr. L. L. Bradford as showing the place_where
he saw a big fire burning on October 4th Y Come over and
show the jury?
page _1767} A. (Witness indieates on the map.)
Mr. Gravatt: If your Ho-no-r please, I respectfully submit
_that this testimony is not rebuttal, that this wouldn't be a part
of the. plaintiff's ease in chief, and it cannot be rebuttal, and
... it is improper at this stage of the trial.
,l ,.- . ~. . · :; -.,
.'

:

I
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The Court: Do yon mean to say if 1\fr. Bradford testified
to certain things that they cannot say it is incorrect Y
Mr. Gravatt: L say for this witness to undertake to looate
a photograph on a map a;t this time is not proper in rebuttal,
and I have to object.
The Court: I think the main purpose was toMr. Parrish: (Interposing.) The purpose was to show
that Mr. Bradford was not telling the truth.
1\ifr. Gravatt: If your Honor please, I do not think that is
a proper statement for the a.ttorney to make before the jury.
The Court: Of course you gentlemen understand you have
to try the case strictly according to the testimony of witnesses. The court rules that he has the right to. controvert
any statement of' the witness.
Mr. Gravatt:· We except to the language as inflammatory
and improper.
1\ifr~ Parrish: We withdra~w the statement.
The Court: I do not mean to sustain the statement of
counsel.
page 1768' ~ By Mr. Parrish:
.
Q. Now, Mr. Dudley, I want you to indicate on
the map, Plaintiff's Exhibit No. 9, telegraph pole which appears in the photograph below Plaintiff's Picture No. 4, and
mark a circle around it with a yellow pencil Y
A. (Witness does so.) Pole No. 16:
Q. On the north side of the track Y
A. On the north side of she track. Tha.t is the pole shown
here.
Q. I ask you if you can Iocafe in this photograph No. 4 the
point marked on Exhibit No. 9 oy Bradford the words "Cattail fir·e'', 'being the fire which Bradford clall:ned blazed up
and blew across the railroad track? 1fark it with a dot.
A. (Witness does so.) That is right to the extreme west
end of the picture, as the picture now stands looking north
and south.
·
Q. Now, Mr. Dudley, were you present when tha.t picture
~vas taken?'
·
A. Yes, sir.
Q. Does• it actually show the conditions that existed on December 1, 1930, north of t4e track of the Norfolk & Western?
A. Yes, sir:
·
- ~ ·· .,.
Q.. Has the picture been retouched' or worked on in any
way?
A. Not to my knowledge.
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Q. I show you Defendant's Picture, Norfolk
& Western Picture No. 15306 which was taken

about six months after the fire, according to the testimony and
about four to :five months after this picture was taken, and
ask you whether the tree and telegraph pole shown in this
picture are the same tree and telephone pole shown in Plaintiff's Exhibit No. 4?
A. Yes, sir, except the Norfolk & Western picture· shows
more of the track; the camera was sitting mo·re eastward.
Q. Now, Picture 15306, put in by the Norfolk & Western,
taken in April, 1931, shows a. big bare spot to the left of the
picture, which iE not shown on the picture taken six weeke
after the fir€, our picture No. 4; can you explain why that difference exists?
A. I made no examination, and the only reason I have for
it is that the dea.d weeds and stuff that died through the
winter has fallen down, and they do not appear in this pic·
·
ture.
Q. Which of those two pictures more accurately represents
the conditions which existed last fall-Picture No. 4 or Picture 15306 of the Norfolk & Western t
A. Picture, No. 4 of course, because. it was taken immediately after the fire.
Q. Did you, at any time, Mr. Dudley, see the evidences at
the spot -shown hy Picture No. 4 and a little to the west oi
there, of any such fire as Mr. Bradford and other
page 1770 } witnesses have descri.tbed?
A. No: sir.
Mr. Parrish: Tha.t is all for the present.
CROSS-EXAMINATION.

:i3v Mr. Gravatt :
..Q. How close was the camera to the post when that picture
was taken?
A. It is a double track road, and the camera was sitting
between the two tracks, eastbound and westbound track.
Q. So the camera in the Norfolk & Western picture was·
sitting back considerable distance from the pole and from the
track, and shows a much wider range of country to the north?
A. No- it shows a wider range to the east. This picture looks
further east than this.
Q. You said the spot Mr. Bradford indicated was west and
was outside of the range of that picture?
A. No, sir.
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Q. That is a small picture, and shows a. small scope of
country, whereas this picture shows four or five times as
m·uch?
A. No, sir, the same size picture except one is looking
further east and shows more railroad than the other.
- Q. This picture shows further west than the Cedar Works
picture?
A. No. You have it turned around.
.
Q. I am following you. You said that this
page 1771 ~ was 'vest of where Bradford wasT_
A. Yes, of that picture, but this picture shows
further west than this.
Q. '~hese two pictures are both 'showing the telegraph pole
and the tree¥
A. Yes.
Q. And the camera was bound to have been looking at the
telegraph pole and the tree Y
·A. Yes;
Q. Then the camera in the Norfolk & Western picture was
further from the pole than the Cedar Works Y
A. I don't know whether further a.way, but further east.
It shows the railroad.
Q. You do not deny that the camera in the Norfolk & Western picture was further from the telegraph pole than the
camera in the Richmond Cedar Works picture, do you Y
A. I couldn't say.

A Juror: May I say something¥
Mr. Gravatt: Yes, sir.
J3y the Juror:
Q. The trees there were further away than this, because in
this you can see the roots in that picture and in this you cannot?
A. That is absolutely correct.
~

By Mr. Gravatt:
Q. Suppose the carneru i.n this picture had
been closer to the pole, wouldn't it have tended to enlarge
tl1e brush there rather than make it smaller!
A. I don't think so.
Q. The closer the camera doesn't it give a brighter picture or a larger picture f
A. The camera in the Norfolk & Western picture may have
been just a few feet further. It, at least, clon 't s.how far
page 1772

N. & W. Ry. Co. v. Richmond Cedar Works.

1107

enough west to show the length of a railroad iron, and, consequently, it couldn't have been but a very few feet further.
Q. One thing is certain, both cameras were trying to take
a picture of the same spot!
A. Apparently tha.t one showing a little more east.
Q. That is the important thing. Stand aside.
f

•

,\

•

By Mr. Parrish:
Q. Mr. Dudley, you testified, I believe, that the spot
cated by Mr. Bradford is indicated on Picture No. 47
A. Yes, sir, at the western edge.
· ·

ilidi~;

...

By Mr. Gravatt:
. Q. Can you tell how far this dot, which Mr. Bradford
1narked ''cattail fire" is west of this telegraph pole marked
''016"f
A. About sixty-five feet.
Q. How far along the track!
. ·A. About sixty-five feet.
Q. -How far in a direct line from the pole to
page 1773 } the dot?
··
,
A. Have you a scale, Mr. Rogers?
Q. (A ruler is handed to the witness.)
·
A. Ninety feet from the telegraph pole.
Q. Whereabouts in the Cedar Works picture is that dot Mr.
:Bradford marked ''Cattail fire'"?
A. Right in the western edge of it.
Q. Do you mind marking that with that yellow pencilf
A. (Witness does so.)
By lvir. Hughes:
Q. Stick a hole in the paper with a pin.
A. That is just in the edge of the picture.
mark it in the picture so you can see it.
Q. Stick a hole in it so you can see it Y
A. It an~wers ~he same purpose.

Yon can't
I

.

By Mr. Gravatt:
Q. Whereabouts is ·it on the Norfolk & Western· picture f
A. North of it.
Q. Olean outside of it~
-A. Yes, sir. This one I would say is a few feet off.
Q. What· do you think that they were trying to do? Wh~t
is the spot up on the map that Mr. Rogers put there?
. ·
A. That is to indicate where some of the witnesses say that

r.--~
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the smoke was· in the ground on the· north side of the Norfolk
and Western.
page 1774 } Q. Is that intended to indicate where the witness said Mr. Smith pointed out some smoke on:
the north side T
·
A. It is not.
Q. Well, who did it then f
A. Mr. Poarch.
. ~ Q. That is where Mr. Poarch ·said it wasY
ll. 1res, sir.
.
Q. Were you in here yesterday when Mr. Parrish gave
Mr. Bradford the map and told him to scale the spot wher~
he had seen the fire cross there Y
·
.
· A. I think I ~as. I ·was out a part of the
page. 1775 ~ time.
- . ~
Q. Didn't Mr. Bradford locate ~he spot where
·
Mr. Poarch said that he saw the :fii~e f ·
A. He did at tha.t point. I didn't see hint .
Q. This telegraph pole 016, down to the point on the rails
is opposite the point marked "cattail fire'' by Bradford!
A. To count the rails Y
Q. Yes. . ·
A. I have given the distance of 65 feet.
Q. Then you did not count the rails 7
·A. They are about 40 feet on the Norfolk & WesternY
Q. Can't you count them from looking at the picture Y .
A. No; neither picture shows the whole rail.
Q. Look at this.
.
A. I a..m looking at it, but there is no joint there. I Imow
there is no whole rail.
.
..
·
Q. Can't yon count the railroad ties Y
A. Yes.
Q. Try to do that, and mark it if you can Y
A. I will get your question.
Q. How many railroad ties is it until you get at right angles
and opposite to the point ma.rked ''cattail fire"Y
A. Approximately 30.
p!J.ge 1776 ~

RE-D~ECT EXAMINATION.

By Mr. Parrish:
Q. Now, Mr. Dudley, can yoti identify on this map the
point Mr. B. C. Smith pointed out as the place where he says
that he .saw a log smoking or something smoking?
A. Yes, sir.
.
I

-

••
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Q. Will you show where that is f You had better put a
yellow mark around it.
.
.
M?: Hughes : Mr. Smith pointed out to whom Y

Witness: 'ro ~e, and Mr. Willoughby Lynch, Mr. J. D.
Carey, Mr. Floyd Oliver and Jim Sexton.
Note: Witness marks on map in response to the question.
By Mr. Parrish:
Q. I notice you have marked on Exhibit No. 9 a yellow
circle, and marked it "B. G.", which, I presume, indicates
the point indicated by B~ C. Smith to Mr. Wiloughby Lynch
and others?
·
A. Yes, sir.
Q. Mr. Dudley, can you indicate on photograph No. 4 the
point; or the approximate point, where Mr. B. C. Smith claims
a: fire had been burning f
A. It is right in the eastern edge of the picture. If shown
at all, it would be right about· the line. It might be a little
off, but aoouf the eastern line of the picture. I am assuming that this is north.
·
Q. Now, Mr. Dudley, at the time that picture
page 1777 ~ was taken, did you see any evidence of fire of
the kind described by Mr. B. C. Smith, at the
point he designated?
·
A. Well, no, there is nothing to indicate it. There was no
evidence of fire at all, when I was there, as I recall at that
point ; maybe there might have been somewhere back from
·the railroad. There might have been some smoke in the
swamp, but none on the right of way.
RE-CROSS' EXAMINATION. ' .
By

~{r.

Gravatt:

alon~, or something black and charred and burned, which would indicate
that a. fire had been there?
A. I was trying to answer the question. As I understood,
the question was, was there any indication of fire at that
time.
·
Q. Of course. That is not what Mr. Parrish had in mind.
We all know there ·wa snot any fire there on December 1st
at that point.

Q. Do you mean evidence of fire, smoke
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A. It was not on December 1st, but he is· referring to the
tilne Mr. Smith ..poinfed it' out to''ine~ ·
-

By Mr. Parrish:
· Q. That .was in Oetoberf ·
A. Some time the middle of October. I don't know the
date. I can get the dat~, but I haven't it here.
\

'

page 1778

•

I

~

By Mr. Gravatt:
Q. Then none. of that had been burned over?
· .A. Yes, sir, it_ had .been burned over.
· · Q. Do yon mean to tell the jury that Mr. Smith took you
there and showed you·a place which he said had been burning,
and you couldn't see where there was any burni_ng at all~ ..
. A. I didn't say it had not been burned.
·
·
Q. I just' want to understand you.
,
-A.. Mr: Parrish· asked me if _there. was any evidence of fire,
nnd I understand :fir·e means fire now and not last yea.r.
_Q. Evidence tha.t :fire had been 'tnere. · Could. yon see .it f
A. Yes, sir, :fire had been all along:
·
Q. Fire had been all along where Mr. Smith showed your
A. Yes, sir, all along the railroad.
·
Q. And the da.y that he showed you that was what day of
the month?
·
·
.A. Some tim.e the middle of October.
. Q. At least ten days to two weeks after October 4th f
4. Yes, sir_.
By.

Mr. Pat:rish:

·.: , ·

Q. Was there any marked difference in the appearance of

the railroad along· there than the general appearance of it
-from 13 to 16 or 17 mile:-posts?
.
. A. No, sir.. My rec-ollection is from· 13 mile-post clean
through the swamp over to a point just back of Camp's fa.rn;t
it had all been burned along the railroad.
:P'age 1779 ~ By the Jury:
Q. This is supposed to be the same picture.
:rJ:!at post has four arms on it and this has- three.
. Mr. Hughe~: Referring to ·cedar ·works. picture as four
arms and Norfolk & Western as three arms.
W~tn~_ss :. Ther.e- was som~hing.like .six. months differ~nee
b~hyeen the 'taking,, of the pictur~s, and on the·'norlh side of
tlie Norfolk & Western,
don't. know
- ... -.
-ail. . .the -·viay doW!l-I.
............
...

..

~

.)

.I
I
I

I
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where it began, but I know from 13 mile-post going w-est
there had been one cross arm taken from all the poles. I
might say I was just like you, I noticed that difference, and
I went in there and investigated it. In looking at the picture
I knew it was the same picture, but I couldn't account for
it. All the pictures were taken last fall.
Q. That ·explains it-one had been taken off7
_ A. Yes, sir.
.
·- • ... ,.
By Mr. Gravatt:·
;'
Q. Mr. Dudley, in that area on the north between mile-post
13 and mile-post 17, are there any .spots and places that have
never been burned, up to this time Y
_
.
. A. I have not seen any, Mr. Gravatt. I have been along
there a good many times since we. started on this suit, ana
I haven't seen any.
.
. Q. Several witnesses have testified that there were ; are
you prepared to say that they are not f
, .
. · A. No, I don't .thi.nk so..
page 1780 } Q. Yori don't think so .Y.
A. I just haven't seen an9/ I have been all
~long there, and haven't seen a~y. . . . .,/'
',

p.age 1781 }
:
W. ·s. ROGERS,
a witness on behalf of the plaintiff, recalled,
·
testified in rebuttal as follows:
~xamined

by Mr. Parrish:

··

Q. Were you present on the trip Mr. Carey, M:r. Lynch

and Mr. Dudley made up. the railroad track about this work
on, .the map day before. yesterday Y
A. Yes,' sir. ·· · · ··
.
· Q. Did you hear ~1:r. Dudley's testimony just nowf
. A. I did..
Q. Has he correctly shown: the points on the. map as shown
in .the pictures shown in the testimony?
A. Yes,· sir, he has. ·
_
.
_ Q. Will you point out, Mr. Rogers, the place o:ri picture
No. 4 shown by 1Yir. Bradford's notat1on ''cattail firef''
A. Xhe. extreme west end of the picture .
. Q.. And the.point shown by the notation "B. 0'', meaning
th~ B. 0. Strnth fire.
·
A. Rigpt ~ere off ~~e _t_ra_ck, behin~ the. telegraph pole ..
. Q. . _In..dw.ahng a_ :point ·on 'the ·east end of the picture ·and
behind .tb,e tel~graph .pol~ 7
. . .

1'------
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A~ Yes, sir.

Q. Mr. Rogers, do you know anything ~bo~t Mr. L~ch
havinO" blazed one of the telegraph poles to 1nd1cate th"e po1nt·
whercf B. C. Smith said- the fire was on the north side of the
track!
A. Mr. Lynch showed me a pole that he blazed.
Q. Which was it Y
page 1782 ~ A. Pole No. 16.
Q. Is that shown in picture No. 4 Y
A. Yes, sir.
.
Q. Is the pole I put my finger on the pole Mr: Lynch b~azed?
A. The one that he showed me he blazed. You w1ll see
the blaze in the picture, if you will notice on the pole.

Mr. Parrish: That is all.
Mr. Gravatt: No questions.

HUGH JOHNSTON,
a witness on behalf of the plaintiff, in rebuttal, being duly
sworn, testifi.ed as follows:
Examined by Mr. Lawrence!
Q. Mr. Johnston, will you state your name, residence nnd
occupation Y
A. Hugh Johnston; Commissioner of the Revenue of Norfolk County; I reside in Waterview, Norfolk County.
Q. Do yon know Mr. L. L. Bradford of Fortress Monroe,
Hampton?
A. No, sir.
Q. Did you ever hear of him before today Y
A. No, sir, I don't think so. I don't rec.all ever having
heard of him.
Q. It has been testified here this afternoon that a car which
was licensed in your name was trailing Mr.
page 1783} B.radford on or about the 2nd day of April, 1931,
in Norfolk County, Newport News and Hampton. Will you state whether or not you were trailing Mr.
Bradford at that time, to your knowledge?
A. I have never trailed anybody at any time, to my knowledge. I am quite certain that I never trailed anybody in
.Newport News or Hampton, not within those dates or ever
behind anybody because I don't think I have been in Hampton certainly in several years. I know I didn't go there this
:spring- and I don't believe I have been down town in Newport News for several years, I don't think probably since the
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new bridge was opened or probably some time prior to that.
Q. Can you give us the present lioonse number of yourcar? You do drive a Ford sedan?
-A. Yes, sir, I do. I think it is 161200. I had to look it up
just now. Somebody asked me something about it and I
couldn't really tell them what my number is but that seems
·
to be what is on my card.
Q. But you are sure you haven't been in Newport News or
Hampton since the :first of January of this year?
A. I am.
page 1784

~

CROSS EXAMINATION.

By Mr. Gravatt:
Q. Mr. Johnston, do you know whether anybody about that
time could have had the use of your carY
A. I don't think they could. I haven't but one car. Nobody else in my family drives the car or can dr~ve a car
except myself and I haven't loaned it to anybody.
Q. Of course we know that you weren't driving yottr car
or any other car, pursuing Mr. Bradford or anybody else,
but I thought perhaps your car mi.~ht have been used by
some one else without your kno,vledge?
A. Yes, sir, I don't think that is true. I have no recollection. I don't know that I ever lent it. My son who did drive
the car is away. He is not here now and he wasn't here, I
don't think, about that time. He would be the only member.
of my family who would driv~ the car and, as I sa.y, I haven't
let anybody else.
Q. Sometimes you know around about election time a real
g·ood looking politician will lend his car out to a friend?
A. But that was· not around election time.
Q. A real good Norfolk County politician electioneers alJ
the year around?
A. But I haven't any constituents in Newport News or
Hampton. Mine are 'Confined to Norfolk County.
page 1785

~

By J\iir. Lawrence:
· Q. How long has your son been away from
·
home, Mr. Johnston?
A. Well, he hasn't lived at home. He has been at work
from home since the first of last July.
Q. In Pittsburgh f
A. Yes, sir. He has been home since then for a short visit
to us but he hasn't driven my car out of this vicinity, I am
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satisfied. I don't think he was here at that time or around
that time.
At 4:30 P. M. Court adjourned tilllO o'clock A. M., July
10, 1931~ .
.
.
page 1786}

ELEVENTH DA:Y.
Portsmouth, Virginia, July 10, 1931.

The court met pursuant to adjournment of yesterday.
Present:

Same parties as· heretofore noted.

.
JOHN W. MASSIE,
a witness on behalf of the defendant, being· duly sworn, tes..:
tified .as follows:
Examined .by Mr .. Hughes:
..Q. Please state your name, age, residence and occupation.
A. John W. Massie ; 39 ;..Newport News, Virginia ; Civil
J -qstice and Judge of the Juvenile and Domestic Relations
Court.
·
Q. Do you know Mrs. Margaret B. Wilkins 1
A. Yes, sir.
.
Q. How long have you known her Y
.A. I could not say exactly, Mr. Hughes. ·Probably I first
J;teard of her about the time she married Eddie Wilkins, at
Newport News, about eight or nine· years ago.
_Q. Do- you kno'v her reputation for truth and veracity in
the _community?
A. S'he worked for me a while, and then she worked in the
Qommonwealth Attorney's office at Newport News a while.
Previous to that I know that she had worked in the Shipyard. I have never heard her reputation for truth and
veracity questioned at all.
·
Q. Would you believe her on oath f
page 1787 ~ A. I would.
Mr. Hu~~~' The witness is with you.
· Mr. Pa~ .~. No questions.

MISS MILDRED ALEXANDER,
a witness .on behalf of the plaintiff, being duly sworn, testified as follows ~
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Examined by Mr. Parrish:
· ·
Q. You are Miss Mildred .Alexander, are you not f
A. Yes, sir.
Q. Where do you live, Miss Alexanderf
A. Newport News.
Q. How old are you 7
A. Twenty.
Q. What is your occupation?
.
A. Telephone operator.
·
Q. IIow long have you worked for the telephone company!
A. About three years and f.<>nr months.
Q. Were you working .for the telephone company on April
jth of this year-1931 7
A. Yes, sir.
Q. Will you tell us, Miss Alexander, what is the procedure
when any person wants to make a long distance .connection
from a pay station and wishes a collect call t
A. The first thing to do is to secure the name of the partycalling, ask the number that they are calling
page 1788 } from, and then you find the number that they
want to call, and if they want to talk to any particular party then you put the particular party's name on the
ticket. If they do not want to talk to any particular party,
we have a special rate for that; antl we put the rate· on the
)Jack of the ticket, and then secure. the line. If the call was
to Norfolk, you call for Norfolk and ask for the number, a.nd
when the number answers you tell the party a.nsweringI think this call was to Mr. Savage personally~ and Miss
Wilkins was ca.lling from Newport News, and I told Mr.
Savage Miss Wilkins, at Newport News, was calling Mr. Savage and wanted him to pay for the call, and he said that
he would pay for the call, and I went on and connected up.
Q. Is there any official method of noting the time an'd 'length
()f the call, and so forth, on· the ticket?
.A. Yes, sir, on the back of the ticket the time is marked
to the second.
Q. Is that done witn an automatic time clock?
A. You insert the ticket and put a spiral in, because tw9
()perators use one clock, and when they: are through you have
a disconnect signal, and· you insert it, and that' is· timed to
the second.
·

/

Note: A paper is handed to counsel for the defenda.nt by
1\fr. Parrish.
·
.· ·
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, page 1789 ~ By :Air. Parrish:_
· ·
_
Q. Miss Alexander, I hand yon ~!:P_~r_!,§.
to be a Telephone CoTI.Ipany ~icket _slip, _and aSk you-:J.f that
is the form that was- regularly being used by the Newport
News Telephone Exchange on April 6th of this year?
A. It was.
·
Q. Tell me who made the penci~ notations on that slip f
A. I did.
Q. Did you ~a~e th~m allY .
A. I did:
Q. Was that slip prepared in the course of your duties aH
telephone· operator at the Exchange?
· .
.
A. Yes, sir.
_
Q. Did you also make_ the st~mp_ by means of the automatic time clock ·on the back f .
A. Yes, sir.
.
Q. Are there any notations on_ t~at slip that are not in
your handwriting other than the rubber stamp of the date 1
A. Except the ''M" .which is checked by the supervisor!
·Mrs. Massie.
. Q. Does she check the. tickets f
A. Yes, sir. She doesn't check them all, but she checked
that. ·
Q. Miss Alexander, this ticket shows that a call was put
through from telephone '9125 pay station. P. S.-I suppose
that is pay station f
A. Yes, sir.
page 1790 ~ Q. Tell us what telephone is listed under the
number 91251
A. Day's Pharmacy, at 3315 Washington Avenue.
Q. You don't know whose number_Norfolk 24663 is, of your
own ·knowledge, do you f
A. No, I do not.
.
.
Q. The call purports to be toM~. Savage, according to the
slip. Does the number 24663 relate to the place where you
called Mr. Savage?
_
A. Yes, sir, that is the place I got Mr. Savage, and I evidently got him without any delay bec~nse if I had had any
delay I would show it on· the. ticket. If we have any delay
of any kind it is shown on the ticket. I must have gotten
Mr. Savage right away, or they said that they would get him
to the phone.
_ . .
.
Q. The ticket shows in heavy notation ''Telephone, pe-rson: Miss Wilkins''. Does the Miss· Wilkins refer to the person calling from the pay station Y
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A. Yes, sir. The number is here. The call was from
9125 Newport News to 24663 Norfolk.
Q. Does the hour 4:55 P.M.-that is in the afternoon 7
A. Yes.
Q. Does that refer to the time when the call was placed?
A. Yse, sir.· .
Q. And I see there is a notation on the back ''56 0· K col."
Tell me what that refers toY
A. I told Mr. Savage Miss Wilkins of Newpage 1791 ~ port News was calling and that she wished him
.
to pay for the call, and he said ''That is all
right", or ''I will pay for the message", or something of
that sort, and when they do that we put on the front of the
ticket "collect", and when they say that they will pay for
he call we put '' 0 J{'' on the back to show that he did accept
the charge, and the message would be charged to his telephone.
Q. Will you state when was the first time you
page 1792 } were asked about that slip with reference to this
case?
·
A. Yesterday about four minutes to one o'clock.
Q. Was that the first time you had seen it since it was
tnadef
·
A. Yes, sir.

Mr. Parrish: We introduce this in evidence, and would
like for the jury to examip.e it.
Note: The paper is handed to the jury, and that is marked
·
Exhibit No. 15.
(Exhibit #15 Telephone Ticket.)
CROSS EXAMINATION.
By Mr. Gravatt:
Q. The only thing which you have undertaken to testify
about is the identification of this slip and the part you had
in making the entries on the slipt
A. Yes, sir.
Q. Yon ·know nothing else about the phone transaction?
·A. No, I don't know anything about it. All we do is to
connect- them up, and we break in the connection every once
in a while to see if they are talking, and if we hear a voice
we cut out immediately.
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Q. You didn't se·e either party who was engaged i~ the
conversation, did you Y
- .
· _
. · .
A. No, sir.
·
.
Q. You don't know whether Mr. Savage was
page 1793 ~ talking in Norfolk or Miss Wilkins talking in
Newport News; all you know is- ·
.A. (Interposing) What they told me.
. . .
.
Q. What they told you, that someb~dy ca~le~ from this drug
store and gave the n·ame to you as Miss Wilkins Y
A. Yes, sir.
·
·
Q. ·Stating that somebody wanted to talk to Mr. Sa~
age, of Norfolk, and wanted Mr. Savage to pay for themessage?
A. Yes, sir.
_
Q. And, upon seeing this little slip, you recognize your own
handwriting and testify to it and identify it f
A. Yes, sir.

T. D. SAVA'GE,
a witness on behalf of the plaintiff, being duly sworn, te.stified as follows :
Examined by Mr. Parrish:
Q.. You are a member of the firm of Savage· & Lawrence,
Attorneys, of Norfolk, are you not?
A. I am.
·
·
Q. Your firm is counsel for· the Richmond Cedar Works,
is it not?
A. It is.
Q. Did you receive a telephone message on the 6th day of
April, 1931, in connection with your representapage 1794 ~ tion of the Richmond· Cedar W ot·ks?
A. I received a call from Newport News son1e
time about the first of April. I couldn't independently recall whether it was the 6th or not.
·
Q. Would it assist you if I hand you your :firm telephone
bill?
.
A. It would, and I have a·memorandum made at the office
at the time which refreshes iny memory.
Q. (Paper is handed witness.)
A. This is Newport News call on the slip, April 6th. For
the purpose of refreshing my own mind, I have a letter written by my office on April 7th referring· to this conversation.
, Q.. To whom was this letter written Y
·
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A. Written to Mr. Parrish, ·counsel for Richmond Cedar
Works.
Will you proceed to give the purport of what toolr place
hat telephone conversation, giving all the details as well
you remember them f
A. My stenographer came in and said that there was somebody calling me from Newport News by the name of Wilkins,
nnd 'vanted.me to--pay forthe.message on the reverse charge.~.
I didn't recognize the name Wilkins, and I had no idea what
it was all about, but I told her to let- the ~all come .through, ,
and I would pay- for it. She did, ~nd I piclred.-up the tel~~. : .
phone, and it was a lady's voice who said.it.was ·Miss or Mr~.
Wilkins, in Newport News; that she bad, as a
page :J-795 ~ stenographer, just transcribed some statements,
and she wanted to know if I was the Savage
that was representing the Richmond Cedar Works in this
case against the Norfolk & Western Railway Company. I
told her I was. She said that these statements were very '
material evidence in that case, and wanted to know if I
wanted a copy of them. I told her I naturally would like
to have a copy of them if I could properly get them, if· the
evidence had anything to do with the case. She wanted to
know ~hat I would pay for a copy of them, and I asked what
she wanted for a copy. She said that she didn't know, and
she sort of laughed, and said that she didn't lmow how much
they might be worth to me. I told her I would be glad to
pay the regular stenographic charges for copy of testimony
if she could give it to me, and she didn't seem to think that
was enough, and wouldn't tell me what she thought was
enough, and urged me to name a price I would give. I understood the evidence consisted of either three or four witnesses. I asked her how much there was, and she said one
witness statement was aborit two or three pages and. the other
two were quite short, just a page. The testimony, as I understood from her, had reference to the origin of the fire about
which the Richmond Cedar Works is complaining in this suit.
Q. What was the termination of the conversation, Mr. Sav:age7
page 1796 ~ . A. It terminated just about where I said. I
said ''Is that all you have to say?'' as I recall
the closh_1g of it, and I asked what she wanted, and she .said
it was up to me, and I said "I have said all I have to say",
and we stopped.
Q. Up to that time had you ever heard of Mrs. Wilkins or
Mr. L. L. Bradford f

A
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A. I don't recall having heard of Mrs. Wilkins up to that
time, and I don't remember. she said_ anything about Mr.·
Bradford in that conversation.. I don't think she named the
,Vitnesses.
Q. To whom .did you make a ~eport of that transaction, or
did·. your firm make a report Y
···A. I immediately discussed it with Mr. Lawrence, who was
handling this case, and it was a right novel ~xperience, Mr.
Parrish.·
Q. A novel experience f
.
A. Yes, sir. It was the first time I had ever had an offer
from a . stenographer to buy copy of stuff that she allegedly·
took for the other side. I was, frankly, a little ~it doubtful
about my phone conv:ersation, a~d I said as little as I could.
· Q. After you discussed the· matter with Mr. Lawrence, I
believe you .say a· report was made to Mr. Parrish, counsel
for the company?
·
. A. That is right, and I understood that they undertook to
lind out what it was all about.
page 1797

~

CROSS' EXAMINATION.

By Mr. Gravatt:
Q. Mr. Savage, you knew who were counsel for the Norfolk
& Western, did you not, at that time Y

A. I knew that Mr. Hughes' firm was always counsel"for
the Norfolk & Western generally. I don't know whether I
knew you were in the case or not.
Q. Yon knew Mr. Hughes, your near neighbor, was coun.
sel in the caseY
A. Yes ..
: Q. You did not report to him that- a stenographer who
.was taking the evidence for him was trying to sell him out;
did you?
.
·
- A. I did not .
. · Q. You are also counsel for the Camp Manufacturing Com·
'p~ny,. are .you not?
.. ·A·. I have represented the Camps for the last twenty-nine
years.
·
T. L. SAWYER,
·
havin_g; beep duly sworn, testified on behalf of the plaintiff in
rebuttal as follows :
·Examined by 1\fr. Parrish:
Q. State your full name, Mr. Sawyer?
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A. T. L. Sawyer.
Q. You live in Norfolk?
page 1798 ~ A. Yes, sir.
Q. You are connected with the firm of Savage
&. Lawrence, are you not?
A. Yes, sir.
Q. As an attorney 7
A. Yes, sir.
Q. Mr. Sawyer, I hand you what purports to be a telephone
bill 'vith a long distance call schedule attached, dated April
26, ·1931, made out against Savage & Lawrence, 914 Royster
Building, and ask you if you can identify that bill t
A. Yes, sir.
Q. Is that Savage & Lawrence's bill for the month of April
or the preceding month Y
·
A. Yes, sir.
Mr. Parrish: We offer that in evidence (marked Plaintiff's
· ·
Exhibit No. 16).
(Telephone Bill.)
By Mr. Parrish:
Q. I hand you, Mr. Sawyer, Exhibit No. 15, the Telephone
Company's slip introduced in evidence by Miss Alexander
and ask you if you ha.ve ever seen that slip before, and, if
so, wheref . .
A. Yes, sir, this is what is called a toll slip that I got from
the telephone company office in Norfolk from Mr. Delk: I
think, one of the men in the office there. ·
Q. You got it from the telephone company yesterday?
·
·
A. Yes, sir.
.
page 1799 ~ Q. Do you know it happened to be in the Nor.
folk office rather than in the Newport office
'vhere. it originated?
o

By Mr. Gravatt:
Q. Do you know or do you have to tell what somebody else
told vou?
A ... I received an explanation from the Telephone Company of how it was sent to that office from the main office in
Richmond.
By Mr. Parrish:
Q. Wl_Iat was that explanation Y
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Mr. Gravatt: I object to any explanation. He, Qan tell
what he knows and that is all he can tell.
Mr. Parrish : We would never know anything unless it
was explain to us.
· ·. ·
Mr. Gravatt: He can't give hearsay evidence, even if he is.
a lawyer.
·
·
·
By Mr. Parrish:
.
··
.
Q. Do you know wh~t the procedure IS as to the collection
of collect toll slips Y
A. When a long distance call is made, the long distance
:Operator makes a record of it on this slip, called a toll slip.
This slip is sent to the Richmond office where it is referred
to the accounting department and the accounting department then mails it to this office.
Q. To be collected? ·
A. 1res, sir.
.
page 1800 ~ Q. Do yon know· what the telephone number
of .Savage & Lawrence is?
·
A. Yes, sir, .24663.
Q. Is that the same number that is on that slip, above the
name of Mr. Savage T
A. Yes, sir.
(No Cross Examination.)
HUGH JOHNSTON,
recalled on behalf of the plaintiff in rebuttal, testified as follows:
Examined by Mr. Lawrence:
Q. 1ron are Mr. Hugh Johnson who testified in the case
yesterday afternoon f
A. Yes, sir.
Q. Mr. Johnson, I will read you from the testimo:qy of Mr.
Bradford as given on the stand yesterday as follows: ''I
learned that they wanted my home address and _she gave my •
address. That was on the 15th of May. I might say it was
on the 15th of June before Mr. Dudley came to my house. I
first noticed being followed on April 2nd, I believe it was,
by a car, serial No. 161200. I reported that car as follow.ing me to the sheriff, under the Commonwealth's Attorney,
over there and asked him who this car belonged to, that 1
didn't like the looks. of people followh1g me. He
page. 1801 ~ sent to Richmond and I learned this car belonged
to Mr. Hugh Johnson of Riverview, Ports-
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mouth." Will you state whether or not since you were on the
stand yesterday you have refreshed your memory and reca'ij
anything further aboutt his incident or anything that might
have any possible bearing on itY
A. I think I have; perhaps. Of course, as to the following of· .the car, 1 don't know anything about that. You can'tride on the roads very long without leading ·or followii!g.
one, and, of course, _I have no ·recollection as to that. Sonl:~
months ago (I have no recollection at all as to the dater_
Mr. Hurdle and I-Mr. lfurdle is one of my deputies in the
office-were out in -Deep ·Creek ·District looking after some
improvements for the land books. We had certain buildinlf
permits to investigate and we were up there looking in that
section. I recall we went to the village of Deep Creek and
came around over-I forget what they call it, it is not the
state highway-it is the road that goes from Deep. Creek and
comes by Yadkin back into the state highway at the Norfolk
& Western Railroad. I believe they call it Mill
Dam. Road.
.
Mr.. Gravatt: That is a good name for it any way.
A. On the day that 1 speak of, I crossed the Norfolk &
Western Railroad at Yadkin and I think I stopped just ·after
crossing the road. Of course, I was headed in such a way
so to come on back to the state highway that leads from
Deep ·Creek to Portsmouth. I ·think I stopped to look at
some papers to see whether or not it was necessary for me
. .
to go on the road that goes from Yadkin around
page 1802 ~ to the Bowers Hill Road which is not a hard
surface road. It has been improved some but
it is·a rather rough road, and, of course, I can't be ·absolutely
certain ·as to this but ·my 'impression is that my reason f.<tr
stopping there was to ascertain whether it was necessary for
me to go back this road if there was anything ·down there,
in other words, I wanted to ·see between Yadkin and Bowers
Hills. .At any rate, I stopped for just a little while at Yadkin. I noticed there close to the ra.ilroad track, my recollection now is-the car was headed-! don't know which way
it was headed. The only .thing- that ~made an impression on
:p1e, I think it was a rather new-car, perhaps brand new. I
don't recall the make except it was a large, luxurious looking
car and there were several gentlemen in it and I remarked
to my deputy "They must be Norfolk ~ Western officials.
I wonder what they are doing up here". I thought they
·were inspecting a water tower or something of the kind.
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Q. Did you recognize any one of those gentlemen Y
. A. No, I didn't. I think Mr. Hughes was with them. I
would not be absolutely certain about that, but my reason
for saying that is-as I say, this thing didn't make any impression on me. I just recall it rather hazily now. I think
my idea that it was Norfolk & Western officials was because
Mr. Hughes was with them. I knew Mr. Hughes represented
.
the Norfolk & Western Railroad and there was
pag~ 1803 ~ certainly something in connection with this that
.
made me think they were Norfolk & Western
people. I paid no attention to it. I don't recall now whether ·
I came back by Bowers Hill or came back the other road.
I think I turned around at that point and went on around
to Bowers Hill and came to Portsmouth that way. Of course,
I don't recall following any car. That I have no information in the world about or noth~ng registers on my mind in
that regard.

(No Cross

Ex~mination.)

N. T. POARCH,
recalled on behalf of the plaintiff in rebuttal, testified as fol~
lows:
·
Examined by Mr. Parrish:
Q. I believe you testified in this case on the first day of
the tri~l and gave a~ account ()f wha~ you saw immediately
preceding the breaking out of the Richmond Ce.dar Works
.
fire, did you not f
A. I did.
Q. I believe it was your testimony that you .went do~
that morning about nine o'clock to the .Moore fire between
11 and 12 mile postsf ·
·
A. lres, sir.
.
.
Q. ·when you went do~ that morning, Mr. Poarch, did
you notice any smoke crossing the tracks in any
-page 1804 ~ volume from the north to the south?
·
A. No, sir.
Q. Did you see any smoke anywhere Y
. A. Just smoldering smoke there all along where the fire
had burned over, the area the fire had burned over.
· Q. During- the pre-ceding· ·month, do you mean?
· ·
A. Yes, sir.
·
Q. What time did you leave the Moore fire T
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·A. I left the Moore fire somewhere between 11 and 12
o'clock.
Q. The Moore fire, I believe the testimony shows, was between the 11 and 12 mile posts and you testified previously
that you walked up to the 13 mile post?
A. I did.
Q. What route did you take walking there f
A. The railroad, alongside the railroad.
Q. Did you ·walk then down the railroad from between the
11 and 12 mile posts to the 13 mile post?
A. Yes, sir, I did.
Q. What time did you arrive at the 13 mile post Y
A. Well, I stated before I never noticed my watch and Mr.
Smith was putting his :inen back to work from dinner.
Q. What time was would that indicate f
A. 12:30.
Mr. Gravatt: I respectfully submit that this gentleman
has covered every bit of· that testimony.
Mr. Parrish: I am leading up to the question I want to
ask him.
page 1805 ~ The Court: We don't want him to repeat
what he bas already said.
Mr. Parrish: 1\fore than a hundred witnesses have testified in the case and it is very difficult, both for the jury
and counsel, to place the witnesses as they come on and I
.,vant to ask him the question now I am leading up to.
Bv 1\fr. Parrish:
· ··Q. What time would that indicate it was when you arrived
at the 13 mile post?
· A. Around 12 :30.
Q. Did you have an opportunity, Mr. Poarch, as you
walked lip the railroad from between 11, 12 and 13 mile posts
towards the track in a westerly direction up towards the 14
.nn.d 15 mile posts?
A. Looking right in· that direction.
Q. During how long a period were you looking at it Y How
long did it take you to walk up the track?
A. I expect it took me twenty-five or thirty minutes t9
.walk up there.
· Q. You were facing directly towards the west the whole
time?
·
A. Directly towards the west.
Q. Did you. observe any fire in the neighborhood of the
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Norfolk & Western right of way as you walked up· the track f
A. No, sir.
·
page 1806 ~ Q. Did you observe any smoke in any heavy
volume crossing the track Y
A. No more smoke than we noticed since the back firing,
·
the burning, the last back firing 've did.
Q. It has been testified, Mr. Poarch, by a great ntimber
of Norfolk & Western crews that from 11:30 or 11 :40, possibly, until 2 :30, a period of three hours that day, there was
an enormous fire throwing flames way up in the air on the
edge of the right of way between the 14 and 15 mile posts
on the north side of the right of way. Did you see any" signs
of that fire as you walked up the track?
A. No, sir, I did not.
Q. Did you see any smoke from such a fire Y
A. No, sir.
Q. Could you have seen it if it had been there Y
A. Yes, sir, if it had been a big fire I would have been
bound to have seen it.
·
· Q. Could you have failed to have seen· it·Y ·
A. I didn't see it.
· ·
. Q. Did you see anything as you walked up the track that
day to attract your attention?
A. No more than usual.
Q. When you got up to the scene of the fire shortly after
99 had passed when the fire 'vas burning on the south side,
as you have testified, did you see any signs of any fire having
burned on the north side such as I have depage 1807 ~ scribed to you, such as the train crews and Mr.
·
Bradford have testified about?
A. No, I did not.
·Q. W onld yon have seen such signs if they had been there T
A. Yes, sir, there was nothing to have kept me from it.
Q. Did you hear Ben Tann make any remark when your
c.rowd came up to where the fire was burning on the south
·side of the track to the effect that the fire had crossed the
·
track ahead of the freight train and cut him offf
A. No, sir, I did not.
Q. Were you in hearing distance of Ben Tann Y
A. Yes, sir, I was.
Q. It has been testified, Mr. Poarch, that the reason the
· Norfolk & Western allowed their right of way to be so foul
wa.s that it was dangerous to clean it up in the summer and
fail of 1.930. What is your idea as to that statement from
your experience in fighting fires, and so forth f
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A. It has never been so when we thought it was necessary
that we couldn't take precautions · and rake a :fire line and
back :lire what we thought· we could handle, just .as small
amount at a time, to hold it under control.
Q. Will you state whether or not at the time in question,
August, September and October, 1930, it was reasonably practicable for the Norfolk & Western to have kept their right
of way clean if they had wished to do so 7
·
A. It seemed to me that it would. That is what Fthink
about it.
page 1808 r Q. Could you have done so with an adequate
force of men Y
•
A. I think so, sir.
Q. Without danger to the surrounding ptoperty owners 7
A. I think by taking a small portion at a time, as I said
before.
Q. It has been testified by· the Norfolk & Western witnesses,· Mr. Poarch, that around between twelve and two
o'clock smoke was so thick crossing the track from the north
to the south that the train crews couldn't .hardly see across
the right of' way. Did you see··any such condition as that
existing?
. A. No, sir.
Q. Did any such condition exist Y
A. N e·ver did· on but· one occasion.
Q. When was that?
A. That was when we were back :firing and had right much
smoke then.
·
· ·
·
Q. How long before the big fire was that Y
A. That·was in September, around the 7th, I think, that we
hack fired or something like that-early in September.
Q. A condition such as the train crews describe did exist
back in September?
A. When we back :fired.
Q. It is possible that is what they could be talking about!
A. It could be possible, yes, sir.
.·
·
·
Q. I believe one of them testified he had to tie a handker.
chief over his nose to get by down the track that
page 1809 ~ day. Did you see anything like?
·
_
.
A.. No, sir, I did not.
CROSS EXAMINATION.
By Mr. Gravatt:
· Q. Mr. Poarch, you came west on the motor car with Mr.
SmithY
.
.
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A. What place are you speaking fromY
Q. From the point of the fire Y

A. From the 13 mile post I did.
Q. And you were down there at that 13 mile post or very

close to it from the time his men went back to work after
dinner which was a.bout 12 :30, until you came up to the point
of the' fire, following train 99, the westbound freight'
A. Yes, sir.
· Q. So that you were several miles from 15, weren't you?
A. About a mile and a half.
Q. Were you east or west of 13 Y
A. I was m 13.
Q. You were right at 131
A. Yes, sir, the mile post is right there.
Q. And the fire is alleged to have started about two thous~
and feet east of 15, so that you were further than a mile
from it7
A. I say about a mile and a half or somet11ing like th!lt.
Q: It would have been more than a mile and a half,
wouldn't itY
page 1810} A. Between 14 and 15.
Q. If you could see up there and see all about
this smoke and all of these things, when this boy who was
in your employ exclaimed to you that there was a fire on the
south side, why did you run up that semaphore pole to get
a good look?
A.· My business is down there to look at the fire and I
wanted to see where the fire was.
Q.. Wasn't it a fact that it was necessary for you to get
up on that· pole in order· to see up there?
·
. .
A. No, sir, I could see it down there when l1e called my attention to it. I could see black smoke, an awful smoke. Q. You ran up that pole to exer_cise yourself?
A. I climbed up there to be sure to get a better~ view_ of
jt. That was· my idea in climbing the pole, to get a better
view of the fire.
·
Q. During the time you were on the fire patrol, on whose
pay were you f
A. I was on Camp Manufacturing Company's pay roll but
we sent the pay roll in to the state and our money wa.s refunded.
Q. I understand. You are still in the employ of the Camp
Manufacturing Company?
A. Yes, sir.
'
Q. And have been for some time?
A. Yes, sir.
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Mr. Gravatt: If your Honor please, that portion of this
witness' testimony which related to burned con•
page 1811 ~ ditions or unburned_. conditions between mile
post 13, 14 and 15, all of his testimony along that
line up to the time when Mr. Parrish began to ask him about
burning the Norfolk & Western right of way, whether he
could have done that with safety, I move to be stricken out
for the reason that it is not pr_oper rebuttal, for the partic~lar reason that the witness testified on every point in his
testimony in chief.
The Court: The motion is over-ruled.
Mr. Gravatt: I except.
, I. P. BRINKLEY,
recalled in rebuttal, on behalf of the plaintiff, testified as
follows:
·
Examined by Mr. Parrish:
Q. Mr. Brinkley;will you state whether or not on the occasion of the.walk that you. took down the Norfolk & Western.
· railroad from Suffolk to Yadkin on November 10, 1930, the
~outhern right of way of the Norfolk & Western had been
burned opposite the Camp timber, west of the 15 mile post?
A. Yes, sir.
·
Q. It had been burned?
A. Yes, sir.
Q. And had any additional strip been cut out
page 1812 ~ beyond the right of way?
A. Yes, sir.
Q. How wide was it?
A. I should judge from eight to nine feet, seven or eight
feet or something like that.
Q. Outside of the right of way?
A. Yes, sir.
Q. You don't kno'v who did that work, do you, Mr. Brinkley?
.
·
A. No, sir.
CROSS EXAMINATION.
By Mr. Gravatt:
Q. How mariy times were you in there, Mr. Brinkley, with
.
Mr. Di.Idley? ·
A. Only {)nee.
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Q. Reading from your testimony, I find that Mr. Parrish
asked you:
'' Q. Did you have occasion to be along the right of WJl...Y
of :the Norfolk & Western Railway Company in October last"
year between Suffolk and Yadkin?
· ·A. Yes~''
·Will you please stand aside.
By Mr. Parrish:
·
Q. What date did you walk down 'there?
A. November·10th.
Q. Are you certain of tha.tf
· ·
·
. .A. Yes, sir.
Q. Did you make a memorandum of it Y
.A. Yes, sir.

.!
1

p_age 1813 ~· LESTER McCALL (colored),
.
recalled by the plaintiff, in .rebuttal, testified as
follows:
·
Examined. by Mr. Parrish:
Q. Do you remember where you and Ben Taim were on
the day the Big Richmond Cedar Works Fire started, when
·the patrol behind eastbound C'annonball went by? The testimony shows it went by about 11 :20 or 11 :25 f
A. When the Cannonball went byY
. Q. The fire patrol behind the Cannonball t
A. Going towards Suffolk 1
Q. No, towards Norfolk Y
.A. Yes, sir.
Q. Where were you Y
A. We were at the water hole.
. Q. At the water hole f
A. Yes, sir.
Q. Who did you see on that patrol car, do you ·remember?
A. No, sir. .Mr. Smith, I believe, and Mr. Oliver-it was
the fire patrol, I believe.
·
Q. D~ yon remember whether or not there was a boy on
theref
A. No, ,sir, I didn't pay much attention ·to it.
Q. Did you see any hunter on or near the track or right of
way around the middle of the day, down near 15 mile-post,
or between 14 and 15 t
1

N. & ·w. Ry. ·co. v. Richmond Cedar Works.

1131

A. No, sir.
.
Q. Would you have seen him if he had been there Y
A. No, sir, I didn't see anybody.
·
page 1814:} Q. I say, could· you have seen him if a hunter
had been there-could you have seen him f ·
. A. Yes, sir, if he had been ·there it seems I ought to have
·
seen him. It wasn't so far from there.
Q. It has been testified in this case that, beginning about .
half past eleven o'clock that day~ and continuing ·until half
past two, smoke was boiling across the track so thick you
had to hold a -handkerchief over your nose; do you remember
any such smoke as that f · ·
A. No, sir, and I was right there.·
Q. What?
A. No, sir.
Q. It has also been testified that you- were in the bushes
that that smoke was coming out of; do you remember being
in the bushes w:ith any such smoke as that coming out f
. A. No, sir. ·I .was on the railroad.
.
Q. What kind of smoke did you see that day coming froin
the north to the south, if anyY
·
A. A light smoke like always there.
Q. Did you see any light-wood flying through the air?
.A. No, .sir.' ·
·
Q. Have you ever see any light-wood flying through the
air?
·
A. Do you mean little stuff flying in the airY
Q. Light-wood?
.A. Light-woodY
Q. That is· what the man called it. You have
page 1815 Vnever seen light-wood flying through the airY
A. No, sir. I don't know what that is.
Q. Did you see any fire flying across the track that day Y
A. No, "Sir.
.
·
. · . .
Q. Did you see any fire close enough to the track on the
north side f
·
A. No, sir. We went and threw some water on· it thaJ;
morning.
,. · · · ·
Q. Were you in such position to see fire if.. it had been
thereT
A. Yes, sir.
.
. Q. -It has been testified that there was ·a great big roaring
fjre on the edge of th~ right of way to the· nort~, lOQ _ya_rds
or more square, throWing flames way up in the atr?
A. No, sir, there wasn't anything like that to burn.
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·Q. There was not anything like that to burn f
A. No, sir; it had been bur~ed off.
.
Q. Whe~ was it burned offT · '
•
A~ The day before I went there. When I went there tt
'vas already burned off.
Q. And do you know a~y way t~at the fire in the Gum
S'wamp could have gotten to the ra~lroad T
A. There was fire in the Gum Swamp.
· Q. How far from the railroad was it?
· A. Near about a mile, I reckon, or a little better than that.
·.· Q. Do -you know any way that could_ have gotten.over to
the Norfolk & Western-7 · · ·
'. ·
page 1816 ~ A. No, sir; it never. did get over, I don't think.
Q. It never did get ove-r f
A. No, sir.
_
. .
Q. When Mr. Poarch and· Mr. ~. C. Smith_ and all thes.e
~ection men came by, and w:hen Mr. Poarch's nien came by,
when you and Tann were working on the fire, did you heat
Ben Tann made any remark about the fire jumping across
ahead of the freight train T
A. No, sir, not that I know of.
Q. Were you with him T
A. I was with him. Me and him were right together.
Q. Would you have heard him if he had said itT
Mr. Gravatt: ;please don ~t keep leading him.

By Mr. Parrish:
Q. Well, could you have heard him? . _
·
·A. Yes·, ~ir,. because we ·were . right togethe~.

·cRoss·

EX~MINATION. ·.

By Mr. Gravatt:
· .
.
· . Q.- Lester; did you· see any hunters all day there, at any
time that day, along in that_ se~tion on the right. of way beJw.~:en.'15, 16, 17, 18 ·or· 19? Did yon see any hunters at
any time during the day there 1 .
.
__ A~ ~o; sir. ·
·
·
Q. None of the·m were there?
page 1817 ~ A. No, sir.
. _ .
Q. And you were atthe water hole all day, I
reckonY
· A. Not all day.
Q. How many hours were you at the water holeY
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A. I don't know, but long enough to get some water and
get away and go on.
Q. Where were you going to~
A. Walking backward and forward. I was patrolling the
tracks. ·
·
·
Q. You were patrolling the tarcks 7
A. Yes, sir, a little way up the road.
Q. Between what mile-posts 7
A. 15 and 14.
Q. 15 and 147
A. Yes, sir, betwixt and between.
Q. And you didn't see any hunters there all day long f
A. No, sir.
RE-DIRECT EXAMINATION.

· .,..

By Mr. Parrish:
·
Q. What time did you get down there that morning?
A. I went down on the seven o'clock motor car, I believe.
Q. Yon couldn't tell whether there were hunters west of
the 16-mile post, or not 7
·
A. No, sir.
Mr. Gravatt: We object to that. He is your witness.
The Court: Objection sustained.

V

page 1818}

BEN TANN (colored),
a witness on behalf of the plaintiff, in rebuttal,
having been duly s'vorn, testified as follows:
Examined by Mr. Parrish :
Q. Ben, do you remember where you were, or where you
and McCall were, the day that the Big Fire broke out, when
the Cannonball going from Suffolk to Norfolk and the patrol
behind it passed?
A. Yes, sir.
Q. Where were you?
A. Up there where we put the car off.
Q. Do you remember who you saw on the patrol?
A. Yes, sir.
Q. Who did you see?
·A.- Seen 1\fr.. Poarch and Mr. Oliver and them other two
fello,vs. I don't know their names.
Q. Mr. Oliver and Mr. Poarch 7
· A. Yes, sir.

/
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Q. Do you remember anybody else on there.Y
A. I don't remember their names.
Q. You remember the patrol passing by there T
A. Yes, sir.
.
Q. The testimony shows it was then about 11 :25 in the
morning, did you see any hunter on the track anywhere
around there about that time, or within the next half hour¥
A. No, sir, I haven't see any at all.
·
Q. Did any hunter come there east of the 15
page 1819 r mile-post that day?
A. I didn't see them.
Q. Would you have been able to see any hunters if they
had been there on the right of way?
A. Yes, sir.
Q. Will you state whether or not you and Lester McCall
went west of the 15 mile-post or east of the 14 mile-post
from the time Mr. Poarch left you there until he came by
that afternoon T
A. Bac.kward and forward in there.
Q. I say, did you go west of the 15 mile-post any distance Y
A. Not no long distance.
Q. Did yon go as far east as ..the 15 mile-post!
A. Didn't go quite to the post.
Q. It has been testified that from 11 :30-_o·'clock in the morning until at least 2:30 in the afternoon that there was a great
big fire on the right of way to the north, and smoke was boiling across the track so ·thick you couldn't see through it;
did you see any such fire there that dayY
A. No, sir.
Q. Were you in position where you could have seen it Y
A. Yes, sir.
Q. It has also been testified that you and Lester were in
the oushes where the fire an,d smoke were coming from; do
you remember being in any such place that day T
A. No, sir, I don't remember being in f:l,ny such place.
Q. What smoke, if any, did you see coming from the north
and going over the tracks that dayY
page 1820 ~ A. No more than where-just smoke blowing
across.
Q. Was it a thick smoke or a hazy smokeY
A. Thin smoke.
Q. Did you see any fire anywhere near the tracks on the
·
north side?
A. No, sir.
Q. Ben, did yon make any statement to Claude Mayfield,
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or anybody else in Mr. B. C. Smith's party, that a fire had
crossed the track ahead· of a freight train f
A. No, sir.
CROSS EXAMINATION.
.By Mr. Gravatt:
·
·
·
·
Q. And you are certain that when this Cannonball went by
and the patrol followed that you were up there at the point
where they set the car off-at the place where the car is
set off? Is that where you were 7
A. Yes, sir.
Q. That is what you told. Mr. Parrish 7
A. Yes, sir.
Q. Here is the map that the Richmond Cedar Works has
introduced. Here is the place marked "section car set-off".
That is where you all weref ·
A. Yes, sir.
Q. You are certain of that?
A. Yes, sir, that is where the car set off.
page 1821 ~ Q. Now, Lester McCall said you were at the
water hole, and the ·water hole is at 14 telegraph
post, and the place 'vhere the car is set off is midway between 5 and 6; so you all don't· agree as to where you were
at that important point of your testimony, do you f
A. (No answer.)
Q. You were about .ten telegraph poles further down the
track frorn the water hole than where Lester McCall says
.
you were. Now, how do you explain that Y ·
A. I don't know.
.
Q. You explain that just like you do that little light smoke
yQu saw, don't you f
A. No, sir.
Q. Now, between what mile-posts were you all patrolling
that morning?
A. 13 and 14. I disremember what it was.
Q. 17 and 18?.
.
A. No, sir, it was not that far.
Q. 12 and 13?
·A. No, sir, it was not that. 13 and 14.
Q. Between 13 and 14?
A. Along in there, but I don't remember. I don't remember the mile-posts.
,
Q. Your memory is a little hazy about that day anyhow,
ain't.itY
.
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. 1•t a1n
. 't.
· A. No, s1r,
Q. What makes you think you were between
,
page 1822 ~ 13 and 14Y
A. I wasn't having the number of posts in
my mind. I was not thinking about it.
Q. Whereabouts did you start the patrol f
A. Below the county line-of the two counties.
· Q. How far did you go towards Norfolk before you
stopped patrolling and turned back f
A. The signal post.
Q. Did you all walk half a mile that whole day before the
:fire Y
A. Right in that place all day.
Q. Right in that place all day f
A. Backward and forward.
.
Q. If all that had been backfired, as you testified, and all
of it had been burned clean and there was not any fire, and
there was not any smoke, what in the world did you two men
stay all day in tha.t one_ little spot, walking back and forth,
if there was ·not a.ny fire Y
Mr. Parrish: You asked the same question on direct, and
we object.
Mr. Gravatt: You asked it on rebuttal, and I think I can
ask it on rebuttal.
A. We were left there to watch that place.
By Mr. Gravatt:
A. We were left there to watch that place.
A. Yes, sir, and the swamp.
~.

By Mr. Parrish:
Q. You say you were patrolling between the
signal post and the Norfolk and N ansempnd County Line?
A. Yes, sir.
Q. Do you know what mile post is there Y
A. No, sir.
Q. The map shows it is 15; do you know whether that is
right, or not Y
A. That map is right.

page 1823

By Mr. Gravatt:
Q. Ben, do you remember g-iving an affidavit, at Suffolk, on
May 13, which was taken by this gentleman here, Mr. Phlegar,
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'vhen you were asked questions and answered them and swore
to them, don't you?
A. I remember seeing him there.
. Q. Well, now, we.ren 't you asked this question: Ben, I
want you to state, in your own way and words, what you
know and don't know about a fire on October 4th, 1930, which
burned over the land owned by Richmond Cedar Works at -or
near mile-post 15 on the Norfolk & Western?''
1\{r. Parrish: ·why wasn't that affidavit produced on the
original examination?
Mr. Gravatt: Because I didn't care to use it then.
Mr. Parrish: What excuse is there for using it now? .
Mr. Gravatt: I want to use it in the examination of this
witness, and it is my property.
page 1824 ~ By 1\{r. Gravatt:
·
· · Q. "A. Well, we worked patrolling track."
1\{r. Parrish: If your Honor please, we demand, if Mr.
Gravatt is going to read Tann 's affidavit, that we be furnished
a copy of it~ and that the witness be furnished copy of it. An
ex parte affidavit made not in the presence of the other
parties cannot be read.
Mr~ Gravatt: I am simply asking questions.
1\{r. Parrish: It is equivalent to reading the affidavit.
The Court : I think so.

By Mr. Gravatt:
Q. Didn't you state, in Suffiolk, in the presence of Mr.
Phlegar, on l\{ay 13, 1931, the following: "Between what
mile-posts were you patrolling?" and didn't you answer "15
and 16, I believe Y" ·
A. I disremember. I don't kno'v exactly the number. _.
Q. Didn't you further state, when being asked in the presence of Mr. Phlegar as to whether you were patrolling between mile-posts 15 and 16, ''Yes, sir, that is right. I was
patrolling between 15 and 16"?
~
•' A. 1 didn't know the name and numbers of the posts.
Q. Didn't you state, in the presence of Mr. Phegar, on that
qate, that you did notice fire burning on the north side of the
right-of-way a.t or near mile-post 151
·
A. No, sir.
page 1825

~

Mr. Gravatt: All right, stand aside.
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EXAMINATION.

-l~y

Mr. Parrish:
. ·
.·
Q. Who was there when. they. got that affidavit o·ut of· youf
A. Nobody but me and McCall.
Q: Lester ~1:cCall, and who else was there Y What N orfollt
& Western men were there Y
A. There were two.
Q. That gentleman right there, Mr. UzzellY
~. 1res, sir.
·
Q. Did he ask you the questions, or how did they get you iu
there? How did they get you away from your work?
A. I was already beating about.
(~. WhatY
A. I was already walking about.
Q. How did they :find you T
A. He knowed me. I was in Suffolk.
Q. How many times had Mr. Uzzell been out there to see
vou before that 7
·· .A. I never Seen him but once.
Q. And he asked you to come over to Suffolk!
A. No, sir.
· Q. He just met you there Y
A. 1[es, sir.
Q. And who else was there besides Mr. Uzzell and Mr.
Phlegat, who took down the statement 7
page 1826 ~ A. One other man, I don't know ·who he was.
Q. There was not · anybody there from the
Cedar Works or the Camp Manufacturing Company, was
there!
A. No, sir. If there was I didn't lmow them.

RE-CROSS EXAMINATION. . .
By Mr. Gravatt:
. Q. At that same time didn't yon state that the fires on
the north side were burning within one hundred feet of the
trackY
A. Around three-quarters of a mile towards the Seaboara.
Q. Didn't you state, however,_ in the presence of Mr.
Phlegar· that fires were burning within one hundred feet of
the track on the north side that day f
·
A. Nothing but old smoldering logs.
Q. But you did say that T
A. Old smoldering logs out there smoking.
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Q. Within one hundred feet of the track? Did you say
thatY
A. That is the only smoke· I saw. ·I don't remember saying it.
Q. Do you deny it Y
. A. I don't know whether ·a mile or three:-qua.rters ·of a
mile.
Q. You deny say·ing-

Mr. Parrish:· (Interposing) What-is the exact statem;ent.
The witness is entitled to know the e:xact statepage 1827} Mr. Gravatt: You objected to all that, and
now I am asking ·him your way.
.
Mr. Parrish: We want the exact words that he is accused
of using.
Mr. Gravatt: All r~ght, i~ it will gratify you.

By Mr. Gravatt:

Q. Did you answer the following question: ''Did you
notice :fires burning on the north side of the track near the
railroad Y'' ''Yes, sir, we noticed it.'' ''How close were
these .fires burning to the track?'' ''About one hundred feet
as nigh as I can get at it.'' Did you answer those questions
that wayf
·
·
A. Smoldering log was ·an.
·
Q. I just asked you if you answered those questions that
way? Did Mr. Phlegar correctly get your answers?
A. Not no big fire.

By Mr. Parrish:
Q. Ben, were you referring to that little ·stump smoking
when you say it was one. hundred feet of the· right-of-wayf
Mr. Hughes: Objected to as leading.
The Court: This is your own witness, and I think the objection is well taken.
By Mr. Parrish:
Q. What did you refer to, if you recall making any such
statement, as burning in one hundred feet of the right-ofway?
page 1828 ~ A. Smoking logs.
Q. The sam:e thing you testified to last week
when you were here?
.
.
A. Yes, sir.
'
•
..
'
l
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Q. Now, Ben, didn't yon. make a statement on the 9th of
October, five days after the fire, to Mr. John C. Parker, a.n
attorney of Franklin, Virginia, that you saw no fire north of
the track at tha.t point and time 1
Mr. Gravatt: If your Honor please, I object to that testimony.
The Court: On what theory do you introduce that? Is
it to show that he made a different statement?
Mr. Parrish: We want ·to show that he made a consistent
statement before Mr. Uzzell got hold of him.
.
· }fr. Gravatt: That is a statement made to the attorney for
the Camp Manufacturing Company, when he is us~ng this witness in rebuttal.
The Court: You can show that he made different statements on different occasions, but I don't think that you can
show that he made ·the same statement on former occasions.
Mr. Parrish: We will save an exception: to that.
~

IRVIN CHALK (Colored),
a witness on behalf of the plaintiff, being recalled, testified in rebuttal as follows:

page 1829

Examined by J\lfr. Parrish:
Q. I believe you testified some days ago you were working
for the fire 'varden, Mr. Atkinson, the day the big fire broke
out, and you and Keys were up around the 16 mile-post Y
A. Yes, sir~
Q. Where did you spend most of that morning and early
afternoon¥
· A. Around about the tool ·bouse.
Q. Where is the tool house Y
A. That is up near the 16 mile-post.
Q. Did you see any hunters Y
A. Yes, ·sir.
Q. Where were those hunters?
A. They passed us. They were down there · when they
passed us, going into the woods.
- Q. Which 'vay 'vere they going?
A. ·They were going south 'vhen they first passed us.
Q. Did they all pass you, or did some stop?
.
A. I believe all passed us going in.
Q. That was early in the morning?
·A. Yes, sir.
Q. Did you see any hunter around 11 :00. or .1 :30 in the
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morning go east down toward Yadkin, down about the 14 or
15 mile-post 1
A. No, sir, I did not.
page 1830 r Q. What was the first time you saw any of the
hunters go towards Yadkin or the 15 mile-post 1
A. I don't know what time, but it was a.fter dinner time.
Q. Who went first Y
.
A. One man and a boy come back first.
Q. A man and his boy Y
A. Yes. sir.
Q. Were they together 7
A. The man and the boy, they come back and they stopped
where we were.
Q. Who stopped Y
A. The man and the boy.
Q. Where had they come from-from the Suffolk wa.y. or
the Yadkin wayY
·
A. From towards Suffolk.
Q. That was after dinner!
A. Yes, sir.
Q. Where were the rest of the hunters?
A. I don't know when the man and boy come where ·the
others were.
Q. Did ·you see the other hunters later on?
A. I saw them after a little while. They had been the.re
a little then, and I believe that they had just left us; the
man and the boy, when the others men come along.
Q. Did you give the man a drink of water?
page 1831 r A. Yes, sir, Jesse Keye did.
Q. He was with you, wasn't he?
A. Yes, sir.
Q. Where did that man and boy stay all morning, if you
know? ·Do you know where they were!
A. No, sir, I don't know where they was but they was
toward S"uffolk, from the tool house up toward Suffolk be~
eause they came back from that place.
Q. Came back from west of the tool house?
A. Yes, sir.
Q. After dinner Y
A. Yes, sir.
Q. When they left, you say they left together, the boy
and the manY
A. Yes, sir.
Q. Did you see any smoke that morning or around the mid0

0
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dle of the -day, crossing over from the north to the south side
·
·
of the railioad f
A. Seen tle smoke on that side.
Q. Did you see any big smoke crossing over from the north
to· the south Y
. A. Yes, sir.
Q. How much smoke did you see, I mean before the Cedar
Vvorks fire broke out Y
A. It was a good big smoke coming up from over in the·
gum swamp over there.
page 1832 ~ Q. How far from the railroad was thatY
A. About half a mile, I guess, or a little over
where that big smoke was.
Q. Did you see any smoke coming up from anywhere else
except from the gum seampf
· A. No, sir.
Q. It has been testified in this case that a big fire broke
out right on the edge of the railroad on the north side about
12 :00 o'clock in the middle of the day, a great big fire, and
jumping up in the air and all across the track. Did you see
anv such fire as that Y
A. I didn't see it, no, sir.
Q. Were you in position to have seen it if it had been theref
A. Yes, sir.
Q. There is no bend in the track between 16 and 14 and
15, is ther~ Y
·
·
A. iNo, sir.
CROSS EXAMINATION.
By. Mr. Gravatt:
Q. What time did you eat dinner that dayf
A. About 12:00 o'clock. We didn't have no special time
to eat dinner. We eat when we get hungry.
Q. You don't know what time you "eat'' that dayf
A. No, sir, I don't know exactly what time I eat.
Q. Did you see that patrol car come in behind the Cannon
Ball going into Norfolk, the patrol that brought
page 1833 ~ those white men in there? .
.
A. No, sir, not as I know of.
Q. Yon didn't see tha.tf
A. If I did I don't remember it.
· Q. Did you see the Cannon Ball train come by going to
_Norfolk, the passenger train f
·
A. I don't .know, sir, whether I did or no. I never paid
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passed there all right, but I don't know. I don:J; remember
seeing it.
Q. You haven't got any idea as to what time you ate dinner that day, whether it was ten or eleven or t~elve Y
A. It wasn't ten. I know it was after twelve o'clock when
I eat.
Q. Mter twelve?
A. Yes, sir.
Q. You know thatt
A. Yes, sir.
_; .
Q. How long after you eat wa.s· it before you saw the fire
on the south side?
A. I don't know, sir, .. exactly how long it was but we had
left the tool house and started back down the railroad toward Suffolk. I don't know what time it was. We didn't
have no watch.
Q. What time do you think it was when you saw that smoke
on the south 7
page 1834 } A. I don't know, sir.· I haven't got the least
idea wha.t time it was.
Q. Do you remember Mr·. Parrish asking you when yon testifi.ed here the other day this question:
'' Q. What were you doing the day the big .fire started between the 14 .and 15 mile-posts on the 4th of October?
A. Upon the Norfolk & Western, up near the tool house,.
Q. What mile-post was itt
A. About 15 or 16, close to the tool house.''

Was that right?
A. I guess so, yes, sir.
Q. So you don't know whether you were close to 15 or close
to 167
A. We were closer to 16.
Q. When the gentlemen got a little water 7
A. Yes, sir, we were closer to 16. We were close at the
tool-house and it seems to me a little bit toward Norfolk
from the tool-house, I think.
·
Q. It is a fact that he did get some watert
A. Yes, sir.
·
page 1835}

JESSE KEE (Colored),
having been duly sworn, testified on behalf of
the plaintiff in rebuttal as follows:
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Examined by Mr. Parrish:
Q. Were you working with Irvin Chalk for the fire. warden~
Mr. Atkinson, on the 4th of October, the day the b1g Cedar
Works· fire started Y
A. Yes, sir.
Q. n·o you remember about where you and Irvin Clwr:
were posted that dayY
A. That day?
Q. Yes, that 8atnrday, the 4th of October, what part of tho
railroad yon were on Y
·.
A. We was down there close to the tool house.
Q. Juniper, they call itT
A. Yes, sir.
_
Q. Do yon know which mile-post that isf
A: At the tool house?
Q. Yes.
A. 16.
Q. Were yon and Irvin Chalk together all that day?
A. Yes, sir.
Q. Did yon see any hunters?
A. Yes, sir.
.
Q. Which way were the hunters from you, toward Suffolk
or toward Norfolk Y
page 1836 ~ A. We met them that morning about nine or
nine-thirty.
Q. Which way were they coming Y
A. Coming from toward Norfolk.
Q. Where did they goY
A. I don't know. They went on toward Suffolk. When
we met them they were going down toward Suffolk and we
.
were going down to our work.
Q. Who was going toward Suffolk Y
A. The hunters.
·
Q. And you were going to work Y Do you remember where
yon pas·sed them Y
A. No, sir.
·
·Q. When yon and Chalk were there at the tool house that
day were the hunters over toward Suffolk from you or toward
Norfolk, if yon remember¥
A. They was down toward Suffolk until about one o'clock.
Q. Until about one o'clock?
A. Yes, sir.
.
Q. Did any of them pass you going toward Norfolk or toward Yadkin after that?
A. They come along where we was about one o'clock.
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Q. How many of them Y
·
.A. I disremember now how many it was.
Q. Was it more than one, several of them?
··A. It was more than one.
Q. Were they together or strung out, do you remember 1 :
.
.A. Three come along there together. How
page 1837 ~ many there was I don't remember. .A man ·and
a boy come along a little ways ahead of the other
ones behind with the dog.
Q. The man and the boy and the other ones behind Y
A. Yes, sir..
Q. Do you remember how far· ·they were apart Y
A. No, sir.
Q. Where did they go a.fter you saw them then Y
.A. Tliey goes on· up the railroad toward Norfolk, down
toward Yadkin.
Q. Both the man and the boy and the others behind them?
.A. Yes, sir.
·
· Q. Had that ma.n and his boy passed you any time before
that day, before the time you are talking about, going east,
I mean?
A. No, sir, I haven't seen them.
Q. Jesse, had you seen smok~ that day before the big
Cedar Works fire broke· out Y
A. Yes, sir, we see the smoke over there north of the railroad, over there about half a mile over in there.
Q. Did you see it anywhere else Y
~· No, sir, a little piece of stump or something burning
about two thousand or one hundred and fifty feet.from the
'
railroad.
Q. About two thousand feet from the railroad?
.A. Or one hundred and fifty feet.
page 1838 ~ Q. Which did you say-two thousand?
A. .About two thousand or one hundred ~nd
fifty feet.
Q. From the railroad 7
.A. Yes, sir.
Q. Whereabouts, what mile-post was that, do you remember?
·
A . .Along there about where we were working at ..
Q. At the·16 mile-post?
A-. Yes, sir.
· Q: It has ·been testified, Kee," that there was a great big
fire on the north side of the track down between the 14 and
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15 mile-posts, right up against the right-of-way tha.t day.
Did you see anything of it about the middle of the day Y
A. No, sir.
Q. Were you in a position that you could have seen it if
it had been there T
A. Yes, sir.
Q. Do you remember giving a hunter a. drink of water?
A. Yes, sir.
Q. Do you remember what time it was you gave it to himT
A. Along about one o'clock when he come along going back
toward Yadkin.
Q. When they all came along¥
A.- Yes, sir.
Mr. Parrish: Do you want to ask him any questions Y
Mr. Gravatt: No, sir, I want him to depart in peace.
page 1839

~

ROBERT WHITE (colored),
recalled on behalf of the plaintiff in rebuttal,
testified as follows:

Examined by Mr. Parrish:
Q. You testified several days ago you were the man that
.~iscovered the fire south of the track, the Big Cedar Works
Fire on the 4th of October. Before you discovered that fir~'
coming up there on the south side of the track, had you seen
any smoke crossing the track to the west in any quantity?
A. No, sir.
Q. You were down at the 13 mile-post, weren't you?
A. Yes, sir.
Q. Did you see any smoke at all that day to amount to
anything before the Cedar Works Fire started?
A. There ViTas a smoke wa.y over on the railroad.
Q. On which railroad?
A. The Seaboard.
0. How far was that away from the Norfolk & Western?
A. About a mile or a mile and a half, I guess.
Q. Was there any smoke in between there, any smoke
comin~ up in there between the Norfolk & Western andA. No, sir.
Q. Some of the witnesses have said there was a big fire
right on the edge of the right of way of the Norfolk & Western between the 14 and 15 mile-posts that burned from about
1~ :30 ~o. about 2:30 that day, for about three hours, a great
big boiling fire ·on the north of the right of way that was
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going all across the track. Did· you see any
page 1840 } signs of any such fire as that?
A. No, sir.
Q. You were down at 13 mile-post, weren't you?
..
A. Yes..
Q. Could you have seen it if it had been there~
A. Yes, sir.
(No cross examination.)
E. P. WIDMER,
.
recalled on behalf of the plaintiff in rebuttal, te-stified as·
follo,vs:
·· ..

Examined by Mr. Parrish:
Q. Mr. Widmer, I believe you testified on direct examination that you got to the scene of the Big Cedar Works Fire
about seven o'clock, was it, on S'aturday night 7
A. Yes, sir.
Q. It has been testified by some of the railroad engineers
and others that between 11 :30 A. 1\f. and 2:30 P. M. on Saturday, October 4th, there 'vas a great big fire or a big fire had
been burning directly to the north of the right of way at the
point where the Cedar Works Fire started, burning in the
rigl1t of way, to edge of the right of way, and that it was a
fire of sufficient force, as the witnesses said, burning with a
high wind and burning up everything. When you got to the
scene did you see any evidences of such a fire as I have
described having burned over the Norfolk &
page 1841 } Western right of way?
A. No, sir, that had all been burned off 30
dayf$ before that on the north side of the right of way. It
'vas burned back clear to the Seaboard, that whole territory.
Mr. Gravatt: We object to that as rebuttal. All of that
he is telling no'v he has testified to before.,
, The Court: · Don't repeat what you have testified to.
By Mr. Parrish :
Q. Under the C{)nditions that existed, Mr. Widm~ was
it possible for such a fire as I have described to you as havjng been said by the Norfolk & Western witnesses to have
burned there 7
·(

Mr. Gravatt : We object. This witness is certainlY not an
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exi>ert and it is not in the realm of expert testimony for this
witness to say whether it was possibl.e or. ~mpossible for that
condition to have obtained. .
_
· The Court: I think he has a perfect right to testify w1:J,at
the conditions were.
By Mr. Parrish:
· ·,
··
Q. What were the conditions existil~g t'4ere, Mr. Widmer,
insofar as relates to a fire of ani intensity burning on the
north of· the track Y
A. To the north of the track· it -had all been burned off,
clear over to· the Seaboard track, 30 days preVious to. the

:

fu~

Mr. Gravatt: That is the very ·question I o~j_ected to and
·
was ruled out.
page 1842 ~ The Court: What is that f
Mr. Gravatt: Something abo~t previous
burning. He is not basing his tes~ir~ony on what he.sa:w but
basing his· testimony on something he knew of a morith or
more before that.
·
· The Court: If he. knows it. The obje~tion I th9ught was
to repeating his testimony. I don't think he ought to repeat
his testimony. I don't know· whether he gave that testimony
before or not but he certainly has a right to tell what he
knows. ·
By Mr. Parrish:
.
· · Q. When you arrived at the scene of the fire, Mr. Widmer, was any smoke going across t~e track. from the north
to the south f ·
·
A. Not to amount to ariythfng..
.
· .
. ·
. Q. Where was any smoke c.oming from such as you did
observe?
.
A. Well, it. was smoldering in stumps ba-ck·away from the
track on the north side. There wes some smoldering smoke
over there. The wind, blowing from the north, was blowing
straight across the track and it probably brought a little
smoke across. It might have been n~ticeab,le.
.
_ (No cross examination.)

page 1843

~

RAY WIDMER,
recalled on behalf of the plaintiff in rebuttal,
testified as follows :
·
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Examined by Mr. Parrish :
Q. Mr. Widmer, you testified some days ago about a trip
that you took on the Norfolk & Western fire patrol on October 6th. Did you have any conversation with Mr. B. C.
Smith, section foreman of the Norfolk & Western, on that day
in connection with that trip you took¥
A. Yes, sir.
· Q. East and west T
A. Yes, sir.
Q. Will you tell us what passed between you and Mr.
SmithY
A. How is that?
Q. Tell what conversation passed between you and Mr.
SmithY
A. Well, Mr. S"mith came u,p. Before he came up we had
been waiting there some time for him.
Q. Where were you 'vaiting?
A. _At Camp's Corner.
Q. The 15 mile-post Y
_
A. Yes. We had been waiting some time and he happened
t.o stop up the road before he got to us. and by waiting so
]ong I asked him what was the tro-uble up there?
Q. What did he say?
A. He told me· he had _a little fire up there and he stopped
to put that out. .
.
Q. Where had. he stopped to put that fire out?
A. Just beyond the tool house, about.
page 1844

~

1\{r. Gravatt: May it please your Honor, I
am reading from his testimony last time: ''And
when 1\{r. Smith came up we asked him what the trouble was
and he said he stopped to put it out, to put a little fire out.''
The repeating ought to he stopped.
1\fr. Parrish: I_ was referring to a 1ater remark. I am
coming to that no,v.

By Mr. Parrish:
·Q. Did. you have any conversation a few minutes later
with Mr. Smith?
A. Yes, sir.
•
Q. Where was it Y
· A. He nicked us up and we rode on down and we met the
other section man off l1is section and on Mr. Smith's section.
Q. You mean 1\{r. Taylor? ·
: A. Yes, sir.
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Q. Was that down at 13 mile-postf
A .. That was along around 13 mile-post.
.. Q. What was said thenY
A. Mr. Smith asked him why he was down there and he
said he saw a little smoke and came down to investigate it
and saw a little fire and put it out and Mr.· Smith made the
statement that he just put out a fire a.t Juniper and that
train was throwing out too much fi1·e and he had better report it, that it had put out two fires already that. morning
·
and it was too much for a train and it ought to
page 1845 ~ be reported and said it wasn't necessary to go
·
any further. He was supposed to go to Yadkiil
and he had already covered that territory and he would take
care of that end and we turned around and came back to
;Jericho Tank.
. Q. I think you have testified about your trip up the rail·
road when yon put out the fire Y

\

Mr. Gravatt: I move to strike out the last part of his testimony because .they· rl:idn 't. ask Mr. Smith about that last
part.
Mr. Parrish: We certainly did and he denied having any
conversation with Mr. Widmer at all. I asked him that preeise question, if he didn't tell- Mr. Widmer that the trains
were put-ting out too niany fires and better report the engine
and he denied having made that statement.
Mr. Gravatt: You did ask him if he made that statement
to Mr. Widmer but Mr. Widmer says he heard him tell another employe that thing and that is not a proper challenge
of Mr. Smith. It does not properly im impeach him.
Mr. Parrish: I asked him if be didn't make the statement
in the presence of Mr. Widmer because I know I asked him
if he didn't make it to the other section foreman, Mr. Taylor.
The Court: Let us see what the record is about that. I
think I may say if Mr. Widmer and this other
page 1846 } man were together and if he made the statement when both of them were together, that
would be sufficient to let him know what he was talking about.
Mr. Parrish: He denied any knowledge of any such state•
lnent.
Mr. Gravatt: Let the record show we except.
.
Mr. Gravatt: If your Honor please, in obage 1847 } jecting to Mr. Ray Widmer's testimony, which
was designed to impeach Mr. B. C. Smith, and
t which I objected, it is almo~t impossible .for humau

'
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memory to r~tain everything that has happened in .this case~\
and my objection was based improperly at the time. I find,
upon reading Mr. Smith's testimony, that he said he didn't
remember the matters testified to by Mr. Widmer. There..
fore, I ask that Mr. Widmer's testimony be excluded as -rebuttal testimony because there is nothing to rebut, and· it
would be improper to permit counsel for the plaintiff to
argue to the jury that he has impeached Mr. Smith on a
point which Mr. Smith stated expressly that he did not remember. Now, I will read from the record, at .page 1219. · .
Mr. Parrish: Mr. Smith denied that he had ever made
any report of any engine.
Mr. Gravatt: That is not what you were trying to impeach
him on. You are trying to impeach him by Mr. Widmer on a
conversation about putting out a fire.
The Court : Was it about putting out a fire, or making a
reportf
Mr. Parrish : He said the engine was putting out too many
fires and ought to be reported.
Mr. Gravatt: I will read from the record:

'' Q. Do you remember the patrol met you Monday after
the big :fire and the report the patrol made that
page 1848 }· followed the Pocahontas Y ·
A. They didn't- make any report.
'
Q. Do you remember a conversation with Mr. Taylor and
1\{r. Widmer at mile post 13?
··
A. I don't remember.
~
Q. Do you remember Mr. Taylor said to you that he saw
smoke down there, and he came down to your section to put \
it out, and t11at was the reason that he was down in. your sec- 1
tionY
·
A. No, sir.
Q. I warn you we will contradict you by the testimony of
these two witnesses Y
·
A. I don't remember -it.

I

By Mr. Parrish:
Q. Yon don't deny it occurred 7
A. I don't remember it.
Q. You don't deny it occurred f
A. Deny whatt
Q. That it occurred that the section man came to 13 mile
post from Yadkin, Mr. ·Taylor, and said that- he had come

.

.
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down that way to put out the :fire, that he had seen smoke,
and that was about the middle of the day on October 6th t :
A. 1 don't remember anything about it.
· ·
· Q. You don't remember anything about it Y
.
A~ Not a thing. So matiy. things happened about that time.
it. is hard to remember what was said or done.''

page 1849 ~

I respectfully submit that when a ·man says
that he doesn't remetnber a thing, it is impos-:
sible to impeach him.
.
·
.
The Court: Did ~1:r. Widmer testify that he did it Y
. Mr. Parrish: Not before today.
The Court: I over-rule the objection.
Mr. Gravatt: We except.

T. J. WRIGHT,
.
a witness on behalf of the plaintiff, recalled in rebuttal, tes·
tified as follows: Examined by Mr. Parrish:
Q. I believe yon told me yon made a slight error in a d~;tte
in your testimony yesterday?
A. Yes, sir, with reference to the date on which I employed
Mr. Williams. I did not have any memorandum in this court
of Mr. Williams' name. I had a memorandum on ~1:ay 25 of
the trip to Yorktown; a memorandum of May 26th of a trip
to Richmond and Yorktown. I remembered on my return
from Richmond on the 26th. I had talked to Mr. Williams. I
was under the impression on yesterday that that was. the day
on which I employed him. Arter thinking the matter over
last night, I recall an incident in connection w·ith my trip
to Yorktown on 1vfay 21st, and I would like to say now that
is .the correct date, J\1:ay 21 rather than 26.
·page 1850 ~ Q. Did you employ ~Ir. Williams Y
A. Yes, sir.
Q. Now, Mr. Wright, will you· state whether or not you
had ever heard of Mrs. Margaret Wilkins or :Mr. L. L. Bradford up to the time of this. telephone call that Mr. Savage received?
·
A. I never had.
Q. Was that occurrence reported to you by Savage & Lawrence's office?
· A. It was.
.
Q. Mr. Wright, considerable testimony was taken by the
defendant in this case as to the market value of merchantable

___.
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timber and also of logs on or about October, 1930; will ym.i
tell us what was the market value of merchantable timber,
from your experience in the lumber business, on or about
October 4, 19307
A. I haven't got it exactly in that form. I have our net
realization on rough lumber for the 11 months of our fiscal
year ending May 31. Our fiscal year really ends J nne 30,
but this is the eleven months.
Q. Do the figures you have give the approximate value Y
A. I don't think there is any material change. If anything,
th~ prices have declined since October.
Q. Will you tell us what those figures are Y
1vir. Gravatt: Vve object to that. It is not responsive
to the question.
The Court: He can testify to the market value in October:
~Ir. Gravatt: He is undertaking to give the
page 1851 ~ jury net ·results from their operations, and that
·
is not the market. It is improper in any way.
The Court: :&Ir. Wright is in the lumber business, and·
if he can testify what the market value in October was, I
think he can do so.
By 1Yir. Parrish:
Q. Yon can use any memorandum you have. What we
'vant you to tell the jury is, as closely as you can the fair
market value of merchantable timber last fall, close to fourth
of last OctoberY
A. To the best of my judgment these figures represent
that.
Q. 'Vhat is thatY
~Ir. Gravatt:

We object to his reading the memorandum~
The Court : I think he has the right to testify as to the
market value.
l\fr. Gravatt: This man is ,put on as an expert, and it is
not proper for him to give the net results of the Richmond
Cedar Works operations for eleven months.
The Court: l-Ie can refer to the figures.
Mr. Gravatt: l\1y colleague also reminds me that it is not
rebuttal.
~Ir. Parrish: It 'vas not mentioned on direct examination.
You mixed it up so that it was worth nothing.
· Mr. Gravatt: The Court of Appeals has repeatedly held
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~

that the damage is the difference in market
value between the time before the fire and after.
He did not get it in in chief, and h~ cannot bring

it in now.
The Court: Has there been· evidence about it Y
Mr. Parrish: There is no evidence as to lumber. Mr.
Gravatt put in about eight witnesses to show that the lumber was selling for practically nothing last fall. It has nothing to do with this case, but while it has given the jury probably the wrong impression, we think we should be permitted
to put it in.
The Court: I think so, he can state as to the value of the
·
lumber.
Mr. Gravatt : We excep.t.
y Mr. Parrish:
Q. Proceed, Mr. Wright.
A. I would say the experience of our operation isQ. (Interposing) Not the experience of your operation,
but what you consider the fair market value from reputable
dealers or merchants in this vicinity Y
A. The fair market value of the rough lumber output of
our sawmill was $28.43 a thousand.
Mr. Gravatt: We except.
The Court: I think the fair market value of lumber is
proper, but not from his sawmill. The question is the fair
market value of lumber in the general market. I think so
far as derived from his plant, it is improp6r.
page 1853 ~ He can testify to the general market.
Mr. Parrish : That is all.

By· the Court:
Q. Can you give that f
A. I think that this represents the average condition. That
was my intention.
Mr. Gravatt: Of course we except to that answer and
move that it be stricken out.
The Court : What is the answer Y
Note : The answer is read.
The Court: I don't. think it is proper at any particular
_,--
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sawmill, but the question is the fair market value; and. I sustain the objection.
Mr. Parrish: He meant the fair market value of the kind
of lumber that he· produced at his mill, which is the only
kind he knows. I do not think the price of lumber has aJtything to do with the case. It is not our fault that it w~
introduced in evidence.
·, .
The Court: If he is testifying to the fair market value,
he .should not state what it was at his sawmill, but the fair
market value. If Mr. Wright can testify to that,. he can do
so.
Note: One of th.e jurors spoke to Mr. Parrish not in the
hearing of the reporter.
--

Mr. Parrish: The juror inquired if any lumber had been
destroyed, and I said there had not been.
~

J. A. SEXTON,
a witness on behalf of the plaintiff, recalled in
rebuttal, testified as follows:
·

page 1854

Examined by Mr. Parrish:
Q. Mr. Sexton, some testimony has been ·given by Mr.
Duval and other witnesses for the Norfolk & Western in connection with the adaptability of the Richmond Cedar Works
Big Entry land to· the growing of corn, and an account has
been gi.ven of an experiment in growing corn made in the
year 1915 or 1916, in Section 4, south of the Cedar Works
Canal. Were you in charge of that operation 7
A. Yes, sir.
·
Q. Will you tell us what took place and what the results
were in connection with that experiment 1
A. I went there and had the corn stuck, had it put in the
ground, and when the weeds got up I had the weeds and
sumac cut down one time, and there was nothing but holes
that was all down to the ground or the corn. '
Q. What kind of crop did you make Y
A. We raised a fair crop of corn for new ground.
Q. What did you do by way of preparation of the ground Y
A. Nothing at a~.
Q. Just stuck the seed in the ground'
.A. Yes.
·. Q. Do you remember what kind of yield you got-how high
_.
the stalks grew? .
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A. ·some giew six and eight hig~1 ang some
would yield :nve ~r six barrels to the 3:cre,
and ·some would not. It was not a question of how much
could get, but to see if. the land would grow the COriJ..
We "didn't get out all the c~rn.
Q. What was done with itY
.
.
.
A. The bears got some of it a;nd we got maybe one-fourth
or one-third.
Q. What was the result of the experiment,_in your opinion
as a practical farmer, as showing the suitableness or un.
suitableness of the Big Entry land as to growing cornY
A. It would grow corn. .
. .
.
·Q. Were there any other experiments made on the land~
of the Richmond Cedar Works up to the time of the fire Y
A. I think Jerry ,Johnson _stuc~ som~ corn, and. it 'vas kind
of wet, and I don't know what he did but I don't think 11~
got much corn. The way \ve put this corn, it was drained;
the Mill Ditch drained it on one side and the Portsmouth
City and the Richmond Cedar Works draine_d it on the other.
· · Q. That was down in this section, ;Block 1, Section 4? .
A. Yes, sir.
Q. Mr. Sexton, it has been stated by some of the witnesses
for the railroad company that the juniper over in Block 2, ·
Section 3, was not burned by the fire, and that the Richmond
Cedar Works bad sustained no damage on that aceount ;_ will
you state from your experience as logging superintendent
of the Cedar Works for many years, whether
page 1856 ~ or not the logging conditions have changed since
and before the fire in connectipn with the juniper
in Section No. 3 Y
A. Yes, sir. The banks have been_ burned and caved in.
Q. Will you compare the ease or difficulty of getting juniper
out since the fire and before the fire~
A. Before the fire we could have leveled the bank and
driven a truck up, but now -the banks have been burned and
the banks cave in, and you couldn't get a truck in there.
Q. What effect does the increased difficulty of logging have
on the value of the juniper?
A. It would decrease the value of the juniper a great dea1
niore than half.
Q. Now, Mr. Sexton, there has been some testimony about
a fire in 1925 that is alleged to have damaged the Richmond
Cedar Works land; I want you to tell the jury all you know
about any fires which burned on the Big Entry land of the
Richmond Cedar Works, or what we call the Big Entry land,

we
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which included Cooke and Mcihtyre; during 1925? If you
want, you can come to the map and take th·e pointer?
A. That is all right. The fire in 1925, is tire Lightning
Fire, y~u call it Y
Q. Tell all about it. If ther~ was more than one, tell about

itf

A. August 21st lightning struck a tree or dead stump out
near the Big Entry Farm and set fire. We had
page 1857 ~ to fight pretty hard to keep it fro.ril burning up
everything; and we surrounded it with water
nnd stopped it.
Q. Will you come to the map and show where the fire
bu~ned, and along what ljne you 'vere able to stop it Y
A. The fire caught hi here (indicating on map).·
Q. Indicating the southerrt J)art of Sectiojl 5?
A. Yes, sit~ The first thing 've did, we dug·a ditch over
l1ere to the Mill Ditch.
Q. 'rhat is eastwardly?
A. Yes, sir, arid we put two pbinps, fot1r hundred gallons
each, and flooded the ditch and stopped t1ie fire here. Later
on the fire kin<.Ued up and blew over on the other side of the
ditch.
Q. On the other side of what ditch?
A. The ditch we dug. Then we had to resort to this western ditch on the farm.
Q. ~long what 1ine did you finally stop the :fire?
A. From this ditch to this one (indicating on plat). We
moved the pump from the ditch we dug to the western ditch
of the farm.
· ·
Q. Did that lightning :fire ever get across the Portsmouth
Canal to the west?
A. Not to niy lniowledge. There was a :fire came over the
. .
f
other way about the same time.
Q. We will talk about that in a tnitiute. Let us get the
Lightning Fire cleaned up- :first. Did the fire
page 1858 ~ get across the Rie.hmond Cedar Works Canal
to the south?
A. Yes, sir, it burned over in here :fifteen or twenty acres.
Q. It burned over fifteen or twehty acres, indicating Section 4. Then what became of the fire?
A. It went up and blew ovEh' on this side.
Q. On the land of J. R. Johnson and Charles Weiss?
A. Yes, sir.
Q. Where was most of the damage done by the Lightning
Fire?

,.--------
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.
· · .·.
.A. Right in here (indicating). ·
Q. Section 5, as to which no claim is being made in this
suit; is that correct Y
A. Yes, sir.
·
Q. How much damage was done in S"ectjon 4 py that fire f
A. There were just a few acres burned, but none of it was
·
,
burned deep. .
Q. Was that_ the whole extent of the Lightning Fire f
A. So far as1·.I knew.
Q. Did that:' fir~ join up with the fire w4ich came from
the Norfolk & Western?
A. The fi.re whiph came from t4e ~orfopr ~ Western went
· ~o the Portsmo~th City CanaL
Q. Will you now proceed to tell us abo-q.t the other .fire,
when it started, and where it came from, and so
page 1859 ~.forth-the one you say came al~ng laterY
A. That is the fire I am talking ·about here.
Q. Start at the beginning f
A. It started about the same time as we were fighting the
:fir~ here (indicating).
·
Q. Through ~ections 2 and 3 Y
•
A. Yes, sir.
Q. What kind of fire was it f Was it· a severe fire f
.. A. No, sir, it wa~ not.
Q. Was any substantial damage done to the soil in Sections
·
2 and 3 by that fire f
A. No, ~ir. There w~s a Jlole ~urned once in a while, but
not deep.
· Q. Was ~he level of the land affected or br~ken up by
that fire?
A. No, sir.
Q. Was any substantial damage done to standing trees by
that fire?
A. Nothing but the two poplars standing on the canal
where the dirt was dry.
Q. Ho,v did the damage done by the fire in 1925 over in
Sectio:ns 2 and 3 compare with the damage done by the fire
in 1930f

A.
hush
Q.
A..

·

There was no comparison at all because it just burned a
and .grass fire, and the other the ground all burned.
Did the fire in 1925 burn up any in Section 1 at all t
I couldn't tell you that. I don't know..
_

N. & W.
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HAR~Y CULPEPPER,
.
a witness on behalf of the plaintiff, in rebuttal,
being duly sworn, testified as follows:

page 1860

~

Examined by Mr. Parrish:
Q. Mr. Culpepper, will you st~tE~. ,your full name and ad:-.
dress?
A. H. L. Culpepper; Norfolk County, Virginia.
Q. Where were you living during the year 1925..
A. Deep Creek.
.
,. ,
.
·· ··
Q. Was that near the land of the Richmond Cedar Works?
A. Yes, sir, about a mi~e and· a half.
Q. Did you know anything about some :fires that b~rned·on
the land of the ~ichmond Cedar Works in the year 1925 ,.
A. Yes, sir.
Q.. Tell 'us all you know .ab~ut .it-where ~did they burn,
and what damage, if any, did they do f
·
A. They burned over the big portion of ·the Richmond
Cedar Works property over near the Portsmouth· City Ditch
and the Cedar Works Ditch, but they didn't burn the soil
·
away only in some places.
Q. Were yon and your brother interested in some cattle
over there?
A. I .had. been, b.'q.t.I spld my ~ter~st out to my brother.
Q. Do yon know what. becru:ne. of the cattle that were in
there in .1925 Y
A. Yes, sir, they stayed in there.
Q. They w~re not taken out a!:$: th~ result of the fire 7
A. No, .sir.
Q. Do yon know how long they stayed there Y
r>age 1861 ~ A. They stayed 11ntil the state ordered them
killed.·
;
Q. They stayed until the ~tate;prtlered them killed because
of the Texas tick fever, I believe that they call itt
A. Yes, sir.
Q. You lrnew the land and ··were over it?
A. Yes, sir: I owned a farm adjoining! the Richmond Cedar
Works property.
Q. Mr. Cnlpepper, I forgQt to ask yon, hpw does the appearance and condition of the Cedar Works l~nd, and particularly that west of Portsmouth Ditch, compare after the
fire of 1930 with tP,e fire that.tltey had in 1925!
A. There is no comparison at all. It is all burned away
now.
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Q. All the soil wa~ burned
the 1925 fire, was it Y
A. No, sir.

in 1930 fire,

but not burned in

.
J.D. CAREY,
.
.
a. witness bii behalf ·of the plaintiff, recalled iii rebuttal, testified as follows:
Examined by J\tir. Parrish:
Q. Mr. Car~y, will you s~ate whether or not yoti walked
over the Big Erttry land ~f the Rtchm·ortd Qedar yvorks after
the fire that they had out there ih the fall of 1925?
A. I did.
Q. Do yon remember about when it was?
page 1862 ~ . A. What month?
Q. Yes, appro:Ximately what season of Hie
year?
A. It was hi the !all.
Q. Was it after the fire had burned over?
A. Yes, sir.
Q. Where did you go¥ On whicli portion of the land did
you go, can you tell us?
A. J\tiy son and I went up the Norfolk & We~tern on Sunday about ten o'clock, I judge, and we went. half way between
the 14 and 15 and crossed over the Ackerly land across the
Richmond Cedar Works to the Richmond Cedar Works
ditch.
Q. That is over this strip of Ackerly and down the Cedar
Works Ditch Y
A. Yes.
Q. And then where did you goY
A. Down tl1e Ditch to Portsmouth Ditch.
Q. Dowp from that point to about the section here (indicating) Y
A. Yes, sir.
Q. How did you get out, do you remember Y 1-Iow did you
get back hom~what route did you takeY
A. We went on down the Portsmouth Ditch.
Q. Then you went on back north on the Portsmouth Ditch f
A. Yes, sir.
Q. So you walked completely around it?
A. Crossed the Norfolk & W e~tern, across
page 1863 ~ the Ackerly tract aiid across to the Richmond
Cedar Works Ditch.

------------
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Q. And from the intersection of the Portsmouth Ditch
homeY .
' · : , ~-. A. Yes;. si~.. ·
- ··· ~
Q. Out)1ear·Yadkin?
A. Yes,. si:r~·- · ·· · ··-~ · ·. ,
·.
·Q·. Wh~t <Jic~.'you. observe ·as to the condition of the Richmond Cedar Works 'land f<?llowipg t_he,fire. as to any damage
done by the. fire Y
· ·
. .
· · ·· · . . . · .
A. There was ·no damage-nothing but the gra-ss and weed&,
and bushes burned.
Q. Do YOJI know whether the cattle were still in _there .after
..
the fire? ,. . ·

. A. Ye.s, ~ir:
.. . _, . .
Q. D9 you :know how long the cattle were left hi th~re
after tl}e fire 1
_
:
.
A. "Yes, 'sit.~· The whole place caine up· 'in· young reeds,.
and J!l ~O~tober there came- a big frost and the weeks had.
gotten up ·ahout two feet high, and 've were all talking about
what nice grazing it would be for the cattle in the fall and
winter, and there come a bi_g frost, and the· next morning·
the leaves looked like eorn shucks, and killed everything out.
The cattle ·remained in there the whole time the fire was
burning, and there were between 75 and 10.0 cattle.
·
Q. Mr. Carey, will you tell us how the appearance of the
land along the Richmond Cedar Works compared after the
fire~: 192p_ with the Big .Fire. in 1930 _as to damage done? .
·
··A. All the stumps. and roots- -ar.e . showing ·
page 1864 ~ there now and we:r;e not.sho,ving then ...Th~. top·
of the ground then was above where. the ~oofs.
and stumps are showing now. ·
·
..
·.
Q. The top of the ground after the 1925 fire was .where_
th.e roots and stumps are showing now Y
A. Yes, sir.
CROSS'

E~MINATION.

¥!-'· Gravatt:
· Q. J\;[r.' Carey,. the fire of 1 '925~did that kill the young
st_uff that was growing. in there?
· 1\.. I don't- think it killed. all of it. Over on the Ackerly
tr~ct it qidn 't get over there. . Around 300 acres didn't burn
at all. - · · · ·
.
·
'·.. Q:, Ackel'ly basn 't come to bat yet. ··Tpat is a later day~
.Let us talk about the Richmond Cedar Works? ·
-~
~y

~-

--
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A. The Richmond Cedar Works joins it and it didn't burn
over all of that.
Q. You walked all around there. Tell the jury·what effect
that fire had on this reproduction, the 1925 fire Y It burned
~ver it, didn't. it, and killed the young stuffY
~ A. There· was not a great deal to kill.
Q. There wasn't much there to kill in 1925 Y
A. Bushes and reeds. It had just been cut over. There
was not a great lot of ·stuff on it.
Q. So that all of this wonderful reproduction that wa::!
burned in 1930 had come up since 1925 Y
:
page 1865 ~ A. Not on that part of it, no, sir. That part
of it was altogether separate that we went over
from the other.
RE-DIRECT EXAMINATION.
By Mr. Parrish: .
Q. That section No. 2 has been more recently logged than
the rest of it Y
A. Yes, sir.
Q. That had been the Big Gum Forest, hasn't itf
A. Yes, sir.
Q. Does a big gum forest reproduce as fast as a pine
forest!
A. I don't think so.
L. D. CAREY,
having been duly sworn, testified on behalf of the plaintiff
in rebuttal as follows:
Examined by Mr. Parrish:
Q. Mr. Carey, you are Mr. L. D. Carey, aren't youf
A. Yes, sir.
Q. You are the son of Mr. J. D. Carey who just testified,
aren't yon?
·
.
A. Yes, sir.
·
Q. Mr. Carey, did you go .with your father on a walking
t.rip .through and around the lands of the Richmond Cedar
"\Vorks 'in the year 1925 after they had some fire in theret
A. I did.
page 1866 ~ Q. Can you tell us what route .yon took, what
part of the Cedar Works land you walked overY
·-A. From the start to the finish Y
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Q. Yes, from the start to the finish. Tell us where you
went1
.A. I went up the Norfolk & Western about half way be._
tween 14 and 15, went across Ackerly and struck the Cedar
Works Ditch, I should say, between a quarter and a half mile
from the head of the ditch going up. We went down the
Cedar Works Ditch to the Portsmouth Ditch, come down
the Portsmouth Ditch on out home.
Q. Was that after the fire had burned across in there Y
A. Yes, sir.
.
Q. Mr. Carey, what conrl;ition did you find as concerns
damage to the land or the growth on the land there 7
A. Didn't find any. It burned off a little shrubbery and
high grass and stuff of that kind.
Q. Was the soil burned up t
A. No, sir.
Q. Have you seen the Cedar Works land since the Big Fire
in 1930!
.
·
A. Well, part of it, not much of it.
Q. I mean since· they had the Big Fire last fall'! Have
you been in there and seen any of it 7
A. A little, not much.
. Q. How does the general appearance of it
page 1867' } since the Big Fire in 1930 compare with the way
it looked back in 1925 Y
A. A pile· more ashes and stuff there now. Just a little
while after the: fire in 1925· there were ·reeds growing there
again.

(No cross examination.)

WILL BROWN,
recalled in rebuttal, testified on .. behalf of the plaintiff as
follows:
Examined by Mr. Parrish:
Q. Mr. Brown, do yo~ remember any fires on the lands· of
the Richmond Cedar Works, the Big Entry lands of the Rich.;.
mond Cedar Works, in 1925 Y
·
·- ·
A. Yes, sir.
Q. What were you doing at the timet Who were . you
working fort .
A. Richmond Cedar Works.
Q. Tell us what you know about those fires and what damage they did?
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. A. The last fire diCh,. 't. do no .damage to the fahd. ·
Q. By the last on~, yo~ mean the one that came over from
the Norfolk &. Western Y
· :· ·
· ,
.. .
A. Yes, sir, in 1925. ·
· . .
Q. Which was the ~re that ·did do the damageY
·A. This last fire.
··
Q. YQU mean the last fire . i~ 1930 Y
-:
'
··
page<1868 } A. Yes, sfr·. · ·· · Q. Do. yc;>u know anything about the fir~ they
call the Lightning Fir~· i~ )925 Y· ·
A. Yes, sir.
.
·
. . ..
Q. Where did that burn 7
· · ·
.
A. On the east side of the Portsmouth Ditch.· ·
~:
Q. On which side of the. Cedar Works :Oitch was it?
A. N-orth.
.
. . .... .'
Q. You helped fight that fire, didn't you Y .
A. Yes,.sir. · ·
~
·
Q. You and Mr. Sexton-is that the fire you surrounded
and -pumped water into¥
· .A. Yes, sir.
Q. Do you know what condition the land west of the Ports-:
mouth Ditch was in after the fire that came over from the
Noffolk. & Western Y
A. Yes, sir. ·
Q. Was it hurtY ·
.
A. ·No:,~- sir, we hauled cattle out of there·:With: carts.
Q. YOU· mean after the fire you hauled cattle through?
A. Yes, sir.
Q. The- yea_r. after·!
A. Yes, sir. .
. ..
·· . . . . ,
·Q. What were .you doing .. hauling cattle through? · ·
, . :.
A. The cattle had thee fever tick and the Government made
·
..
· · · them.' kilt 'them.
page 1869 ~ Q. The Government had some men in there
that fall?
.A:. Yes, sir, Government, State and County.
.. Q~ What did they do-slaughter the cattle and haul them
across the land 'in a ·cart.Y . . . · .· .
·
· A. Yes, sir.•
..
·
··
:• . ~.t
Q. Mr. Brown, yo:u have seen that land recently, have:ii'f
y~u? -..
A. Yes; sir..
_
...
.
Q. Could you haul cattle across tli~re in a· cart nowY
A. No, sir, you can't hardly walk across it.
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' Q. How does the condition of the land now compare with
what it was after the fire in 1925 Y
A. In 1925 the land wasn't burned like it is now.
Q. Was the land burned to any appreciable extent after the
1925 fire?
A. No, sir, some holes burned in it.
(No cross examination.)
At 12:55 P. M. a recess was taken until 2 o'clock P. M.
for lunch.
page 1870

~

AFTERNOON SESSION.
Portsmouth, Virginia, July 10, 1931.

The court niet at the expiration of the recess.
Present: The same parties as heretofore noted.
GUY M. TAYLOR,
a witness on behalf of the plaintiff, testified in rebuttal, after
having been duly s"\\rorn, as follows :
FJxamined by Mr. Parrish:
Q. You are Mr. Guy ~L Taylor of Blackstone, Virginia,
are you not?
A. Yes, sir.
Q. How old are you, Mr. Taylor?
A. Forty-two.
Q. What is your occupation?
A. Machinist.
Q. "Who have you worked for?
A. Well, I have been working for the C. & 0., but ·I am
not, however, at the present time, through reduction of forces.
Q. I-Iow long an experience have you had as a railroad
machinist?
· A. Around sixteen vears.
Q. Did you ever work for the Norfolk & Western R.ail.
way?
page 1871 ~ A. I did.
Q. How many years?
A. From May, 1918, until the last day of June, 1922.
Q. What did you work?
A. At Crewe, Virginia.

r---

---
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Q. Will you tell us what kind of work you have done for
the Norfolk & Western and C. & 0. Y
A.. General. repair work-anything to be done in general
·
runnmg repairs.
Q. Have you ever had anything to do with the repair of
spark arresters on locomotives 7
·
·
A. Just by helping the boilermaker. In case he was in a
hole I would help him out, to get the work done.
Q: Are you familiar with spark arresters such as used on
:the Norfolk & Western and C. & 0. Y
A. Yes, sir.
.
Q. Have you watched inspections of them from time to
timeY
-A. I have helped put them up and watched the boilermaker
and inspected them myself.
Q. Are you familiar with the type of spark arrester of
. which this exhibit is supposed to be a: section?
A. Yes, sir.
Q. Mr. Taylor, I want you to tell the jury whether or not
it is possible for sparks to escape from a locomotive which
is equipped with a spark arrester of that typef
A. It is not only possible but it is absolutely
page 1872 ~ necessary for the ~parks to go through that.
Q. Why do you say it is absolutely necessary f
A. If they don't go through there there is no other way for
getting the sparks out the front end. If the sparks don't
go through that, they would stop up the draft.
Q. In other words, you. can't have a draft to burn the fire
without sparks going through?
A. Yon have to get rid of the sparks, and the only provision• made is to go through, that netting.
Q. Now, in connection with the inspection of sp·ark
arresters on locomotives, can you tell us what passes muster
as 0 K with the Norfolk & Western on inspection Y
A. At the time of my employment with the Norfolk & WesternMr. Gravatt:
Mr. Parrish:
Mr. Gravatt:
and it is rather
use in 1930.

(Interposing) When did you say that was f
1918 to 1922.
I think that is rather remote. This is 1931,
remote for an expert to take an engine in

By Mr. Parrish=
Q. Are you familiar with the standara of inspection at
the .present time Y'
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A. Not on the Norfolk & Western but 1 am on· the C. & 0.
Q. Have you any reason to think that they differ on the
Norfolk & Western and C. & 0.? ·
A. No, sir.
~Ir. ~ravatt:

.page 1873

~

·I do not 'think that is competent.

The Court: Go ahead .
Mr. Gravatt: We except.

By ;:Mr. Parrish:
Q. Will you tell us what passes 1puster as 0. K. on spark
arresters?
A. At the·time of my employment with the Norfolk & West~rn and at present with the 0. & 0., ~hole in the spark arres-ter, or where it fits around, no larger than that lead pencil
is considered good.
Q. Why is that?
A. If there is no hole larger than that, it is not repaired.
If there is a hole in the netting, or where it is fitted ~ound
the side of the smoke box, or the draft sheet, if there is a
hole larger than that lead pencil, they will plug that hole up
or pack it.
Q. Up to the size of a lead pencil it is not repaired Y
A. No.
Q. Are there· many angles or fittings where it may occur Y
A. You have the joint where the spark arrester couples on
to the diaphragm, that is the horizontal diaphragm at the bottom, and then it has to fit around the radius of the smoke box,
and it has to fit on the angle on the side and two squares between the smoke box, and that gives several opportunities for
poor fitting.
Q. The opening or hole at any of those points, no larger
than a lead pencil, passes muster in the inspection?
A. It did then, and it does now on the C. & 0.
page 1874 ~ Q. Do you know about what the diameter of
that lead pencil is f
A. It is a scant three-eights, I would say.
Q. A scant three-eights of an inch Y
A. Yes, sir, somewhere around five-sixteenths, or somewhere around that.
Q. Can you tell me whether or not it is necessary, when
using certain types of automatic stokers for the firemen to
go in and break the fire up at intervals?
.
A. Practically any type banks your fire in the fire box.
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Q. What do you mean by banks f

A. We call it a bank. To explain it better, the c.oal will
possibly go to one place and clinker your fire in one place
there, and it will not burn; instead of having a ·live fire you
will have a hump in there, and if. that gets too larg·e you have
to break it up.
Q. What do you break it with f
A. A long hook or slice bar.
Q. What is the result as to sparks when the fireman goes
in and breaks it up?
A. There is considerable coal in there, and that is not thor"'
oughly burned in the hump. If you are working the engine,
when you break it up there will be sparks to fly up from it;
just the same as when_ you stir up your furnace in the morn-·
ing, when you break up the coal or clinkers there are considerable sparks to go up from that, and the same
page 1875 }- way with a locomotive.
__
Q.. Do you know 'v~at kind of fire that is called
a peanut fire on the Norfolk & Western and a popcorn fire
on the C. & 0.!
A. I know what a popcorn and peanut and a spark fire.
· Q. Tell the jury what these different types of fires_ are Y
A. With certain coal and under eertain working conditions
· the engine, it is not absolutely necessary to -have certain
oals. If you work the train and get the fire in a certain
ondition, practically the entire bed of fire will ·be little coals
ke that (indicating).
Q. About the size of the end of your little finger?
A. Yes, sir, up to the size of a small black walnut. The
fire in there will get to dancing like popcqrn in a skillet.
Q. Then wha-t happensY
A. At that time, if you are working. your engine, you have
more sparks going out .of the stack than under ordinary conditions,-more live sparks.
Q. What does the fireman do when he gets it like that?
A. He tries ~o get coal in .there to get it stopped.
Q. To cover it with some fresh coal?
A. Yes, sir. As long as you are using fresh coal in there
you will not have so much trouble, but when the fire is bright,
and when you are working the engine. Another trouble, if
the fire gets in that condition and the fireman wants to stop
it, the engine is liable to pull her fire.
page 1876 }- Q. What do you mean iby "pull the fire"?
A. To go to work and pull it off one part of the
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fire box and put it on the other, and he has a·bank that he has
to level out again.
CROSS EXAMINATION.
By Mr. Gravatt:
Q. When .did you say you left the services of the Norfolk
& Western?
A. June 30, 1922.
Q. Why did you leave f
A. I left when the rest of the boys left, because of the
strike.
Q. You were a striker?
A. I went out with the strikers, yes, sir.
Q. How long have you been in the employ of Richmond Cedar Works, working· on this case? Look around this 'vay so
I can see you, please.
·
A. I think the first I heard of it was Sunday a week agoI think it was.
Q. Have you tried to get any witnesses for them f
A. I went over to Crewe to see if I could find anybody.
there who knew anything about it.
Q. You went over to Crewe, and you went to see a man
named Lester, didn't you 1
A. I did.
page 1877 ~ Q. A discharged employe, and tried to get him
to testify in this case, didn 't you T
· A. I went to see if he was in position to testify.
Q. You tried to get him to testify in this case, didn't you •1
A. I didn't try to make any arrangetnent with him to testify.
~fr.

Gravatt: Stand aside.

'RE-DIRECT

EXA~IINATION.

Bv ~fr. Parrish:
· Q. Has the fact that you have been employed to assist in
investigating in this case had anything to do with your telling the truth in this case f
A. It has not.
Q. Have you told anything but the truth in this casef
A. If I have, I don't know it.

f,
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W. M. CAMP,
a witness on behalf of the plaintiff, in rebuttal, being duly'
sworn, testified as follows :
Examined by Mr. Parrish:
Q. Mr. Camp, will you state your full name to the jury"Y
A. William McCutcheon Camp.
Q. Where do you live at the present time Y
A. Marion, ~South Carolina.
Q. Of what place are you a native?
page 1878 ~ A. Franklin, Virginia.
Q. You lived at Franklin all your life until
you went to Marion to attend to some work Y
A. Until a year ago.
Q. Are you connected with the Camp Manufacturing Company!
A. Yes, sir.
' . Q. What is your position with it?
A. Vice president.
Q. Will.you state whether or not there is any business connection of any kind between the Omnp Manufacturing Company and the Richmond Cedar Works?
A. None at all that I know of.
Q. Has the Camp Manufacturing Oompany any interest in
the outcome of this litigation between the Richmond -Cedar
Works and the Norfolk & Western Railway Company?
A. None at all.
Q. Has the Camp ~[anufacturing Company any suit or
claim pending against the Norfolk & Western Railway Companyf
A. No.
Q. Will you state whether or not the witnesses who worked
with the Camp Manufacturing Company, who appeared as
witnesses in this litigation, came on account of any persuasion from the Camp Manufacturing Company f
A. None at all.
Q. Did the management of the Camp Manupage 1879 ~ facturing Company have· anything to do with
their coming here to testify Y
A. Absolutely not.
Q. Do you know the reputation of Mr. C. R. D. Reed as
tim·her estimator and a man of veracity?
A. Yes, sir, I think I do.
Q. Ho1v long have you known him ?
A. I would say I have known 1\'Ir. Reed for ten years.
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Q. What is his reputation as a timber estimator~
A. Mr. Reed has the reputation of being thoroughly honest and a very conscientious worker and estimator.
Q. What is his reputation as to his estimates going over
or under?
. ·
Mr. Gravatt: If your Honor please, I object to that.
The Court : I think the questio;n is as to his ability.
By Mr. Parrish:
Q. What is his reputation as. to the accuracy of his. estimates?
A. In my experience he has been very accurate.

J. H. P.ARKINS,
recalled on behalf of the plaintiff, in rebuttal,
testified as follows:
page 1880 }

Examined by Mr. Parrish:
Q. Mr. Parkins, have you read over the testimony which
you have previously given in this caseY
A. I have.
Q. Have yoc read over the testimony which has been given
by the several expert witnesses of the Norfolk & Western
in this case? ·
A. I have.
Q. I want to ask you, 1\tir. ·Parkins, if after reading over
all that testimony and considering the testimony which yon
have given, whether the testimony you gave was given bon-·
estly and conseientiously and in accordance with the approved
standards of your profession Y
A. It was.
Q. Have you had any reason· to change any opinion that
you expressed ,in your testimony?
A. Some of my opinions have been strengthened.
Q. Have you had any reason to think that you gave any
erroneous opinions in your testimony?
A. None whatsoever.
page 1881}

CROSS EXAMINATION.

By Mr. Grava.tt:
Q. You still hav.e an abiding faith in your own opinion 7
A. Yes, sir.
Q. Stand aside.
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DR. E. W. MAGRUDER,
.
having been duly ·sworn, testified on beh.alf of the plaintiff iu
rebuttal as follows:
Examined by Mr. Parrish:
Q. Dr.. ~Iagrn<;ler, _will you state your full name a.nd addressf· .
A. Edward Watson 1Ylagruder, Norfolk, Virginia.
Q. ·What position do you occupy?
.
. A. C4ief Chemist of the F. S. Royst-er Guano Company.
· Q~ Will you tell us briefly something albout your qualifications and experience as a chemist!
A. I went to Hampton-Sydney C'ollege and took the A. B.
degree there and studied chemi~try especially. I then went
to th~ University of Virginia and took chemistry there,
graduating in the full chemistry course of General,. Industrial, Analytical and Agricultural Chemistry. I then went to
Johns Hopkins University and studied c-hemistry there as my
prj.ncipal s-qbject and mineralogy and physics as subordinates and for two and one half years while I was there I was
assistant laboratory instructor. I spent five
page 1882. ~ y~ars there. Do you want me to go on with
what I have done since T
Q. Yes, if you don't mind.
A. I then went to the Ag·ricultural College in Mississippi
as Assistant Professor of Chemistry and Analytical Chemist for a fertilizer works. I stayed about two and one half
years and one summer I spent with the ..Standard Oil .Company and then another month I spent with Parke Davis &
Company, analizing in their laboratories. I then came to Virginia as Chief Chem1st of the Department of . Agriculture of Virginia and while there I had charger of the Fertilizer analysis, food worlr, minerals, ,soils and any miscellaneous work that came in which was quite varied, and while
with the Department of Agriculture I was put in charge of
an experiment farm, a test farm which the Department ran
in Charlotte County. I was in charge of that nearly four
years while I was still a chemist and, in connection with that,
I carried on experiments with soils, about .a 500 acre farm,
and we were testing all sorts of fertilizers on that farm and
all different crops under different conditions. In 1915 I left
the Department of Agriculture and came down to Norfolk as
Chief Chemist of the Roysror Guano Company and as Chief
Chemist I have supervision of all their fertilizer analytical
work and I am classed with them .as an Agronomist too and I
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belong to the American Society of Agronomy, and in connection with my chemical work I have to go out and examine
_
crops and see what they need and direct what
page 1883 ~ fertilizers are to be used and how the fertilizers
are to be made for different crops and different
soils and I have been with them ever .since 1915.
Q. You have been chief chemist at the Royster Guano Company for some 16 years?
A. Yes, sir.
Q. Do_ you know Mr. J. H. Parkins, Dr. Magruder?
A. I do.
Q. How long have you known him 7
A. Since 1906.
Q. In what ways have you come in contact with him pro·
fessionally?
A. While with the Department of AgTiculture I wanted an
assistant and wrote to Prof. Dunnington, Professor of Chemistry of the University of Yirginia, to recommend a man and
he reco~:mended J. H. Parkins very highly. For some reason
right then I didu 't get him but the next year I secured his
services as an assistant chemist and he 'vas with me from 1906
in the Departn1ent of Agriculture.
Q. Is that the time you were with th~ Department of Agri·
culture¥
A. Yes, sir, I was Chief Chemist of the Department and he
was one of my assistants and his 'work while with me was r.l~
analize fertilizers and foods, minerals, limestones, ashes and
all sorts of rocks. We used to have numbers of different
-kinds of minerals and quite a variety of materials sent in
and he did a. large number of those and we did a
page 1884 } good deal of soil work and he did his part of that.
In fact, I think he and another man did all of
ili~
'
Q. Have you come in contact with him since then?
A. When I left there in 1915·.and came down to the·Royster
Company and needed an assistant do'vn here, I secured Mr.
Parkins as assistant of the Royster Company about a month
or two after I came here and I think I· came here the middle
of July and g·ot him about the first of September, and he
was with n1e as au assistant in the Royster Laboratories until
about 1923, at which time he left the Royster Company to
go in as one of the partners in the Norfolk Testing Laboratories. Since that time I have seen him and kept in contact
with him constantly and we have frequently sent him sam·
·pies to analize.

,--
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A. Dr. ;Magruder, do you know what Mr. Parkins' reputa.:
tion is as· chemist¥
A. Most excellent. .. Q. Will you· state whether or not you have confidence in
any opini.on he expresses after making proper preparations
on the question ·of soil analysis? ·
A. I would-, most implicitly. As I said, since he has left
the Royster Company we frequently have more samples thar1 .
:we can handle in our own laboratory ,and I very frequently
~end him samples to analize or send them to that laboratory
and he does -practically all of the twork I send over there and
I accept his results just as I do those made in
page 1885 ~ our laboratory,and we accept any of his opinions
.
'
expressed a·l}oi1t any work h~ does as being true
and correct.
~,..
·
· · · ·
(No cross exami .ion.)

.

,

· · HOWARD R. KRINBILL,
having been duly sw.orn,. testified on. behalf of the plaintiff in
rebuttal as follows :
Examined by Mr. Parrish:
Q. You are Mr. Howard R. Krinbill, are you f
A. Yes, sir.
Q. Where do yon live, ~lr. Krinbill f
A. Washington, D. C.
·
Q. What position do you occupy?
A. I am Valuation Engineer for the United States Treasury Department.
Q. Mr. _Krinbill, certain testimony has been given by the
defendant in this .case bearing on the assessment or valuation of land of the Richmond Cedar Works by Norfolk County
and by the State of Virginia, known as the Big Entry lands.
Will you state whether the Treasury Department o.f ·the
United States has had any :Occasion in recent years to value
the lands known as the Big Entry Land?
A. Yes, sir, it was necessary to place a valuation on that
and the Government had me prepare a valuation report on it
which I did in 1926, after looking over the property before
.
. that time and the valuation was made as of
page· 1886 ~ Ma.rch 1, 1913. .
_ _
... ' - -. Q. _W]lat :w~s tliat valuation-f· . - '-'--- -·.
J

- -.. -

,

...

l

•

-

-,

~

•

Mr. Gravatt: '"rf y~~r Honor. please;-.-we-·objoot to this. We

--
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object to a valuation placed by the Federal Government on
this property in 1626.
.
. Mr. Parrish: You put the valuation in made by the State
of Virginia and Norfolk County way hack in 1917.
.
Mr. Gravatt: We introduced the assessments mad,e. ·
J\'Ir. Parrish: This is an entirely different thing.
A. This was made in December, 1926, as of March 1, 1913. ·
By the Court :
Q. You mean that is the value as of 19137
Mr. Gravatt: I wou~d like 'to ask the witness some ques...
tions to. get at the valuation he. is about to testify to.
By Mr. Gravatt:
Q. You were making the valuation of this property to determine a profit f
A. Not necessarily. It was made on the basis of fair
market value which a willing buyer, not forced to ·buy, would
pay for the property, buying from a seller who was not forced
to sell.
·Q. I u~derstand, but what was the Government trying to

doY

A. The Government was arriving at a fair market value of
the property for income ·tax perposes.
Q. Was it invested capital of the Richmond Cedar Works f
A. No, sir, it wasn't invested capital?
page 1887 ~ Q. Was it profit Y
A. Not necessarily profit unless it was sold..
. Q. What were you using it forf What was the government
going. to use it for Y In what connection was the government going to use this value f
· A. This fair value was in connection with income tax returns for the various years.
Q. How did this particular property figure in the income
tax return is what I am trying to get at f
.
A. The value placed on this property affected the income
tax return because the timber cut off or sold on this property
would be subject to a fair value deduction for depletion or
for value as. of ~913 for deduction against the sale price''for
the land, in case of sale, would also be subject to a d~ductwon
on ·the ba.sis of fair value~ · _ _ ·_ ·
., ·
Q. Were yon. trying tc) ·find ·the March 1; 1913, value Y
- ~- Fair market value~
.
~.
. ,
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· Q.· For March 1, 1913?
A .. Yes, sir.
· Q. You were getting that to figure back to determine in·

come on the timber that had been cut off of it 1
A. To determine a net income after the deduction for depletion had been· made or a deduction of the value in case of sale
had been made.
Q. And it was in the interest of the Government Y Ho'v
would the Government be affected by that value?
page 1888 r A. Well, the Government would ;be. affected-by having a high value the Government would
have very little t.ax paid to it, whereas, on the other hand,
if the value was established very low, the fair market value,
the Government would have a very high tax return.
Q. And the Richmond Cedar Works was interested in es-:
ta:blis}ling a good. high value Y
·
· .A. I suppose so.

I

Ey Mr. Parrish:
Q. The Government was not interested in establishing a
very high value, was it, Mr. Krinbill Y
A. Not that I know of.
Q. You represented the Goernment, didn't you Y
A. Yes, ~ir.

Mr. Gravatt: I respectfully submit that value is not a
proper criterion to go before the jury.
By the Court :
Q. Did you get the value of the land in 1913'
A. Yes, sir, we got the value of the land and we also got
the value of the timber. 1n fact, we valued everything.
Q. As of 1913?
A. Yes, sir, that is correct.
/ By Mr. Parrish:
Q. ':~;hey ~re separate, aren't they?
A. Yes, .sir.
·i

1

~

page 1889

~

i~

The Court: It seems to me this gentleman
competent to testify on it but the only question
\ is 1913 is rather remote.
.
\ ~r. Parrish: I think Mr. Gravatt went all the way back to
~~98. He brought in every piece of land in Norfolk County.
\lfor instance he put on a man down in the Drainage District

1
;

•
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No.1 to prove a lot of transactions in 1917, to prove that the
land was no good and a thousand and one other things.
The Court: I think he is a thoroughly competent witnesa.
to testify as to the value of the land but this fire occurred in
1930. As to the value of the land in 1913, that is the only
question.
Mr. Parrish: The point is this: It has been clearly shown
there was no market value for this land in 1930 due to depressed business conditions and it seems to me under the decisions of the Court of Appeals in a case like that you are en·
titled to all information that will throw any light on the real
value as distinguished from the market value. A piece of land
of that kind-naturally ther(l would be fe'v opportunities to
determine its value and while we are not contending in any
wav that the Government'~ determination of the value wa.S
final and binding any more than the Norfolk County determinations for taxes were final and binding, we do think it throws
some light on the value of the land and that the jury is entitled to hear it.
pag-e 1890 } By the Court:
Q. Did you make that estimate in 19161
A. In December, 1926.
The Court: I think he can testify.
Grav:att: We except.

~Ir.

By Mr. Parrish:
Q. Before you go into that, lfr. Krinbill, I am going to ask
you this: ·Have you had much experience in valuing land
and timber?
·
A. 'Veil, I have had about 20 years with the Roper Lumber
Company, from 1911 until1921, and I w·ent practically all over /
their properties in connection with timber estimating and
surveying and listing the various tracts for taxes and also
mapping them and general 'vork in the Land Commissioner's office and these lands were located in North Carolina and
Virginia adjoining the 'Richmond· Cedar Works properties,
and then in the year 1921 up until the pre~ent time I have
been valuation engineer for the United States Treasury De. partment and in connection with that work I have had to value
lands and timber and railroads and sawmills in the Southern
States, that is from VirgiRia as far south as Louisiana and
I have had to make field investigations of these properties
and I have had to look over something like eight or nine mil-

1ti8

Supreme Court of Appeals of Virginia.

lion acres in that connection as well as hundreds or more of
different properties, consisting of saw mills and railroads
and I have had to examine in the field something like thirtythree million feet of timber and this work has
page 1891 ~ taken about ten years for the Government and
ten years for the Roper Lumber Company, about
. 20 years altogether.
Q. What has been your acquaintance with the Big Entry
Lands of the Richmond Cedar Works, consisting in all of
about 6,400 acres, I believe?
Q. I have had to go over, as I said, the Roper properties
over a period of ten years, and in connection with that work
I ·have gone over the Big Entry property at various times.
The R-oper property was adjoining it and I had to get in the
Big Entry in order to get over into the Mcintyre traet or Deep
Creek tract of the Roper Lumber Company. I have had to
estimate ·that timber and also show it to different parties at
various times and in that wa.y I became familiar with this
Big Entry Tract and, in fact, for quite a few years the Richmond Cedar Works and Roper Lumber Company were in controversy over this Dismal Swamp land so I became more or
less familiar with the Roper property as well as the adjoining
Richmond Cedar Works property.
Q. I believe the Cedar Works and Roper had a row about
the bonudery between Big Entry and some of their land,
didn't they?
·
A. Yes, and I have been on this property, I will say, about
nine or ten times ·beginning back about i916, and I have made
maps of the adjoining· properties and estimated the timber
and I have become more or less familiar with it during that
length of time.
Q. Did you go on it in 1926?
page 1892 ~ A. I think we went on some adjoining properties in 26. I don't think we went on this tract
in 1926.
Q. Do you remember when was the last time you were on
itT
A. I was on it in 21 and 20, I think was the last time.
Q. In 1926 which was the last time you considered the matter, 1\'Ir. Krinbill, outside of the valuation placed on it by the
United States Government, what was your private opinion as
to the value of the land only in the Big Entry tract, independently of any timber?
A.. The land alone, without any timber, I considered worth
$20 an acre. That was made in 1926 as of March 1,-1913.

,'
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question, and I was asking·

Mr. Parrish: If you want that stricken out, I wont make
any objection.
Mr. Gravatt: I have· an objection to all of it. The defendant
declines to cross &amine and excepts to the testimony of the
witness.
W. S. ROGERS, JR.,
recalled on behalf of the plaintiff in rebuttal,
testified as follows:
page 1893}

Examined by Mr. Parrish:
Q. Will you state whether or not you made ay inspection
of the lands of the Richmond Oedar Works in 1925, following
a. fire there?
·
A. I did November 23, 1925.
Q. Under whose instructions did you make that inspection!
A. ·Mr. T. J. Wright, Jr., Manager of the Richmond Cedar
Works, Norfolk Branch.
Q. How do you place the date you made it Y
A. I made an entry in my diary as I do every day. I am
required to keep one as to my movements and what I do.
Q. Did you consult that diary and get the date Y
A. I did.
Q. What was the result of your inspection? For what
purpose were you asked to make the inspection and what was
·
the result of it Y
A. Mr. Wright instructed me to go in there and make an
inspection of the fire that was &urned in there and I had 'been
in there several times while the fire was burning and after it
was out he wanted to lrnow the extent of the damage and sent
me ·in there to find out. Section 5, south of the farm, and
north of the Richmond Cedar Works C'anal, was badly burned,
but west of the Portsmouth Oanal was not. It was what we
call a running fire and, in some places in there
page 1894 ~ there were a few hole-s bti.r~ed by a stump. I
did not go over every acre but I went up the
Richmond Cedar Works Canal for approximately a mile and
off to the north and south at various places, and there was
very little damage from the fire· that came over from the Nor..
folk & Western. There was· one spot right near the intersection 'of the Cedar Works Can~l in the northwest quadrant,
right where your pointer is, a spot of about two acres (I didn't
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survey it but just estimated it) that was a little badly damaged, but outside of that I could11 't see any material damage~
to that section.
Q. -How does the condition of the land at the present time
compare with the condition when you went there following the
1925 firef
..A.•. The 1925· fire did practically no damage and the 1930
fire burned nearly everything, ground and all. The juniper
thicket immediately to the south of the Cedar Works Canal
and west of the Portsmouth Canal wasn't even killed. You
see ·that section of 160 some acres. That is young juniper
saplings, as big as your wrist and ·larger. They weren't even
killed in 1925, but they were killed in 1930.
Q. ·You refer now to Block 3, Section 3 Y

A. Yes; sir. ·

No Cross Examination.
page 1895 } . - B. J. DOWNEY,
- - recalled on behalf of the plaintiff in rebuttal, testified as follows :
Examined bv :Nir. Lawrence :
Q·. -You h~ve previously testified in this caseY
A. Yes, sir.
Q. And testified you made a complete examination of this
area shown on the platy
·
_
A. Yes, sir.
Q. There has been considerable testimony on behalf of the
defendant since you testified to the effect that in the year 1925
there were one or niore :fires which did serious damage to this
area. Will yo~ state what evidenc~ of that damage you
found in your examination, if any?
· A. I made a right considerable examination to see if I
could determine whether "there had been a fire of recent
years. I couid not, in my examination, say that there had been
a fire. .
.
Q. With the exception of the lower part of Section 5, which
is not involved in this suit, did you see any ev~dence of damage previous to the 1930 fire, the area ·below the farm T
A. That -area does not contain any reproduction. That
would be my idea of saying that for years back it must have
been burned for the reason that it did not have reproduction
on it. There are some weeds that have grown there but no
young growth there at all.

____.,
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Q. What evidence of previous fire did you find
on t.be other area, if any t · ·
A. To determine whether there had been a
previous :fire, I went into the young growth, the reproduction
on the various other areas, cut into them and studied wach
specimen that I went into a.nd tried to get an average number
of specimens for my own use, for use here to find out whether
they haq been damaged by former fire. The former fire damage would have· shown on the rings. There is no question
about that if it had been enough to damage the property. ·I
couldn't find, in cutting into the various specimens from one
to fifteen years, which is the reproduction, g·enerally speaking, over these tracts, any stoppage of growth during that
'time. I have cut into a number of specimens on each area,
trying to determine that one fact.
·
·

page 1896

~

. CROSS

EXAMINATION~

By Mr. Gravatt:
Q. .Suppose the young growth had been killed by the fire
of 1925, then ·your reporduction. wouldn't have· shown any·
·
thing at all, would it?
A. Th~ t i~ correct, yes, sir.
RE-DIRECT EXAMINATION.
Bv Mr. Lawrence:
·Q. If the reproduction had been killed in 1925, would you
have found trees fifteen years old there Y
A. Oh, no.
·page 1897 ~ Q. Did you find trees fifteen years old scat-tered over that area t
·
A. All the way from one to fifteen. The average is probably seven or eight years. The riuijority o.f the growth on
:the ground is· probably seven, €ight to ten years.

C. I. MILLARD,
a witness on behalf of the plaintiff, in rebuttai, being duly
·sworn, testified as follows:
·
·
·
·Examined bv 1\Ir. Parrish:
Q~ Mr. lVIi'ilar, you are Mr. C. I. lVIillard, are you not?
A. Yes, sir.
Q. You live in Norfolk f
A.· Yes, sir.
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Q. What position do you occupy at the present timeY
A. In the banking business~
Q. Mr. Millard, were you formerly connected with the
Roper Lumber CompanyY
A. Yes, sir.
.Q. Between what years were you com1ected with the Roper
Lumber Companyf
A. 1910 to 1922.
Q. While you were connected with the Roper Lumber Company, did you have occasion to become acquainted with cutover land as adaptable for agricultural purposes
page 1898 } in Norfolk Countyf
A. Yes.
Q. Your eompany is engaged very largely in the sale of
such lands, is it not Y
A. ·Yes, sir.
,
Q. Have you made an inspection of the Big Entry land of
the Richmond Cedar Works recently?
A. Yes, sir.
· Q. Do you recall when it. was Y
A. A week or two ago. I don't remember the date.
Q. Very recently, wasn't it?
A. Yes.
Q. Some question has arisen in this case as to the extent
of the damage to the Big Enry lands by the fire in _1930. I
want to ask yon whether, in your opinion the land in the condition in which you saw it has any present value at allY
A. Very small.
~

J. M. WESTON,
a witness on behalf of the plaintiff, recalled, testified in rebuttal as follows:

page 1899

·Examined by Mr. Parrish:
Q. Mr. Weston, did you have occasion to be on the land
of the Richmond Cedar Works in 1925 after the fire had
burned over it f
A. Yes, sir.
Q. \Vhat were you doing there, and how muc-h of it did you
seef
A. I worked there about four or five weeks with a gang
of men.
Q. Were you with Mr. LynchY
. A. Yes, sir.
Q. Will you state whether or not the fire that burned over

__
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the Richmond Cedar Works Big Entry land in 1925 did any
substantial damage to the soil or Jand 7 ·
A. It did not burn much of the ground, but it was more of
a·top burning. We dug holes about ·every 150. to 200 yards
apart to get water. I imagine we dug hole·s two feet deep
to get water.
Q. Do you know whether. or not the cattle stayed in there
during and a.fter the fire?
,.
A. Yes, sir, the cattle were in there during th.e lire, and t.
they ran them out and they ran them out after the fire.
:1
Q. And they stayed in there until sometime after the fire,
too, didn't theyY
A. Yes, sir.
page 1900 ~ Q.· Have you done any hunting in there since
19257
A. Yes, sir, I have been there several times.
Q. What did you notice about the condition of the ground?
A. It had grown up with rush grass and thickly underground stuff.
Q. Did the soil show any signs of being burned t
A. No deep holes.
Q. How does the condition of the land since the big fire
of 1930 compare with its condition after the 1925 fire Y
A~ Just like turning a house upside down. There are holes
big enough to throw a house in there. There is no land in
there.

W. LYNCH,
a witness on behalf of the plaintiff, testified in rebuttal as
follows:
·

'

Examined by Mr. Parrish:
Q. Mr. Lynch, did you go up the Norfolk & Western with
some gentleman a few days ago to identify this picture and
place it on the ground f
A. Yes, sir.
Q. It has been testified that Mr. B. C. Smith, o.n an O(}casion shortly after the big Cedar Works fire, pointed out to
you a place where he said fire had been burning on the north
side of the track, and that yon blazed a telapage 1901 } graph pole there. to show the place of the fire;
is that correct? ·
A. Yes, sir.
Q. Is that telegraph pole shown in this picture, plaintiff's
Exhibit No. 4 7
·
·
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A. Ye.s, sir.
Q. Is that the picture?
A. Yes, sir.
Q. Mr. Lynch, considerable testimony has been taken in
the case about the amount of damage done to the Big Entry
land of Richmond Cedar Works in 1925 fire ; you were in
eliarge fighting that fire for the Roper Lumber Company,
were you not~
A. Yes, sir.
Q. "\Viii you state to what extent the lands of the Richmond
Cedar Works were damaged in that fire¥
A. It burned all over it, but it didn't damage the land.
Q. How did th.e land of the Richmond Cedar Works Big
Entry after 1925 com
e with the condition after 19301 A. In 1925 it burne a surface fire and didn't kill the trees.
In 1930 it burned t land.

page 1902 }

HUGH DUDLEY,
a witness on behalf of the plaintiff, recalled in
rebuttal, testified as follows :

:Examined by Mr. Parrish:
_Q. In connection with your work of assisting the Richmond
·Cedar Works in investigating and in the preparation of this
case, will you tell us when was the first time you ever heard
of Mr. L. L. Bradford?
A. On the night of May 12th was the first knowledge we
had of Mr. Bradford.
Q. You may stand aside.
A. There is one other question Mr. Gravatt asked yesterday
which I can answer: He asked when Mr. .Smith showed that
point on th_e _railroad? _
Q. Yes, sir, we would like to know when Mr. B. 0. Smith
pointed -out the place shown in the picture that Mr. Lynch
just testified about?
A. October 24th.
Were you present?
:
A. Yes, sir.
.
Q. Did you see J\{r. Lynch blaze· the telegraph pole Y
A. Yes, sir, and I gave him the knife to blaze it with.
Q. Mr. Dudley, a lot of testimony has been given in this
case about this gum swamp, where the fire was smoking for
some weeks before the fire, and I would like for you to tell
the jury the exact location of that gum swamp, how big it
was and where it wast
·

,.
A

_f
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.
A. The eastern edge of the Gum Swamp is
page 1903 } about three hundred and fifty feet west of the
alleged point of origin of the fire and the edge
of Gum Swamp is about ten chains north of the railroad.
Q. Ten chains is six hundred and sixty feet, isn't it f
A. Yes, sir. The general direction of the eastern line of
the Gum Swamp is north about fifteen chains. Then it bears
to the right about ten chains and turns north. The western
line of the Gum Swamp is aboutfive or six hundred feet still
further west, and runs north for probably two thousand feet,
a.nd then circles west, and I 'vould say opposite the fifteen
mile-post, probably between three and four hundred feet from
the railroad, looking north from the fifteen mile-post.
1\Ir. Parrish: The plaintiff rests in rebuttal with the exception of one witness which we would like to put on Tuesday
morning.
The Court : About this view, whereabouts are
you going to meet them, Mr. Wendel.
1\Ir. Wendel: At Deep Creek.
The Court: }.{eet the sheriff at Deep Creek. Where arc
you going first f You are not going to Y adkin first, are you Y
.Sheriff Wen del: No, to the other place first. They come
in that way.
The· Court: Then you go to Deep Creek, and then to the intersection of the ditches
Sheriff Wen del : Yes, sir.
1\fr. Parrish: The parties l1ave agre.ed that, if it is necessary
to get any automobiles for the jurors, you may do so and
tax it as cost.
The Court: So much for that. Then they want to con1e to
Yadkin and go up the railroad. Yon will have to take somebody besides yourself-another officer. You gentlemen arf'
there to have eyes, and you must not get any information from
anybody at all. You will have to go from Yadkin on the motor.
1\fr. Hughes: 1fotor flat cars.
The Court: There will have to be just the Sheriff and his
deputy.
Sheriff \Vendel: I will take two deputies.
~
The Court : Of course you will be in the hands of the people of the Norfolk & Western; there 'vill not be anybody
there representing the Cedar Works. You must
page 1905 } not get any information from the Norfolk &
Western, and it would be wrong for yo~ to get it

page 1904 }
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and wrong for them to give it. If anybody attempts it, you
report it. You go there to get a view, to see what it is, but you
cannot be too particular about it. I want to warn you and I
want to warn you not to let anybody give infonnation to you,
and if anybody attempts it, I will punish them. I want you to
be very strict about it. We would like the men who take the
.car up there to be dummies, so as not to say anything. Is
there anything else you want to say to the juryT
·Mr. Parrish: We would like to dictate the things we want
the jury shown, and we think it is best to dictate it and let Mr.
Phlegar turn it over to the Sheriff tomorrow. ·
The Court: You will go up there Monday and come back
Tuesday.
~Ir. Gravatt.: If I may be permitted to s·tate some of the
things which we would like the jury to ·examine, we will do
so. now.
.
Of course both sides want the jury to carefully look over
the gTound on the north and south at the point where the
fire is supposed to have started.
Mr. Parrish: vVe will give the Sheriff the map of that,
and I think the Sheriff and the jurors can locate the point ..
I think that they can locate the blazed telegraph poles.
Mr. Dudley: I don't think that they can tell the difference, Mr. Parrish, because there has been an
page 1906 ~ inspection of poles by the Telephone Compay..
Mr. Parrish: Is the red cross mark 'on the rail
yetY
.
Mr. Gravatt: I will trust the juror who beat us in identifying the poles to find it.
Mr. Parrish: They can talte the maps.
]J[r. Gravatt: The jury will please make a careful examination of the territory on the north side in the vicinity of mile
post 15. It may be necessary for several of you to. walk
down in there a short distance in order to look at that section of country to see if there remains even now some unburned space. Also at or near that point we request that
the jury will look to see if there is a cat-tail bed on the north
side and near it the shell of an old log. Of cQurse the jury
will examine the points that have been marked and indicated on the map, such as the water hole and that peculiar
shaped telegraph pole.
In addition to this, the reason the defendant requests th~
jury to cover the mileage between 11 and 19 is so that the
jury may get a general picture of what various witnesses
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saw in coming in and out.· We feel that will enable the jury
to arrive at the truth.
The defendant also requests that the jury go on the Camp
line. We realize that that is an arduous task. We apologize
to the jury for asking you to do it; nevertheless, we feel that
. it is necessary to a proper determination of the case.
We also ask you to notice the crops on the
page 1907} land of the Richmond Cedar Works which they
are cultivating, and likewise the observation.
tower that they have arranged that they are anxious for you
to look from that point. We think that will give you a general
picture of conditions which both sides have tried to bring
here during the case. I suggest you take all the maps and
all the photographs so if one or the other of you should want
to get some information, you can look at the maps or photographs on the ground.
Mr. Parrish: Counsel for the plaintiff request the jury to
go out into the Richmond Cedar Works lands at the point
where the entrance to the farm is, and you drive up the
;road by the fields which are planted, as shown on the map,
up to the bank of the Portsmouth City Canal. The bank of
the canal is passable for automobiles down to a short distance before you get to the intersection, when it will be necessary to get out and walk. Then you can go to the intersection, and there is a bridge across the Richmond Cedar Works
Canal and the old railroad bridge is across the Portsmouth
Canal. At this point the Richmond Cedar Works has caused
a tower about eight feet high to be built. We wish you to
go up in that tower, and it has pointers on it pointing to Sections 2, 3, 4 and· 5. There is no pointer for Section 1, because
that is up here (indicating on the map). From that you
:
can get a good view of the land, except Section
page 1908 1. The view has been cut off of some in Section
3 by the juniper growth.
The Cedar Works bas also caused to be built, in the interest of keeping the jury dry-shod, a runway out in Section
2 across 'the Portsmouth Canal and going out into this Section 2, which has been contended in evidence to be one of the
most badly burned sections by the fire, and you will go down
there and get a good look at the soil without getting involved
in too much vegetation. 'The jury is invited to go up and
down any canal and out into the fields shown on the plat.
The jury are also asked to examine from the tower or from
the bank of the canal the young reproduction around the
various sections, particularly Sections 3 and 4, which wag
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killed by the fire but which still can be seen. There is a block
of timber here, Block 4, Section 3, and another little block in
5, Se~tion 4, and I doubt if you get down that far. In connection with the trip down the track, we would like the jury
to have with them the original exhibit W. L. R. No. 3 which
is. the large scale track map and to notice on that map the
point on the south side of -the track between telegraph poles
14 and 15 which shows the point where the Cedar Work~
claim that the fire was set out; also to note the pqint marked
by cross mark on the north side of the track between telegraph poles 15 and 16 which is the point where
page 1909 ~ a smoking log was said to have been located,
· ·
and the point between poles 16 a.nd 17, marked
with a yellow circle where B. C. Smith is said to have
pointed out the location of a place wh.ere fire had burned a.nd
other points of intere~?t as shown on .this map.
·The attention of the jury is specially in:vite.d to the fact
that from the railroad track you do not look upon any lands
of the Richmond Cedar Works. The lands you see from the
railroad track are the lands of Ackerley and of Camp with
the exception of this one little block that runs up to the railroad here. The main part of the land is back from the railroad. In connection with the walk down the Camp line from
the 15 mile post, the attention of the jury is invited to the
fact that the Richmond Cedar Works timber is situated not
only along that line but there is a large clump in the upper
central part of Block 1, scattered all through here, and a
great deal of the timber is south of" the :Richmond Cedar
Works Canal in this part shown as Block 2 and also down
through tl1e bottom part of that block. There is no timber
on Block 3 but on Block 2 and scattered up along the line in
the central part of Block 1. The jury are also requested to
take along the maps you were furnished with at the begin-·
ning of the trial.
page 1910 ~
,.

TWELFTH DAY.
Portsmouth, Virginia, July 13, 1931.

The Court n1et pursuant to adjournment of Friday, July
10, 1931.
.
Present: Same parties as heretofore noted.
NOTE: The Court and counsel considered Instructions until 1:00 o'clock P .. ~L Thereupon the Court took a recess
uritil 2 :00 o'clock for lunch.

__;
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AFTERNOON SESSION.
Portsmouth, Virginia, July 13, 1931.
The Court met at the expiration of the recess.
Present: Same parties as heretofore noted.
NOTE : The Court and counsel then discussed Instructions.
1\fr. Parrish: I have a statement which I wish to make in
Court, to be incorporated in the record.
When the Court adjourned on Friday it was with the understanding that the jury 'vould take a view of the premises
on Monday, and that counsel and court would
page 1911 ~ meet Monday for the purpose of discussing Instructions, and that the trial would be resumed
Tuesday morning, the plaintiff having reserved the right to
l;)ut on one or two witnesses Tuesday morning.
·
When the question of Instructions came up, counsel for
the railroad company took the position the plaintiff's theory
in the instructions drafted for the Court that the railroad
company mig·ht be liable for having negligently set out the
"ntiff's declaration and
fire, was not ro
d
tfainb 's Bill of Particular~ although plaintiff has called
neir attention to the third and fourth counts in the declara ·
ation and has taken the position that the Bill of Particulars
·by request of defendant's counsel, was only meant to apply
to the theory that the fire 'vas set out by defendant's train.
Plaintiff further took the position that the question of possible liability on the part of the railroad eompany largely
appeared from the defendant's own testimony, and that the
theory of the railroad company's liability in that connection is largely in the na.ture of replication of the railroad company's grounds of defense that the fire blew across from
the north of the railroad. Plaintiff"s counsel feels that
after the trial has gone on for nearly three weeks, nothing
ought to be done whic.h could occasion any possible error in
the trial of this case.
We contend that there is no possible way in
page 1912 ~ which the railroad company could have been prejudiced by these contentions of the plaintiff, as
every possible line of testimony has been developed and the
railroad company showed by its filing of .grounds of defense
in May that it 'vas fully cognizant of this claim being made
o~n
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by the plaintiff, and since defendant's counsel have argued it
was determinedly against this back-fire· theory, plaintiff now
states that it will file tomorrow morning an amended Declaration and an amended Bill of Particulars setting forth in de- ·
tail the ma.tters presented in Instructions C and D, and
that the defendant may ha.ve as much time as it pleases to
call evidence to disprove these theories, and we will agree
to any postponement that they wish to get their witnesses
here, if they have any.
Mr. Gravatt: May it please your Honor, in view of the
statement produced in the record by counsel for the plaintiff,
the defendant respectfully requests an adjournment until
Wednesday morning, at which time. it will be prepared to state
its position to the court.
Mr. Parrish: To adjourn u:p.til Wednesday morning to know
what the railroad will do Y
Mr. Hughes: Yes. We have to read the evidence with that
in view. In reading the evidence, we have not had that in
view.·
~
Mr. Gravatt: We are surprised at the position
page 1913 ~ of counsel in undertaking to make the claim, and
we want to do what is necessary to protect defendant's interests.
The Court: Could you gentlemen come back tomorrow
morning!

NOTE : Thereupon, the Court adjourned until10 :00 o'clock
tomorrow morning, July 14, 1931.
page 1914

~

THIRTEENTH DAY.
Portsmouth, Virginia, July 14, 1931.

The court met pursuant to adjournment of yesterday.
Present: Same parties as heretofore noted.

J. T. FARMER,

a witn~ss ori behalf of the plaintiff, being duly sworn, testified as follows:
Examined by Mr. Parrish:
Q. Mr. Farmer, will you state your full name and addressY

..._
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A. J. T. Farmer; Elizabeth City, N. C.
Q. What is your occupation?
A. United States Government Tick Eradication.
Q. That comes under what department?
A. Bureau of Animal Industry.
Q. And under what official are you employed t
A. Under the Federal Government, special service.
Q. I mean under what particular Federal department are
you working at the present time-under the South Carolina
Division?
A. Yes, sir.
Q. How much experience have you had" in the tick eradication department of the Government?
A. About eight years.
Q. Have you been engaged in it pretty constantly during
that time?
page 1915 } A. Yes, sir, all that time.
Q. What kind of duties do you have in the way
·
of eradicating ticks?
A. We have found a dip which is used on cattle in various counties, and then we have certain areas where cattle are
running at large we have gotten out by force.·
Q. In connection with your duties in the eradication of cattle ticks. 'did you ever have occasion to be on the Richmond
Cedar Works Big Entry land Y
A. Yes, sir.
Q. When was it and how much time did you spend there?
A. In the fall ·of 1926 and all of 1927 up to November.
Q. How much of that time did you spend in there Y How
often did you go in there?
A .. All of it.
Q. You were in there practically constantly t
A. Approximately all of it.
Q. At a camp where you practically lived on the Big Entry?
·A. ·Yes.
.
Q. Will you tell us where the camp was located so I can
point it out on the map?
A. On the Richmond ·Cedar Works Canal.
Q. On the Richmond Cedar Works ·Canal up this way
·
(pointing)?
A. Y·es, sir, in three or four hundred yards of the end of
it.
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Q. What kind of work did you have to do in
page 1916 ~ there in the fall of 19·26 and 1927 f
A. We rambled tha.t woods looking for cattle
in there. In the early spring· of 1927 we killed all the cattle
that 'vere in there, or had them killed, and then Wf1 kept on
and hunted week by week.
Q. Hunting for the cattle so you could kill them all'
A. Yes, sir.
Q. The idea was tl:.at the cattle were infected with the
Texas tick fever f
A. Yes, sir.
Q. ·How much of that ground of the Big Entry land of the
Richmond Cedar Works did you go over Y
A. All of it.
Q. During· that period of a year¥
A. All of it.
Q. :Oid .you notice, while you were in there, whether the
Big Entry land, and particularly the soil, showed any evidences .of substantial damage by previous fires f
A. Not so much.
Q. Describe the condition that it was in?
A. You could go for several hundred yards, and you
wouldn "t find any of it burned, and then you could find some
evidence, you could find it burned around stumps, but the
land as a whole was not burned practically any except in one
or two places. Take the ea.st side of that Portsmouth Ditch,
it was burned there worse than on the north side
page 1917 ~ of the Richmond Cedar Works Ditch, and 1
should say the south side of the Richmond Cedar Works was burned a Iittle worse than the north side of
it, but not so -much.
Q. But not so much?
A. No.
Q. Did you have occasion to go to the Big Entry land recently to take a look?
·A. Yes, sir.
Q. When?
A. Yesterday.
Q. How does the condition of burning compare with 1926
and 19277
A. It is burned up. _
Q. How does the level of the soil compare with what it was
when you were in there in 19·26 and 1927?
A. Approximately two or two and a half feet.
c
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Q~ Do you mean it is two or two and a half feet lower tha.u
what it was then 7
A. Yes, sir.
Q. How would you consider the extent of damage so far
as the future use of the land is concerned?
A. I would consider it worthless.

page 1918

~

CROSS EXAMINATION.

By Mr. Gravatt:
Q. You are not a soil ·expert, are you 7
A. No.
.
Q. You are a tick expert 7
A. That is right.
:Nir. Gravatt: Stand aside.
T. J. WRIGHT,
a witness on behalf of the plaintiff, recalled, testified as follows:
Examined by Mr. Parrish:
Q. 1\tir. W~ight, the defendant, the Railroad Company, introduced in evidence three photographs Nos. 15, 4, 71, 72 and
73, which appear to show some stumps located somewhere on
the Richmond Cedar Works farm; in order tha.t the jury
may have the correct information as to the scenes that appear in those picturest I want to ask you if you have taken
a look around the farm at those stumps, or similar stumps,
and if you have any explanation you want to give as to the
way that they appear?
A. These pictures show the stumps standing up a little
above the land. I think that situation arises from two different causes; ~that soil, when you first break it, is very loose
and chaffy. As a matter of fact, when you first break the
land the mule will not stand up but mires, and
page 1919 ~ you have to use what is called the muck shoe
on the mule. I have one here.
Q. Is that what you refer ·to (exhibiting iron)~
A. Yes, sir. After a year or two the land packs itself so
that it is not necessary. There is more burning around the
stumps than any other part of the land. It is customary each
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year, when the land is broken, the roots· and the other part
of the wood that is burned up, we pile it around the stumps
and burn it to help get rid of the material and to help with
the destruction of the stumps. I think that is the. only explanation I can give of it.
Mr. Parrish: That is all.
Mr. Gravatt : No questions.

J. T. FARMER,
a witness on ·behalf of the plaintiff, recalled, testified as foi..:
lows:
Examined by J.\IIr. Parrish:
Q. Mr. Farmer, when these cattle were killed, were the carcasses taken out of the Cedar Works land Y
A. Yes, sir.
Q. How did your helpers get them out Y
A. By mule carts.
Q. Where did you drive the carts Y
A. On the north side of the Richmond Cedar
page 1920 ~ Works ditch.
Q. Pretty well all through there Y
A. I would say around 1,200 or ·1,500 yards all the way up
and down.
Q. Did you have any difficulty in getting the cart up .there!
A. No, sir.
Mr. Parrish : Th~.
plai tiff rests.
·
Mr. Hughes: We · h to recall Mr. Benthall for a few
questions.

ERNEST BENTHALL,
a witness on behalf of the defendant, recalled, testified as fol-

lows:
Examined by Mr. Hughes:
Q. Mr. Benthall, you testified before in this caseY
A. Yes, sir.
Q. What is your weightY
A. About 202.
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Q. Can you estimate how much heavier you are than Mr.
BradfOTd!
A. I don't know exactly Mr. Bradford's weight, but I judge
him to weigh about 165-about 37 pounds difference.
Q. A colored man named Chalk, testifying for the plaintiff.:
has said that at mile post 16 he saw the Bradford boy ana
one of the men in the hunting party around noon. Who was
·
with the Bradford boy, do you know!
page 1921 ~ A. I was with him about noon time.
Q. Where was Mr. Bradford thenT
_ A. }Jir. Bradford had gone east.
Q. Did you also g·o east at any time Y
A. I saw a ·bear cross the track, and I had my boot off
about that time, and as soon as I ·could get my boot on I walked
down that way.
_Q. What were you doing with the bootY
_A. Trying to carve it so it would be comfortable to iny feet.
Q. For what purpose did you gentlemen go east.
A. We saw a bear cross the track, ad w·e went to where we
saw the bear cross.
Q. How long did Mr. Bradford go east before you did f
A. I suppose there was about ten minut€s difference in the
time that we started.
Q. What became of the boy7
A. He remained at mile post 16.
Q. When dfd you finally see Mr. Bradford again?
A. About 1 :30.
Q. Which way was he heading f
A. He was heading west.
Q. What was the smoke condition at that timeT
Mr. Parrish: He testified to that, and we object.
Mr. Hughes: I don't remember.
page 1922 } By Mr. Hughes:
Q. Have you testified about the smoke conditionT
A. Yes, sir.
The Court: Don't repeat what he testified to.
Mr. Hughes: No, sir.
By Mr. Hughes:
•
Q. Did you get a drink. from that colored man 7
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A. I think on two or three occasions I got a drink
him.

fro~

Mr. Hughes: That is all.
Mr. Parrish: No questions.
The Court: Is there anything else in the way of testimony'
Mr. ·Hughes : No, sir, except some documentary evidence.
If your Honor please, we want to offer in evidence the defendant's written motion for bill of particulars with file mark.
Mr. Parrish: What is the reason for offering this in evidence?
Mr. Hughes: I don't know that it is in evidence without offering it. If you will agree that ·we may read it without offering it, it will save the trouble of doing so. I want to offer
this and the bill of particulars and the interrogatories. I am
not sure that ·they may he read to the jury withpage 1923 ~ out being offered in evidence. They may or may
.
not be.
.Mr. Parrish: We haven't any objection to reading anything
to the jury that is in the court papers.
Mr. Hughes: Anything in the court papers?
Mr. Parrish: Anything in the record.
Mr. Hughes : That is a question, what is in the record.
~{r. Parrish: A motion· for bill of particulars and interrog·atories or anything of that sort.
Mr. Parrish: You stated yesterday that the bill of particulars is not a part of the record.
Mr. Parrish: We will not raise any point of that.
Mr. Hughes: We want to offer this in evidence (handing
~{r. Parrish paper to be marked Exhibit No. 17).
Mr. Parrish: We have no objeetion to this letter being put
in.
Mr. Hughes: We desire to introduce a letter from Messrs·.
Savage & Lawrence to Messrs. Hughes, ·Little & Seawell, dated
June 22, 1931. I do not think it necessary to read it to the
jury at this time.
NOTE: This paper is filed marked Exhibit No. 17 is is as
follows:

--

N. & W. Ry. Co. v. Richm?nd Cedar Works.
page 1924}
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EXHffiiT NO. 17.
''SAVAGE &LAWRENCE
203 Granby Street

Norfolk, Va.
(Stamp)

(RE:CEIVED
Jun 23 1931
HUGHES, LITTLE
& SEAWELL)

J nne 22, 1931.
"Messrs. Hughes, Little & Seawell,
l..Ja:W Building,
Norfolk, Virginia.

"Re: Richmond Cedar Works v. Norfolk & Western
Railway Co.
'·Gentlemen:
''We have given further consideration to your letter of June
19, in whieh you state that ~fr. W. E. Robertson, dispatcher
at Crewe, has in his custody the record of the numbers of
the defendant's trains operated by it on October 4, 1930, and
npon such reconsideration are of the- opinion that the information requested in the interrogatories heretofore propounded can· be supplied by the dispatcher, if called as a witness. Inasmneh as the information sought in the -interrogatories will not be furnished until the beginning of the trial,
we see no reason for insisting on the interrogatories, if the
information can be supplied as well by the dispatcher. We
have accordingly obtained an order for a subpoena duces
tecum, and have had the Clerk issue a subpoena duces tecum,
and a summons requiring Mr. Robertson to attend as a witness on Thursd.ay, J nne 25, at 10 :00 A. :hL, with his records.
If Mr. Robertson appears with his eomplete recpage 1925 } ords when the case is called on Thursday, June
· ·· 25, we will waive the filing of answers to our interrogatories, on the strength of the statement in your letter
of June 19 that all such records are in the custody of Mr.
Robertson.. If, for any reason 1\'Ir! Robertson ·does not ap-
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pear with his complete records, we shall insist upon the fll~ng
of answers to the interrogatories as ordered by the court.
"vVe enclose herewith copy of the order for the subpoena
dttce.~ tecU'm and 0f the affidavit in support thereof.
Yours very truly,
SAVAGE & LAWRENCE.
''-Copy to:
Hon. Charles W. Coleman,
·tludge, Circuit Court of
Norfolk County,
Portsmouth, Va.
Encs.
L/n"
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Mr. Gravatt: ~{ay it please your Honor, there is one other
item, on pages 669 to 672, transcript of motion made by Mr.
Parrish before your Honor in the room there on June 30,
1931, with reference to the amendment to the bill of particulars. We offer those four pages of transcript as evidence in
this case.
Mr. Parrish: The court has already ruled them ont.
rrhe Court: The statement madeMr. Parrish: (Interposing) The discussion between court
and counsel in your office. The motion was made and the
motion granted. It is not relevant, and the court
page 1926 ~ ruled it· out a week ago.
Mr. Gravatt: I want to offer it in evidence.
The Court: 1\Iy position there was that what was said there
was not for the jury and was not evidence.
Mr. Gravatt: We maintain it is evidence now.
Mr. Parrish: I never heard of it being called evidence.
The Court: That was a discussion about the question-it
was the statement· made by Mr. Gravatt?
Mr. Gra.vatt: Yes, sir.
The Court: Do you object to it, ~ir. Parrish f
Mr. Parrish= }Ir. Hughes, we have no particular objection, but we do not want to clutter np the record. I am willing to state to the jury that we made it from 11 to 3 instead
of 1.1 :30 to 3.
lVIr. Gravatt: All that counsel has to do is to object. If he
wants to argue why I a.m to g-et something in, I want to make
some statement to the 'jury.
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Mr. Parrish: The matter you refer to has already been
ruled out, out of the presence of the jury, and you are making a motion to get it in.
The Court: What you 'vant to get in is a. eertain statement made by Mr. Parrish?
1\tfr. Parrish,: Yes, sir. I haven't been on the witness
stand 7
The Court: You want to get it in f
Mr. Gravatt : , Yes, sir.
page 1927 } The :court : I rule it out.
Mr. Gravatt: I except. It is transcript of what
occurred June 30th,
The Court: (Interposing.). He {the reporter} has that
down. You can sa.y what ocm~red in the room.
Mr. Gravatt: L don't know whether he has that, or not. I
am trying to get it in now.
Mr. Parrish: Let me see what it ill; you want to get in.
(Mr. Parrish looks a.t transcript.) Go ahead and read it to
the jury.
lVIr. Gravatt: He withdraws the objection.
The Court : Do you withdraw the objection 7
1\fr. Parrish: Yes, sir; go ahead and read it.
Mr. Gravatt: It is considered in. It is on page 669. The
following occurred in the Judge'·s office, not in the presence
ofthejury:
Note: 1\fr. Gravatt then read the following:

"AFTERNOON SESSION.
''Portsmouth,
c 'The

Virgini~,

J nne 30, 1931..

court met at the expiration of the recess.

"'Present: The same parties as heretofore. noted.
"Note: The following occurred in the Judge's of.fice not
in the presence of the jury:
"Mr. Parrish: W,e wish to make a small
pag·e 1928 } amendment in our bill of particulars. One of the
questions in the request for partieula:rs was to
state the time and place when the ,fire was set out. You have
l1eard all the evidence and have seen that we are dependent
very largely upon circumstantial evidence .as tQ the ~x.act hour
of the fire. We wish to amend it to the extent of half an hour
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by making it read fr9in 11 A. :M. to 3 P. M. instead of 11 :30,
in order to cover everything.
''The .Court : Our statute on amendments to the pleadings
is right broad. Is the bill of partic~lars a part of the plead:..
ing?
#'Mr. Pa.rrish: No. It is to prevent our taking an inconsistent position.
''The Court: It is a supplement to· the declaration?
"Mr. Parish: Yes, sir, an extension or amplification. The
evidence ~bows one or two trains came by between 11 and
11 :30, ·and we make tha.t motion in order that the defendant
will hav.e time to put on proof about those trains.
"Mr. Gravatt: Counsel for the defendant calls attention
of the court to the fact that when information was c.a.lled for
in· the nature of a bill of particulars, one of the points asked
· ·w~ that the plaintiff. sl_lould allege what train or trains it
contended set out the fire, to. which inquiry counsel for the
plaintiff replied that not having the reco·rd evidence of the defendant as to the. movement of trains it could not
page 1929 ~ supply the information. N:ow that they have introduced the record evidence of the defendant as
to the movement of trains, defendant renews its request before it introd~ces any of its testimony that ·they supply information on that point and sta.te· what train they contend set
out the fi·re which is the basis of this suit. The defendant feels
that it is entitled to know, before 'being put to .its proof, wha.t
train the plaintiff alleges or will contend is the train that
Rtarted the fire which is alleged to have burned the plaintiff's
property, and without that knowledge defendant is at a disadvantage in responding with its proof.
"Mr. Piarrish: Counsel for the plaintiff replies that the
defendant and defendant's counsel knows as much about the
case as we do, having put on all the evidence without reserve,
and having disclosed as near as we could when it started. We
do not know which train started it ; it may have been one of
four or five trains that passed before the fire. We have told
everything we know. We can't file particulars when we have
already given all the evidence.
·
"Mr. Gravatt: The defendant thinks that the plaintiff
ought to be required to sa:y what train or trains it will charge
with guilt in this case.
''Mr. Parrish: If you want to do that, we will have to
make a charge against all. I will give a. list of all the trains
.between 11 o'clock and 3 o'clock.
''Mr. Lawrence : We will say all the trains which passed
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·
the point between 1~ A. ~:I. and 3 or 3 :30 P. M.
page 1930 ~ "Mr. Parrish: The witnesses said that they
saw the Cannonball and the Pocahontas go by
and a. coal train and two more freight trains, but none of
them saw the fire start, and we are dependent on circumstantial evidence.
"Mr. Gravatt: It is a physical impossibility for two o.f
those trains to have set out this fire. If the fire was set out
by a train of the defendant, it was not set out by two or three
or four trains but by one train, and we think that they out
to name the train tha..t they think to be guilty, unless the statemen made by counsel as a part of the record is before the
jury, namely, that they do not know what train set the fire
out. If they make that frank statement, we will be content
with it.
"The Court: It seems to me a.bout a thing of this sort,
when two or three trains pa.ss a place and a spark was
dropped, and tha.t spark caught and began to spread, if it
was dropped on the right-of-way of the railro-ad, it would be
a difficult thing unless the man was there on the spot to tell
what train it was. Of conrse you are limited between what
time?
'' .&Ir. Parrish : Between 11 and 3 o'clock. I think the evidence is so far undisputed it was start-ed between 11 and
2:30.
'' 'rhe Court: I think you have the right to amend that.
"Mr. Gravatt: We would like what passed here to be
transcribed separately, to be ·a part of the pleadpage 1931 } ings in the case. We wish to use the statement
in argument before the jury. If this is a part
of their a.mendment"Mr. Parrish: (Interposing.) No; we made a motion to
amend.
.
"Mr. Gravatt: He made a statement, and that statement
has been transcribed.
"~Ir. Parrish: It is the statement before the jury.
''The Court: What I am ruling on is to permit you to
change from what hour?
"Mr. Parrish: From 11 to 3 :30.
"The Court: I think that ·is all right."
Note: 1\tlr. Hug·hes hands to 1\:fr. Parrish a record.
Mr. Parrish: Do you want to read that to the jury?
1\tlr. Hughes: Yes.
·
Mr. Parrish: We do not want to be put in the position
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of k-eeping any information from the jury. We want the jury
to know everything about this case, but I think it is going
outside of any method of practicing law I ever heard. of to
put in argument of counsel on May 26, 1931, on a. question of
law, to be read before the jury. I do not understand the
procedure, and never l1eard of anything like that. There are
forty pages to be read to the jury, and I do not see what interest it could be to the jury.
.
lVIr. Hughes: It is quite true that a part of this would be
irrelevant. If it was carefully gone over between
page 1932 ~ counsel, I think we could eliminate the argument
portion and put in the remainder, and I think the
record could be abbreviated by counsel getting together and
doing that. But our purpose in offering this colloquy in open
court, which took place prior to the trial, is to show justwhat occurred with .reference to the bill of particulars and
interrogatories.
The Court: As I understand, you want to put in the argument offered on the bill of particulars¥
Mr. Hughes: Not the argument, .but the statements of
counsel in the nature of admissions, for the same purpose as
the other is introduced.
The Court : I will try to rule on these things according
to law.
Mr. Hughes: Of course the grea.ter pa.rt of it is irrelevant
and should be eliminated.
1\IIr. P.a.rrish: If Mr. Hughe.s wants to take the responsibility of reading all this to the jury, we do not object, and
let him go ahead.
Mr. H ug·he-s : We offer in evidence the colloquy between
eonnseiMr. Parrish: (Interposing) We want all or not any in.
Mr. Hughes: I can be the judge of what I want to offer..
The Court: Th court rules that you must read it all.
Mr. Hughes: All right. If your fionor please, I decline
to read it to the jury, 1but I still offer it in evtpage 1933 ~ dence for the purpose of reading to the jury
afterwards the admissions of counsel, and not the
argument.
Mr. Parrish: We objoot to it going in if he is not going
to read it.
'l,he Court: You can read it now or at some other time.
What I mean is that the whole thing is admitted.
!f.r. Parrish: We admit it only on condition that Mr..
Hughes read it all.
. ~fr .. Hughes: I decline to do that.
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Mr. Parrish-: \Ve object.
'11he Court: You don't mean to read it now Y
Mr. Parrish: Yes, or at some time before the argument.
The Court : Sometime during the argument?
1\tir. Parrish: I don't think I read it, but it is the first
time I have heard of argument of counsel being used before
the jury, but if lVIr. Hughes wants to do il? ·we think the jury
should hear it all.
·
~Ir. Hughes : I have stated several times the argument of
counsel will not read.
The Court: I understand the whole thing is offered without objection. If there is any objection, I will rule it all out.
Mr. Parrish: We objeet to it unless it is all read to the
jury.
The Court: Then I rule it all out.
lvir. Hughes : Then we exoopt..
page 1934 }

Note: The following is the portion offered by
Mr. Gravatt above:

''Before tTudge C. W. Coleman.

/

''Portsmouth, Virginia.,
''May 26, 1931.
"Present: Messrs. Savage & Lawrence (~fr. Lawrence),
·Counsel for the Plaintiff. 1viessrs. Hughes, Little & Seawell
(Mr. Hughes) and Mr. Gravatt, Counsel for the Defendants.
~'The Gourt: Gentlemen, I will state to you that the Richmond Cedar Works do some work with the J\tierehants & Farm- ·
ers Bank, with which I am connected. I thought probrobly I
ought to bring that to your attention.
"1vir. Hughes: That does not worry us we assure you, sir.
''The Court: I thought it right t<? mention it.

"!'Ir. Hughes : If your Honor please, we desire, first, tod:ay, to make a motion for additions to the plaintiff's bill ofparticulars. The defendant eontends that the bill of particulars filed by the plaintiff is inadequate, and asks for an additional bill of particulars, especially in the folpage 1935 } lowing respects :
''First: That as to item 2 of the Bill of Particulars filed
professes ignot·ance as to the n~es and numbers of the trains
alleged to have set out the ifiTe in suit, whereas, the defend7
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ant has not asked for the names or numbers of the trains in
its motion for a Bill of P.a.rtieulars, .but, on the other hand,
tl1e Bill of Particulars gives no description or identification
of the trajns, and the defendant submits that an adequate
;statement of the plaintiff's case· requires a.t least the giving of
some information as to the character, or characters of the
train or trains alleged to have started the fire and the direction in which said train or trains were moving. The defendant requests the Court to require plaintiff at least to state in
its Bill of Particulars whether the said train· or trains was
or were passenger or freig·ht trains; if freight trains whether
chiefly coal trains or miscellaneous in char~cter, and the direction or directions in which said train or trains was or were
moving, and as near as may be the time of the passage of the
said train or trains. The defendant submits tha.t plaintiff .
should be required at this time either to give at least this
information, or to state that such information is unknown to

it..

-,,Second. As to Item 4, defendant submits that the plaintiff should be required to state at this time what proportion

of the 5,500 acres of land involved in the suit was timber
land, and the location of such timber land, also
page 1936 ~ what acreage consisted of pine, g·um and poplar
timber and the location thereof, and what ac.reage consisted of juniper timber and the location thereof. In
locating the said timber land plaintiff should be required to
sta.te- on which tract or tracts of those mentioned in the plaintiff's declaration the said pine, gum and poplar timber was
located, and on which the said juniper timber was located,
and at what part of said tract or tracts of land, also whether
the timber mentioned in the Bill of Particulars was standing
or eut timber, and if both what part thereof was standing
timber and what part was cut timber. W·e make that as a
motion for additional particulars.
· "Mr. Lawrence: If your Honor please, with reference to
2 of the motion for Bill of Particulars it reads as follows: ''Train or trains if known, . charged with setting out
the .fire". Now, as a matter of fact, I never heard of designating a train in any way other than by number O·r name. I
think some of the passenger trains are known by name or by
number, and as I understand some by numbers. We have
been trying for nearly three weeks to get that information
from defendant. When we get it we will be glad to give it
to-them. With reference to additions required under item four

·lt~m
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I think we can get that and will be g·lad to furnfsh it without
objection. All the timber there was standing at the time,
none had been cut.
page 1937 ~ Mr. Hughes: Counsel would like to ask
whether we are to understand from ·counsel's
8tatement that. plaintiff is either unwilling or unable to state
either the train or trains that are alleged to have set out the
':fire, were freight trains or passenger trains, and in what direction they were moving.
'' 1\fr. Lawrence: I have indicated we will be very glad to
give them that information 'vhen our interrog~tories are answered .. At the present time I think we have answered fully.
"1\t[r. Gravatt: In order to pres~rve our right upon the
record we are entitled to have tha.t point determined before
we are required to proceed, as to whether or not they will give
the information requested, which is a complete answer.
· "Mr. L-awrence: I dislike to be captions. but 've came
·here to argue ·the question of whether the defendant would
rt.US£\Yer these interrogatories, and not to· have me put on the
stand to be catchised.
·
"Mr. Gravatt: As we understand the law, as bearing on
the matter of answering the interrogatories the Court cannot
properly determine whether an interrogatory is material or
immaterial until the pleadings are made up. This plaintiff
elected to :file an old-fasliioned common law pleading declaration and the law provides how the defendant may proceed.
'fhe S'tatute says that the defendant may not proceed by demurrer •. but must move for a. Bill of Particulars
page 1938 ~ ·before ther·e can be any adequate admission ·of
what is material or i:rn1p.aterial. It is necessary
·
for us to have that information, and I respectfully wish to
read to the Court, in order that the record may b~ complete,
the following statement:
''The defendant· calls attention of the Court to the fact
that this is an action for a tort. The defendant is charged
with doing ~ wrong which resulted in an injury to the plaintiff. The plB:intiff by interrogatories is seeking· information
from defenqant vital to its defense. Defendant has pleaded
not guilty; has denied that it committed the wrongs charged
ag-ainst it.· Plaintiff is asking by these interrogatories that
the e<nirt force the defendant under oath in advance of the
· hearing of any of the plaintiff's case to state whether or riot
it wa.s in a position to have committed the alleged wrongs.
lt is .earnestly submitted that no trial court has the power
· to compel a defendant to disclose in advance of the trial in-
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formation of this nature, which is so vital to its main defense.
The wrongs charged against the defendant are close akin to
the -charge of a crime. Certainly there is another line of authority which would protect the defendant from giving up such
information if there were criminal liability sought to be enforced against it, or if the plaintiff were .seeking to impose
a penalty. By analogy the defendant argues- that the plaintiff is seeking to invade just as sacred a domain, and that no
court under its inquisitorial powers has the right to extract
such information and give it to· the plaintiff so
page 1939 ~ so that plaintiff may use it against a defendant
in order to prove a tort.
"Surely the plaintiff would not bring an action involving
$100,000.00 without having in its possession at least reasonahle and strong probable proof that it is suing a right defendant. If it wishes to supplement this proof by proof in
the possession of agents of the defendant it has the right to
summon these agents at. the trial and examine them under
.oath as any other witness. No respectable American authqrity
has ever held, so far as we know, that a litigant may file interrogatories to get information from a mere witness regardless
of the fact that the witness may be in the employ of an adversary.
''-Defendant calls the Court's attention to the fact that a
corporation answers under seal and cannot be compelled to
·answer a. bill of discovery under oath. Our Supreme Court
of .Appeals of Virginia has so held in Roanoke Street Railway
versus Hicks, 69 Va. 510, 32 S. E. 295. Section 6236 of the
Code contains the provision with reference to :filing interrogatories. By the language of this section it is expressly stated
that only such information may ~be required as could oe compelled by the use of a bill of discovery. Our Supreme Court
of Appeals has declared this to be the la:w by repeated decisions. This Statute contained no provision with reference
t.o corporations until 1919, when the codi.rfiers a_dded the last
- sentence as follows: ''A corporation may be required to answer proper interrogatories under this section
page 1940 ~ and shall answer by its president, vice-president,
treasurer, secretary, cashier, business manager
·or by a.liy officer or agent ha:ving the information sought in
said interrogatories, and such person may 1be summoned to
answer said interrogatories for such corporation'. In other
words, up until 1919 there was nothing in the S'tatute Law
with reference to a corporation being compelled to answer
any interrogatories. Our Court of Appeals in the ca.se re-ferred to has expressly held they could not be required to
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answer, and then the codifiers added this sentence that if
they wanted a corporation to answer they must summon the
agent who has· the information in his possession..
''The Court: How can they know who that agent is f
"''Mr. Gravatt: It is an easy matter..
''The Court: The eorporation 'knows.
'' ~Ir. Gravatt: It is respectfully submitted that the proper
construction of "may" is "must". It is further contended
.by defendant tha.t the codifiers knew that under the decision
referred to our Court had followed the other American Courts
in holding tha.t a corporation could not. be compelled to answer
a bill of discovery, and they provided a remedy hy adding
the fregoing sentence and expressly provided that certainofficers or agents of a corporation having in their possession
~ information sought might be summoned and
page 1941 } compelled to answer..
f
"Now, if your Honor please, it is .a ma.tter of
common knowledge, with any person at all familiar with railroads as to who keeps the records of the movements of trains.
If yon want to find from the corporation records pertaining
to trains you would know who to summon, and there are certain other ways known by agents who keeps the records of
tr~.ins.

"We supplement this construction of the Statute hy citing
Section 6237 and invoke the legislative interpretation of the
law as contained therein, where it is held that· a Court or
Clerk seeking to compel an adversary, at the instanoo of a
litigant, to produce books or records may·~ a proper case
attach the pr.oper custodian of such book or writing belonging to said corporation or in the possession thereof and compel the custodian thereof to produce such writng. By analogy
defendant argues that if the plaintiff in this case has a right
to the information sought in the interrogatories it has failed
to follow the provisions of the Statute. It has merely summoned the No~folk & Western Railway Company to answer
the interrogatories by serving a copy )n an agent residing
.within the jurisdiction of this Court. The proper procedure
under the Statute is to specify the official or agent of the
Nor·folk & Western who has in his possession the information
~ought and then summon such offioor or agent and compel him
to answer. This, if your Honoe please, is the plain procedure
which -the· .S1tatute gives, and which is of record
page 1942 } in the decision referred to.
"The def·endant contends that, even if it can
he legally required to disclose the information sought by plaintiff's interrogatories, a.nd it contends that it cannot be so re-
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quired, in any event such disclo-sure cannot properly be required of defendant until plaintiff has completed its pleadings ·by filing an adequate Bill of Particulars, and by stating
with· precision its case against the defendant. The defendant submits that the plaintiff ought to be able to mak~ and
state its case with definiteness without the aid o.f the infor. mation soug·ht through the interrogatories. The plaintiff
elected to use common law pleading; It must live up to the
requirements thereof.
''Section 6118 of the Code of Virginia provides that no demurrer shall be sustained to a. declaration alleging negligence
because the particulars of the- negligence are not stated. But
such particulars may be· demanded by defendant under Section 6091. This statutory provision prevents defendant from
asserting by demurrer the defense tha.t the declaration is too
vague and indefinite to enable the defendant properly to asserts, its defense, but affords defendant opportunity to require
a. reasonable particularity by demanding an adequate Bill of
Particulars. This the defendant has done, but the effort of
the plaintiff through its interrogatories to require at this time
a disclosure of the information sought therein is
page 1943 ~ to defeat the particularity of pleadings to 'vhich
defendant is entitled through plaintiff's Bill of
Particulars.
''Whether it be consciously or unconsciously, the testimony
of even high-minded and honest witnesses must· inevitably be
affected by the pre-disclosure of such information as is sought
through plaintiff's interrogatories. Any witnesses of a less
high-minded and less intelligent type must necessarily be all
the more affected in their testimony by such pre-disclosure
and thereby might be tempted to testify with greater definiteness than they otherwise 'vould. We wish that state·ment to
be before your Honor in determining this question.
"The Court: That is a little different from the paper you
·have heretof-ore filed. Was it an answer to the interrogatories'
"Mr. Hughes: It was an answer to the summons in interrogatories, not to the interrogatories themselves.
''The Court : Of course, there is no question at all that you
can require the Norfolk & vVestern Railroad to furnish von
testimony._ I think there was some case in which some ~rit
. ings 'vere required to be produced, and the question as to
whethe;r the atto;rney for the opposite side would have the
· rig·ht to see it befpre the witness went on the stand. It was
- some case we had ~il Virg·inia. It was afterwards decided .to
·be 81 mooted question, because the custodian of -the writing
'·
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· .
did appear on the stand. Bear in mind that these
page 1944 } people have a perfect :fight to have summoned
here a.ny;body connected with the Norfolk &
Western Railroad. The question about the answer, I can understand you gentlemen do not want to be required to prove
his case for him. I see your point. I have not seen the Bill
ef Particulars. Where is that 1
''Note: ·The Court looked a.t the Bill of Particulars.
''Mr. Lawrence: The protest they filed here preceded our
Bill of Particulars .
.. "Mr. Hughes: So far as Item 2 is concerned you have filed
no Bill of Particulars, and the answer to No. 2 is a joke.
· ''The Court: In No. 2 he just says he does not know the
numbers or names.
.
'' lVIr. Hughes : We don't want him to give us the names
or ntu:nbers. ·vve have not asked for that. If he .has so conRtrued that request, we now ask him togive us the character
of the train.
''The Court: 'The plaintiff is r'equired to state what proportion of 5,5oo· acres of land involved in the suit was timber.
land, the acreage consisting of pine, gum and poplar timber
and the location thereof·; the acreage of the juniper timber
and the location thereof.'
"~{r. Lawrence: · 'Ve Jtave, insofar as possible done that:
Some of this timber was mixed. I do· think the
page 1945 } defendant ought. to have asked for that informa~
tion in the original Bill of Particulars. There.
ought to be some end to this so that we may go on with our
case.
"Mr. Hughes: 1 'vould like to make this addition . .If our
original motion for a Bill of Particulars ·is susceptible of the
interpretation that we were asking for the trains by name or
number we now wish to !be understood as asking for them by
·
designation as to their character and direetion.
"The· Court: I understand wha.t l\ir. Lawrence said. Wha.t
is your answer to that, giving the train by character Y
. "Mr. Lawrence: I am not prepared to answer that. I did
not ·come over here today expecting· to take· up that question.
I thought' we would discuss the question: of answers to these
inte·rrogatories.
·
· ·
·
.''The Cou-rt: I am: not prepared offhand to rule on it. I
will hear what you have to sa.y about the interrogatories.
lVIr. Hughes: Before we proceed any further with the discussion of the question of filing of the interrogatories I would
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ask plaintiff's counsel to state now any reason why the train
movement should be disclosed in advance of an answer to our
motion for particulars 'about the trains. If there is any reason why the train movements should be given in advance of
such Bill of Particulars I would like to have it stated now.
''Mr. Lawrence: We take the position this
page 1946 ~ information we ask for is part of our case. We
have a. perfect. right to know it now, or later. It
certainly does not come within one of the four generally recognized exceptions as to which information cannot be required.
They are outlined by Professor Minor in IV Minor Institnte: (1) 'Because the discovery may subject the defendant
to_ ·pains and penalties'-surely this will not. (2) 'Because
it will subject him to a. forfeiture'; there is no forfeiture bere.
(3) '·Because it would involve the ·betrayal of professional
confidence', tha.t is not true as to this. (4) 'Because the defendant is a purchaser for valuable consideration without notice _of the plaintiff's title'. They don't come within either
one of the four exceptions. The information ·for which we a.re
asking is certainly relevant, as evidenced by the fact that they
ask it in their Bill of Particulars. It is relevant to our case,
.and is material, and it does not come within the four exe-eptions mentioned, and we have the right to ask it.
"The Rot11noke Railway Company vs. Hicks was a chancery case, coming on the Bill of Discovery. It did not come
under the Statute a.t all. As your Honor well knows, under
the old chancery practice you are required to make- the officers
o·f the company party defendant. On interrogatories 3672 the
.Court says a company ma.y be required to answer by its presiclent, etc., expressly recognizing the right to call for interroga.tories from the corporation and says the corporation may
be required to answer. Not coming within any
page 1947 ~ of the exceptions, and being relevant to our case
we feel we have a perfect right to call for them.
''The Court: It is perfectly apparent that you gentlemen
here are desiring not to give .the information because the
statement in the papers might affect some witness, who knew
there was a fire, and did not know wha.t caused the fire, to
put the charge on the railroad, which he could not otherwise
do. N o,v, I take it knowing a. fire ocurred at a certain time,
sometime before that a train passed, and it would be quite a
question whether that train caused the fire.
"Here is a railroad, a fire occurred there at a certain time,
and two minutes before that a train passed that would be a
question, condition of the train, whether or not that train set
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that fire out. I can understand your position. Just how far
they ought to be able- to help you build up your case is a
question. The dang·er is that some witnesses, who are not as
partieular as they might be about their. testimony might take
advantage of it. That is really the question.
"Mr. Gravatt.: That is the gist of our objection.
''The Court: The case I have in mind was 102 Southwestern, Section 6237. They are very much alike. In that C¥e
the president of the plaintiff was in ·Court with certain hfl()ks'
and papers pursuant to a summon issued against him in,.~
cordance with this section, whieh had been served ·upon· him
at the instance of the defendant. Before announcing ready
for trial, the defendant moved the Court to.'re-page 1948 ~ quire the plaintiff to allow him to inspect these
books and papers before putting them in evidence. The plaintiff o:bjected, the Court sustained_ the . Qbjection and the defendant excepted and assigned error. The
question, however, became moot and immaterial in view of the
fact tha.t eounsel did subsequently introduce the witness who
had custody of the books and papers. That is a ease in which
they were trying to examine the hooks before the man went
on the stand. It was not passed upon by the Court, in view
of the fact that in the trial all the information was introduced.
''Mr. Gravatt: I would like to give my views in replying
to counsel on the other side. I think if we· can elear the atmosphere, a.nd find out what powers the court has, the question will be easy of solution. This Statute, which they are
proceeding under expressly says that only such information
can be obtained ·by interrogatories as the defendant or plain;.
tiff would be bound to answer upon a Bill of Diseovery. Iri.
other words, this is a. statutory proceeding for the Bill of
Discovery. This· is nothing but a pure Bill of Diseovery created by Statute. Therefore, any common law action, and the
Court of Appeals of Virginia has held for seventy-five years
that interrogatories are noth1ng but a statutory bill of discovery, so that the only way to determine the powers of a
court to enforce answers to interrogatories is .to go back to
the old equity rule. Now, one thing which has ·been determined in Virginia by our Court is the plaintiff
page 1949·~ cannot compel the defendant to give its case in
advance of trial. Let us apply the ya.rd stick of
common sense to what these interrogatories -a.re designed to
get. Suppose they had sued me for setting out this fire at. a
point about one hundred yards from mile-post 15 on the 4th
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day of October. vVould your Honor permit them to file interragtories in this court and make me come here in advance
of the trial, and file statement under oath to help them make
up· their case.. 'Yes, if a fire started down there and say within three hours after I was on the ~pot-within those three
hours, smoking: cigarettes, or down there on a camping or
hunting party, and I had a fire out.' Your Honor would not
think of requiring me to answer any such information ·aR that.
That is my defense. If I come into this Court and prove I was
in my county of Nottoway on that date, that would be an
absolute defense. If this Norfolk & Western Railway Company can come into this Court on the day or the trial and prove
at the time they say this fire was set out by the defendant it
did not have a. train in there, a train in one hundred miles,
it is their defense, and a. very vital part of their defense, and
to compel, by means of equity that is all it is, statutory remedy
for· quick equitruble action, to come here and put itself at
the inercy of witnesses who might ·be patrolling there, people
who could be obtained to work in the Dismal Swamp at a. dolla.r a. day, it lays· wide open the door for temptation, not that
I acknowledge anything wrong in my brothers
page 1950 ~ in the prof.ession, ·but it is one of .those things
which the chancellors have held, both in England
and America, a fishing expedition that will not be indulged
in because of the great danger, the great temptation which
it offers to persons who might not be so scrupulous in making the proof measure up to the information which has been
abstracted in this way.
''In addition to that I want to read an excerpt from one
Virginia. decision. Judge Harr~son, in the Roanoke Street
Railway Company case~ said, speaking for the Court: ,
'' 'Corporations cannot answer under oath, but only under
tbeir common seal, and for this reason, in order to prevent
a failure of justice, it has long been the settled law in this
country and in England, when a discovery is desired, to make
such of the office.rs or individual corporations as ·are supposed to be personally cognizant of the facts wanted, parties
defendant alo~g with the company itself.'
.

V'

"The Court: I suppose that decision was one by the codi-·
:tiers.
. "Mr. Gravatt: I suppose so. The last sentence was put
there by the eodi:fiers. That is as Judge Burke says in writing about that. If your Honor please, this case of Norfolk
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eli TtVe.f)tern Railroad Compatny vs. Postal Tele,qraph Com,pany,
88 Va. 934: ·-'
i

" 'The bill calls for a discovery for wha.t does
page 1951 } not appertain to and is not necessary for the title
of the plaintiff, but appertains to the title of the
-defe~dant, into which he cannot pry in this way.' .
In this case the Norfolk & Western was seeking to -enjoin
ihe Postal Telegraph Company from condemning its right-ofway and the Appellate Court denied it, and in the opinion
deals with two vital facts. This one of discovery:
" 'H-ence, the. defendant. has the right to resist by demurrer
·any inquiries which call upon him to disclose the nature and
character of his own title to the subject-matter of the controversy. The doctrine may be well summed up in two propositions' (Citing Wig. Disc.)': (1) 'It is a right. as a general
rule, of the plaintiff in equity to· exact ~rom the defendant a
discovery upon oath as to all IQ.atters of fac~ w~ich are well
pleaded in bill and material to the proof of the plaintiff's case
about to come on for trial, and which the defendant does not,
by his form of pleading, admit .. '
''That is one ground.
(2) The right of the plaintiff in equity to the benefit of the
defendant's oath is limited to a discovery of such material
facts as relate to the plaintiff's case, and does not extend to
discovery of the manner in which the defendant's
page 1952 ~ ~ase is to be exclusively established, or to ~vi
dence which relates exclusively to his (the defendant's) case.'

"Now, if your Honor please, it is inconceivable, it does
not measure up to human experience or common sense, that
a:ble, experienced counsel, representing a gTeat company
could file suit for $100,000.00, and not· know within a rea.sonable probability before the suit was brought that they
hav-e not the right to pry into our case and compel us to give
them the advance information which particularly relates tq
our defense of not guilty. That is all of that. Now, reading ·
a note from Barton on Chancery and Practice, which is a
recognized Virginia. authority, written by the late Robert Bar..
ton, of Winchester, and brought down to date by his dis·
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tinguished son, who is practicing law in Richmond with Mr.
. Andrew Christian, a.t page 205:

'A conclusive case of necessity for discovery must be made
on the face of such a hill,'
and he cites the Virginia case of Lru·key vs. Gardner, 105 Va.iJJ_f;
opinion by Judge Ila.rrison. ,Judge Harrison in tha.t opinion
holds that to entitle a. plaintiff or ·a defendant to a pure Bill
of Discovery, he must allege, otherwise his bill is demurrable,
that the information he seeks is absolutely necessary, that he
e.annot otherwise prove his case unless we prove it for him;
that the information is particularly in the possession of the
·
defendant, and that he hasn't got it. No such
·page 1953 ~ state of facts exist here. Not only that, hut counsel would not state to this Court, when asked to
state it, whether or not he could give the information which
was originally called for in item two of the Bill of Particulars,
that is the direction in which the trains were running. They
'11ave never· answered that. The only answer they gave to the
Bill of Particulars was they did not know the name or numbers, 900 or something they are numbered, or the name Tom,
Dick or Harry. That is the answer.
1\fay it please your Honor, in Wigram on Discovery, it
is stated that until a plaintiff measures up to the nicety the
precision which common law pleading requires in stating his
ease against a defendant that the Court has no yard-stick by
~which the Court can measure the necessitv of the information
sought. we respectfully submit, and we argue with all the
earnestness which we possess, because this is most vital to
·our defense, and would be an injustice, and, I respectfully
~uibmit, a reversible error to compel us, in advance of our
case, to come under oath to give up such information as this
which is our very defense itself, and we certainly hope that
this court will not compel us to do it. We are here to be respectful, and to do whatever this Court compels us to do.
If the Court says we have got to do it we will do it. We feel
·
that to pr~o'Ce such information is a serious obpa e 1954 ~ ligation, bn we want to do what the Court wishes,
but wante to present our side fairly before we
gave up.
/
''Mr~ Hughes: I would like to add just two thoughts to-what
my colleague has said. The first j;hought I have in mind is
this information as to the passage of trains, that is not inf9rma.tion exclusively in the possession of the defendant. It
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may be information as to which the defendant is more ac-

-curately informed than the plaintiff would be, but there is
nothing hidden about the passing of a train. A train is a
giant thing that may be seen by all, and if this plaintiff expects to prove that this fire was started by one of the defendant's trains, and a witness expects to give testimony
from which such a conclusion could be drawn, then tha.t wit- -,.
ness must have seen the train pass ·before the fire started,.,~.;
There is not anything about the passing of trains which iS
exclusively in the possession of counsel for one side. Now; : .
for instance, if a plaintiff were suing a carrier for damage .
to a perishable shipment of truck, and the question aros"e
whether a refrigerator car had been iced, that, perhaps migllt
be something that the plaintiff could not know, that would be
information ex-clusively in the possession of the defendant,
and that might be the kind of information which eondl be
reached by such interrogatories. We submit, the passage of
anything as large as a train that is supposed to have started
a fire is not and cannot be information exclusively in the possession of the defendant. lVIy second thought is this: We
deny this is information which we should, or can,
page 1955 ~ be required to give any time in advance of the
trial, and in anything else that we may say here
today we do not waive that position. But I wish to add this
idea, that if, for the sake of argument, we are compellable to
.give this information in advance of the trial, and if the witnesses testifying for the plaintiff are to .have the advantage
of a disclosure. of trains before they testify, and a knowledge
that is given •by disclosures of the trains before they testify,
if they are entitled to tha.t advantage at· all, we submit that
certainly they are not entitled to it until after the information
.asked by us in our supplemental motion for particulars is
given by the plaintiff. Lf the witnesses are to have the a.d- ·
vantage· of such a disclosure from us they can get that a:dvantage after the bill of particulars is filed, as well as before;
it certainly is only fair to the defendant, if they are to be
given that advantage ·before they testify, that defendant
should be required to- go on record in advance as to what
it ·knows about these trains. Vve submit, in any event, that
is the least we are entitled to under these circumstances.
"Mr. Lawrence: We have stated freely and frankly w~
know nothing as to the identification of these trains. That is
the information we are trying to get.
"1\!!r. Hughes: That is the first time I have heard you
state that.

1216
pa~e

Supreme Court of Appeals of Virginia.
''Mr. La.wrence: We do not know the names
1956 } and- numbers.

'"" ·
''Mr. Hughes: We are not asking that.
- "Mr. Lawrence: I think Mr. Hughes' own illustration
about refrigerated cars refutes his argument. This information is not exclusively in the possession of the railroad company. S'urely where the refrigerator car is re-iced the ma.n
who re-ices and the man who hauls the ice to the car must
know it was done. Therefore, it is not exclusively in the possession of the carrier. I am.· surprised that he argued that
to your·Honor. As a. practical matter, this information for
which we are asking is exclusively in the possession of the
railroad company. Surely they a.re the only one who have
accurate information as to the passage of the train, the hour
and number. 1vfr. Gravatt made some reference to the case
of Postal Telegraph Oompam.y. vs.. N or.follc lf Western. In
tha.t case the interroga:tories invqlved the defendant's title,
which was a part of the defendant's case. It did not involve,
in any way, the plaintiff's title to the land which was sought
.
.
to ·be condemned.
~ ''Therefore, we submit that the most accurate test of the
relevancy of this information· we are s·eeking is the defendant
is asking us to give it to them in our Bill of Particulars. We
have admitted that we cannot do it. I think that shows, and
should ·be convincing to your Honor, it is not only relevant but
material to our case. An examination of the cases holding
that a discovery could not be had for the reason
page 1957 ~ that the matters sought to be discovered was one
of defense, and that the facts sought had only a
negative relation to the plaintiff's claim. In this case they
have a very positive relation to the plaintiff's claim. We submit they are relevant and material, and do not come within
the exc-eptions outlined in the ease.
''There is one more thing I want to suggest, by .filing motion for additional Bill of Particulars, if we are to- be delayed
until an answer is filed to the last Bill of Particulars, the de~
fendant in this case can keep us go-ing in this case until long
a.fter the case is set for trial. There seems to be no end to
such proceeding.
''The Court: There is no question in the· world you have
·the right to summon any and everybody connected with th.e
Norfolk & Western Railroad and let them testify at the trial,
but that is a different sort of thing from their giving up in
advance certain information.
.
''As I said, this case, to which I referred was not decided
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A man was required to produce certain documents in Court.
The other side wanted to examine them before the witnesses
were put on the stand to testify, and, to which the other side
objected, and the Court sustained the objection. The case
went to the Court of Appeals and never was decided. I mean
to say it was a very vital thing to both to know whether or
not a certain train passed there just about the time lhe fire
occurred. That- would be of great importance to
page 1958 ~ you, and if a train did not pass there that would
be a very important part of the def~nse. I will
go over this matter. If you have those cases referred to I
'vill decide just what ought to be done.
''Mr. Gra:vatt: I will he very glad to send your Honor
the citations.
"The Court: There is no doubt that you are entitled to
summon anybody connected with the company at the time of
trial, but whether or not .you are entitled to it before the day
of tr~al is a question. This information, if given before trial,
might leak out, and we all know it is a most serious menace
to justice, and the greatest inducement for miscarriage in
justice. .Witnesses do not testify as they should. I will look
into this matter.

Note: It was agreed ~hat the report should be transcribed
and all of the papers turned over to the Court.
page 1959 ~

Portsmouth, ·virginia,
'' J nne 2nd, 1931..

"Present: Messrs. Savage & Lawrence (Mr. Lawrence)
for the plaintiff. Messrs. Hughes, Little & Seawell (Mr.
Hug·hes) for the defendant.
''The Court: I will read from this Section 6236, Code of
·virginia): 'A corporation may he required to answer proper
interrogatories under this section, and shall answer by its
president, vice-president, treasurer, secretary, cashiet, busi-.
ness manager, or by any orficer or agent, having the information sought in said interrogatories, and any such person ma:y
be summoned to answer said interrogatories for such corporation.'
··
"That language to me seems to be perfectly clear, 'A
corporation may be required to answer proper interroga.·
t.ories.'
•·.There is another question which arises, and that is as to
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when the answers shall be filed. The defendant in this case
contends that to answer, it would disclose their defense, that
it might enable witnesses who would not be inclined to be as
straightforward as they mig·ht be to frame up a case against
the defendant. I am of the opinion that there is some danger
in that case, and that tl1e plaintiff will receive what it is·
entitled to if the interrogatories are ·filed at the
page 1960 ~ time· of trial. Of course it ought to ;know what
its case is, it ought to know when the .fire occurred, a.nd. all that. That, of course, would in a way exonerate it from pointing out exactly what train had set fire.
It might know just when the fire occurred, and where it occurred, but it might have some difficulty in being able to say
that it occurred by that train. I do not see how it would suffer any. That is the conclusion I have arrived at.
"Mr. Hughes: I understand then that your Honor rules
the bill of particulars as filed is adequate7
''The Court: I think that is practically correct, yes.
'' J\i[r. f.Iughes: ..And that the interrogatories must ·be answered, but need not be answered until the trial T
''The Court : Yes.
''Mr. Hughes: "\Ve wish to except to your Honor's ruling
as to the adequacy of the bill of particulars.
· ''The Oourt: I will add this, that I think the plaintiff is
required to answer the bill of particulars as fully as it can.
''Mr. Hughes: We except to your flonor 's ruling as to the
ajequacy of the bill of particulars and especially as to Item 2.
''.The Court: There is a question about the damages I think
you (Mr. Lawrence) have not answered yet.
"Mr. Lawrence: No, we have not.
page 1961 ~ "The ·Court: It applies only to Item 2.
· :'~f.r. Hughes: We also except, for the purposes of saving the point, to your Honor's ruling that the
defendant can be required to answer the interrogatories a.t all.
We submit the subject of the interrogatories is such that it
does not call for an answer, and, in that connection, we submit tha:t if the information should be produced at the trial
the proper way to produce it would be for the plaintiff to put
the defendant's employes on the stand as witnesses.
"l\tfr. Lawrence: The obvious answer to that is that we
ba.ve no information as to what employee has this information
in his possession.
''The Court: It seems to me that justice to both sides is
to be met by the ruling I have given. I think that the plaintiff is clearly entitled to the information which it seeks. I
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do not think it should have it until .the trial. I know I am
confronted in this c.ase with the language here, 'The clerk or
.commissioner shall issue a summons, directed as prescribed
in Section 6055, requiring the of:ficer to summon the proper
party to answer said interrogatories, ·and make return thereof
within such time'. :htiake return of what? Of the interrogatories.
"Mr. Hughes: That Statute, I think, is plain on that point.
'rhat relates to the summons. It later says the interrogatories
must ·be answered in a reasonable time.
''The .Court: At sometime within sixty days.
page 1962 } ''Mr. Hughes: Later in the Statute it says
that the interrogatories shall be answered in a
reasonable time.
The Court: 'Not exceeding sixty days.'
'Mr. Hughes: That is the return on the summons. Now,
ad on.
'The Court: 'With the summons there shall be a copy of
the interrogatories, which shall be delivered to the person
served with the summons at the time of such service·; if the
summons be against the plaintiff who is not a resident of this
State, or a defendant who is not a resident of this State, but
who has appeared in the case or been served with process in
this .State, the service may be on his Attorney at Law. When
the Court in which the ease is, or whose commissioner issued
the summons, is satisfied that the interrogatories a.re rele·
vant, and that such as the person to whom they are pro·
pounded would be bound to answer upon a bill of discovery,
and sees also that the interrogatories have not been unrea·
sonably delayed, it may, if the said persons do not in a re~
sonable time :file answer thereto'-this applie~ when there
may be a penalty for not answering.
'I have reached the conclusion in this case that a reasonable
time would be at the time of trial.
"Mr. Hughes: We would like for your Honor to :fix a time
for the :filing of the bill of particulars as to damages.
"The Court: I thought ~Ir. Lawrence said that he had
those.
page 1963} Mr. Lawrence: We have a surveyor working
today trying to ascertain the particular tra-ct on
which this merchantable timber was located, whieh. I under·
stand is the. item for whi-ch Mr. Hughes is most anxious.
"The Court: I understand 1\'Ir. Lawrence said that he
\vould furnish a. more particular bill a.s to damages.

'
A
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"Mr. Hughes: ·Yes, sir, but we- ~ould like to Irnow about
the time. ·Both sides are, of course, working on this question, and the sooner· we get that information the more intelligently we can· work.
''Mr. IJawrence: ! think we can give him that information
this-. week: ·
''The Court: Yon ask for grounds of defense f
"'Mr. Lawrence: Yes, sir.
''Mr. Hughes: I. am filing them today. Can we let the
order show that that is to be filed this weekf
''The ·court: · It should be filed by the 8th.
''Mr. Lawrence : That is as to the second paragraph of
your motion for additional grounds.
"Mr. Hughes: Yes, except I have added to that. I.t is in
·the transcript. ·
"Now, if your Honor please, in connection with this ~tem
as to the damages, I desire to let the record show that we
nave also requested, by letter to Messrs. Savage & Lawrence,
with- a copy to your Honor, information as to the maximum
.
··
and average diameter of the trees.
page 1964 ~ ''The Court: It seems to me that it is almost
impossible to furnish that. How can they tell
the number of trees of maximum diameter Y
·
· "Mr. Hughes: Maximum and average.
"The Court: You may approximately say what size,-but
no one in the world can tell that.
~ "Mr. Lawrence: Practically all of the trees are now de..:
strayed. I don't see how we can go there and find a tree of
maximum size on the da:y of the fire.
''The ·court: They might have bought this timber years
ago and it has grown, and unless it was inspected I don't
see how they can tell.
'"'Mr. Lawrence: It has been cruised.
''Mr. Hughes: The purpose of tha.t is to find the age of
this timber-the approximate a.ge of it. He must know if the
timber was destroyed, and he is claiming damages for it, and
he must know the size of it.
'' 1\fr. Lawrence: That is a matter of proof.
':'The Court: You can't try all the case beforehand.
"Mr. Lawrence: I don't want to be arbitrary, but let me
understand: Did yon say the maximum size of the ·trees?
''Mr. Hughes: The maximum and average diameter of the
trees. You received my letter, didn't you 1
"Mr. Law:rence: Yes, I ha.ve received several letters froni
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·
you. Do you mean the largest tree that was
.
page 1965 ~ burned 1
_
"]\tfr. Hughes: That is maximum.
"Mr. Lawrence~ It is obviously impossible for us to do
tha.t, to single out the largest tree.
''The. Court: The court declines to require that.
"Mr. Hughes: We would like to note an exception to that
also if your Honor please.
' 'The Court : If there anything else?
''Mr. Lawrence: If your Honor please, we want to except
to that part of your Honor's ruling which does not require
the defendant to .file his answers at .the present time other
than a.t the date of trial.
·"The Court: · A.s to Item 2, I understand you have given the
best information you have about that?
''Mr. Lawrence: Yes, sir.''
AND THEREUPON at the conclusion of the foregoing evidence, proceeding·s, colloquies and other incidents of the trial
. the instructions hereinafter set out were offered by the plaintiff and defendant, respectively (the instructions designated
by letters being offered by the plaintiff, and the instructions
designated by numbers being offered by the defendant), and
the said instructions were given or refused by the (!.ourt, -respectively, as hereinafter set out, those indicated as granted
being all of the instructions that 'vere granted; said Iy·nst.ructions occurring at pages 1964 to 1978, inclusive, of the reporter's transcript.
page 1966

~

INSTRUCTIONS.

·

Instruction A.
The court instructs the jury that the statutes of Virginia
provide as follows :
"S'ection 3991. J\tfANNER IN WHICH RIGHT OF WAY
SHALL BE KEPT. Every railroad company shall keep its
right of way clear and free from woods, g·rass, and decayed
timber, which from their nature and condition, are combustible
material, liable to take and communicate fire from passing
trains to abutting or adjacent property.
~-

,

'.Section 3992. RAILROA~DS LIABLE FOR DAMAGE
FROM: FIRES SET OUT BY THEIR ENGINES OR

,---
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TRAINS. Whenever any person shall snsta.in damage· from
fire occasioned by sparks or coals dropped or thrown from
the eng-ine or train of any railroad company, such company
shall be liable for the damage so sustained, whether said fire
shall have originated on said company's right of way or not,
and whether or not such engine is equipped with proper spark
arresting appliances, and regardless of the condition in which
Puch·appliance may be.
(Granted.)

Instruction B.
'The court instructs the jury that if they believe from the
evidence that the plaintiff in this case sustained damage from
a fire occasioned by sparks or coals dropped or thrown from
an engine of defendant, and that the defendant
page 1967 ~ was a railroad company at the time of the said
fire, then the plaintiff is entitled to recover of
the defendant the damage so sustained as a result of said
:fire.
''The Court further instructs the jury that it is not necessary for the plaintiff, in order to recover, to prove the number of, or otherwise de.:finitely to identify the exact engine or
~ngines of the defendant which ca.us·ed the fire complained of.
It is sufficient if the jury believe from the evidence· tha.t the
.fl!e was occasioned ·by sparks or coals dropped or thrown
from any engine or engines belonging to the defendant, which
may have passed the alleged point of origin of the fire between
the hours of 11 ..L~. M. and 3' P. lVL, October 4, 1930. The
plaintiff, in order to recover under this view of the case, must
show affirmatively, by a clear preponderance of the evidence 1
tha.t the :fire was caused as above stated, hut the plaintiff is
not required to prove such facts beyond a reasonable doubt.''
(Granted.)

Instruct-iO'n C.
''The court instructs the jury that if they believe from the
evidence that a fire originated north of the railroad tracks,
eith~r on the right of way or beyond the right of way, which
was set out by sparks or coals dropped or. thrown from an
engine or train of defendant railroad company between the
¥ours of 11 A. M. and 3 P. M., on Oetober 4, 1930, and that
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such fire was blown or otherwise communicated

page 1968 \ to the south side of the track, and caused damage
to the plaintiff, then the plaintiff is entitled to
recover of the defendant the damage so sustained as a result
of said fire.*'
Mr. Gravatt:

Plaintiff tendered Instruction Numbered C.

Defendant objected to the giving of Instruction Numbered C
on the ground that there is no evidence in the record to sup

port said instruction. In other words, defendant contend
that there is no evidence which shows that the fire was set out

on the north side of the right of way by sparks or 6oals
dropped or thrown from an engine or train of the defendant
railway company.
Instruction D,

*'The court instructs the jury that if they find for the plain
tiff, they shall assess plaintiff's damages at an amount equal
to the difference between the value of the property damaged
or destroyed immediately before the fire and its value imme
diately after the fire, not to exceed the amount claimed in the
declaration.

'If the jury believe from the evidence that the property
damaged or destroyed, or any part thereof, had a market
value at the time it was so damaged or destroyed, said mar
ket value shall govern in the assessment of damages. If, on
the other hand, the jury believe that the property damaged
or destroyed, or any part thereof, did not have a market value
on or about October 4, 1930, then the jury shall proceed to
arrive at the value of such property, or any part

page 1969 }• thereof, from a consideration of aU the facts and
circumstances proven.
"The court further instructs the jury that if they find that
the plaintiff is entitled to recover damages, they may allow
interest on the amount of damages resulting from the fire and
fix the period from which said interest shall commence."

(Granted.)
Mr. Gravatt:

Plaintiff tendered to the court Instruction

D, to the giving of which instruction the defendant objected
and stated its objection to be as follows: That the proper
measure of damage for standing timber trees is the difference
in the market value thereof immediately before and imme-
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diately after the time said timber was damaged hy the fire,.
·and that the same measure of damage applies to the rest of
the property of the plaintiff which was either damaged or destroyed by the fire; that 5,500 acres of land involved in this
snit is alleged to have been damaged by the :fire to the extent
that a considerable portion of the soil thereof was burned
away and destroyed.
The defendant contends tha.t the proper measure of damage for thfs land is the difference in the market value before
and immediately after the alleged damag·e occurred and not
the standard adopted by the court in Instruction D. The defendant contends that the Court of Appeals in the
page 1970 ~ case of J elfrey vs. Vir,q·inia Electric & Railway
Co'lnpOII'ty has modified the doc.trine of market
value standard and has adopted money value, and that if the
jury is of opinion there was no market value for plaintiff's
pr.operty immediately before and ililmediately after the fir,.e,
then the true measure would be the money value threof.

Instnwtion No.

1.

"The court instructs the jury that the burden rests on the
plaintiff to prove by a preponderance of the testimony that
the nre which' caused the damage to its property was actually
set out by sparks or coals dropped or thrown by one of defendant's trains on October 4, 1930, l;>etween the hours of 11
A. M. and 3 P. M., at a point near mile post 15, on or near
defendant's right of way. Unless you believe the plaintiff
has carried this burden, you should :find for th~ defendant."
(Granted.)
Mr. Parrish: Plaintiff, by counsel, objects· to defendant's
Instruction No. 1 and excepts to the giving of the same on
a-ce.ount of the fact 'that the instruction purports to be based
on the sta.tute known as the Featherstone Act, and there is
nowhere found in this sta.tute any expression substantially like
that found in Instruction No.). "on or near de.fendant's right
of way". Plaintiff also objects to the use of the word "actually'' in the third line of the instruction as an unwarranted departure from the la.ng·uage of the statpage 1971 } ute and the use of the expression "defendant'·s
trains'' instead of ''defendant's engines or
trains.''

..
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''The court instructs the jury that there is no obligation
resting on the defendant to explain the fire of October 4th,
1930, which is alleged to have burned pla.inti:ffts property, or
to prove how said fire originated, and its failure to do so creates no presumption of liability against it."
(Granted.)

Instruction No.3.
'The court instructs the jury that the mere burning of a
fire near the right of way of the defendant of itself alone
·raises no presumption of guilt or responsibility for said fire,
though it may be a circumstance to be considered along with
all the other facts and circumstances in determining the question of liability.''
(Granted.)
Mr. Parrish: Plaintiff objects to defendant's Instruction
No.3 and excepts to the giving of same on account of the expression contained therein ''the mere burning of a fire near
the right of way of the defendant of itself alone raises no presumption of guilt or responsibility for said fire", on the
ground that the court has held in the cases of Spates, Ware
and Torbert, reported in 122 Virginia, that the
page 1972 ~ jury has a right to draw such a presumption from
the happening of the fire as the result of an inference drawn from circumstantial ·evidence.

Instruction No. 4.
'The court instructs the jury that if, from the evidence,
it appears equally probable that the fire which burned plaintiff's property may have originated from some source other
than coals or sparks dropped or thrown by one of defe~dant 's
trains on October 4, 1930, between the hours of 11 A. M. and
3 P. M., then you should find for the defendant.
(Granted.)
Note: Instruction No. 5 was withdrawn.
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Instruction No.

6.

'"'The court instructs the jury that if you believe from the
evidence that the fire of October 4, 1930, which damaged plaintiff's property was not set out by sparks or coals dropped or
thrown from one of defendant's trains or engines, between the
l1ours of 11 A. 1\L and 3 P. M., October 4, 1930, near milepost 15, but was blown across defendant's tracks from a fire
hurning on the north side thereof, not set out by such coals
or sparks, then you should find for the defendant.
..

(Granted.)

Instruction No. 7 as Offered.
"The c.ourt instructs the jury that should you be of the
opinion from the evidence that the plaintiff has established
the liability of the defendant for the fire, according to the
instructions given on that subject, then the burpage 1973} den rests on the plaintiff to prove by a preponderance of the testimony the amount and extent
of its injury, and, if you should decide· that it is entitled to
recover in this case, then the measure of its damage is the
difference between the market value of its property burned
by the fire immediately before and immediately after the fire,
and this must appear from the evidence.and the information
obtained by the view.
{Refused.)

Instruction No. 7 as Given.
''The court instructs the jury that .should you be of the
opinion from the evidence that the plaintiff has established
the liability of the defendant for the fire, according to the in:structions given on that subject, then the burden rests on the
plaintiff to prove by a preponderance of the testimony the
amount and extent of its injury."
(Granted.)
Mr. Gravatt: The defendant tendered an instruction
marked No.7, which the court refused to give as tendered, ob.:.
jecting to the following language: "And, if you should decide that it is entitled to recover in this case, then the meas-
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ure of its damage is the difference between the market value
of its property burned by the .fire immediately before and
immediately after the: .fire, and this must appear from the
evideooe and the information obtained by the view."
The defendant excepted to the action of the
page 1974 ~ court in ~triking from Instruction No.7 th~fore·
·
going language, and states the same grou.nds. of
exception which has be.en stated to the giving of defen~t'sInstruction D· above, which related to damages. .
·
In lieu of Instruction 7, defendant offered Instruction 7-X
as a modification, and the court declined to give that instructj on, and defendant excepts upon the same ground assiWJ:ed
to the giving of Instruction D for the plaintiff.

Instruction 7-X.
''The -court instructs the jury that should you be of th~
upinion fr·om the evidence that the plaintiff has established
liability of the defendant for the fire, according to the instructions given on that subject, then the burden rests· on
the plaintiff to prove by a preponderance of the testimony
the amount and extent of its injury. If you should .decide
that. it is entitled to recover in this case, then the measure of
its damage is an amount _equal to the money value of such
property as was destroyed, if any, and a.n amount for damages equal to the money value of the damages done to· such
as was injured by the fire, determining said amounts as of
the date of the :fire; ·and by the term ''money value'' is meant
the potential usefulness of the property damaged, or de~
stroyed, as the case may be, by the fire of October 4, 1930.
.Property, real or personal, is only valuable when useful, and
·
its money value is measured by its usefulness.
page 1975 } The money value of this land is measured in
terms of its usefulness for .agricultural purposes
as of October 4, 1930, and the money value of the timber al:leged to have been damaged is likewise measured by its usefulness for logs or lumber as of October 4, 1930."
·

{~.&used)

Instruction No. 8.

' -.

'

·-

":

''The court instructs the jury that in determining the question of a preponderance of the evidence, you should consider
not only the mam1er of witnesses., but also their credibility and
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the reasonableness of their testimony when taken in connection with all the facts and circnmsta.nces of the case, their
opportunity to know the matters and things about which they
testify, their apparent candor or lack of candor, as well as
their demeanor on the witness stand, and give credit where
credit seems to yon to be due, and, if in your .opinion, under
the circumstances of the case, one witness seems worthy of
belief and another seems unworthy of belief, yon should act
accordingly, a·s yon are the sole judges of all questions of
fact.''
(Granted.)
Note: Instruction No. 9 was withdrawn..

·/?'
{ {j;
1

;

.
i '· '

Instnwtion No. 10.

''The court further instructs the jury that if it believes from
the evidence that the fire complained of may
page 1776 ~ have resulted from one of two causes, for ene of
which defendant is responsible, but not. . for the
other, the plaintiff shall not recover; nor can the plaintiff reeover if it is just as probable that the fire was caused by the
one as by the other· cause."
(Refused.)

Mr. Hughes : Instruction offered by defendant and designated No. 10 was objected to by plaintiff and refused by the
e.onrt .on the ground that it covered the same subject matter
_as defendant's Instruction designated No. 4. Defendant ex.cepts to the refusal of No. 10 and asserts that while it partly covers the same ground it presents the point very briefly and
in a somewhat different aspect, and, therefore, should be
given..

Instruction No.

11.

''The court instructs the jury tha.t the statutes of Virginia
provide a.s follows:
"(Acts

o~ ~ssembly,

1924.)

Chapter 278. An Act to amend and re-enact Section 2244
of the Code of Virginia, as amended by an Act approved Feb-

_(
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ruary 10, 1920,. r~lating to duties of assessors and Conimissiori.ers of the Reve:rlu'e .

.

.

''A pprov~d March 15, 1924.
.
.
.
.
.
. '' 1. Be jt enacted by -th~ General Assembly of Virginia·,
that Section twenty~two hundred and forty-four of the Code
of Virginia, as amended by an 1\.ct. approved February tenth,
. .
nineteen hundr'ed and twenty·, be amended and
page 1977 ~ re-enacted to read as follows:
'

,,

.

..

'' 'Section 2244. Duties of assessors; duties of commissioners of revenue. The assessors. shall1 ilii.mediately after
their appointment, proceed to examine all lands and lots assessable by them, with the inip;rovements thereon, :within
their respective counties, districts and corporations; and
shall, upon examination, ascertain and assess the fair marJret value ther~of, and aJ .the sa;m._e time shall not whether the
owner is white or colored; they shall include in their assessment all buildings, and in manufacturing, mining or similar
establishments, the machinery and fixtures attached thereto
shall be assessed and shown separately on the assessor's
books. VVhen the surface of the land is owned by one person
and the standing timber trees thereon are owned by another,
the assessors shall determine the relative value of each, and
assess the several owners with the value of their respective intere·sts~ When the surface and standing timber trees are
owned by the same person, the assessors shall ascertain the
value of the land, inclusive of the standing timber trees, arid
assess the same at such acertained value.'
·
(''.Act of Assembly, 1930.)
. ''.Chapt-er 411. Ai1 act to aniend and re-eri.act sections 242,
243, 244; 247, 250; 251, 253, 273, 2"75, 344, 345, 346, 347, 348
and 435 of the Tax Code of Virginia, and to repeal sections
245, 246, 248 and 249 of the Tax Code of Virginia, section 244
_.
having been amended by an Act approved :Niarch
page 1978 ~ 28, 1928, all of which sections relate to the assessment and taxation of real estate, except section 435, which relates ..both to real and personal property.
''Approved

~larch

25, 1930.

'' 'Section 244. Person or persons or officer or officers,
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designated under Sootion two hundred and forty-two, to proceed to make general re-assessments of real estate in cities
and in the counties described, in nineteen hundred and thirty
and every fourth year thereafter. The person or persons or
officer or officers, designated under the provisions of section
two hundred and forty-two shall, as soon as practicable after
the first day of January, nineteen hundred and thirty, and
every fourth year thereafter, proceed to examine all lands
and lots assessable by him, or· them, with the improvements
and buildings thereon, within his or their city or county, and
shall, upon examination, ascertain and assess the fair market
value thereof, and at the same time shall note whether the
owner is white or colored.'
'' S'ection 169 of the Constitution of Virginia provides as
follows:
. '' 'Except as hereafter provided, all assessments of real
estate and tangible personal property shall be at their fair
market value, to be ascertained as prescribed by law.'''
(Refused.}
Mr. Hughes: The defendant offered an instruction designated No. 11, to which plaintiff
objected, a.nd the court refused to give the instruction. Defendant excepts to the refusal of this instruction, and urges that the quotation in the instruction Yrom
the Tax Code of 1924, the Tax Code of 1930 and the Constitution of Virginia requiring assessors to assess property a.t
its fair market value is information that should be before
the jury by reason of the fact that one of the witnesses in
the case, Mr. John G. Wallace, testified as an assessor and
member of the Equalization Board to the amounts at which
the lands in suit were assessed both before and after the fire
involved in this suit, and the land book showing such assessments is also in evidence. It is submitted that this is not
only evidence that there was a market value before and after _
the fire and evidence of that market value but is also the
opinion of an expert, a state official, on the subject.
Mr. Hughes: The defendant assigns as a
page 1980 ~ ground of its exception to the action of the
Court in excluding from evidence the statements
made by plaintiff's counsel a certain colloquy occurring iu
open court on two occasions prior to the trial, namely, May

_page 1979

~

N. &

·w.
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26th and June 2nd, 1931, that the statements of counsel made
in open court as to plaintiff's ignorance on the subject of the
train so charged with starting the fire and refusal to specify
even in what direction the accused train was movfng and
whether it was a passenger or freight train are admissions
against plaintiff,. particularly in view of the fact that certain
witnesses in behalf of plaintiff undertook, after the train
sheets were in evidence, to be specific in these respects.
Mr. Parrish: Plaintiff, by counsel, states that on yesterday, July 13, 1931, an order was entered allowing plain~
tiff to amend the 12th line of the fourth count of the declara.:
tion by using the words "and/or communicated". Although
this order has been entered, to which defendant excepts, the
amendment has not been actually written into the declaration
or .brought to the attention of the jury, and the plaintiff now
states that it does not insist on but wishes to withdraw the
amendment without the necessity of entering any form'al
order therefor.
page 1981 } The plaintiff further states that defendant
has, from time to time during the progress of
the trial, e:xcepted to the exclusion of certain evidence of
defendant's witnesses, which evidence has been read into the
record in the absence of the jury. The plaintiff now states
in open court that it withdraws all objections to any such evidence which was read into the record in the absence of the
jury, and defendant ID:RY have the right to make use of any
.such evidence it sees fit, with the approval of the .Court.
And thereupon the Court adjourned until 10:00 o'clock
morning, July 15, 1931.

t~morrow

page 1982}

FOURTEENTH DAY.
Portsmouth, Virginia, July 15, 1931.

The Court met pursuant to adjournment of yesterday.
Pr.esent: Same parties as heretofore noted..
Note: All of· this day was devoted to argument of coun-:sel; and thereupon the jury was adjourned untillO :00 o'clock
tomorrow morning, July 16, 1931.

. !
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FIFTEENTH DAY.
Portsmouth, Virginia, July 16, 1931.
The Court met pursuant to adjournment of yesterday.
Pres~nt:

S'ame parties as heretofore noted.

- Note: The jury retired at 10 :00 0 'cloc~{ to consider
verdict, and returned to the Court Room at 12:47.

its

. Foreman· Oliver: Your Ifonor, we are getting along very
nicely with the case, but feel we would..like to have a little
more ~ime. If we can adjourn for lunch a while we will appteciate it.
page 1983 ~ Note : Thereupon the Court took a recess
.
until 2 :00 o'clock, ~.t which tim~ the .Court re· ..
~,onvened, and the jury retired to the Jury Room for furthe-r
~leliberation, and returned to the Court Room at 2 :55 o'clock
With the following verdict:
'-'We, the Jury, find for the plaintiff in the sum of
000.00, with interest to begin October 4, 1930.

$60,~

HUGH G. OLIVER, Foreman."
. On m9tiqn of counsel for the plaintiff the verdict was
-amended to read as follows:
"We, the Jury, on the iss"Q.~ j_o_ined, find for the. pl~intiff,
and assess the damages at $60,000.00, with interest to begin
October 4, 1930.

(

.· . _

. _

.

HUGH G. OLIVER, _Foreman.'; .

Note: On motion of counf?el for. the defendant, the ju~y
was polled, and each member stated that the verdict, as giv.en
aboveJ. reJ?r~.se!lted his verdict in the case. The jury was
\ -then d.Isii1ISsed.
Mr. Gravatt: If your Honor please, the defendant moves
the Court to set aside the verdict of the jury as contrary to
the -law and the evidence;
Because of sundry errors committed by the Court in per-
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mitting certain evidence to go to the jury. over the objection of the defendant and disallowing certain other evidence
offered by the defendant to go to the jury;
Because of the giving of certain instructions
page 1984 ~ by the Court to the jury, 'vhich were excepted to
by counsel;
Because of the failure of the Court to g·ive certain instructions offered by the defendant, to which counsel excepted;
Because the verdict is without evidence to support it;
Because the verdict is against the weight of the evidence;
Because the amount of damages awarded is excessive;
.And the defendant moves the Court to enter judgment
for the defendant upon the whole case.
Note: After some discussion between tl1e Court and counsel, .August 15, 1931, was fixed upon as the date for argument
upon the motions made.
IJage 1985 ~ To the granting of plaintiff's in_structions as
aforesaid designated C and D, and each of them,
at the instance of the plaintiff and over the objection of the
defendant, and to the refusal by the court of instructions
designated 7 as offered, 7-X, 10 and 11 asked by the defendant, and each of them, the defendant, by counsel excepted,
and tenders this, its Bill of Exceptions No. 1, and prays that
the same may be signed and sealed and made a part of the
record in this cause, which is accordingly done this 8th day
of December, 1931, within sixty days from the time at which
the final judgment was entered in said cause and after 'vritten notice to plaintiff of tender of this Bill of Exceptions.
AND the court hereby certifies that because of its bulk
the contents of this Bill of Exceptions is divided into bvo
volumes; the certificate, signature and seal of the court appear at the end of the second volume, and at the end of the
first volume, and as a means of identifying the first volume,
there appears at the end thereof the signature of the court
to the following certificate:
''This is to certify that this is the end of volume 1 of defendant's Bill of Exceptions No. 1 in the cause of Richmond
Cedar Works vs. Norfolk & Western Railway Company, the
said Bill of Exceptions· being in hvo volumes, and the court's
signature and seal appearing at the end of the second
volume.''

I--~----
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AND the court further certifies that as a further means of
identification of this Bill of Exceptions. and its two component parts the court reporter's paging of the original transcript is preserved, independently of and in addition to the
paging of the record which will be done by the clerk, and
that volume 1 of this Bill of Exceptions consists of pages 59
to 668, inclusive, and pages 673 to 907, inclusive,
page 1986 ~ of the reporter's transcript, and volume ~ consists of pages 908 to 1983, inclusive, of the reporter's transcript, plus one additional page added at the
beginning of volume 1 and two additional pages added at the
~end of volume 2 to complete this Bill of Exceptions.
C. W. COLEMAN, (Seal)
Judge of the Circuit Court of N orfol~
County, Virginia.
page 1987

r BILL

OF EXCEPTIONS NO. 2.

JJlotion to Set .Aside Verdict and the Court's Refusal to Gt·ant
Ne'W Trial on Question of Liability or Enter Jud.q-ment for Defendant.

BE IT REMEMBERED that after the trial of this cause
and the verdict for plaintiff therein as set out in Bill of Exceptions No. 1 the following proceedings, colloquies and in. eidents of defendant's motion to set aside the verdict ensued,
and the following evidence was adduced in behalf of the defendant and plaintiff, respectively, under said motion:
page 1988}

In the Circuit Court of Norfolk County, Virginia.

Richmond Cedar Works
vs.
Norfolk & Western Railway Company.
EVIDENCE AND PROCEEDINGS ON MOTION TO SET
ASIDE VERDICT.
.
~

Before Hon. C. W. Coleman.
Portsmouth, Virginia, August 22, 24 and 25, 1931.
Present: Messrs. Parrish & Butcher (Messrs. W. J. Par-

~I
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rish, Jr., and R. R. Parrish), Messrs. Savage & Lawrence
(1\Ir. J. S. Lawrence), and Mr. A. 0. Lynch, for the plaintiff.
Messrs. Hughes, Little & Seawell (Mr. Rohert M. Hughes,
Jr.) and Mr. W. Moncure Gravatt, for the defendant.
.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.
page 1989 }

Mr. Gravatt: We wish to present at this time
our motions, copies of which have been fur...
nished counsel on the other side, with some addenda. I will
read these pap~rs at this time.
"'Virginia:
In the Circuit Court for the County of'Norfolk.
Richmond Cedar Works, a corporation, Complainant,
vs.
Norfolk & Western Railway Company, a corporation,
fendant.

De~

GROUNDS OF MOTION TO SET ASIDE VERDICT OF
THE JURY AND TO ENTER JUDGMENT
FOR THE DEFENDANT.
Before the Ron. C. W. Coleman; Judge.
Defendant, by counsel, comes and moves the Judge of this
Honorable Court to set aside the verdict of the jury in this
case and grant it a new trial for the following reasons:
1. Because the verdict of the jury is contrary to the law
and the evidence.

2. Because the verdict is without evidence to support it.
3. Because the verdict is against the weight of the evidence..

4. Because the amount of damages awarded is excessive,
so grossly excessive as to shock the conscience of the court.
5. Because the amount of damages is so excessive as to
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r)age 1990

~

raise a legal question as to the correctness of tl1e
amount thereof.

6. Because the plaintiff's land which was burned over by
the fire of October 4th was of no real value before it was
burned, and was certainly of no value for agricultural purposes. Therefore, the plaintiff has not suffered damage by
reason of the fire.
7. Because for agricultural purposes the land was as valuable immediately after the fire as it was immediately before
the fire. In fact said land had no value for agricultural purposes at the time of the fire, and the burning of a portion of
the soil, as alleged, did not in any way impair 01: lessen the
usefulness of said land for agricultural purposes, there remaining in said land all of the necessary chemical which were
there before the fire which might have been useful for agricultural purposes.
8. Because the claim for damages because of the alleged
injury to and destruction of merchantable standing timber
was grossly excessive in the plaintiff's evidence, and the verdict reflects a grossly excessive amount therefor.
9. Because the Honorable Judge of this court should have
sustained ·the motion of defendant to strike out the testimony of plaintiff's witnesses on the question of damages,.
because the witnesses did not give the difference between
the market value of the property immediately before the fire
·
and immediately after the fire. The true mea.spage 1991 ~ nre of damages in this case, which related to an
injury to lands, standing timber and young
growth, 'vas the difference in the market value of the property immediately before and immediately after the fire, and
the property of the plaintiff alleged to have been damaged
is not within the cass of exceptions to this rule for the measure of damages.
·
. · 10. · Because on the question of liability of the defendan_t
for the alleged fire, there is not sufficient affirmative evidence
on behalf of the plaintiff to sustain a verdict because the affirmative evidence of the plaintiff ·as to the alleged origin
of the :fire may all be true, and is not in conflict with the affirmative evidence of the defendant to the effect that none
of its trains passing the point of the alleged origin of the

~

\ '.

..

. N .. & ·W. Ry..

..

'. .

Co.~ v..,
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Richmond_ Ceda.r Works.

fire ori .October 4th; :between the hoirrs of 11 A. 1\II. and 3 P. U ..
set ·out· s'aid fire, and upon consideration ·o.f all. of the testimony- in .this case up.on the .question of the origin of the fire,
there is no affi~mative proof that said fire was .set out by any
one of defendant's trains between. the. hours of 11 A. l\L and
.3 ,p_ M. October 4th.· And for ·these reasons the verdict
·should be set aside and judgment awarded for the defendflnt.
.

..

;

: 11. Because .this· Honorable Court committ-ed &ror in
granting instruction C, as asked for by the plaintiff. There'
being no evidence to support said instruction, it could only
by any possible ·chance have been .based upon an .isolated
part of the testimony of one of defendant·'s witnesses, .L.. L.
Bradford,. which isolated part .of the evidence,
page 1992 ~ it is respect submitted, is not sufficient to sus:
. . , tain the said instrue.tion.. The·testimony of L. L.
Bradferd should· be eonsidered in its. entirety and in the light
of certain other uncontradicted testimony in this .case as offered by both plaintiff and defendant to -the effect that a
strong wind was blowing from the north to the· south. Foi·
these reasons it is respectfully submitted that it was erroi·
to grant instruction C.
· 12. Because the court committed error in granting, at the
instance of the plaintiff instruction A, into which were incorporat~d · Sections 3991 and 3992 of the Code. No exception was. taken at the time- of the trial; and if the court
:were right in -granting this instruction, it should have granted
defendant's instruction. No.- 11. There was no occasion foi·
empha~izing.the law as contained in said sections and placing
undue emphasis thereon. It is respectfully submitted t h a / .
this. was
prejudicial
to the interests .of the defendant.
..
.
~

...

..

•

••

...

";

-

...

..

•

+

•

•

•

. · 13.. Because the court.committed·error in granting, at thP
request-of the .plaintiff, its instruction B 1 to which no exce-ption was taken at the time said instruction.·\vas granted, but
ivhich. defendant's· .counsel respectfully submit was harmful
in the-following respects, to-wit: the following language was
improper, misleading and prejudicial to the interests of the
defendant-'' or -otherwise definitely to identify the exact engine or engines of the defendant which caused the fire com}Jlained of". This instruction was recited to .the ·jury hy
couns.el for plaintiff. in its argument, in reply t(,
page 1993 ~ the contention by counsel for the defendant tl1at
the jury must know. with reasonable certainty
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what train between the hours of 11 A. M. and 3 P. M., on
October 4th, set out the fire. It is respectfully submitted that
i.n order for the jury to hold the defendant liable in this case,
it must reach the conclusion that one of the four trains which
passed the point of origin of the fire was the guilty train, and
with reasonable certainty it must determine which was the
guilty train. Therefore, it is respectfully su~mitted that this
instruction was misleading, was an erroneous statement of
the law, and was most prejudiCial and damaging to the defendant. Defendant respectfully requests the court to set
aside the verdict of the jury because of this et-ror.
14. Because the court committed error in granting instruction D, at the request of the plaintiff, for the reasons stated
at the time said instruction was granted.
. 15. Because the court committed error in failing to grant
instruction No.7, asked for by the defendant on the measure
of damages, and respectfully submits that the correct measure of damages was the difference between the market value
of the property burned by the fire immediately before and
.immediately after the fire.
16. And the . court committed error in not granting In·struction 7-X, in lieu of instruction 7, after it had decided
not to grant instruction 7. That instruction 7 is in line
with the weight of American authority; that it
page 1994 ~ is clearly in line with a number of cases of the
Supreme Court of Appeals of Virginia, and that
if the court thought there was any modification to be made
of the general rule, then such modification was clearly covered in instruction 7-X~
17. The court committed error in refusing to give instruction 11 as asked for by the defendant for the reasons stated
at the time.
18. The Court committed error in permitting the testi:.
mony of Howard R. Krenhill to go to the jury as rebutal
testimony, and also as evidence to be considered by the jury
in determining the damage, which testimqny was duly excepted to by defendant; that none of Mr. Krenbill's testimony and values given by him related to October 4, 1930,
but were the result of a study made in 1926 in arriving at
a value for March 1, 1913. Mr. Krenbill stated that plain-
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tiff's land which had been burned over was worth $20.00 an
acre at that time. At least one of counsel for the plaintiff,
Mr. Lawrence, argued to the jury that Mr. Krenbill's value
of $20.00 an acre was a fair and proper value and should
be considered by them. This testimony was prejudicial and
was contrary to all of the decisions which hold that the damages must be fixed as of the time of the fire and the values
ascertained as of the time of the fire.
19. Because this Honorable Court failed to require the
plaintiff in its bill of particulars to specify the alleged guilty
train. Defendant does not contend that plaintiff
page 1995} should have given the name or number of the
train, but that it should have stated whether
it wa.s an Eastbo!lnd or westbound train, or a freight or a
passenger train. Defendant's counsel respectfully submits
that it was error to fail to require plaintiff to give this infor..
mation in its bill of particulars; that the defendant suffered
thereby, a.nd this error remained in the rulings of this Honorable Court as set forth in instruction B as heretofore complained ·of.
· 20. The court committed error in permitting sundry witnesses to testify on behalf of the plaintiff as to seeing evidences of fire on October 6th along defendant's right of way
between Mile Post 15 and Jericho tank, shortly after the pas..
sage of train No. 3, known as the Pocahontas, on said dab~,
that this evidence was used to the prejudice of the defendant.
21. That the court comitted error in permitting sundry witnesses to testify for the plaintiff not experts in the matter of
valuing Dismal Swamp lands and give their opinion as to the
value thereof before the fire, when they had had no experience 'vhatever in the matter of buying and selling said
land, and could not state whether said land had any value on
the market; that this testimony was improper; that the defendant's motion to strike out said testimony should have
been sustained, and the plaintiff required, if it wanted to
establish a value for said lands before said fire, to use witnesses co~petent and qualified to speak as to values; that
these witnesses weer likewise allowed to testify that in their
opinion the land was worthless after the fire.
page 1996 } This they were not competent to do, and their
testimony was clearly erroneous, and must
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necessarily have. been misleading to the jury and damaging
to the .~efen~ap.t .
.. .

. 22 .. Tha f the co1u~t ·c.~mni,itted .e.rror in perm{tting. certain
witnesses to testify as "to their' op~nion on· tlte ~alue, of plain:
tiff's 5,500 acres, 'vhich, ·according. t.o . its t;heory, .wa~ nseful
fQr agricultural· purposes, or for. reproduGing timber, and
pone of these witnesses was competent. to testify as. 'to valu,e.s
In relation to. either of these alleged· purposes, and their
testimony must necessarily have been incompetent, inaccu~ate.and ~nreliable.
I

..

•

!

•

.

•

,

•

•

•

•

•

..

·.·. 23. l3ecat1s·e. a number: Qf 'vitne~se.s testified for the defend..
ant, and. seV.eral Qf :the : plain.tiff's 'vitnes~es cprrohoratec,l
them.to the. ~ffect that plaintiff'~ 5~G00acres h~d been burned
py preyiQ~lS fires,. and while some testimony 'Vfl~ to the effecf
t.hat tlies~ previous fires ':vere mah;:tly surfa,.ce'.'fir~s, no wit..:
ness on vaJue for the plaintiff 'vas familiar with the 5,50f!
acres 'irrimediately previous to the fire, nor could they tell. to
what extent, except from the evidence, these former fires had
damaged said land, and the vei·dict plainly shows that no consideration was given this testimony. A bare statement. is
illuminating and convincing as to the excessive damages allowed: .Fifty-five Hundred acres burned over: a part of Dis~
ni:al Swamp, from whi~h all merchantable timber had been.
~emove.d and all _equipment for the remov~l thereof tf:lken up
·
som~ y~ars ago;, the testimony_ .of plaintiff
:page 1997 ~ values this: land befor·e the fire. at from six tp
..
.
fifteen dollars per .a~re. at tpe high~st; the }and
asses~ed. for taxes at from two. tp hvo-seventy-fi_ve. dollars
per.· acre.; 'zer.dict Sixty Thpusan,d I)ollars, a sum in excess
of $1Q:oo .per. a~re, and the plaintiff :retain.s the land. ThiR
bare statement of facts, it is respectf:ully submitted, is sufficient to shock the ~onscie:rice ot tlie ~courf~ a·ncl is sufficient
justify ·'t1ie cou'rt in setting aside the verdict and grnnting
·def~nc1ant .a new trial.

to

: . 24. Becatise. th~ jury must ha:r~ disrega.rdecl t~e· -t~st.imQny
·In the case to the effect that consH:J,erable acreage 'vhich plain~iff, sues f9r. W~S known a~ ligl~ts 1 ~and burned·:· 9ver and
useless for . agriCultur~ or r.eproducing timber, and .which
.J~ad been t4uS. _u~el~ss .. for many y~ars.· Acc.ording .. to th('
testimony of defendanf's engineer, :·.Altizer, a large 'portion o:f'
this· area consisted of lights. No allowance is made for this
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in the verdict of the jury. For this reason the verdict should
be set aside.
25. Because the verdict of the jury is plainly contrary to
several instructions granted at the request of defendant, towit, Nos. 1, 2 and 4. These instructions must have been disregarded by the jury.
In addition to the grounds hereinabove specified, defendant
requests the court upon the whole case to enter judgment for
the defendant. Several grounds already speficied are applicable to this portion of the motion, but the
page_ 1998 ~ following grounds are pertinent: Because( a) Plaintiff has suffered no damage, and is therefore without a cause of action.
(h) B.ecanse plaintiff's 5,500 acres of land had no value
at the time of the fire. This was a cut over acreage of the
Dismal Swamp, a vast area of the Sw~p land from which
all merchantable timber trees had been cut and removed, and
'\vh~ch, in its then condition, was useless for agricultural purposes, and the expense of clearing and draining said land
for agriculture was so great as to be prohibitive. This land
as it stood before the fire 'vas· a liability rather than an asset.
Said land was not revenue producing, nor was it capable of
producing any return on any value which might have been
placed on it, neither the value for taxation purposes or the •
value sought to be established in this suit, and, being thus
valueless, according to plaintiff's testimony, unsalable, it
could not have been damaged hy the fire, and was not damaged thereby.
(c) Because on the question of liability, every train of
the defendant passing the alleged point of origin between
1.1 A. M. and 3 P. M., was acquitted of setting out the fire
by the positive eye witness testimony, not in conflict with
the testimony of Lester McCall and Ben Tann. Said verdict,
is therefore without testimony to support it.
(d) Because there is positive testimony to the effect that
fire was on the south side of defendant's right of way on
October 4th, 1930, when train No. 3, the Pocapage 1999 ~ hontas, passed about 12:38, and at that time no
witness who testified for the plaintiff contends
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that he had seen any fire on the south side. What right had
the jury to disregard this positive testimony, which, if true,
should have settled this case for the defendant, and which in
no way is in conflict with plaintiff's affirmative testimony on
the question of liability. Upon a proper analysis of plaintiff's testmony, no witness saw any evidence of fire on the
south side of the right of way until about 2:25 P. "M., or
shortly thereafter, when Freight train Extra No. 99 passed
going west. Consequently the jury disregarded the positive
eye-witness testi~ony of several witnesses for the defendant
who had seen tlie fire burning on the south side between
12 :38 and 12 :50. None of this testimony was impeached and
no reflection was cast upon the truthfulness of these witnesses. None of this testimony is in conflict with plaintiff's
testimony as to the origin of the fire, and all of plaintiff's
affirmative testimony may be true, and none of it be in conflict with this positive testimony of the defendant. All of
this affirmative testimony of the plaintiff may be true, and
still not show that any one of the defendant's trains passing
the point of origin of the fire set out the fire.
. Under these circumstances, it is respectfully submitted
that this Honorable Court should enter judgment for the
defendant.
Defendant reserves the right to add to, enpage 2000 ~ large, amend or alter any and ali the- grounds
of this motion.
Respectfully submitted,

W. MONCURE GRAVATT,
of Counsel for the defendant.
11-A. It is respectfully submitted that the only portion
of the testimony upon which instruction C might have been
f>ased was an isolated part of the testimony of L. L. Bradford, which was certainly susceptible to an entirely differenf
construction and interpretation from that which the court
placed upon it in granting instruction C. This testimony
could easily l1ave harmonized with tiie other testimony of
Bradford to the effect that the fire crossed the tracks from
the north to the south at 12:10 and was not attributable to
sparks or coals dropped or thrown by any train on the north
Sida of tlH~ right of' 'vay. If the testimony upon w:hi.Ch in.:..
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struction C was granted was susceptible of two interpretations, then to ignore one and give the instruction as based
upon another was reversible error.
page 2001 }

In the Circuit Court of N orfo~k County, Virginia.

TR.ESPASS ON THE CASE.
Richmond Cedar Works
vs.
Norfolk & Western Railway Company.

ADDITIONAL GROUNDS OF MOTION FOR SETTING
ASIDE VERDICT OF JURY.
Addendu·rn 1 ! Defendant assigns as an additional ground
of its motion to set aside the verdict that at numerous times
throughout the trial of this case there was so much noise from
the movement of street cars, automobiles, motor buses and
other vehicles and from other sources in, at and near the
Court House where this case was tried that it was impossible
for all of the· jurors to hear all of the evidence. And defendant contends that the failure on the part of members of
t.he jury to hear all of the evidence in this case is reflected in
their verdict, which is contrary to the evidence.
Addendwm 2: Defendant assigns as an additional ground
of its motion to set aside the verdict and grant a new trial
the existence of after discovered evidence with reference to
backfires set out by agents a.nd employees of the Richmond
Cedar Works and/or others not agents of the Norfolk &
Western Railway Company, which backfires burned over a
considerable area of the land involved in this suit and caused
a large part of the damage complained of herein; that the
verdict of the jury includes damages done to
page 2002 ~ this land, growth, reproduction and standing
trees, and that the fire alleged to have been set
out by the Norfolk & Western Railway Company did not
burn over said land, which is estimated to be 1,000 acres,
more or less, and that the defendant is not responsible for
the damage done by said backfires which were not set out
by its trains or engines or its agents. And the defendant
alleges that said evidence about backfires and the extent of
the damage done thereby was discovered since the former
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trial, and that by reasonable diligence the said defendant
could not have discovered said evidence before the trial;
that said evidence is material in its object and not merely
corroborative, cumulative and collateral, and ought to produce ori another trial all opposite result on the merits, and
that said evidence goes to the merits of the case and is not
merely to impeach the character of a former ,vitness.''
I ask permission to file these.
. In connection with Addendum No. 1, we wish it understood
that in making the point with reference to the noise we have
no implication or any intention or wish that anything we may
say or do is any reflection upon the court or the jury. We
are grateful to the court and the clerk and the sheriff for
the many courtesies extended to us, and to counsel for the
i>lainti:ff, during the progress of the trial ·of the case. We
are not raising the question with any desire to make any
implication and, in fact, we hope no improper
page 2003 ~ implication will come from it. We do feel how. ever that it is our duty to bring that matter to
· attention of the court. We feel that it is a legal ·quesn and that we would be lacking in the performance of a
emn duty, in the face of a ve·rdict of $60,000 which we rerd as~r~hteous a!!!!_y_~t,.if we didn't bring those matters·fo t (;a enhon ot-=th't?court and put them into the record.
We will have to examine witnesses, if your Honor please.
· Mr. Parrish: Before Mr. Gravatt _proceeds with the
examination of witnesses under his ground of his motion to
set aside the verdict on Addendum No. 1, we wish it understood we object to any testimony along those lines, and by
the reception of the testimony we do not waive any of our
objections, on the ground, first, 'that the objection should have
been made before the verdict was brought in, that Mr. Gravatt
had no right to put the court in a position where if he had
won the case he would say nothing about the noise and if
he lost the case he would come in a month afterwards and
say the court room was too noisy; on the second ground tha~
the testimony of jurors themselves; u;nder a long line of Vir·ginia cases, is· not receivable to impeach their own verdict.
I suppose Mr. Gravatt will want the testimony in the record
and we have no way, of course, to prevent him taking the
testimony if he chooses to do so over our objection, but we do
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object to it and we wish it distinctly, unde.rstood
that we do not waive any objection, either by
Mr. Gravatt proceeding with the examination
of witnesses or by our cross examination of any of the witnesses on any points that may come up.

page ·2004

~

J.Y.MENEFEE,
.
having been duly sworn, testified on behalf of the defendant
as follows:

I

\.....-

Examined by Mr. Gravatt:
Q. Mr. Menefee, you were one of the jurors who tried this
case, were you?
A. I was.
Q. The case lasted about three weeks, did it not?
A. Fifteen days I was in the court room.
Q. Will you state whether or not during those fifteen day~
the proceedings of the court each day were stopped by the
~Tudge of the court or by counsel {)r by the court 1·eporters
in order that witnesses might be heard and, if so, what was
the occasion for the stopping of proceedings?
A. I do not feel that I can state they were stopped each
day but on several occasions it was stopped for the excessive
noise outside, the fire engines coming out and the street cars
passing the· corner here, but as· to saying it was stopped each
day, I cannot say that was done each day but it was stopped
on several occasions by both the Judge and the R-eporters
and I believe, on one or two occasions, you yourpage 2005 ~ self.
Q. Do you know the name of the street in
front of the court house Y
A. High Street.
.
Q. This court building is located with reference to High
Street on the corner of the block, is it 1
- A. Yes, sir.
Q. The south and east sides of the court: room fronting
on what streets. The court house fronts on what street f
A. High Street.
·
Q. The east side of it opens on what street Y
A. Court Street.
Q. The south and east sides· have large windows, do they1
A. They have.
Q. And by reason of the extreme heat during the trial of
the case were those windows open or closed?
A. Open.
·
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Q. With the windows open there was nothing to prevent
the street noise from coming in, was there f
A. There was not.
Q. Was there a stop-light in operation at the intersection
of High Street and Court Street during the time of the trial T
A. That stop-light was supposed to be in operation but I
couldn't take an oath that it was booause I wasn't out there.
. Q. Then the stop light causes traffic to stop and start at
every change of the light from green to red.
A. Yes, sir.
page 2006 ~ Q. When street cars, or automobiles, motorbuses and other vehicles stopped at that corner and the light changed and they would start up, what
would be the condition inside the court room as to noise?
A. I would sa.y tha.t would be an unusual noise and there
was nothing to prevent that noise from coming into the court
Foom.
Q. That unusual condition occurred repeatedly each day,
did itf
A. Yes, sir.
Q. The question which the defendant regards as important
is this question: Did you, while serving on this jury, hear
all of the evidence of all of the witnesses during the entire
fifteen days the evidence 'vas being introduced T
A/Well, in answering that question, I would say that I
di not hear all of the witnesses, all of the testimony. The
' t's" wasn't crossed or the ''I's" weren't dotted, but I felt
we got the meat of the evidence or we had a right to demand
a repetition of that evidence.
Q. No juror did d~mand the repetition of any that you
lrnow ofY
. A. I couldn't cite any juror but if my memory serves me
right, some one did ask on some two or three occasions to
repeat it
Q. Was it possible during the :fifteen days of this trial
when street traffic was starting up at this stop-light and
passing this court house for every juror, seated
page 2007 ~ as they had to sit in this court house, to hear
all of the testimony of all of the witnesses during the trial?
A. I can't answer for any juror except myself.
Q. Some were seated closer to the witness than others?
A. They were.
Q. Those who were seated back on the back row and out
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towards the southeast end of the jury box were furthest from
the witness?
. A. They were.
Q. And it necessarily was more difficult for them to hear?
A. It would be, yes.
Q. How many feet was the furthest juror from the seat
where the witnesses were testifying?
A. The furthest was sitting underneath that fan over there,
I will say about twelve feet.
Q. How close was that juror sitting to the fan f
A. Just to the north of it.
Q. In two feet 7
A. I will say in eighteen inches or two feet.
Q. That fan was running practically all the time during
the trial, wasn't it 7
A. It was.
Q. And in this room there were two other large fans running during the trial, weren't there?
A. There was one other fan running at one time. That fan
over there wasn't running at all times. ;'
page 2008 ~ Q. Another fan was placed immediately behind the jury and it r~n a good portion of the
time?
A. Yes.
Q. Did not those fans make a noise which interfered with
the hearing of the jury?
A. In answer to tha.t, I will say that the fans were stopped
by the court on one occasion.
Q. Because they did interfere?
A. Yes.
Q. But they ran probably ninety-nine per ceJ;tt of the time
that the case was going on?
A. Yes.
Q. And the noise of the fans and the noise of street traffic made an exceptionally unusual condition in the court
room?
A. Yes, sir.
Q. And we also had the benefit of the noise of a church
bell which rang frequently, didn't we Y
A. Yes, sir.
Q. You are not able to say how much of this evidence you
did not hear?
A. No, I can't say that.
Q. You think that you heard all of the importance evidence?
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A. The meat of it, yes.
Q. But as to whether there was anything important a
witness testified to which yon did not hear, you cannot say?
. A. I cannot answer that, I don't think.
page 2009}

CROSS EXAMINATION.

By. :Mr. Parrish:
Q. J\fr. Menefee, did you feel that you heard and understood the evidence sufficiently well to render an intelligent
verdict on the issues in the caseY
A. I did or I wonldn 't have rendered it.
Q. Do you know how long this court house has been at
this corner?
A. I have only been here fifteen years myself and it has
been here ever since I have been here, Mr. Parrish.
· Q. Do you know any change in tlie conditions during that
timeY
· ·
·
A. Not to my knowledge, Mr. Parrish..
Q. Do yon know just how far the actual court room is from
the intersection of High Street and Court StreetY
A. I do not.
Q. The court room sits ·back in the yard a considerable
dista.nce from Court Street, doesn't it Y
. · A. It does.
Q. Can you tell us, Mr. Menefee, whether or not the jury
had the advantage of a written or typewritten transcript of
the evidence during their deliberations in the jury roomY
A. They did.
Q. Have you ever served on other juries during the summer-time in this court roomY
· A. I have.
page 2010 ~ Q. Were the conditions during the trial of the
Cedar Works-Norfolk & Western case anv different from wha.t they were on other occasions during the
summer when you have served here 7
.A. The only difference would be, I would say, 'vas the
heat; no difference in the noise.
RE-DIRECT EXAMINATION.
By Mr. Gravatt.:
Q. The jury, while they had this transcript of the evi. dence of nearly two thousand pages, 'did n.ot read it, did
they?
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A. All of it!
Q. Yes.
A. ~o, sir.
.
Q. There were a great number of exhibits also?
A. Yes, sir.
Q. Have you served on any other juries except in this court
roomY
A. In the City of Norfolk?
Q. Yes.
A. I have.
Q. How does the street noise of this court room comparewith thoseY
A. I don't think there is a comparison at all.
Q. This is the noisest place you have ever tried a case iri 1
A. Yes, I would say so.
·
page 2011

~

RE-CROSS EXAMINATION.·

By J\{r. Parrish:
Q. Is it not true that Judge Coleman, during the. progress

of this case, 'vas most vigilant in stopping the testimony
when noise became unusually great Y
A. It is true that he did stop them.
By Mr. Gravatt:
Q. Is it not a fact, Mr. Menefee, that Judge Coleman would
frequently have to. stan~ up and come to ~h.e .edge of t~rail
and speak to the Jury m a very loud vo17e
In der f r all
the jury to hear him Y
.
A. That is a fact.
HUGH G. OLIVER,
having been duly sworn, testified on behalf of the defendant
as follows:
Examines by Mr. Gravatt:
Q. Mr. Oliver, how old are you?
A. I am twenty-six years and a half. I will be twentyseven in January.
Q. How long have you lived here in Norfolk County?
A. Lived in Norfolk County all my life.
Q. You were the foreman of this jury, I believe?
A. Yes, sir.
Q. Do you know about how far from the witness chair in
~.
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which yon are sitting is located the stop-light
at the intersection of Court and High Streets?
A. I would say approximately sixty or
seventy-five yards.
Q. How far in your judgment is this seat from the street
line of High Street immediately south of the court room?
A. I am a very poor judge of distance and, if I under-stand directions correctly, this is east in front of the couri
house, and I presume you mean east, do you not Y Yon mean
High Street f
Q. -1-Iigh Street, yes. I may be wrong on the compass.
A. I think that is east.
Q. These folks here tell me that I had it right f
A. I thought High Street ran north and south.
Q. They say it runs east and west.
A. I guess I am wrong. I would say around forty yards
from the witness stand to the edge of the street.
Q. How wide is the street?
A. I beg your pardon. I am wrong on the yards. I was
confused. I would say around twenty yards from the witness stand to the edge of the street.
Q. Mr. Oliver, during the trial of this casepage 2012

~

The Court: Wouldn't it be better to measure it and put
it into the record?
Witness: I think that would be better because I am a very
poor judge of distances.
Mr. Gravatt~ I was going to ask Mr. Rogers to make the
measurement, if your Honor please, and intrapage 2013 ~ duce it into the record.
By Mr. Gravatt:
Q. Mr. Oliver, yon were in the court room and beard Mr.
Menefee's testimony, did you f
A. Yes, sir.
Q. During the trial of the case what was the condition in
this court room as to noises from the street Y
A. It was somewhat noisy.
Q. The fans were operating all the time f
A. Created some noise, yes.
Q. They made it more difficult to hea.r what a witness said
when he testified Y
A. I presume they would have some effect on the hearing, yes, sir.
Q. Are you able to say whether or not during the trial of
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the case you heard all of the testimony of all of the witnesses?
A. No, sir, I did not hear all of the testimony of all of
the witnesses.
Q. Are you able to tell us with any degree of accuracy
how many times a day it was necessary to stop a witness
from testifying or stop a lawyer from asking questions because of the ext~eme noise from the street 7
A. I wouldn't like to say how many times but it was several times, on several occasions.
Q. How many times during the fifteen days do you suppose you were unable to hear parts of the tespage 2014 ~ timony of a witness!
A. Well, I would like to qualify that a little
bit. When a witness would be testifying it oftentimes would
be a word or two in pis testimony that I couldn't hear but
I could connect the meaning of that word with what he wa-s
trying to say and I wouldn't like to say the number of·
times that that occurred because I didn't make any mental
recollection of it, and, in fact, I have dismissed the whole
thing from my mind since then.
Q. It is a fact, however, tha.t that did occur a number of
times during the .day?
A. Yes, sir.
·
Q. When traffic would stop at this light and the light goes
on, automobiles, motor buses and street cars would all start
up at one time, wouldn't they?
A. Yes.
Q. And the running of the wheels against steel rails, together with the motor buses and automobile noise, would
:produce an ordinary sound of an ertraordinary amount of
noise in this open court room 7
A: Well, it is the usual amount of noise created by such a
disturbance as that. I don't know whether you would term
it an extraordinary amount of noise in a court room or
not. This is the only court room I have ever served as a
juror in.
page 2015}

CROS'S EXAMINATION.

By Mr. Gravatt:
Q. Mr. Oliver, on the occasions when you say you were
unable at times to hear words here and there that the witnesses spoke, were you able to tell from the context of their
remarks wha.t the general purport of their testimony was Y
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A. Yes, sir, I think so.
.
Q. Do you feel, Mr. Oliver, that yon heard and understood the testimony of the· witnesses sufficiently well to render an intelligent verdict in the caseY
A. Yes, sir, I certainly do.
Q. The jury had the advantage of typewritten transcript
of all of the testimony in the jury room, did they not Y
A. Yes, sir.
.
Q. Hav~ you served in this court room on other juries f
A. Yes, sir.
Q~ Was it during the summer time when the windows were
upf
A. It was usually in the fall or winter that I served. I
think I served on two occasions before.
Q. Do you recall whether there was any particular difference in the conditionsA. It is noisy at all times in this court room_
page 2016 }

D. S. PHLEGAR,
having been duly sworn, testified on behalf of
the defendant as follows:
Examined by Mr. Hughes:
Q. Your name is David S. Phlegar f
A. It is.
Q. Your age, Mr. Phlegarf
A. Fifty-six. ·
Q. You are a court reporter f
A. I am.
Q. And your firm of Phlegar & Tilghman reports cases
in this territory and elsewhere Y
A. It does.
Q. How many years experience have you had as a court
reporterY
A. In the City of Norfolk and vicinity for thirty-five
years.
Q. What is the noisest place in which you have ever re~
ported a case or other proceedings Y
A. Leaving out other proceedings, I would say in this
court room, ~u~ I h3:ve taken depositions on board ship wher~
they were driving nvets, and so on, so I will have to exclude
that.
·
·
Q. How long did this trial last?
A. I think it began June 25th and 'vas concluded July
17th.
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Q. You and Mr. Tilghman worked in relays in order to
give a daily transcript f
page 2017 } A. We did, of about thirty minutes each.

\

Q. Which means that you spent about half of
that time in the court room reporting the case T
A. Yes, sir.
Q. What were the things that caused this noise to 'vhich
you have referred?
A. The traffic on the streets, the electric fans, fire engines, I think, once or twice, the church bell rang, at which
time the court stopped the proceedings, and I think he also
stopped it when the fire department went out.
.. Q. Did the court also stop the proceedings at times whe11
the traffic would start on the go-light.Y
A. When there was an unusual amount of noise, yes.
Q. Was that matter of stopping the proceedings one thai.
occurred daily during the trial Y
A. Yes, sir.
Q. Will you say it was as often as two dozen times a day T
A. I didn't keep any account of it. It. is hard to say but
I would say many times.
Q. Describe the geography of the situation here.? ·Describe the location of th~ court room and the streets' and the
things in the court roomY
A. The court building faces south and the court -room is ot1
High Street, on the south, and on Court Street on the east,
_which arc, I should say, the principal streets of the City
of Portsmol!th. The court room is, I should
page 2018 } say, 40 by 35 feet. There are nine windows
about nine feet high and four feet wide.
Q. Are those windows on the sides where the.noise comes
from or nott
A. Four of them are on High Street, facing south, and five
on Court Street, facing. east. The street cars run on High
Street. There are no street cars on Court Street at this
point.
Q. What is the ex'tent of general traffic on High Street?
A. Qnite heavy.
Q. Is there a. system of traffic lights all the way out High
StreetY
A. Yes, sir, with some intermission. I think on probably about six avenues they are omitted for two or three
blocks.
· Q. Can you give an estimate of the distance from the witness stand to High StreetY

1,--·-
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A. To the edge of the pavement Y
.
Q. To the edge of the roadway, the curbsto:qe Y
A. Eighty feet, I should say.
·
Q. Give an estimate to the curbstone on Court StreetT
A. Probably one hundred feet.
Q. Is Ifigh Street a wide or narro\V street?
A. A wide street.
Q. Describe the location of the bench, jury box, witnesH
stand and the tables at which counsel sit Y
.A. You mean the distances Y
page 2019 ~ Q. Both the position and distances Y
Mr. Parrish: Can't you put in a scale drawing? It would
be so much more accurate than guess work.
Mr. fiughes: I think we can do that.
By 1\fr. Hughes :
Q. Mr. Phlegar, in front of the bench are the counsel
tables, is that the idea-the tables at which counsel sit are in
front of the bench T
A. Yes.
Q. Did counsel sit at those tables most of the time or all
of the time f
.
A. Counsel for the plaintiff occupied the table at which
they are now .sitting. When counsel for defendant examined
the witnesses they would invariably move up next to the
reporter's desk which was about five feet from the witness
stand.
Q. The ta.ble of counsel for the plaintiff was nearest to
the jury and nearest to the witness?
A. Yes, sir.
Q. Wer·e there times when counsel for plaintiff moved
around in front of that table?
A. There were.
Q. What relation, if any, does High Street have. to the
tourist traffic roads into the City of Norfolk?
A. I should say all of the tourist traffic uses High Street
and London Street.
page 2020 ~ Q. Where do they go, using it to get where r
A. To the ferry, inbound..
A. Five or six, yes, sir.
Q. Did you at any time have to stop the witness and counsel and ask things over again?
A. Numbers of times.
Q. What other court rooms have you reported inf

)
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A. I expect two-thirds of the State of Virginia, some in
Tennessee, North Carolina and West Virginia.
Q. And you have never encountered another one as noisy
as this one?
A. No, sir, I never have.
Q. As to the trial of this particular case, were there any
circumstances which tended to make the noise greater or
less than the usual trial here Y
.
A. Yes, sir, the windows were open. the electric fans were
in operation, the heat was, I would say, intense.
CROSS' EXAMINATION. -

)
!;.
i .._

By Mr. Parrish:
Q. The heat didn't make it any noisier, did it, Mr. Phlegfbrf ·
A. I don't think it did, no. It made it more trying, however.
Q. How long have you been reporting cases in
page 2021 } this court house?
A. Thirty-five years.
Q. Were the conditions during the trial of the Cedar Works
and Norfolk & Western case as to noise any substantially
. different from what they alw&ys have been Y
. A. In this respect only: As to noise, the increase in the
use of automobiles has increased the noise. As to noticing
the noise, the last term of the Civil Court is held in June,
It is very seldom that I do any reporting here in the sumDler-time exc~pt in June, although I remember during 1918
there were several cases which last practically during the
·summer and I don't remember much about the noise then.
Of course at that time, just after the war, there were not as
many automobiles as at this time, but I don't recall about
the noise then.
Q. Do you know how long this court house has stood here
in this spot?
A. It is beyond me.
Q. It was here before you started reporting cases, wasn't
ill
.
A. Yes, sir.
Q. Are the conditions this morning, Mr. Phlegar, substantially similar to what they were in July, la.st month, when
the ca.se was being tried, except for the heat'
.
A. Except it is not so warm and the windows are not
lowered all the way as they were during the trial. They are
i
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now lowered with the top sash down about half.
Q. The sashes in all nine of the windows are
_open this morningf
A. Yes, sir.
. -Q. And they are open half as far as they will go f
· A. Yes, sir, I should say about half.
· Q. Have you had any difficulty in understanding Mr.
Hughes' questions or mine this morning f
A. No, sir.
Q. The proceedings haven't had to be stopped during the
examination of the three witnesses who have testified this
morning, have they T
A. No, sir.
Q. The traffic out on High and Court Streets and the traffic light are working this morning as usual, aren't they 1
A. The traffic is. I haven't noticed the light.
Q. During the trial of the Cedar Works and the Norfolk &
·Western case, did not Mr. Hughes, one of the counsel for
the defendant, regularly examine witnesses from his place
at the defendant's counsel table f
A. I do~ 't recall that, Mr. Parrish. I was under the impression that the examination took place from right in front
of you. I know Mr. Gravatt always came over.
Q. Isn't it a fact that Mr. Gravatt invariably came there
pecause he complained of his voice being weak and Mr.
·Hughes· sat at the counsel table a considerable distance awayT
A. That may be true.
·
page 2023 } Q. Isn't it also true that on many occasions
when counsel came up by the reporter's table,
it was for the purpose of handling the exhibits in the caseY
_ A. Not so far as· Mr. Gravatt was concerned, because Iremember he sat there.
Q. Mr. Gravatt sat there regularly. I think that is true,
but the other counsel, when they came up, wasn't it very
often for the purpose of handling the exhibits Y
A. That applied to you, yes, sir.
Q. Isn't- it also true, ~Ir. Phlegar, that a gr~at many times
when you stopped the witnesses from testifying it was on
account of the fact that they were testifying from the large
easel map which had been put in evidence and had their backs
turned to you f A. I remember that we did· have difficulty on that account
and l remember- once that I moved my table over near the
easel but I should say the greater part of the difficulty was
due tp the noise.

. page 2022

~
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Q. Were you able to make a reasonably accurate transcriptQf the testimony in this case, Mr. Phlegar?
A. I did my best.
Q. Don't you think your succeeded?
A. I have been told so.
page 2024 } :RE-DIRECT EXAMINATION.
By Mr. Hughes :
Q. You have stated at times while you were sitting in your
usual position in front of the witness stand and between
the table of plaintiff's counsel and the witness, you had to
stop the witness because of the noise and ask him to -repeat.
How close were you then to the witness?
A. I should say four feet.
Q. How did that compare with the distance of the majority
of the jury from the witness Y
A. I should say the man furthest from the witness was
probably twelve or fourteen feet, if he sat in the second chair
this side of the fan as he stated this morning.
Q. Would you say that a majority of the jury were further from the witness than you were, or not? .
~A. Yes, sir.
~
.

F. C. TILGHMAN,
being duly sworn, testified as follows:
Examined by Mr. Hughes:
Q. Your name is Fred C. Tilghman, is it not?
A. It is.
Q. And your age?
A. Thirty-five.
Q. You are a member of the firm of Phlegar & Tilghman 7
A. I am.
·
·
page 2025 } Q. As Mr. Phlegar's partner you participated
with him in the reporting of this case, relieving
each other in order to give a pe-r die1n transcript?
A. I did.
Q. So you were in the court room about half of the time,
roughly .speaking Y
. -A .. I should -say about half of the time.
Q. You operate a Stenotype machine, do you not Y
A. I do.·
: Q. And that gives yon the advantage of being abl~o seq
the witness, when ·yon so desire, while he testifies? \
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A. It does.
Q. Were there any occasions when you had to stop the wit-·
ness while the witness was on the stand, and you were at your
regular position to report, because of the noiseY
A. Many times each day.
Q. Where there other .occasions when, on ~ccount of the_
noise, the court stopped the proceedings until the specially
loud waves of noise were over
A. There were.
· Q. Would you be able, ~Ir. Tilghman, to make an estimate
of how often every day that happened?
·
A. No, I cannot make an estimate of the number of times.
It seems to me it occurred many ti_mes every day, but to make
an estimate I could not.
Q. Would it strike you that a. couple of dozen
page 2026 ~ times per day would be out of line as an estimate?
A. I am unable to make an estimate. It did not make any
impression on me.
·
Q. Have you reported in many court rooms?
A. I should say about half the cu1·t rooms in the state of
Virginia and a good many in North Carolina.
Q. Have you ever reported any other trials that were as
noisy a.s this one?
A. I don't think I have. I do not know of any .court room
that is located as near a car track as this one is.
Q. And 'vere there any other noises b-esides the car tracks
which contributed to the difficulty?
A. Traffic and fans.
Q. Is there a. ·bus line on High Street?
A. Bus lines?
Q. Is there a church anywhere in the neighborhood? ·
A. There is one directly across the street from the court
house on High Street.
.
Q. Do you recall whether or not the church bell was rung
frequently?
.
A. I do not know how frequently, but I remember it rang
several times and the proceedings 'vere stopped.
Q. Where are fire headquarters?
A. On Court Street a short distance from High.
Q. Were there any :fire calis during the
·
page 2027 ~ trial?
A. I can't remember how many times but a
few times.
Q. A few times while you were reporting!

N. & W.
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,..'\.. Yes, sir.
Q. Did yon mention the fans t
A. I did.
.
CROSS EXAMINATION.
By Mr. Parrish:
. _ Q. Mr. Tilghman, were you able to make a reasonably accurate stenotype production of the testimony of the _witnesses
while you were on duty in the case t
A. I think so.
Q. Were the conditions during this trial substantially different from what they had been in the summer time in other
cases you have reported in this court roomY
A. I can't say that they were. It probably made more impression on me because the case lasted so much longer than
the usual case.
Q. I think we were all so much more sensitive to- the noise
because of the excessive heat?
A. I think so.
Q. You reported the testimony of Mr. Menefee, Mr. Oliver
and Mr. Phlegar, this morning, did you not'
A. I did.
page 2028}

R. C. LYNCH,
having been duly sworn, testified on behalf of
the defendant as follows:

Examined by Mr. Gravatt:
Q. 1\fr. Lynch, were you a member of the jury trying this
case?
A. Yes, sir.
Q. You have been in the court room this morning. Did you
hear Mr. Menefee and Mr. Oliver testify?
. A. I did.
Q. Were your impressions of noise in the court room any
different from the testimony of :1\tir. Menefee and Mr. Oliver
~th reference to that?
_ .
· A. What is the question Y
Q. (The question was read.)
A. Are yon referring to the noise- during the trial t
Q. Yes.
l

l

\_

(

The Court: This testimony this morning.

,----- - -- ---
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By Mr. Gravatt:
.·
Q. ·was it the street noise a moment ago that caused yo.u t()
ask the stenographer to repeat that question to yp\i t .
A. Yes, sir.
Mr. Parrish: f w~uld ·suggest also Mr., Gravatt asked the
question in a very low tone of voice, far lower than .he has
been using~
By Mr. Gravatt:·
·. · .·
·
Q. Do yon understand the question now that
page 2029 ~ it -~as ·been ·read to you Y ·
A. ·I think so.
Q. During the-several weelts we·have been trying this case
what was the general condition as to street noises, Mr. Lynch Y
. A. We ·will. -all-:admit there was noise, considerable noise~
Q. In this court roomY
A. Yes.·
Q. ~twas with difficulty that the jury and counsel and the
reporters could perform the duties required of them in
~:xamin,illg witnesses, the jury hearing them and the reporter
taking it down, wasn't itt
·
A. Quite noisy.
..
Q. Mr. Lynch, are you able to say a.s a juror you heard all
of the evidence of each witness that testified duririg this
long· tedious trial Y
· ·
A. I think there was some testimony that I did not bear,
just a little. If you remember, I sat the second chair from
this witness stand during the greater part of the trial. I
possibly had an advantage over those that sat back~

CROSS EXAMINATION.
By :Mr. P·arrish:
Q. Did you feel that you heard and understood the evidence sufficiently well to render an "intelligent verdict in this·
caseY
·
A. I did.
Q. On the occasion when yon did not hear witpage 2030 ~ nesses very well, were yon usually able to tell
. . · from- the ~ontex~ what they 'were testifying _ab~ut,
substantially what their testimony was Y
·
A. I did. I felt that I got the case clear enough to render
the best jud~ent I posslbly could render in regard to the
case.
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RE-DIRE·OT EXAMINATION.

Bv Mr. Gravatt:
·Q. Mr. Lynch, I want you to understand that counsel for
the defendant assumes that you did the very best yon could
and that every juror did. Nevertheless, it is a faet that some
of this testimony you did not hear, although you were seated
·very riear the witness 7
A.. That is true.
Q. The jury did not read the transcript ·o.f all of the evidence
when they were deliberating on the caseY
.A. They did not read it all. There were 2,200 pages, I understood.
Q. You weren't required to read a word of it; they just
gave it to you 7
. A. Some of it was read.
G. M. BILLUPS,
having been duly sworn, testified on behalf of the
defendant as follows:

page 2031 }

Examined by Mr. Gravatt:
Q. Mr. Billups, I recall you were one of the jury that tried
this case!
.A. Yes, sir.
Q. How long have you lived in Norfolk County!
.A. All my life.
Q. How old· are you 7
A. Forty-one.
Q. Then you have had some jury service in this court?
A. Yes, sir.
Q. Have you ever had any jury service in any other court 1
A. I never have."
Q. Will you please state in your own words your idea and
give us a description of the condition during tliis long trial
as to noise?
A. Well, it was quite noisy from the street cars, the ·fire
engines and all tr.affic and the eleetrie fans. The windows
were all ·open.
Q. Was it with ease that you could hear the testimony of
the witnesses or was it extremely difficult for you to hear
the testimony Y
·
A. At times, a few times it was difficult to hear. all of the
testimony.
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Q. Are you able to say whether or not you yourself heard all

of the evidence of each witness who testified in
page 2032 ~ this case Y
·
·
A. No, sir, I did not hear all of the testimony
of each witness.
Q. You sat a good portion of the time on the second row, I
believe?
A. The second row and near the radiator, yes, sir, and
sometimes I moved over here on the second row.
Q. Will you tell us whether or not there were many timea.
during the progress of the evidence when either his Honor
would stop proceedings or some attorney or the reporter, in
order to hear what a. witness would have to sayY
A. Yes, sir, quite a. few times.
Q. I believe there were more than 150 witnesses who testified. Do you recall any one witness who was not interrupted
several times while he was undertaking to testify?
.A. I don't recall any one. I couldn't say whether there
was or was not.
Q: You don't recall anyf
A. No, sir.
CROSS EXAMINATION.
Bv },fr. Parrish:
·Q. Do you feel you understood and heard the evidence snf'ficiently well to render an intelligent verdict in the caseY
A. Yes, sir.
Q. On the occasio·ns when the noise prevented
page 2033 ~ your hearing every word of what the witness
said, were you usually able to tell from the context what the general purport of his testimony wasY
A. Yes, ·sir. I think we heard the substance of the evidence.
Q. Have you ever served on other juries in this court room
during the summer time f
A. I never have, nof in the summer time.
Q. The written transcript of the testimony was taken by the
jury to the jury room and was freely used during the jury's
deliberations, wasn't it?
A. Yes, sir, .we had it in the jury room.
Q. A.nd it was used by any juror who wanted to, wasn't itf
A. Yes, sir.
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RE-DIRE·CT EXAMINATION.

By Mr. Gravatt:
Q. ·How long lvere the jury ·in the room deliberating, Mr:
Billups¥
A. I think about four hours, four or five· hours.
Q.. There was probably a double armful of exhibits, maps
and things?
· ~. Yes, sir.
Q. And the rooord was proba.bly two thousand pages Y
A. Something like that. I don't know exactly.
Q. And not much time spent reading out of that?
A. We didn't go over all of the evidence ·but
page 2034 ~ we referred to some of it.
·
Q. You made reference to it f
A. Yes, sir.
Q. Mr. Parrish asked you if you could tell from the general context what a witness was saying. It is absolutely impossible for a juror or an individual to tell what somebody
says when he doesn't hear the words of others, isn't it¥
A. Well, I would miss a few words and then I would move
my seat or possibly the Judge would stop until the noise was
over. I think we got the substance of the evidenee.
Q. I don't question the good motives of any man, but I am
simply trying to arrive at the facts. No juror or anybody
else can tell what a witness has said simply by what, in a
previous sentence has been said and what comes in a subsequent sentence, if he answers the question and you don't hear
the answer. That is a fact, isn't it 7
A. That is a faet, yes, sir.
RE-CROSS EXAMINATION.
Bv Mr. Parrish:
·Q. Mr. Billups, do you ever recall acting as a juror in any
. case in which you could say upon your oath that you could
hear every word that was said by every witness in. a ease¥
A. Not right now, I don't. That is hard to answer. I
couldn't say that I have or have not.

page 2035 } By hfr. Gravatt:
Q. You have never served exce·pt upon a jury
in this court room 7
A. This is the only court room in whieh I have ever served
as a juror.

r--·-

·----
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Q. And every time you have ever served in this court room
yon failed to hear some part of the testimony because of the
noise? ·
. A. It has been quite a few ·years since I served these different times. I don't remember.
A. C. HARRY,
having been duly sworn, testified on behalf of the defendant
as follows:
'F1xamined by 1Yir. Gravatt:
Q. How old are you, Mr. Harryf
A. Thirty-seven.
Q. How long have you lived in Norfolk County!
A. I think about sixteen or seventeen years. .
Q. Ha.ve you ha.d much experience_ as a juror 7
.A. l. think I have served on about three juries.
Q. You were one of t;he jury trying the case of the Richmond Cedar Works against the Norfolk & Western Y
A. Yes, sir.
Q. And that lasted a good part of three weeks or more?
A. Around three weeks.
·
page 2036 ~ Q. There were more than 150 witnesses examined!
A. I think so.
Q. Will you describe~ in your own words, the conditions
which existed during tha.t period as to heat and· noise Y
A. Well, it was rather noisy, street ears, automobiles and,
at times electric fans and it was rather hot.
Q. Court Street is the main artery through the City of
-Portsmouth upon which traf.fic moves?
A. No, High Street. ·
Q. High Street, I mean, and upon that street tourists and
visitors to Norfolk and the beaches enter Norfolk in order to
get to the Portsmouth-Norfolk ferry, don't theyY
· A. They enter P'ortsmouth in order to get to the Portsmouth and ·Norfolk ferry.
Q. And during the period we 'vere here, ;IJetween the 25th
of June and 17th of July, is in the midst and in the height of
the season of the beaches, isn't it Y
A. Yes, it is.
Q. So-that· a great many visitors would be coming_ in tp
Portsmouth along that street in order to cross the ferry and
-get over into Norfolk and go out to Virginia Beach or Ocean
Thwf
··
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A. It is my impression that High Street is the main street
for tourists. I am not acquainted with Portsmouth. There
ma.y be another street. I wouldn't say.
Q. I thought we all stayed here so long we
page 2037 ~ would be experts on that street¥
A. I know it is a busy street.
Q. "\Vhat seat did you oooupy during the major portion of
the trial 1
-k; A seat right over there by the radiator, I suppose about
ten feet away from the box.
Q. You are able to say whether or not you heard all of the
testimony of each witness who testified in this case 1
A. No, l can't say that I heard it all.
Q. There were, by reason of the noise, a great many interruptions, weren't there Y
A. Yes, sir.
Q. Those interruptions ·occurred with every witness, didn't
they?
A. Practically every witness.
Q. And some witnesses who testified for an hour or two or
three hours at a time would be interrupted a great many
times, wouldn't they?
A. I couldn't say how many times but quite a few times,
some of them.
Q. You jurors did the best you could under the circumstances?
A. I think so, yes, sir.
Q. You did what you absolutely thought to be the right
thing under all the circumstances 1
A. Yes, sir.
Qt. But you are not able to say that you did
page 2038 ~ hear all of the testimony of every witness 7
A. I couldn't say that, no, sir, that I heard it
all.
CROSS EXA.MINATION.

Bv Mr. Parrish:
·Q. Do you think, 1\fr. Harry, that you caught the general
purport of the testimony of all the witnesses?
A. Yes, sir.
Q. And do you think that you heard and understood all of
the evidence sufficiently well to base an intelligent verdict,
according to your best judgment, on itt
A. I do.
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RUSSELL

SPARI{S,

. '.

.

haVing been duly sworri, testified on behalf of the defeiiaant

as follows:

-~
Examined by 1\{r. ti-ravatt:
. Q. Mr. Sparks, how oid are you?
A. Thirty-five.
Q. How long have _you liv:ed. in, N~r~ol~. Cou.nty Y. . .
A. Fifteen years~not iii Norfolk County, Portsmouth and
: ,,.
. . ; · : ·~ . , :· -~ . , ~ ...
Norfolk Go~nty. •.
Q. What e:q>eriep.ce J:ui:ve yo~ pad j.n s~r\7$g _oil ~ur1es Y -.
A. This jury is tlie third jury I have been on dowri fu this
court house. _.
,
. . _
~
Q. Will you please st~te itj. a geri.~.r~ way the
page 2039 ~ conditions which the jury aiid the cour~ .~nd tlie
of:ficers of the court had to contend With iri the
inntter of trying this case as to noise y
.. .
A. There is always noise in thi~ court house, but at this
particul~r ~ime .P.~obably ~ _lit~l~ ~O~e. _than _US~~ _cni account
of the traffic, rmd-:-srinimer ,season, and then the heat would
wake it more arid then the length of the trial would make it
ha.rder.
.
--. . ..
.
.
.
~
Q. Are you able to say, 1\Ir. Sparks, that you heard all of
the testimony of eachJ witness th_at testi~ed ill; this caseY .
A. I wouldil 't say that I heard evecy word the nuin ..~aid
but I think I heard enough to know what "a :r;nan was ta1kirig
~~out. 'l'1?-erej~ no .Waf t4atr~,now Qf ~]tat:( zeissed ~ear1hg~ 1 doh 't th1iik I heard_ eve.ry word but I think. I heara
enough to understand what the inan was trying _to telt ·.
Q. 'l'here. were more than 150 witnesses examined, I tliirikt
. A: SoJ#~thing I~~.e tliat, ,ies, sir. . . ..
. I~
~:
Q. And then a number were called in rebuttal So that, tak.:.
ihg the number of tiDies. a witness took seat in the chair to
testify, whether in chief or being recalled in rebuttal, probably there were nea~ly two hundred appearances of witnesses
and the transcript of the eVidence covers approximately two
thousand pages, without the exhibits. Is it not a fact that
almost ev.ecy witness who testified . was ·interrupted and
stopped ~ithei: qri.c~, or twice or a .good. ina~Y.. ti~es (frinni the
progress of his testimony because .of th~ no~se y
page 2040 } , A. _I wouldn't. say every one wa·s .tint I should
~'
think the majority of them were ~topped. I am
sure of t1iat.
.
Q. And a witness, we Will say; like Mr. B. d. Sinith who
j
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testified probably three or four hours was stopped a great
many tim,es'
A. Yes, sir.
,
Q. And tliose various iriterrtiptions Were due to the ex{!e~sive noise f
,
.A. Yes, sir.
.
·
Q. And when the proceedlhgs wete stoppe_d the ~oise was
·-se ..great that it was impossible tb heax if the witness had proceeded?
A. Sure.
·~

J

CROSS EXAMINATION.
.By Mr. Parrish:
. _ . .. .
. _.
.
Q.. Ish 't it a fact tha.t usuiilly dti:dng the trial when the
testimony
a. Witness ivas stopPed. ori aooolint of the noise
that when :he resumed he was asked to repeat what he had
been sa.yin~ ~p~n he_ w~s.(stop.p·~af. .. ....
A. That IS my recollechqn of I~, y~S; Enr.. . . . . .
. Q. Do yon feel that yon hea±d arid understOOd the eviden~
well enough, Mr. Spar~s, to .r~iider .ah intelligent v~rdict
this case on th~ issues tha.t. were snhrliitt~d to the ji:n~yt
.A. I am sure of that.

of

m

J. B~ FLORA;
havin&' been duly sworn, testified on behalf of the
defendant as follows:
page 2041 }

.l~xamined

by Mr. Gravatt:
how 6Id afe
'.
I
!
A. Fifty-two.
..
I
Q. How long hav~ yon lived in Norfolk County t
A. '.rhb·ty.:one years~ _ _
. .
. :
Q. Have yoU had any ei]:1efiehce previous to this case in
jury service in this court?
A. Yes, sir.
.
.
.
..Q. I suppQ,s~ Y.·b·u serv~d 9tj. jhHes a good fuaby tiDies· dur-ing the last twenty:.five years Y
A. Ye.s, sir.
.
Q. Yon were one of the jurors who tried this ~ase'
A. Yes, sir.
.
. . .
.
. Q. Win yon please; in yo'dr_bwri way,_sta~ so~etliing ~bout
the exception~! oonclltions wliiclt the. oour.t and jtii-y ~nd the
officers of the court had to contend With in tlie matter of
nriise when this case wa.s b~irig tried Y
Q. Mr: Flora,

you'

I

..
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A. It was a little noisy and wa.rm too.
·
Q. Are you abJe to say that you heard all of the evidence
of each witness who testified in this caseY
. .A. I wouldn't say I heard every word but practically everything. I had a seat pretty nea.r the witness.
Q. Most of the time your seat was probably in eight feet
of the witness' seat Y
page 2042 ~ A. I think Et~bout six feet,. yes, sir.
Q. By paying the strictest of attention you
think you got most of it f
A. 1res, sir.
.
Q. There were a number of interruptions of the testimony
because of the excessive noiseY
A. Yes, sir, quite a few.
Q. At that time it 'vould have been impossible for all of
the jury to- have heard if the witness had proceeded?
A. I couldn't answer that. I can only answer for myself.
Q. There was no warning in the court room as to when
these outbursts of noise would take place? Nobody here could
tell, so the best the Judge could do would be to stop the witness. Do you suppose any witness testified in this case who
was not stopped a number of times if he testified any length
of timeT
A. They were stopped quite a few times. I wouldn't like
to say every witness was stopped.

.

CROSS EXAMINATION.

By Mr. Parrish:
Q. Isn't it a fact that the reason the witnesses were stopped
was so that the jury could hear!
A. Yes, sir.
Q. D-o- you feel satisfied, }.fr. Flora, that you understood
·
·
the general purport of the testimony of all of the
page 2043 } n~sses?
A. 1res, sir.
Q. And are you satisfied that you heard and understood all
of the evidence sufficiently well to base an intelligent verdict
on the issues submitted to the jury Y
·
A. Yes, sir.
.Mr. Parrish: It. is understood, of course, by lending you
the facilities of Mr. Rogers and Mr. Dudley, we are not waiving any of our objections.
M.r. Gravatt: Absolutely, and it is also understood my

. - _ •• -'1
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great confidence in 1\fr. Rogers and his friend over there, Mr.
Dudley, caused me to trespass upon them.
WILLIAMS. ROGEI-tS, JR.,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:

· -. ·Q, Mr. Rogers, will you please state the result of any measurements you took?
A. The distance from the witness' chair in which I am sitting to the stop-light' at the intersection of Court and High
Streets is 176 feet; from the witness' chair to the north curb
line of High .Street is 99Y2 feet. From curb
page 2044} line to curb line of High Street is a distance of
60 feet and from the witness' chair to the south
side of the court room 43 feet.
The Court: Are· there any other witnesses¥
:1\ir. Gravatt: Not on this point. There are some witnesses
on othelJ' points.
~ir. Parrish: If :Nir. Gravatt has concluded his testimony
on this point, we wish to move to strike out and exclude all
the evidence and we wish to be heard on it.
\
The Court : Do you want to argue it now?
l'Ir. Parrish: I should think this would be the appropriate
time. If your Honor please, public policy forbids the reopening of litigation by means of prizing into the experiences
of the jurors during the trial of the case. There is no principle in law ·better established than that, and there is no principle in law for which the reasons are more urgent than that
jurors should not, after they have rendered a verdict, be
put on the witness stand and asked wl1y they came to the conclusion they did. It is not necessary to go outside of the State
of. Virginia to cite authorities on that because the principle
is very well established in this state and has
page 2045 ~ never been deviated from, so far as I know. I
· don't believe that any such contention as has
been made by counsel for the Norfolk & Western in this case
has ever been raised in a court room in the world before.
Certainly if has been, I have been unable to find any trace of
it. In other words, we have a situation here of counsel who
sits supinely ·by and allow a trial to proceed for three weeks
at enormous expense to the litigants and to the ·Commonwealth
of Virg·inia. They do not' intimate in any way that they are
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not satisfied with the conditions in the court room~ Of course,
it was noisy in the court room. The court knows that and all
the counsel in the case know it was noi~y and we were hot and
~ired and no one h~d a very g·ood time· during that trial. Your
Honor sat on that bench for mariy years, I know; and had gone
through the same thing. When street cars go ·by it is difficult
to hear, but is it fair and is it -right and is it just tha.t the
Norfolk & Western Railroad sho.uld sit. by :With tlieir hand_§_ -.-- · ··
folded and let this mise be lieard; let all this expense be incurred, let the jury go into the jury room and d~liberate .for
four hours and bririg'iri a vertlict and then a month later (they
didn't even f~ise the pdint in the motion to. set aE;;ide the verdict that was nia<le that day) as ari after-thought and grasping at a straw, they ¢-ome irito this court rdom and say an
expense of possibly $10,000 should he gorie th;fough with agairi
·because every juror lhid not lieafd every wortl of the testimony
of every witness and I shbtriit; sif, With due fepage 2046 ~ spec.t to my. fri~nd, M
. ·. r.. ,Gra.!a..tt, th~t-. ~.~ _wa~ sheer
effrontery:, that ilo sucli clauli lias ever been made
in any c.ourt room in the Coiilinonwealth of Virginia. I. don't
think the contention is fair to the court. _I doh 't tliihk it is
fair to opposing counsel that a trial of this length and this
difficulty should He gone through with aiid tlieh a. point raised
at this time, long after the trial is eriaed. On the question of impeaching tlie jurors by tbe testimony
of jurors given after tha- verdict; the law of Virginia was
settled in the. case of Biill vs. Commonwealth, wliieh I think,
for the first itme, settled the hiw iii -this case, 14 Grattan 613.
In that case the question raised was whether the testhrloiiy
or the affidavit of a juror could be brought in to show; when.
a man had been coiivieted df rii~nslaughter, that ohe of the
jurors agreed to that verdict with the expectation that all of
the jurors 'vorlld unite in a petition for a parddii arid th~
affidavit of the juror was intrdduced or attempted to be introduced to show that there wa.s some kind of a quasi:.agreement among the jurors that they would ask for a p~~don, and
th court, in bilirig out tha.t testimony; said this. Of course,
as Mr. Gravatt says, there is no t}uestion of niiscondrrct on the
part of the jiu·y. There is a question, however; ~d tlie drily
ground on which Mr. Gravattts motion carl be sustained, that
the jury violated their oaths in this case beeause they could
not bring in a verdibt if they did iiot he~ir th~ evidence stifficiently well to bririg one in.
page 2047 ~ The Court said this :

I
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"In almost every case,. es_pecially every case of felony in
which the jury is kept together for several days, a plausible
ground ;might- be shown for setting aside the verdict; _upon
the sufficieriey of which the court wol.}ld have t~ decide according to its own diseretion: .That, th-e_ val9e <>~ jury trial
would. be greatly impaired, and the whole _administration _of
justice dependent upon it would be involved i~ th~ most pain~
. '-~ ~ncertainty. A jufbr who comes forward to imp~aeh his ,
ve:rttiet on the ground of his own misconduct; ha.S littl~ or n~·
claim to our credit~ and the' safest gen~ral rule is to _shut f~f.!.
door against hint A person convicted of parjury is a.n incompetent witness.''
The facts are not applicable to what has been said hi this
case because we certainly are riot making any attaek on the
jurors in this case and the testimony has all been entirely
favorable to our eontention ttia.t they did hear the ·evidence.
"Why not a juror who denies the truth of his verdict; and,
if his denial be true, thereby convicts himself of the highest
moral, if not legal perjury 7 The verdict is surely the best
evidence of his opirllon of the case; .and he at least_ should
not be permitted, as a general rule, toiiripeacli it. Little or no
evil ca~ result from the exclusion of his testimony; none in
comparison With the great evils whieh would reshlt from its
admission. The verdict is rendered in open court, and in cases
of felony; iiooessatily jn the presence of the prisoner. The
jury may be polled; and ought to ~be, if tliere is the least doubt
of the free concurrence of all the jury i:n the v~rdict. In that
way any difficulty or disagreement which may be amohg them
can generally be discovered~ In that way it was discovered iu
Harden's case, 1 Bailey's R. 3, that four of the jurors dis. sented from the verdict. In that way, doubtless,
page 2048 } the same discovery might ha:ve been made in
Cochran vs. Street, 1 Wash. 19; and in the same
way, it might ha.ve bee~ discovered in Johnson vs. Davenport, 3 J. J. 1\'[arsh, R. 390; that on~ of the jurors. dissented
from the \Terdiet; for he stated in his affidaVit, 'That if his
name had been called and he asked whether he agreed to the
verdict, he would have answered in the negative'. .Is it not
more reasonable that this easy legal precaution should be
used tlian that affidavits should be obtained of the jurors after.
this discharge, and made the foundation of a motion for a. new
trial? Again: The court, if not satisfied with the verdict,
may and ought to set it aside. And if it improperly refuse
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to' do so, the Appellate Court may revise and reverse the
judgment. So there can be little or no danger that in justice
will arise from the operation of the general rule in question.
·_The court is of opinion that this case falls under the general rule, and not under any exception to it, a.nd that the testimony of the jurors is not sufficient or admissible evidence
to prove their alleged misconduct, gross as it undoubtedly
was. It is not pretended that the verdict was founded on any; -· _ - - - mistake. The jury all concurred in it, perfectly understood
its meaning and effect, and intended that it should operate
accordingly. The Circuit Court was satisfied with the verdict as being sustained by the law and the evidence, and this
court concurs in that opoinion. w.e the ref ore think the Cirmlit Court was right in refusing to set aside the verdict on the
ground of the misconduct and irregularity of the jury."
Tha.t case has been followed and cited with approval, I
t.hink, in every case that has come up in Virginia since that
time on· the question of impeaching a verdict by a juror's
testimony.
In 31 Grattan there is a case of Danville Book vs. Wad(lill's
Administrator, in which they attempted to introduce evidence.
·
In tha.t case the contention was that the jury did
·page 2049 ~ not understand the court's instructions. · That is
·
a principle that comes pretty close to this. In
·other words, Mr. ·Gravatt says the jury didn't understand the
evidence and in the Danville Ba.nk case one of the jurors attempted to say he misunderstood the· court's instructions. I
think the principle, sir, is the same. I wish to read from the
opinion in that case :
''After the motion for a new trial for ·the cause stated in
the second bill of exceptions had been overruled, the motion
was renewed, founded on the affidavit of two of the jurors
-to the effect, substantially, that they had mistaken the 'Jaw of
the case in one respect and had been misled by the instruction
before referred to. The motion was again overruled and the
third bill of exception taken.
··
The general rule is, and the exceptions to it are rare, that
the testimony of jurors ought not to be received to impeach
- their own ·verdict. Bull 's case, 14 Grattan 613; Read's ease,
· 22 Grattan 924; Steptoe vs. Flood's Administrator, supra,
323 (decided during the present term).
.·
In Bull's case the authorities are review and in Steptoe
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vs. Flood's Ad·mr., the reasons given by Judge Moncure why
the affidavits of jurors to impeach their own verdict should
be rejected are: 1st, because they would tend to defeat their
own solemn aet; 2d, because their admission would open the
door to tamper with jurymen after they have given their verdict; 3d, because they would be the means, in the hands of a
dissatisfied juror, to destroy a verdict at any time after he
had assented to it. These are sound reasons; and while there
are exceptions to this general rule, I am of opinion that the
present case does not fall 'vithin any of the excepted classes.J
In the case of Street vs. Broaddus, 96 Va. 823, it says:
''There may be oocasions when, in order to prevent a failure
of justice, it is proper to consider .the affipage 2050 } davits of jurors as to the manner in
which they arrived at their verdict, but. the
general rule, as established by the decisions of this court, is
otherwise, nor does this case come within any of its exceptions.''
And then it goes on to eite the Bull ease which I won't
read again.
In 110 Va., Wa;shi11-gton Patrk Co. vs. Goodrich, 692, the
question was about a juror talking to one of the parties:
"It is said in 4 1\rinor, part 1, that 'proof by the jurors
themselves of misbehavior, or of the motives which influenced
the jury, or any of them, has been received always with the
greatest caution; and the sentiment in opposition has grown
progressively stronger, until in general it has come to be established doctrine that jurors are inadmissible for the purpose in question. Such is the apprehension of opening a door
to tampering with them, that it is deemed more prudent, upon
tl1e whole, to permit even gross irregularities to pass unchallenged rather tha.n to allow any inquiry to be propounded to ·
the jurors touching the eonduet of the jury, and especiaJly
touching the motives and reasons which influenced their judgment.''
The most recent case is Litz vs. Har·man, reported in 151
Va. I haven't the Virginia report. I have here the Southern
Reporter, 144 S. E'. 477. It says:
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"In support of the view that this constitutes reversible
error, the defendant relies upon the perfectly well ~stablished
rule that the affidavits of jurors are not g·enerally admissible
to impeach their own verdict~ That this is tru~
page 2051 ~ must be aooepted ill: this state, and we do not
mean by anything which is here sai~ to impinge
upon or weaken this just and salutary rnle in the slightest
deg-ree. The reasons therefor seem to q.s obvious and are
fully set out in the Virginia cas~s, which are in accord with
the general rule elsewhere.''
The nearest case on the faets which I have been able to find
and the only one, I thi~k, v~ry close to this case certainly that
I have been able to find is a. case 9f Rogers vs. Ilsen.q, which
is a Texas case from the Court of Civil Appeals of Texas,
255 S. W. 787. In tha.t case the jury haci retired to the jury
room to deliberate ~d a quest~on came up as to w~at the
testimony had been and it was agreed by the parties that the
court r-eporter should go into the jury 'room and rea«;! testimony to the jury and the court reporter went in there and
read the te~timony and the jury rendered a v~rdiet. L~ter
on it was attempted to introduce affidavits from the jury
showing that the court reporter had not read all of the testimony bearing on the subject in questio~~ I think· there also
the principle is rather close to the principl~ of this matter that
we are· arguing. It says:
"We believe it ot be the settled law of this state that a
verdict of the jury cannot be iUl.peaehed by affidavits of jurors
fiB to what their understanding of the facts was or on what
grounds they rendered the verdict. To indulge in such a
practice would lead to endless confusion and · u~certainty.
]"'urthermore, it does not clearly ~ppear from the testimony
of the jurors o:ffere«;l as witnesses on the motion, in connection with the testimony of the stenographer, that
page 2052 } the court ~bus~ his discretion in overruling the
motion for a ne·w trial, he, the trial judge, being
the judge of the credibility of these witnesses and the w~ight
of their testimony.''
·
The opinion in the case is short ~nd not vezy satisfactory,
but it holds tha.t the af.fidavits cannot be received. That argument on the law, sir~ is based on, qf course, the possibility
that the affidavits or testimony of the jurors really went to
establish the fact that they did not hear the evidence in the
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case, and when we received Mr. Gravatt's notification tha.t
he was going to make a motion on that ground, of course we
assumed there was some such evidence. The evidence this
morning, however, as I have understood it, of every one of
the jurors, without exception is that he did hear the ~vidence.
'11he general purport of all of it, of every one of those jurors,
is that he is perfectly well sa.tisfied that he understood the
facts of the case and the evidence sufficiently well to base his
verdict on it and none of them has shown, so far as I could.
tell from the evidence, any lack of confidence in their understanding of the facts of the case.
This case is also different from most cases because, by consent of all the ·parties and with permission of the court, the
jury w~re allowed to take the transcript of .the testimony in
the jury room with them. They were in the jury room some
four or .five hours and if any of them felt any
page 2()53 } doubt about the facts, it was apparent that they
referred to the transcript and read parts of it as
the jurors testified this morning.
1,Ve think, sir, tha.t this motion that the testimony of these
jurors ( af.fidavits are generally used. and, of course, they were
given an opportunity to cross examine them) should be
stricken out and not considered by the court, and the motion
should be at his time overruled on the ground that, under the
law, the testimony of the jurors cannot be allowed to· impeach
their own verdict.
We think, sir, there is no such motion known under the law
as the one that has been made in this case.
Mr. Gravatt: 1Yiay it please your Honor, for my part, I do
not care to argue this statement made by Mr. Parrish. In the
first place, what motions we make which appear to -counsel as
effrontery, I am not concerned with. I ean 't make my motions
to accord with their ideas. As to whether or not it is proper
to make a motion to set a.side a verdict of the jury when a new
trial would be expensive, I don't think either counsel nor the
court is concerned witli that. .As to whether or not this motion should have been made during the trial of the case, I
would like to know by what process of reasoning defendant
could have found out whether the jurors had failed to hear a
part of this testimony until after they were discharged and
somebody could talk with them. For my part, I
page 2054 } haven't spoken to a member of the jury until I ·
greeted two or three of them on the steps this
morning and told them that we would examine them. We could
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have resorted to the method of using affidavits, but I tl1ought
that the fair, full a.nd frank investigation of this matter was
the proper way, that it was due the court and due counsel on
the other side to have an opportunity to cross examine them.
I recognized the doctrine as announced in the ·Bull case
a.nd anybody else who is at all familiar with the law recognizes it, but there is pending in the Court of Appeals right
now and-we are expecting an opinion in September, a case that
'vent up from Norfolk City, John Thomas White vs. Norfolk &
Western Railway Company, in which this -precise question as
to whether or not you can use the affidavit of a juror to attack his verdict when that affidavit says that the juror did
not understand a certain instruction and, therefore, g·ave more
damage than he would have done if he had understood it.
The authorities are all collated in that case and if your Honor
wants a note of the authorities, up to the minute in Virginia ·
·we will be glad to furnish them, but it did n()t ·occnr to us
that there would be any argument this morning on this point,
and, therefore, we do not have those authorities here.
The whole question presented by the testimony of the jurors
as_ we view it, is a legal question, pure and simple. · It is for
the court to determine if the jury did not hear
page 2055 ~ a portion of the evidence whether any verdict
they render can stand.
I respectfully submit that you don't l1ave to look at Virginia authorities for that proposition, that the minute the
court learns that the jury which rendered the verdict in the
case did not hear a portion of the evidence in the case, a serious question arises which the court must pass upon, and we-,
with some reluctance, brought the question here because I recognized the fact that we are raising a question as to the suitableness of ibis place and we are embarrassed in doing it.
We do not want to say or do anything which would in any
way be unpleasant to the court or to anybody else but a lawyer
takes an oath to perform a duty and this situation arises
and in the light of the performance of a sacred duty, instead
of bringing a lot of· affidavits here, we ha:ve summoned seven
of the eleven jurors and put them on the witness stand so the
court could hear what their testimony would be and so that
learned counsel on the other side could cross examine.
We say that evidence ought to he considered by the court
in determining whether or not this verdict ought to stand,
whether or not the verdict which is being a.ttacked as grossly
excessive, ought to stand. If the jury, even from the purest
motives (and we :a.re not attacking the-ir motives) failed to
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hear a. part of the ·testimony, that is something that can be
corrected and it can only be corrected by bringing
page 2056 } it to the attention of this court before it can be
considered by any other court.
The Court: I understand there are qui,te a number of other
reasons why you ha:ve a.sked that the verdict be set aside. I
will hear the whole case and dispose of the whole thing at
once·.
l\1r. Hughes: 1\fay I call attention to one point that my
colleague didn't mention on this point, that the authorities
cited by :1_\,fr. Parrish all relate to the truth, either by af6davit
or by testimony, of something that happened within the jury
room and in this case we are not going into tha1t question. "\Ve
are raising a. point based upon something that happened in
the court room where everybody was present and we· are
proving it not only by jurors but by other persons who heard
it. I think that is a very marked distinction between the line
of authorities upon which 1\IIr. Parrish relies and our motion.
The Court: We will proceed with the case and I will reserve my decision about all of these matters and pass on them
all at once.
Mr. Gravatt: We are going into a ma.tter of after-discovered evidence.
1\{r. Parrish: I would like to say this: I don't know just
what 1\IIr. Gravatt is expecting to prove, but I am
page 2057 } entirely unfamiliar with the practice of putting
witnesses on the stand on the question of afterdiscovered evidence·. I don't believe that there is any such
.practice in Virginia. I have certainly never seen it. It seems to
me that counsel are entitled to inspect the affidavits or statements of fact tha.t opposing counsel expect to prove. We are
totallv in the dark. I haven't the faintest idea. in the world
what ·J\tir. Gravatt is driving at. Yesterday was the first time
we ever heard of this. Mr. Lawrence received notice dav before yesterday and I received it yesterday.
1\Ilr. Gravatt: If counsel had rather not cross examine these
witnesses; we will have to ask the court to give us an opportunit.y to prepare and submit the affidavits of all of them. I
·think it would be a very much more satisfactory way to examine them and cross examine them and get the testimony
. into the record.
.
lVIr. Parrish: T. haven't any idea in the world what the
testimony is going to relate to.
w

r-- ------
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Mr. Gravatt: It is going to relate to the grounds you were
notified a.bout, which is Addendum No. 2.
~fr. Parrish: I think we should have the option, if .we so
elect, of treating the examination of these witnesses as affidavits, if we wish to reserve our cross examinapage 2058 ~ tion, and file counter-affidavits, if we wish to do
so.
Mr. Hughes: I think there are several decisions in which
this has been done by testimony ra.ther than by affidavits and
I think it was don in the recent famous Harper case in Norfolk.
The Court: We have done it here but the usual mode is
by affidavits. The only question Mr. Parrish is rai-sing here
is that he doesn't know what these people are going to ,.,wear
to and how to meet that. I think he should have an opportunity to meet that testimony.
~f r. Parrish : We also wish the same understanding that
-we had on the question of Addendum No. 1, that is that we
object to all of the testimony along the line set forth in Addendum No. 2 for the following reasons: In the first place,
the testimony was fully taken on those points a.t the trial of
the case and, on the second ground, that we did not receive
notification of this ground, hi accordance with the understanding of counsel, although I won't insist on tha.t and I will withdraw that. We wish it understood for the present any cross
examination of the witnesses will not serve as a waiver of our
objection.
The Court: I think you are clearly entitled to have ample
·
opportunity to meet that testimony.
page 2059 ~ Mr. Gravatt: Counsel for the defendant, on
the question of after-discovered evidence, in reply to the exception made by counsel for the plaintiff, that
testimony was fully taken on Addendum 2 during the trial of
the case, respectfully replies that counsel for the defendant
had no knowledge whatever that any portion of the alleged
burned area was burned by ba.ck-fires until af.ter this case had
been submitted to the jury, tha.t after the verdict of the jury
it was suggested that counsel for the defendant that .there was
a serious question as to the extent of the back-fires and as to
~Asvhether or not the alleged Norfolk & Western :tire had actually done the damaged sued for, and immediately counsel
for the Railway .Company put an extra force· to work to investigate this matter and only on Thursday, the 13th of August, when we were supposed to come here for the 15th, was
it suggested to counsel for .the defendant that it was possible
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tha.t some evidence would be found sustaining this suggestion, and immediately Mr. Gravatt, of counsel for defense,
called Mr. Parrish aud suggested that this hearing be· postponed because certain matters were being investigated which
it seemed would be important. :Wir. Parrish very -graciously
consented to the postponement. As soon as counsel learned .
that there would be available material evidence on the subject, he again called Mr. Parrish's office by long distance at
11 :45 on Thursday, ·the 20th of August, and was informed
that Mr. Parrish was out of his office, that his
page 2060} brother was in court. This information was reported to Mr. Hughes with the request that he
communicate with Mr. Lawrence. We have given counsel on
the other side every .bit of notice that we could. We have endeavored to let them know what we were going to do and have
tried to pursue every course of fairness and eourtesy, and
our reason for summoning the witnesses and for not using
affidavits was that Mr. Lawrence, of counsel fot the plaintiff, had asked that he be present when affidavits were taken
and we felt if they were to be present when affidavits were
taken we best have the witnesses in court so that the
-could control the matter and we· wouldn't get into an interminable dif&uity· perhaps over the affidavits.
I think it is proper .to make that statement" in the record.
}fr. Lawrence: If your Honor please, with reference to the
statement that Mr. Gravatt has just made, I want to explain
that Mr. Oliver, the foreman of the· jury, called me, I suppose, three weeks ago today and said that he was being urged
to ·make an affidavit to the ecoot that he did not hear the tes.timony, which he did not want to make, and didn't want to
make any ·statement unless it was made in the presence of .
one· of counsel for the plaintiff, which explains my suggestion
to Mr. Hughes about al'lowing us to· be present when these
·
affidavits were taken.
page 2061 } Mr. Parrish : I would like to make the further
statement for the record, ·sir, while I have no
·means of knowing what testimony Mr. Gravatt is going to introduce, the only ba.ck-fuing that the Riehmond 'Cedar Works
- ever had anything to do with that I ever heM of is fully set
forth in the evidence on pages 350 to 353, the tesiim:ony of
~lr. J. A. Sexton. If Mr. Gravatt didn't hear it, I am sorry
but the testimony was put in.
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ROBERT ATIGNSON,
ha.ving been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. ·Gravatt:
Q. Mr. Atkinson, I hand you small c.opy of the map of the
Richmond Cedar Works property which ·was introduced in
evidence in this case by the plaintiff and ask you to look along
the Camp line a.t blocks 1, 2 and 3 and state whether any
back-firing 'vas done on that property after October 4, 1930,
and, if so, under whose direction it was done¥
Mr. Parrish : We wish the court to 'varn this witness to
only testify as to matters that lie within his personal knowl~dge.
·
~he Court : . That is true, of course.
Mr. Parrish: The reason I malre that request
page 2062 ~ is because Mr. Atkinson, when he testified during
the. trial, I think was somewhat inclined to indulge in hearsay testimony.
The Court : S'ay what you know yourself.

A. This work was all under my jurisdiction when I was
there. I wasn't there when that back-firing was done.
The Court: Yon ca.n only say what" you know yourself.

Bv Mr. Gravatt:
..Q. When did you go there on that line after October ~'
1930¥

A. The morning of October 5th.
Q. Did you see any evidence of back-firing along there
then7
.A. I did.
Q. How far along that line, the Camp line, had the propertv of the Richmond Cedar Works been back-fired¥
A. They 'vere just finishing up the back-firing on that line
on Sunday morning. They had only a few places that they
were trying to make burn ori the south end of that line.
Q. For what distance would you say from out on the Norfolk & Western right of way, ba:ck down the Camp line, had
this back-firing been done! .
A. About a mile and a half.
Q. How wide did the back-fire extend at that time?
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A. I didn't notice. I was rushing through there to ca tcl1
up with the men who were cutting the line.
.
·Q. Had the main fire from over on the Nor·
page· 2063 ~ folk ~Western ~aught up with that back-firing
.
. ·w~en y~u ~vere ~n ther~?
A. I rather think it did on Block 3.
Q. But you don't kno.w ~
A. Well, we :fired all in there.
. .Q. How far down !s Biock 3 from the right of way, the Norfolk & Western right of wa:y1
A. That is nearly a mile and a. half.
Q. Were you in there again a.ny more?
A. No, sir.
.
Q. Who were some of the men in charge of that back-firing
along that Camp line 1 .
.
.
.
A. The· Camp 1\l[anufacturing Company's men took charge
of· it that night, the night of the 4~h.
· Q. ·Then the Camp J\IIanufacturing Oompa.ny's men were
doing the back-firing along the Camp line from the Norfolk
& Weste-rn right of way for a mile and a half down in to
Block 3?
·
:A.. They had charge of it, yes, sit.
Bv 1\f.r. Parrish:
·Q. Did you see that? Are y~u te~tl.fying to what you knowt
_ A. I know. Poarch was sent up there. I sent him up there.
lie was up there at work, worldng under my directions~
Q. You \Verel! 't there thqugh, were you?
A. I wasn't there that night, no.

By :Nir. Gravatt:
.
Q. Who moved the men from this Camp iine? Did anybody move them~
pag-e 2064 ~ A. No.
.
.
Q. vVhere did they go from this perp~ndicular
line whi~h runs practically north a.nd south along the Camp
line. Which way did tpey go 7 . . .
_
A. Some meh stayed there all the time to watch that line.
The others cut up to the Roper Lumber Cor;npany, east along
the Roper Lumber Company line lJ,ntil we struck the fire.
Q. Did they set out any .back-fire along there?
.
A. We were back-firing from that day, not very much; on
S1tnday.
_
.
Q. W a~ any back-:fi-ring set out on the northern end of the
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Roper Lumber Company property just west of Section No. 3
on this map¥
l'vir. Parrish: On what date, Mr. Gra:uatt? I would like
t.o call the court's attention to the fact that Mr. Atkinson testified when he was on the stand that he burned his foot on
October 5th and didn't go in there any more, and we object
to a.ny testimony now unless Mr. Atkin~on sa.w it.
The Court: l\1r. Atkinson ought to tell wha.t he knows him8elf and not what anybody told him.
A. This was on the 5th you are speaking of Y

Bv Mr. Gravatt:
•Q. · Certainly, I am speaking of the 5th.
Mr. Gravatt: I a:p:t not trying to get anything from him
exoopt wha.t he says he thinks he knows.
page 2065 ~ By Mr. Gravatt:
Q. Was there any back-fire on the 5th set out
on the John L. Roper Lumber Company land west of this
Section No. 3 and south of Section No. 1 f
A. One place. That is all I know of.
Q. Was that fire burning when you left there?
· A. The fire was burning, yes, only reached near us in one
place.
Q. Do you know who ·was in charge of that f
A. How is tha.tY
Q. Do you know what men were working there Y
A. The Camp Manufacturing Company's men, P. R. Camp,
.T. M. Camp, E. P. Widmer, their logging superintendent, an4
I don't knowzow ny more.
Q•. Were you h
in there at any later time near that date!
A. No, sir.
.
CROSS EXAMINATION..

By Mr. Parrish:
Q.. Mr. Atkinson, you testified at the trial of this case,
didn't youf
A. Yes, sir.
.
Q. You were called as a witness :first by the Richmond Cedar Works and later you were called by the Norfolk & Western, weren't you Y
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A. Yes, sir.
Q. After you testified as a witness for the
Richmond Cedar Works, did you not talk on
numerous occasions to the claim men and attorneys for the
Norfolk & Western Railroad 7
A. How is that f
Q. Did you not talk to the claim m.en and attorneys o.f the
Norfolk & Western Railro~d on numerous occasions during
the trial, between the time you testified as a witness for the
Cedar Works and the time you testified as a witness for the
Norfolk & Western?
A. l don't think I talked with the attorneys but I talked
with the claim agent a little while. He and I are old friends.
Q. And you discussed the case with him every day during
the trial, didn't you 7
A. I don't think so.
Q. How many times!
A. I don't think I had anything to discuss.
Q. What?
A. I don't know that. I had anything to discuss with him.
Q. You discussed something with him every day during
ihe trial, .didn't you f
·
A. I don't remember I discussed anything about the trial.
I might but I don't remember it now.
·
Q. Before you were called on to testify by the Norfolk &
Western, Mr. Atkinson, did you talk to anybody connected
with the Norfolk & W e·stern ahout your testipage 2067 } mony that you were going to give 7
A. Before I went on the stand I suppose I
did, yes, sir.
Q. Don't you know you did, Mr. Atkinson!
A. I think I did, yes, sir.
.
Q. And you testified at length for the Norfolk & Western
in t_he case, didn't you Y
A. 'How is that 7
Q. You testified at length for the Norfolk & Western in
the caseY
A. I didn't understand you then.
· Q. You testified at length for the Norfolk & Western in
the ·caseY
.A. At length?
Q. At length, yes, sir.
A. No, I don't remember.
Q. You testified during the trial as to what you did and
what you saw on October 5th, didn't you Y
page 2066 }
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A. I don't remember now.
. Q. lfr. Atkinson, didn't you testify at page 313 of the record

as follows:
·"A. Yes, over towards Roper and we found the fire when
we got over here on the R.ichmond Cedar ·works was still
ahead of us and we were following right along the line ·of the
fire, keeping as close to it as we could so as to make the
circle ·around. I had instructed the Richmond Cedar Works
and Roper Lumber Company's men to commence on the Norfolk & Western and come around on that side,-cutting a line
·and back-fi-ring and raking and try a.Iid meet us that afternoon back in there and we failed.''
page 2068 ~

A. Yes, sir.
Q. You testified to that,. didn't you 1

A. Yes, sir.
Mr. Parrish : I would like to know what after-discovered
.evidence is when a man has testified almost verbatim to the
saine thing at the trial of the case. We object to· it.
The Court : 1 don't know what evidence they are going to
have in connection with that. ·
Mr. Parrish: We object to all the testimony.
The Court: To get the record complete, I will pass on all
of these things at one time.
.
Mr. Parrish: We object to the testimony of 1vir. Atkinson
on the ground that he has testified to precisely the same matters before specifically at page 313 of the record and we have
·'
no further questions to ask him.
Mr. Gravatt: As to which counsel for the defendant replies that if it appears in the record that Mr. Atkinson has
testified to these precise points previously, then they will
concur in the motion that this pa.rt of it be stricken from the
record. Our recollection is that his testimony was not on
these precise points and "\ve introduced Mr. .Atkinson for the
purpose of co-nnecting his testimony up with other testimony
on these back-fires. Standing alone, without the other testimony, we are not absolutely sur~ that his testimony is proper
but connected up with the other witnesses we expage 2069 ~ peet to introduce, we think it is proper and ·the
same opinion when the other testin1ony is in_

·By J\!It. Parrish:
Q. What was the purpose of back-firing around the Richtnond Cedar Works lands, :h1:r. .Atkinson?
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A. The purpose was to keep it from getting into the Camp
1\{anufacturing Company's timber.
·
Q,. l{eep what from getting in¥
A. Keep the fire.
Q. D·o you mean the big fi.re?
A. The big fire, yes, sir.
At 12:50 P. 1\L a recess was ta.ken until1 :30 o'clock P. M.
for lunch.
·
page 2070 ~

AFTERNOON SESSION.
Portsmouth, Virginia, August 22, 1931.

Met at the expiration of the recess.
Present: Same parties as heretofore noted.
ROBEl~T

A TKINS'ON,
resumed the stand for

RE-DIRE·OT ELJ\.7\IINATION.

By l\fr. Gravatt :
Q. lVIr. Atkinson, I was trying to g·et some information from
you on the question of the extent of the back-fire along the
Camp line, based, of course, on your personal knowledge, and
I understood you to state that on the 5th of October you were
down this line a. considerable distance. 'Vas that correct?
A.. I went the whole length of the line.
.
Q. How far could you see, observing where this back-fire
had gonet
A. I don't know how far I could see but I didn't see nowhere. The way qf it was when I got to the Norfolk & vVestern railroad they told me that the men were cutting rig·ht
st.raight on a southeast course through the Gum Swamp. I
knew that would not do and I went up that line as fast as I
could to catch up with the men and bring them back and cut
eastward along the Camp and Richmond Cedar
page 2071 ~ Works line down to the Roper Lumber Company.
Q. .And you did traverse that distance through
·burned area1
A. I did.
Q. After you got down there could you tell where the main
fire was?
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A. I never looked a.t all. I never thought about tha.t a.t
all. I was trying to head these men og and get them to go
where they should go.
Q. .Could you tell where the back-firing had been done, if
any, on the John L. Roper land 1
A. None.
Q.. Not when you were there 1
A. Not until after I got there. No, we hadn't gotten to
the Roper land.
Q. When you got there?
A. They were g·oing- almost straight with that line from the
Norfolk & Western Railroad back to the Richmond Cedar
Works corner and that was almost a southerly course. I
hurried through to catch up with them, to bring them back,
and when I got to the Camp's land, to go east, to try to get
around the fire.
RE-CROSS

EXA~IINATION.

By Mr. Parrish:
Q. You were acting as State Fire Warden a.t the time,
weren't you¥
page 2072 ~ A. I was.
'
Q. And the back-fires wer eput out by your
orders as an officer of the state, weren't they?
A. Some of them were and some of them were not.
Q. Which ones were and which ones were not? Which ones
did you put out? ·
A. I don't know as I ordered any back-fires.
Q. Mr. Atkinson, you testified the very first question that
was asked you, in response to a question by Mr. Gravatt, that
they were put out under your direction?
.A.. I didn't understand it that way. I was on another fire
the day this fire broke out on October 4th. I didn't see these .
men to get to them until the morning of October 5th when the
Camp's crew from Franklin got in there and they started
down that line.
Q. Didn't yon testifv a.t the trial : ''I had instructed the
Richmond Cedar Works and Roper Lumber Company's men
to commence on the Norfolk & Western and come around on
that side, cutting a line and back-fi~ring and raking and try
and meet us that afternoon back in there, and we failed."
Referring to October 5th?
A. Yes, on the east side, yes, sir, on the east side of the
fire, I did.

N. & W. Ry. Co. v. Richmond Cedar Works.

1287

Q. What was there to cut a line through on the east side
of the fire?
page 2073} A. Cut a line through anywhere- you could get
through, the thinnest place.
Q. Mr. Atkinson, isn't it a foot the only place they cut a
line was down the Camp line? Tha.t is the only line that was
cut, isn't it Y
A. The fire line we a.re speaking of.
_
Q. I am referring to whatever you are talking about. You
said cutting a line a.nd ba~k-firingJ
.A. There was a line cut down on the west side by the Camp
Manufacturing Company's men. On the east side I called on
Roper Lumber Company and Richmond ·Cedar Works to send
some men in there, commence at the Norfolk & Western Railroad and cut a fire line, rake it and back-fire it and meet us
around on the other side of the fire. They were on the west
side, the Camp !ianufacturing Company was, and they were
·
on the east side.
.Q. Didn't you testify that Mr. Poarch was working under
you just before dinner today¥
A. He· was working under me down on the Power line fire.
Q. I mean on October 5th, the day of these back-fires?
A. No, he-didn't work October 5th, Mr. Poarch didn't. He
worked the night of October 4th on this line.
Q. Didn't you testify that h~ was working under you Y
A.. Well, he was under me but l knew nothing about this
fire jumping across the track, you know, until that night.
Q. You didn't know anything _about the fire
page 2074 } jumping across the track at all, Mr. Atkinson?
The jury decided otherwise?
A. No, I don't know it. lt was on the- south side of the
track then. It come from somewhere.
Q. You went in there on the night of October 4th and all
of the state men were under you, weren't they Y
A. Well, under me in a way.
·
Q. Under what wayY
A. They were told to take the responsibility and do the
work. I couldn't direct them because I wasn't there.
Q. Where w~re you?.
A. I was on the fire down at Buckhorn.
Q. Are you undertaking to testify about the Richmond Cedar Works-Norfolk & Western fireY When were you there
at that fire?
A. Sunday morning.
Q. Was that the only time you were there Y

1288

Supreme Court of Appeals of Virginia.

A. Sunday morning, October 5th.
Q. Was that the only time you were there Y
A. Tha.t was the first time I ·was there. I was there Sunday. I didn't get back on the job again until Wednesday and
I didn't get back in that part of the swamp.
Q. Were· you in charge of the state men when you were
th<~re on Monday?
Q. Yon were in charge and that is the time the back-firin!!
were in there back-firing and :fighting fire on Saturday night
A. I was in charge of the state men.
Q. Didn't the State of Virginia pay all of those men tha~>
was done?
nage 2075 ~ A. No, the back-firing was done Sa.turd::~v
night<.
there when any back-firing was donl'
c.~. So you were1ll't
.,.
At allY
A. Not on Camp's line, no.
Q. Didn't the state of Virginia pay all of those men that
were in there back-firing and :fighting fire on Saturday night
on your recommendation 1 Wasn't that all turned in through
your office or your organization y
.
A. It was.
Q. They were all working for the state in doing that?
A. Well, they were- working for the Camp Manufacturing;
Qompany. The Camp J\IIanufacturing Company paid the men
and rendered a pay-roll to the forest servioo which I 0 l{'d.
Q. You know that ~ir. Widmer and ~fr. Poarch held appointments as S'tate Fire Wardens, don't you?
A. 1\tir. Poarch didn't. Mr. Widmer was appointed but
whether he ever qualified or not, I don't know.
Q. You say Mr. Poarch was not 1
A. No, sir, he was not.
Q. He was not a :Fire Warden Y
A. He wasn't appointed Fire Warden. He was to be but we
didn't get the appointment through before this fire occurred.
Q. Didn't you testify, Mr. Atkinson, that your plan was
·when you went in there on October 5th to back-fire in a complete circl earound the big fire and cut it off that way?
A. That was the idea.
page 2076 ~ Q. Didn't you testify to that at the trial Y
A. Yes, I believe so.
Q. In your testimony given here today there is nothing
new about that 1 You told all about that at the rial of the
case, didn't you~
.A. I thi~ so.
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Q. You haven't discovered anything new that you didn't
know about the hack-firing all the tme, dd you?
A. No, I don't think I have.
Q. You testified at the trial of the case as follows, didn't
you, Mr. Atkinson:

'' Q. One moment, ~Ir. Atkinson. The idea was that the
line should be cut across here and then the Richmond Cedar
vVorks men "rould try to come down here and meet you and
confine the fire in that square there¥
.
A. Back-fire this way, yes, come right on around and make
a circle.
Q. Make a circle and hem the fire in in every direction 1
A. Yes, sir.
Q. That was your plan by which you hoped to confine the
fire?
A. Tha.t was the plan."
You testified to that at the trial, didn't you?
A. Yes, sir, that was the plan.
Q. You further testified, didn't you:
'' Q. How did the plan work out under the circumstances t
A.. Well, the fire kept getting al1ead of us and the Richmond
Cedar Works and Roper Lumber ·Company lost
page 2077 ~ every bit of their line on Sunday.
Q. That was the line on the east?
A. Yes, the line on the east and they lost again on Monday.''
Q. You testified to all of tl1at a.t the trial, didn't you Y
A. Yes, sir.
Q. Since the trial of the case you have been workng for the
Norfolk & Western Railroad, trying to get them up some more
evidence in this case, haven't you f
A. I have been helping them some.
Q. For compensation~
A. Yes, sir.

1'

1

A. A. WENDEL,
having been duly sworn, testified on ·behalf of the defendant
as follows:
Examined by ~fr. Hughes:
Q. Give us your name, residence and oceupation T
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A. A. A. Wendel, Sheriff of Norfolk County.
Q. 1\ir. Wendel, have you at my request a few moments ago
timed this traffic light on the corner of High Street and
Court StreetY
A. Yes, sir.
Q. Will you tell us how long it gives a fi(}W of traffic on
High Street and how long on Court StreetY
' A. Approximately thirty-five seconds on High
page 2078 ~ Street and twenty-five ·seconds on Court.

F. J. OLIVER,
having been duly sworn, testified on behalf of the defendant
as follows:
·
Examined by Mr. Hug·hes:
Q. Your name?
''!
A. Floyd Jackson Oliver.
Q. You testified at the main trial of this case?
A. Yes, sir.
Q. "\Ve have called you today, !ir. Oliver, to see what knowledge, if any, you may have of any back-firing on the property
of the Richmond Cedar Works or adjacent property. Beginning with the day that you first appeared at this fire after
October 4th-what day was that Y Wben were you first
thereY
A. I was there when we came back under Mr. Smith and
l\fr. Poarch. All of us came back there together from Yadkin.
Q. That was on the track¥
A. Yes, sir.
,
Q. After that when were you first working on the fire Y
A. We start~d to work that night around six o'clock.
Q. WhereY
A. Camp's corner.
Q. Saturday night Y
A. Yes, sir.
Q. Have you any knowledge of any back-firing
page 2079 r that was done and, if so, what was it y
A. W el~, we started to work at Camp's corner and cut down as far as we could that night to around
~bout two o'clock when we got a view of the fire coming
-through the light, kind of, and Mr. Poarch suggested we had
better back-fire, so we back-fired in the swamp and came out
at the Norfolk & Western Railroad that morning around four
o'clock.
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Q. You .started south and worked north towards the railroad?
A.. Yes, sir.
Q. How great distance did you back-fire Y
A.. I reckon we worked in there for a mile or a mile and a
quarter.
Q. .And where was that line of back-fire made with reference to the Camp line, how close to the Camp line Y
A.. It was inade right down the Camp line.
Q. .And east or west of the .Camp line was the back-firing?
Did the back-fire burn east or west of the Camp line 1 Did
it burn the Cedar Work or Camp's? '
A.. It burned on the Cedar Works.
Q. Do you have any knowledge of how far it burned eastward from the Camp line Y
A.. No, sir, I don't lmow how far it burned.
Q. You don't lmow how far it burned? Is there any dis~
tance that you can name that you know it did burn? In
other words, can you say it did burn at least one hundred,
two hundred, three hundred or four hundred
page 2080 ~ yards, from your observation 1
A. From where we first started back-firing it
burned off and on until it met on the other side.
Q. And could you say that that was at least one, two, three
or four hundred yards or more?
A. Say around two hundred yards or more.
Q. Do you know t>f any other back-firing that was done at
any time iu fighting this fire and, if so, where T ·
A.. That is all that I know of that I have seen.

CROSS EXAMINATION.
Bv

·~fr.

Parrish:

~Q. Mr. Oliver, you testified twice at the trial of the case,

didn't you, in June and J ulyY You testified once, I believe Y
A.. Yes, sir, I was here once.
Q. And you were cross examined by counsel for the Norfolk & Western Railroad, weren't you Y
A. Yes.
Q. Mr. Oliver, what was the purpose in lighting that backfire alon~ the Camp line? ·
A. Well, that was the onliest way we had to stop it that
night.
Q. Stop what?
A. Stop the fire coming through the swamp-was to backfire.
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Q. You mean stop the big fire that had started
over on the Norfolk & Western Y
A. Our plan was to let it meet in there to-

gether.
Q. You did the back-firing for the purpose of stopping the
big fireY
· A. Yes.
Q. Who was in charge of that back-firing?
A. Mr. Poarch and myself 'vas the only two 'vhite men in
there.
Q. You were working for the state as a fire warden, weren't
you?
A. Yes.
Q. Do you know whether or not ~Ir. Poarch was also a fire
warden at the time?
A. He was working down there a.t ~ ansemond for a couple
of days and I am not able to say whether he was or not.
Q. Is N ansemond anywhere near the Camp property, do
,
you kno,v?
1\. No, sir.
.
Q. The place he was working dov.rn at N ansemond was not
. on the Camp property?
A. He had a couple of men down there 'vorking that morning, :A1:onda.y morning a week before the fire broke out do,,'ll
there. He left there-in fact, Mr. Poarch never worked down
there all day long at Nansemond.
Q. Mr. Oliver, would you as a state fire warden have done
any back-firing along the Camp line if it
page 2082 ~ hadn't been the necessity of stopping the big
fire over on the Norfolk & Western Y
A. Poarch is the one that started that.
Q. IIe is the one that really started it apq he wouldn '.t
have started it, so far as you know, unless the big fire had
been burning and ha.d to be stopped.
Mr. Gravatt:

W7

ebj ct. That is not a proper question.

A. No, sir.

.

. .
.
. JOHN COSTON,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by :Air. Hughes:
Q. Your name is John Coston Y
A. John Coston.
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Q. And you live at Churchland 1

A. Live at Magnolia.
Q. How old are you, John?
A. Sixty years old.
Q. You haven't testified before in this case? You haven't
been on the witness stand before T
A. No, sir.
Q. This is a case between the Richmond Cedar Works and
the Norfolk & estern about the big fire of October 1
A. Yes.
page 2083 ~ Q. Did you have any part in fighting that fire
up to October 4th, 19301
A. Yes, sir, I went over there on a Saturday evening, Saturday night.
Q. That was where? 'Vhere did you begin to fight?
A. At the Norfolk & Western road, that is we started running the lines, the fire lines.
Q. Was any back-firing done that night~
A. Yes, sir.
Q. Where was it done 1
A. After we had run the line way up in the swamp, why
then we back-fired hack to the road again.
Q. Was that along the Camp Manufacturing Company's
line?
A. Yes, sir.
Q. To the east of that line T
Jl. Yes, sir.
·
Q. How long a distance was that line of back-firing?
A. I reckon we went up there around a mile and a half.
Q. And how wide an area did that back-fire burn, ho'v wide
a strip?
A. It looked like to me from the distance I could see, two
or three hundred yards.
Q. That was Saturday night?
A. On Saturday nig-ht.
Q. "\Vhat was the next back-firing that you knew anything
about in connection with fighting this fire?
page 2084 ~ A. The next back-fire-one morning we went
up in the swamp and Mr. Camp_ had his 1nen.
They w·ere cutting a fire line and going on up in there and
they stopped me a.t a place that the fire was coming up to
the line, wl1ere they had cut along and then to keep the fire
from g-oing- across.
.
Q. vYas that the main fire or a little narrow tongue of fire 1
A. That was a little narrow tongue of fire.

"r
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Q. You were stationed.to control that little narrow tongue.
"Who was working with you Y
A. William Kees.
Q. That tongue of fire was extending down toward the
Roper property, was it?
A. Yes, sir.
Q. From the Cedar Vl orks property towards the Roper
property?
A. From the Cedar Works towards the Roper.
Q. While you were doing that did you have any knowledge
of any backfiring that was being done by anybody?
A. During the time 've were working on that fire Y
Q. You mean on the tongue of fire?
·
A. On the tongue of fire, Mr. Camp's men come running
out by us and said the fire had got away from us, just as well
to go-let's go.
Q: What fire ·were they talking about?
A. The back-firing. We back-fired and it had gone across
our line.
page 2085 ~ Q. What did you do when they told you that f
A. I come right on out behind them and went
on the line, the straight line on the Camp property.
Q. Do you know when you came on out whether that backfire was left without control, left burning without control f
A. Yes, that fire was raging then.
.
Q. Do you lrno"T where it went Y
A. Ifwas going across to the south.
Q. Where was the main fire?
A. The main fire lay back north.
Q. How farY
A. Around a half" a mile.
Q. Do you know of any other back-firing that was-done a.t
any other time f
A. No, sir.
Q. That is all you know about back-firingf
A. Yes, sir~

CROSS EXAMINATION.
By Mr. Parrish:
,
Q. By whose direction was the fire put out over towards
the Roper land? Who ordered the starting of the back-fir~Y
A. That was qone by Mr. Camp's men.
·
Q. Were you there f
A. SirY
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Q. Were you there Y
A. Yes, sir.
Q. How big a fire was th~t?
A. They would go along and. set it and I was on behind
and a bunch of men would keep it from crossing the line on
ltir. Camp's side a:Q.d as they set it along, comin~ _to the Norfolk & Western road, we just whipped it out to keep it on
the east side from crossing into the timber.
Q. What was the pulJ>ose of setting that back-fire Y
_ A. That was supposed to burn a streak, supposed to keep
the main fire from coming down to the ti~ber. ·
Q. To stop the main fire from spreading any further Y
A. Yes, s1r.
·
Q. That is right, isn't it Y
A. Yes, sir.
Q. Do you know any other way to stop a big fire when it
gets started than to start a back-fire?
A. I don't know other ways except cutting. the right of
way, cutting out a path.
Q. You usually start ·a back-fire when you want to stop a
big fire :from spreading, don't you f
A. Sir?
Q. You usually start· a back fire when you want to stop a
big fire :from spreading, don't you?
A. As a general thing you back-fire.

page 2086 }

page 2087·}

WILLIAM KEE (Colored),
.
having been duly sworn, testified on behalf of.
the defendant as :follows :
Examined by Mr. Hughes:
Q. Your name is William KeeY
A. Yes, sir.
Q. How old are you, William t
. I
A. Thirty-two.
.
Q. You live at Churchland Y
A. Yes, sir.
Q. What was the first part that you had in fighting the big
fire of October 4, 1930?
A. Helping to trim ,the fire line out on that Saturday night.
Q. On Saturday night f
A. Yes, sir.
Q. ·Down the Camp line?
.
A. Yes, sir, going from the Norfolk & Western Railroad
right straight back.
•·r

I

'

~I

I

1296

Supreme Court of Appeals of Virginia.

Q. And ho'v long a distance was that line of back-fire set
out?
A. Do you men how far did we go up Y
Q. Yes, how long a distance from the Norfolk & Western
into the swamp 1
A .. About a mile .and a half, I reckon, or something like
that.
Q. llow far did you see it burn to the eastward over the
Cedar Works property~
page 2088 ~ A. Well, I don't lmow, as far as I could see.
It looked like it was a good ways off, right
smart ways back in there. I don't lmo'v exactly how far.
Q. How long did you work on t~at that uightt
A. We worked practically all night.
.
Q. Were you with Coston later in fighting a tongue of fire
that he mentioned when he 'vas on the 'vitness stand where
the Ce~a.r Works land comes down to the Roper land Y
A. Yes, sir, I was with him.
Q. Did you and Coston keep that .tongue of fire under control as long as you were there 1 ·
A. Yes, sir, we had shovels and putting dirt over it.
Q. What 'vas the occasion for you leaving there, leaving
that place where you were fighting the tongue of fire?
.
A. Those boys, colored fellows up ahead of us, was opening that cross line.
Q. Cross line of what?
A. Leaving Mr. Camp's line, going across south.
Q. You mean the line they back-fired Y
A. The line they back-fired. He came back running, or
some boys did, and told us "Get out of her~''. We. didn't
know "rhat they meant. They said ''The back-fire has got
away from us''. That is what the boy~ told us, and we
jumped out and run right with them.
Q. You followed them?
A. Yes, sir.
page 2089 ~ Q. Did you have any trouble getting out?
A.. N oJ the fire "ras behind us then, I mean
to say, and we were going out towards Mr. Camp's line.
Q. How far was that back-fire from the main fire? Ho'v
far· away was the main fire at that ti!l1e 1
·
A. Looking as far as I could see, it might .have been a
quarter of a 1nile or might have been a half mile. 1 know
it wasn't no further off than a half n1il~~ just by loolung.
·That is all I could tell by it.
_ .
.
Q. 1Vhen you and the Camp men ran out to escape the ba~k-

--
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flre, ~as there ~ny ~ontrol.left over that b~ck-fire, anybody
left there to control it when you all ran out~
A. No, sir.
.
...
. Q. Which way was it burning¥ 1Vhich way was it heading?
·
_
Vlhich way was .the wind~ ·
A·. The wiiid was blowing from the north~
CROSS EXAl\1:INATION:

By l\fr. Parrish :· · ·
· · ·
- ·
. Q. You started it near ·where, near the Roper line?
· A. The wind was blowing fron1 towards the Norfolk &
Western Railroad.
· Q. Where did you start the· back-fire? Where was the backfire· burning-over towards the Roper line?
·
A. Just along about the Roper's- land, ·so they told us,
·
along there where me and Coston was at.
·
page 2090 ~ Q. The fire n1ust have burned over to Roper 1
A. "Then it blowed I guess it did, when it
blowed, you- know.
·
Q. In other words, the fire was started on or. near the
Roper line and the wind was from-the Norfolk & 1Vestern
and it had to burn over to Roper, didn't it?
A. Yes, sir.
. 1\{r. Parrish: I a:m going to· ask the court's permission to
read one page of testimony that was given at the trial of
this case. As I 1mdersta.nd it, these gentlemen are proceeding on the theory that this is ·newly dis~overed evidence that
they are putting in here. They say they have got fifteen
witnesses to put on. I have as much endurance as anybody,
but I look forward with no pleasure at all to hearing fifteen
witnesses on the subject that was thoroughly thrashed ont
at the trial of· this case, and I want to read to the court the
testimony of Mr. N. T.· ·Poarch ""'Jho ·testified to everything
that these men have testified about; so did 1\Ir. V\Tidmer and
so did Mr ~ Atkinson. Page 87 :
'-' Q. · Mr. Poarch, ·'viii you proceed, and, i( you wis-h Jel
refer to~ the map, tell us wh-at you observed about the spread
of the fire and your efforts·? ·
- ; ·
·
· · ·
. · A. As long as· I was 'there I min tell you about as good
·
·
sitting here as ,there.
,
Q. All right.·
page 2091 ~ A. We began at the Camp corner.
Q. Just to start the jury off, is that Ca1np's
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corner ·where it shows the Camp Company and the Richmond Cedar Works Y
A. Yes, sir.
Q. Is that the point on the railroad Y
A. Yes, sir.
Q. Go aheadY
A. We raked to the Gum Swamp. That was on Saturday
Night just before dark.
Q. That was at the Camp line 1
. .
A. Yes, sir, and raked down to the Gum Swamp. When we
had raked to the Guin Swamp, we ~ack-fired back to the Norfolk & Western, and did that Saturday night.
Q. How many men did you ha:ve there Y
A. We had around thirty.
Q. Did you go out Saturday ~ightT
A. No, sir. Five o'clock Sunday morning we had about
thirty or thirty-five more men to relieve us. I came out and
didn't go back until about three o'clock Sunday evening.
Q. Where was the fire burning when you went out Sunday
morning? How far had it gotten, do you lmowY
A. What do you mean Y
Q. In any direction at all?
A. Our back-fire had met the old fire from Camp's corner
down to Roper's corner.
Q. Let me see now. Your back-11re had met the big fire
from ·camp's corner. Is this Roper's corner here what you
mean1
·
· A. 1res, sir.
.·
page 2092 ~ Q. Do you mean from Camp's corner Y
A. The corner from Camp to Roper.
Q. From here to here (indicating) Y
.jl.. Yes, sir.
Q. Go ahead?
A. I didn't go back any more until I started in Sunday
evening around three or four o'cloclr. I had a bunch of provisions, and didn't have many men, and we were late. getting in. When we got across on Roper's, we t.ried to cut the
fire off. and lost it. When we got there most of the men were
exhausted and Mr. Widmer, the superintendent of the Camp
1\fanufacturing Company, asked me wouldn't I go aroun<;l to
see how they were l1olding · the line. He had given out. I
went around~ and I found out the fire was over, and it was
impossible to hold it, and I came back and as it was impossible for us to hold the fire, we calied the men off for the
night." .
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Mr. Widmer also testified to it and Mr. Atkinson testified
to it and, franldy, I am unable to perceive the theory on which
my friends are introducing this as newly disQovered testimony and, to say the least, I think it is an imposition on the
court and counsel to have to try this case over again on the
statement that this is newly discovered evidence. It has all
been thrashed out and the jury has decided the case.
The Court : I can't tell what the witnesses are going to
testify to.
Mr. Parrish : I understand they had fifteen witnesses on
the question of back-firing. .
Mr. Gravatt: We are going to get off this
page 2093 } point and .start on another in a few minutes.
The Court: It seems to me a great deal of
this evidence corresponds with the evidence you have just
read.
Mr. Parrish: I haven't heard anything yet that wasn't testified to at the trial.
The Court: I want to give them ample opportunity to present that.
1\fr. Hughes: Your Honor can strike it out afterwards or
disregard it if you consider it improper.
The Court : Let us go ahead.
JESSE KEE (Colored),
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Hughes:
Q. Your name is Jesse Kee and you are a brother of William Kee who testified 7
A. Yes, sir.
Q. You live at Churchland?
A. Yes, sir.
Q. Have vou heard the testimony of Coston and of your
brother Willirun Y
·
A. Yes, sir.
page 2094} Q. Were you with them on Saturday night
when the back-firing was done down the Camp
line?
A. Yes, sir.
Q. Does your recollection agree with what they said t
A. Yes, sir.
·
Q. You were not with Coston when he was fighting the
tongue of fire at the norrth end of the Roper land 7
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A. No, sir.
. · .
.
Q. You were not with him f
.A. No~ sir.
Q. At that time you were on the Roper property with
Chalk, were you notY
A. Yes, sir.
·
Q. What were you and Chalk doing f
A. Digging walls. .
· .
. ·
Q. "\Vhere wer.e you digging those 'valls f .
.
A. 'Ve was digging the walls alorig the fire lirie fro-m the
Camp line~. - , ..
.
Q. \Vas that anywhere near. the tram 1
. A. The last wall we dug was on the tram~
Q. Ho:w many did you digf
· A. I don't know now, four qr five~
Q. Who- .was working· with you t
A. Chalk.
Q. Just Chalk f
.
A. Yes. ..
.
_
·page 2095 ~ . Q. What caused you and Chalk to stop that
work?
A. Because the fire got away from them.
Q. What fire?
A. They said it was the back-fire~ .
..
Q. What back-fire was itt Who was setting it out T
A. Mr. Camp's people. ·
_
Q. How do you know it had gotten away from them t
A. They said the back-fire got away from them.
, Q. What did they do? How did they say it? What did
they do? Did they come by wher~ you :were f
A. They hollered to us and told us to conie out.
1

-

,

-

.

.

.

.\

Mr. Parrish: We object unless the witness can testify to
something he sa,v.
_
Mr. Hughes: I am asking him if they hollered to him:
Mr. Parrish: We object· to what they holler~Q. to hinL
Mr. Hughes:- I ·think it is. pa!t o~ the r,es gestae:
The Court: I think he can answer that.
.
By· ~1r. Hughes:
.
Q. Go ahead and tell us. What did they sho11t to .you-? ·
A. He hollered to us and told us to come out; the fire had
gotten- away from him.
·
Q. Did you do it?
A. Yes, sir, we went on mit:
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Q. "\Vhen you went out, which direction was that fire burning, that back-fire that had got away?
A. As near as I could get at it, the fire was burning south.
Q. Burning south?
,
page 2096 ~ A. Yes.

1

I
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CROSS EXAl\JIINATION.
By Mr. Parrish:
Q. It was burning over on the Roper land, wasn't it?
A. When7
Q. The back-fire was started near the Roper-Cedar "\Vorlcs
line and burned over on the Roper line, 'vasn 't it?
A. Yes.
Q. Wasn't that the fire that did the damage that caused
Roper to sue the Norfolk & Western Railroad Company 1
A. I don't know whether it was or not.
IRVIN CHALK:, (colored)
having been duly sworn, testified on behalf of the
as follows:

d~fendant

Examined by Mr. I-Iughes:
Q. Your name is Irvin Chalk?
A. Yes, sir.
Q. You testified in the main trial of this case?
A. Yes, sir.
Q. You have just heard Jesse ICee testify Y _
A. Yes, sir.
·
Q. were you working with him digging walls 1
page 2097 ~ A. Yes, sir.
Q. Is your recollection of what happened the
same as he has just testified to?
· A. Yes, sir.
(No cross examination.)
MATT BAGGETT,
_
having been duly sworn,- testified on behalf of the defendant
as follows:
Examined by 1\Jir. Hughes·:
Q. Your name is M. Baggett?
A. Yes, sir.
·
Q. vVhere do you live, Mr. Baggett 7
A. Wallaceton.
I

I

-

r----- -
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Q. What is your age f
A. Twenty-one.
Q. Do you remember the big Dismal Swamp fire of October
4th Y Did you have any part in that fire at any place 7
A. On the Cedar Works Canal and Portsmouth Canal.
Q. Do you remember what day of the week 7 The fire started
on Saturday. Do you remember what day of the week it was
when you first began to work on itY
A. No, sir.
Q. Could you say about how many days after it started?
Was it during the week after it started?
·page 2098 ~ A. Yes, sir.
Q. During the week after it started. Have you
any knowledge of any one or more back-fires that were set
out on the Cedar Works property in fighting that fireY
A. No, sir, I do not.
Q. Did you see any back-firing being done f
A. No, siT, nowhere except on the Cedar Works Canal and
Portsmouth Canal.
Q. At what points do you refer to that you did see it Y ·
A. On the righthand side I saw going from Brown's Run
to Four Corners on the Portsmouth Canal.
Q. East or west side of the Portsmouth Canal?
A. West.
Q. What area was back-fired up there? What was the .general location of the place where the back-fire was set out T
A. I reckon somewhere around between two and three hundred yards.
Q. From the canal?
A. Before the fire got to the canal.
Q. And how far from Brown's RunT
A. I don't remember that.
Q. How far from the Four Corners T
A. I guess a mile or more. I was there and that is all. I
·was just there watching the line.
Q. What was the shape of the strip that was back-fired Y
Was it square or long or long and narro'v or what shape
was it?
page 2099 ~ A. It was kind of long, the way that canal
runs.
Q. It ran along- the canal T
A. Down the side of the canal.
Q. W'ho was doing that?
.
A. Williams was doing the back-firing.
Q. Did he have a force of men T
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A. Yes, sir.
Q. How long was that strip that was back-fired 7 I don't
believe I asked you that'
A. I don't remember.
Q. Could you give us any estimate of the length of it Y
Was it a; quarter of a mile or a half mile 1
A. I guess a mile and a half or more.
Q. And I believe you said how many hundred yards wide f
A. Between two and three hundred yards.
Q. Did you see any back-firing done in the section south
of the Cedar Works Canal and east of the Portsmouth Ditch,
down towards the Dismal Swamp Canal f
.
A. I saw the back-firing on the south side of the Cedar
Works Canal.
Q. Where was that back-firing done Y Where 'vas it started Y
A. It was taking place at Four Corners and then we went
to the bridge and started it.
Q. Where is the bridge Y
A. There on the Dismal Swamp Canal.
Q. How many were working on that Y
page 2100 } A. I guess about five or six of us or something like that. I never kept account.
Q. What was the shape of the· area that was burned by that
back-fire? Where did it extend f
· A. I don't remember.
Q. How far was it from the Cedar Works Canal, how far
·south did it ·extend from the Cedar Works Canal Y
A. The back-fireY
Q. Yes.
A. Well this here fire that jumped the ditch had been burning about four hours before we set this fire and you know
this here fire that jumped the Portsmouth Ditch had been
burning somewhere around twenty-four hours before we backfired the Cedar Works Canal on the south side.
Q. When you spealt of a fire that jumped the Portsn1outh
Ditch, which way did it jump, from which side to which side f
A. It jumped from the west side to the east side.
Q. And was that north or south of the Cedar Works Ditch Y
A. On the south side.
Q. How far south f
A. I imagine three-quarters of a mile.
Q. And you say that had jumped ove·r there before you
started the back-firing?
A. Yes, sir.
Q. When you started that back-fire, how ID)!Ch t~rritory
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would you estimate was burned by the back-fire
page 2101 ~ · before it joined the other fire that jumped the
ditch?
A. I imagine it burned around two or three hundred ac·res
or more, something like that.
Q. What was the purpose of that back-fitingf
A. To save the farm.
Q. .And which direction from there was the farm 1
... A. Do'Wll on the righthand side going from the Dismal
Swamp Canal, Four Co·rners.
Q. The east side of the Portsmouth Ditch and north of the
Cedar Works Y
A. Yes.
Q. Ho'v long were you working on that back-fire down in
that partY
A. Well, I don't remember. I didn't keep count of the
days.
Q. Several days 7
A. I believe we were there several days.
Q. How did you go out of there wl1en you quit work¥
A. Walked out.
Q. What route?
A. You mean what direction?
Q. What route Y
A. Went from the bridge down towards Four Corners and
up the bank.
Q. You mean where the two ditches cross, Portsmouth and
Cedar Works f
page 2102 ~ A. That way.
Q. And up the bank 7
A. Yes, sir.
. .
Q. Did you have an opportunity in "ralking up the Ports·mouth Ditch to see where the back-fire was burning, the other
back-fire?
A. No, sir, when we started "re went rig-ht on off.
Q. Where were you when you saw the fire jump the ditch
down there three quarters of a mile south?
A. I was standing at the Four Corners.
· Q. How was the 'vind at that time when that back-firing
was being- done, 'vhat direction ~nd how st-rong f .
A. Well, whep it jumped it was bound to be blo,ving sol;lthwest, the 'v-a.y it jumped, the way it 'vas ·burning.
Q. You said southwest, didn't you f
A. Yes, sir.
.
. .

.N. & W.

~Y·

Qq. v ..

· ; : .CROSS
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By Mr. Parrish:
· · ·
.
.
Q. You said the purpose of the-.back-fire was to save the
farm-save the farm from ·what~. You me.an the_ big fire
that sta;vted over at the Norfolk & '\Vestern?
A. ·Yes·, sir. I don't know abo"Q.t that, the fire th~t jumped
the Po·rtsmouth Ditch.
. Q. That was the only reason, that the back-fires were
started, was to save the farm~ ,
page 2103 ~ A. Yes, sir save tha farm.
Q. An¢1. that work was done under the general
direction of Mr. J. A. Sexton, wasn't it?
A. J. A. Sexton and Mr. McPherson. ~lr. Sexton wasn't
there at the time ·but Mr.- Me.Pherson was there.
· · Q. I want to read you from Sexton's testimony at the triai
and ask if the back-firing he talked about is the same as you
talk about· He says starting-at page -349, speaking of Sunday, the day after the. fire started-! will start back a little
bit before the time ·you say- you went: there::

''A. I could see the fire on· both sides of the Cedar Works
Canal.
... '
. Q. Which way "ras it coming~
A. Bur-ning slowly up the canal toward the Cedar Works
farm.
Q. Easterly, you mean?
A. Yes, sir.
. Q. That was Sunday afternoon t
A. Yes, sir.
Q. Did you continue to watch the fire?
A. Yes, ·sir.
, Q. '\Vhere was the fire on 1\tfonday ~
A. ~Ionday it w~s the same place but was getting elos~r
·con1pany's fann land.
That is over here in section 5; isn't it1 . . '
. ·
Yes, sir. ·
·
. Q. What' did ·the fire do on TuesdayY Did you observe it
on· Tuesday?
page ·2104 ~ A.- Yes, sir. ·
· ·
Q. What did it do on Tuesday1:
. A. The fi-re got u-p ·within one hundred and fifty yards
Tuesday right at this ·point.
Q. About one hundred and fifty yards of what?
A. Of the Portsn1outh City Ditch.
Q. What did you doY
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.A. I back-fired, beginning about four o'clock Tuesday evening, back-fired three hundred yards from this point here.
Q. That is the intersection Y
·
: A. Yes, sir, and back-fired three hundred ya;rds up there.
We watched the fire that night and the next day I went out
there with a crowd and along about 2 :30 in the afternoonQ. This was Wednesday 1
A. Wednesday, I fought fire from here up about opposite
midway of the Company's farm. The fi:re had still come
down close to the canal.
Q. You back-fired down the Portsmouth Canal hankY
A. Down about midway of the farm.
Q. What did you do next Y
.
. A. I kept men out that nigli:t to watch it and went back on
Thursday and finished that line from there to Brown's Run.
· Q. Is Brown's Run the company's line?
A. Yes, sir.
Q. "\Viii you state whether or not, Mr. Sexton, the fire was
finally stopped along the line of Brown's Run and the Portsmouth Canal?
Q. As far as that part of the fire was conpage 2105 ~ cerned?
A. Yes, sir.
Q. So the back-firing that you did on Thursday was the
last back-firing that was necessary to be done up in this section¥
A. Up in that section.
Q. That is Section 2. No,v, go back a little, Mr. Sexton,
and tell wha.t the fire did on the south side of the Cedar
Works Canal a.nd when it happened?
A. The fire on Tuesday afternoon had burned down right
to the Canal, the Portsmouth City Canal.
Q. The Portsmouth City Canal about the middle part of
Section 3?
A. Section 3, yes, about three o'clock in the eveningQ. Tuesday?
.
A. Yes. this fire crossed over, jumped about a mile from
here up this canal toward Lake Drummond. The fire jumped
across this canal.
Q. About a mile south of the intersection of the canal Y
A. Yes, sir.
Q. Was there a big fire there in Section 3 at that time
when it jumped across the canal Y·
A. Yes.
Q. How high were the flames and smoke in there, could
you tell, Mr. Sexton?
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A. The flames were at the top of the junipers at times. .
Q. At the top of the juniper trees 7
A. Yes, sir, it would get to a thick plaee of juniper and
the fire would go to the .tops of them.
Q. There is a juniper grove in the center of Section 3,
isn't there?
A. Yes, sir.
page 2106 }- Q. Will you tell us what progress the fire
made here in Section 47
A. Section 4 continued to burn right on down this way
toward the Ceda:r Works Canal on this side.
Q. What did you do to fight the fire over there in Section
.4 and get it under control Y
A. Begun setting fire out here.
-Q. At the intersection 7
A. Yes, sir. As soon as we connected with Brown's Run
we started here and back-fired a mile and a half toward Dismal Swamp Canal.
Q. Did you hack-fire all the way from the intersection to
the Dismal Swamp Canal?
· A. We did on Thursday and Friday.
Q. Will you state whether or· not that back-fiiring along the
Cedar Works Canal stopped the fire from the north down
-there?
A. Yes, sir.''
I

Will you state whether that account I have just read by
Mr. Sexton of the back-firing is the same back-firing that you
·have been telling us about, as far as you could tell?
· A. No, sir, I don't remember. I just lmow I was there and
that is all.
Q. You know you were there._ The back-firing Mr. Sexton
has told about that I read is the same back-firing that- you
were talking about?
A. Sure, I was just there. The· Cedar Works had me hired
to put the fire out and I was there to work on the fire. That
is all.
l.;AFAYETTE WILLIAMS,
page 2107 }having been duly sworn, testified on behalf of the
defendant as follows:
Examined by Mr. Gravatt:
Q. Mr. Williams, where do you live at presentf
A. Deep Creek.
Q. How long have you lived in Norfolk CountyY
A. Twenty-five years.
·
._

,--

i308

Supreme Court of Appeals of Virginia.

Q. Where were yon living last October at that time of the
big Cedar Works fire?
A. Deep Greek.
Q. Did you do any work in connection with fighting this
fire?
A. Yes, sir.
Q. 'Yill you please take thjs copy of. the Richmo!ld Cedar
Works.map which has ·been introduced in evidence and t~ke
that p~n. a.nd trace-on tha.t ·map, if. you can; the ·course of the
fire for several days after October 4th, and tell exactly where
back-firing was done and· the way the main. -fire went Y . ..

Mr. Parrish: Was it shown. he· was familiar with. those
facts?
·
·
¥r. Gravatt: I didn't suppose it would be questioned, in
yiew .of the fact that you.stated he was in charge .of the backfi-ring. I ·am perfectly willing to lay the foundatio.n.. .
..
Mr. Parrish: I didn't state that.. I said Mr. Sexton was in
charge. This man was there. What I mean is, does the question relate only to the back-firing done on· the ca-:page: 2108.~ nai·f
. .
Mr. Gravatt: I am not touching on that at all.
It relates to back-firing down the· two canals.
A. I think that is about the situation when we started.
That is the main fire. Here is the Portsmouth City .Ditch and
here is the Richmond Cedar Works Ditch. ·The Norfolk &
Western Railroad lays right back here. The .fire was backing
through here, making for the intersection of the tw9 ditches;
about northwest and southeast, I suppose, that fire. was com.ing across. . I think this ditch is ·nearly north and· south and
this one pretty near east and west. This fire was about two
hundred vards of those ditches when Mr. Sexton-! was with
him up there and he instructed me to start firing and I think
he struck the.:first ·match. and I went to firing. I fired down
to this corner of the f.arm. That 'vas my instructions. Then
we held up until this' fire burned ·back in 'here farther. On
the next day we went back and fired on the other corner of the
farm~

By Mr. Parrish:
Q. Down the west bank of the Portsmouth Ditch Y
. A. Yes, down the west- bank; going north to the Portsmouth
Ditch. On the next day we met up to Bro'vn 's Run up here
and met another gang that ·was coming from the other way
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nririg. Then 've dropped back here and started on this line
and about half way of the ditchQ. Yon mean the south bank of the Cedar
page 2109 ~ Works Ditch?
A. I want you to understand this fire had
jumped over here and burned down in here about two hundred
yards across the ditches here and we fired down here a.bout
half way this ditch, the Cedar 'Vorks Ditch, going from the
Portsmouth Ditch to the Dismal Swamp Canal, about half
way. The next day we went back and fired on out. The main
fire was traveling in this direction.
Q. Your pen mark indicates the line of the main fire?
A. That is it exactly. Our back-firing was on these two
lines here.
·By Mr. Gravatt:
Q. Now, lvir. Williams, will you please draw with a pencil
on that map a rough line showing the back fire from the Four
Corners or intersection of the Portsmouth Canal and R.ichmond Cedar Works Canal and up towards Brown's Run¥
A. That would be hard for· me to do because the fire was
quite a. distance away from us in here. The only thing was
this here and this was backing in all the time. I could not
see· any fire up in that direction at all. This line here was
backing in on us. It wasn't coming that way at all. We had
to keep ahead of that. I don't know anything about up
in that territorv.
.
Q. From Bro;vn 's Run down towards the intersection of
the Portsmouth City Canal and Richmond Cedar Works Canal, for what distance do you think was that fire along that
canal, the Portsmouth City Canal?
page 2110 ~ A. I could guess but it would be guess work.
Q. Give us your best estimate
A. I figure it must be something around a mile, between a
mile and a. quarter and a mile and a half fr(nn the intersection ·of the two ditches to Brown's Rnn. Then we fired up
Brown's Run, I figure, a half mile or maybe more to the corner of the field or his woods. That was where the other gang
met me with the fire.
Q. How ·wide a strip do you suppose from Brown's Run
down towards the intersection of the Portsmouth City Canal
and Richmond Cedar Vvorks Canal was covered by the backfire?
·
A. I haven't the slightest idea. It would he hard for me
to say. The only thing is I have given you the fire line and

r---
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here is what we had to fire backwards by, was this. I don't
know anything of the fire back in here.
Q. On Ackerly?
A. I don't know anything about a~y fire back here but tlJ.e
only thing, this fire was backing in all the time, just backing
in against the wind, you understand, and we were firing here
to keep ahead of that, to hold it from the Richmond Cedar
Work farm. I do not know anything about any fire back in
·here.
Q. In Culpepper?
A. I didn "t see any until we met the other gang that were
back-firing. It might have been miles or might have been a
hundred vards but there was ouite .an area there
page 2111 ~ was no fi~e in. I know that. ·
Q. When the main fire crossed the Richmond
Cedar Works Canal at the point which you have indicated
with the pen mark, which way did it goY
A. That is down the ditch. It come on here to the PortsJnonth Ditch. The ditch naturally held that fire up and cut
its headway off, you understand. It goes down this ditch for
nearly a mile. There is a. juniper green in here. Here is the
ditch the way you have got tha.t line and when it struck the
juniper green-when it struck that the wind was northwest.
That evening I guess it struck it about two or three o'clock
in the day. About four o "clock we could see a smoke over
here. A fellow asked me and I told him I didn "t know, it
looked like it would be dangerous to go, but he and I did go to
it. It was about three-quarters of a mile from this juniper
green over to Rouer's corner. It blowed over there and fired.
Q. Will you please mark this point with a "W''. That
would be something near it?
A. Yes, sir.
Q. That is jn the southeast section where you found the
f'u.re and that was three-quarters of a mile f
A. From this fire.
·
Q. From the main fire when you got to it Y
A. Yes, sir, all of three-quarters, I should guess.
Q. And not very far from the Roper Lumber
.
page 2112 ~ Company line f
A. Not very far, wasn't over a half mile from
their stone corner.
Q. Which way did that fire work?
A. That was burning straight ahead naturally.
Q. Under the windY
A. Under the northwest wind.
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Q. Did it work back upwards the intersection of the Richmond Cedar Works Canal and the Portsmout.h City Ditch Y
A. It was ·backing an. We left that off a couple of days.
That backed a'vay down to the· erossing near a mile, you see
down here to this crossing, just about a mile to the crossing·
where that fire was, I suppose, and from here over here it
jumped over there. It had to burn ba.ck to get to the ditch,
three-quarters of a mile it burned baek.
Q. Burned back against the wind to get to the Portsmouth
Ditch?.
A. There was no fire between the Portsmouth Ditch and
this place. I have two men went with me and both of them, I
think, will testify to the same thing.
Q. So if this· fire over here at the point "W" was the same
:fire which was set out along the right of way of the Norfolk
& Western, it had to jump?
A. Had to jump from the juniper green over there.
Q. At least three quarters of a mileY
A. Yes.
Q. How much of this southeast section which
page 2113 }- is marked on this map Section No. 4, which lie.s
south of the Cedar Works Canal, north of tho
Dismal Swamp Canal and east. of the Portsmouth DitchA. You mean south of the Cedar Works Ditch and east of
the Portsmouth Ditch¥
.
· Q. Yes, how much of that acreage in there do you think was
burned by the back-fires which you all set out Y
.A. Well, I couldn't tell like that. That would be .hard to
get at. I have given you abut the fire line. About half of it
'vas on fire when we started back-firing. We had the same
wind and this was getting close down in here. Of course,
.after we set fire, naturally that would burn pretty fast with
the wind.
Q·. Do you think as much as one-half of it was burned by
the back-fireY
A. I couldn't say that because both fires were burning together. While this was going backwards, that was burning
with the wind. I couldn't say that because I wouldn't know.
Q. Do you think it possible that as little as a third of it
was burned by the back-fire Y
A. Well, I do, yes, sir, I should think that all right.
Q. You think at least a third of it was burned by the backfire Y ·
A. Yes, must have been.
Q. And, so far as you know, none of this main fire from
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the Norfolk & Western burned into this Section
No. 4 unless it blew three-quarters of a mile? ·
A. That is the idea exactly. I don't know
where it came from. It must have blown over from the juniper snags or something or other, but it was the longest distance I ever saw fire. All of them will tell you so.
page 2114

~

Mr. Gravatt: If your Honor please, as much as- I hate to
give up this only copy of the map I have, I want to file it a~
exhibit with this witness' testimony (marked Exhibit Lafayette Williams).

Q. Mr. Williams, I never met you until yon went on the
stand except when I talked with you in the Judge's office (and
I state, if your Honor please, the basis of this question is because of information he ga.ve.me. then,· not directly in response
to any motion which we have already made, any ground of
any motion which we have made, but which will be responsive
to. a ground we will make). Will you state whether or not
any material portion of this section No. 4 was burned by
any previous fire, either 1924, '25 or '26 Y
Mr. Parrish: If your Honor please, we seem to be retrying practically all the case. Have we got to go into that
again? I would like to know on what basis he expects to go
into that subject. \"Ve took testimony for a week on that.
The Court: You mean about Section 4?
Mr. Parrish : He is talking about the fire in 1925.
(EXHIBIT Maps Lafayette Williams.)
~

1\Ir. Gravatt: I am going into it purely on the
ground that this witness made a statement about
it which came to us for t11e first time in there and we want
it to go in the record. You can rul~ it out if your Honor sees
fit.
The Court: Go ahead with the question. My recollection is
"re 'vent very largely into that fact, the 1925 fire.
~Ir. Parrish: This case has been tried, sir, and the jury
has brought in a verdict and I don't think we o:ught to sit here
and try the case again. I don "t think we have. a.ny right to
try the ~ase again. I think if Mr. Gravatt has any bona fide
newly discovered evidence which has not been produced as
yet certainly, he has a right to put it into the record but I
:don't think we ought to have to go all over the whole trial of
page 2115
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the case again on a pretext of a motion to set aside the verdict.
The Court: That is true. It has to be newly discovered
evidence.
1\;Ir. Hughes: This is something we haven't known ten minutes.
The Court: Didn't we go very extensively into the fire of
1925?

Mr. Parrish: These gentlemen put on not fewer than twelve
witnesses on that subject.
The Court: That is my recollection about that 1925 fire.
Mr. Gravatt: I don't see how it can hurt anything to let
the witness answer the question and go into the
page 2116 ~ record and if it is improper rule it out.
~fr. Parrish: We have got to stop somewhere.
We have been inching up and inching up and covering more
and more ground and we have to stop it somewhere. I don't
think it is fa.ir to us and I don~t think it is· fair to the court to
sit down and rehash this whole case over again that took us
three weeks to try.
The Court: I agree with you entirely. I don ~t know what Ire
is going to testify until he does testify.
·.
1\Ir. Lawrence: Is this in support of one of the grounds you
have already stated?
1\fr. Gravatt: I have stated it was not.
1\llr. Lawrence: State your ground now and then produce
your affidavit.
l\fr. Gravatt: The ground i~ that we have just discovered
from this witness certain information with reference to a fire
of 1925 ''rhich we think is material evidence, which 'vould prodt1ce a different result and another trial, and we ask the court
to let us ask the question~
The Court: That 1925 fire has already been very thoroughly
gone into.
Mr. Parrish: At least three days' testimony taken on it on
both sides, hundreds of pag·es of testimony on the subject.
These gentlemen put on at least a dozen witnesses. It took,
as I recall, a whole day.
The Court: That is what I thought.
page 2117 ~ ~ir. Parrish: The testimony certainly could
could not be anything more than cumulative or
corrobative.
A. ~{y testimony is already there somewhere. I gave Mr.
Rogers an affidavit of it.
The Court: This 'vitness testified before?
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Mr. Parrish: No, he gave Mr. Rogers a statement and we
never called him becauseThe Court: Let him testify about it. I agree with Mr. Par..
rish, but I don't know what he is going to testify about. Go
ahead.
A. This is over in this corner. northwest corner.

By Mr. Gravatt: .
Q. No.4 is right in here, southeast, Mr. Williams?
A. I know the sw.amp but I have to get the ~ap right.
Where is the portion I was speaking of? I don't know the
acreage in there. There was quite a scope burned up, up this
city ditch, but I couldn't say Just how much, but a big scope
was burned clear up, that is the top soil.
.
Q. The total acreage, according to the map, is in excess of
1,500 acres Y
A. Must have been about half of it that was pretty badly
burned in 1925, the land. The other half was not burned on
th.e lower end.
Q. Have you any other section?
A. No, sir. This over here was not burned much, the land
wasn't, in 1925, and neither was this.
page 2118 ~ Mr. Parrish : I can turn to the testimony of at
.
least five witnesses put on by the defendant in
this case almost exactly like this witness has testified.
The Court : I have the same sort of recollection.

By Mr. Gravatt:
Q. Were yon summoned as a witness in this caseY
A. No, sir.
Q. You said you gave Mr. Rogers an afli'davit to that effectT
A. I was with the Cedar Works for three years and during
thi~ time I pretty well knew the place and he asked me about
wha.t I thought was burned and I told him I conldn 't do anything that was any good because everybody knew what was
burned.there. It was a question of this: ·The Richmond Cedar Works' land was not hurt very bad in 1925, very lit1;le.
Seven or eight hundred acres maybe was damaged pretty
badly, if that is what yon are getting at. Very little of the
other land was hurt any, very little, if any. It had all reforested up and had a nice young growth on it, even that which
was burned pretty bad.
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By Mr. Parrish:
.
Q. That is precisely what your statement contained, the
one you gave Mr. Rogers 7 ·
A. Yes, sir, I think that is nearly right.
By Mr. Gravatt:
Q. About half of that Section No. 4 had the soil burned
badly!
.
.
page 2119 ~ A. I think about half of that was pretty well
burned up. That was the biggest damage there
was to the land.
H. L. CULPEPER,
·having been dnly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Hughes:.
Q. What .are your initials f

A.H.L.

Q. Where do you live!
A. Deep Creek

Q. What is your age f
A. Fifty-four.
Q. How long have you resided at Deep Creek 7
A. All my life.
.
Q. Did you have anything to do with :fighting the big Cedar
Works fire of October, 19801
A. Yes, sir, I was there.
Q. What part of the land did you help to fight the fire on f
A. Down the Cedar Works Ditch-! mean the Portsmouth
Ditch.
Q. Down the Portsmouth Ditch, west side?
A.. Yes, sir.
Q. How near Brown "s Run Y
A. All the way up Brown's Run.
Q. All the way from the Four Corners to
page 2120 ~ Brown's Run 7
A. Yes, sir.
.
Q. "\Vas that baek-ftredf Was that area back-1ired!

A. Yes, sir.

~-

·

When was that done?
.
A. I don't know just the day, around the first of October.
Q. The fire that is involved in the _suit broke out at the 'Noriolk & Western on the 4th of Oetober. How·many days after
that do you suppose this was!
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A. Two or three days.
Q. What area from the Four Corners up to Brown's Run
and west of the Portsmouth Ditch do you think was burned
by the back-fire that you just mentioned, how wide an area
and how long Y
A. The fire came down the Cedar Works Ditch. I guess it
had been maybe two or three hundred yards of the Portsmouth
Canal when the fire was started. It was kind of diagonal
o
aeross the Ackerly.
Q. You a1·e speaking of the back-fire when the hack-fire was
started
A. Yes, sir, close in to the Cedar Works and it was further back towards Brown's Run.
Q. It widened out as it got towards Brown's Run?
A. Yes.
Q. How far at the narrowest place~
A. I guess about two or three hundred yards.
Q. And 'videned out up towards Brown's Run,
page 2121 ~ sort of half fan shape~
.
A. Yes, sir.
'
Q. Straight up on one side and slurring out on the other
side~ Could you gi.ve an estimate of .how many acres were
included in that back-fire~
A. That is a right hard thing to do. I don't know which
burned the fastest; after we back-fired you couldn't see much
about nothing. It was all smoke.
'Q. I thoug·ht you might be able to make an estimate?
A. Probably 1,500 acres or something like that, all the way
out. That is just guessing at it.
Q. Any way, it was an area about a mile long and two or
three hundred yards at the south end and wider towards the
north?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Parrish :
Q. Mr. Culpeper, if the back-firing hadn't been started,
wonldn 't the 'big fire hav-e burned over the ground any way f
A. Yes, sir.
Mr. Hughes: We are through, sir.
At 3:30 o'clock P.M. court adjourned until Monday morning, August 24, 1931, a.t 10 o'clock.

N. & ,V. Ry. Co. v.
page 2122

~
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MQR.NING SESSION.

Portsmouth, Virginia, August 24, 1931.
~{et

pursuant to adjournment.

Present: Same parties as heretofore noted.
A. A. WENDEL,
recalled by the plaintiff, testified as follows :
Examined by Mr. Lynch:
Q. }.{r. Wendel, your name is A. A. Wendel and you are
the sheriff of Norfolk County 1
A. Yes, sir.
Q. How long have you been sheriff?
A. Something over eleven years.
Q. You are completing this year your third term of four
vears?
.. A. Yes, sir.
Q. How long have you been living in Virginia?
A. About twenty-fine years.
Q. Prior to your service here as sheriff did you frequently
visit the court room?
A. I have been here not often butQ. Mr. Wendel, were you present during the trial of the
case of the Richmond C'edar Works against Norfolk & Western Railroad 1
page 2123 ~ A. Yes, sir, most of the time, most every day,
some part of it.
Q. You 'vere here at least parts of every day during the
trial of the case?
·
A. Yes, sometimes all day.
1\tlr. Lynch: 1\Te wish to repeat the statement made heretofore that by putting on evidence we are not waiving our objection to the introduction of the evidence that 'vas put on
Saturday.
By 1\tlr. Lynch :
Q. 1\fr. Wendel, what 'vould you say 'vith reference to the

noise outside the court room during the trial of the Richmond
Cedar 'V orks case which began on the 25th of J nne and went
through, I believe, until the 18th of July? Was that noise
any different, more or less, than what has been in the tria]

~
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of cases heretofore during the same monthet of June and
Julyf
A. I would say it was practically the same. Probably I
think the predominating noise that bothers here is the street
railway and the line that goes past here has been taken _up
in the last year or so, the line that ran on Court Street.
Q. As I understand you to say, the principal noise was
from the operation of street cars T
.A. I think it was.
Q. Is it not a fact that several street car lines ha.ve been
discontinued, that is the street cars that pass on
page 2124 ~ High Street and Court· Street have, in the last
year or two been discontinued Y
A. A great many of them taken up all over the city and
buses. put on.
Q. Of course, you were present at times when the proceedings were stopped because of the noise on the outside f
A. Yes.
Q. This case, I believe, was concluded on the 16th of July~
· Please state whether or not the criminal term of court has
been in session since the day that the Richmond Cedar Works
trial was concluded until .August 20th Y
A .. It has.
Q. Is it not true, Mr. Wen del, that since that time there
have been criminal trials in this court room in which at least,
in two instances, the life sentences have been imposed Y
lVIr. Gravatt: We object.
The Court: On what ground Y
~{r. Gravatt: On the ground that it is utterly immaterial
to the issue here and it is not fair argument to any court that
because somebody has been electrocuted in a noisy courthouse, therefore the point we are maldng ~n this record is immatedal. It has nothing to do with it.
. The Court: The objection is overruled. I think it is proper.
Mr. Gravatt: We except.
· page 2125

•

~

By Mr. Lynch:
Q. Mr. Wendel, during the trial of the criminal cases since the conclusion of the Richmond Cedar Work-s
case has the noise coming to the court room been similar to
that that was experienced during the trial of the Richmond
Cedar Works caseY
A. Practically the same.
.
Q. Ts it not a fact that in at least two criminal cases life
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sentences have been imposed in this court room since the
Richmond Cedar Works trial Y
A. Yes, sir.
Q. Mr. Wendel, do you know how long this court-house
has been standing here 7
A. No, I do not.
Q. What was its condition with reference to ·whether it was
a new court-house or old court-house when you came to iVirginia twenty-nine years ago?
A. It was an old courirhouse then.
Q. Do you know whether or not the street car lines were
being operated on High Street and Court Street at that time?
A. They were.
Q. Have they been operated ever since then until some of
the lines were discontinued 7
A. Yes.
Q. Mr. Wendel, do you know whether or not since the street
car lines have left High Street over ·Court .Street, the tracks
have been removed from Court StreetY
page 2126 } A. Court Street has been removed, I will say,
within the last two years, this one around the
corner that went down High.
CROSS EXAMINATION.

By Mr. Hughes:
Q. Mr. Wendel, that removal was in pursuance of a policy
of the Virginia Electric & ·Power Company gradually to replace the street cars with buses, was it not f
,.
A. That is right.
Q. And whenever street car traffic is diminished, bus traffic is correspondingly increased?
A. That is right.
Q. It is also true, b~cause of that fact,. the tracks now on
Hig·h Street are in had repair and the joints are battered and
particularly noisy, is it notf
A. It seems about the same to me on ffigh Street.
Q. Isn't it a fact that the company has done no work on
those joints for years on High Street and that they are allowing them to get into disrepair because they expect to sub·
stitute ·buses f
A. I don't think they have stopped repairing the street car
line at all. They couldn't do that.
Q. Isn't it true that the joints are very noisy, that when-
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ever the cars pass over the rail joints they make a great deal
of noise?
page 2127 ~ A. Yes.
Q. Isn't it also true that this system of traffic
lights now in use on High Street is of quit recent installation Y
A. Yes.
Q. How long l1as that system been there, do you knowY
A. I would say a couple of years.
Q. And the effect of that stop light system is to make all
of the vehicles start at onceY
A. Yes.
Q. And mai{e a united noise 1
A. (No response.)
Q. And also the street cars start at the same time the vehicles do and release the air on the airbrakes Y
A. Those that stop practically, yes, sir.
Q. In your experience in this court have you ever known
any other trial where the noise was as great and as objectionable as it 'vas in the trial of the Richmond Cedar Works case 1
A. Yes, sir, I don't see any difference much in that and any
other trial in the summer time when we have the windows up.
When w·e have the windows all closed, that makes a difference.
Q. That 'vas a particularly hot spell, was it not?
A. Yes, sir.
Q. And the windows were open more and wider than they
-usually are Y
.
A. I wouldn't say so, in any other hot spell all
page 2128 ~ throu~h the summer. They are open in the summer time.
Q. Didn't you personally fail to hear a great deal of the testimony?
A. There ~ill be testimony here all day and I will be here
and wont hear one-tenth of it. I don't pay any attention
to it.
Q. Weren't th~re times when you did fail to hear Y
A. Possibly so. I may have been away back in the back
part of the room or over there.
S. W. GARDNER,
having been duly s'vorn, testified on behalf of the plaintiff as
follows:
-

Examined by l\{r. Lynch:
Q. Mr. Gardner, your name is S. W. Gardner and you are
deputy sheriff of Norfolk County Y
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A. Yes, sir.
Q. How long have you been deputy sheriff?
A. Five years.
Q. Were you deputy sheriff during· the month of June when
the Richmond Cedar Works against Norfolk & Western case
was started here in this court 7
A. I was.
Q. Were you present in the court room every day during
the trial of that case?
A. Well, I was generally in the court room·.
page 2129 r Sometimes I was sent out for a short time andreturned.
Q. Were you in the court room at the beginning of the June
term of court which was the first Monday in June?
A. Yes, sir.
Q. And the cases heard previously to the Richmond Cedar
Works case?
A. Yes, sir.
Q. Were you in court from the conclusion of the Richmond
Cedar Works case, after the middle of July, until'the 20th of
August when the criminal term of court was concluded Y
A. I was, excepting a few days.
Q. You were on your vacation last week?
A. Yes, sir.
Q. And the first part of last week you were not beret
A. Yes, sir.
Q. ~Ir. Gardner, what would you say with reference to the
noise out on the street during the trial of the Richmond -Cedar vVorks case and during the trial of other cases in June
prior to the Richmond Cedar 'Vorks case ad other cases tried
in this court subsequent to the Richmond Cedar Works case¥
Was the noise greater or less or practically the same 1
A. I will say the noise was about the same. I didn't sec
a particle of difference in the noise in any of the trials.
Q. 1\{r. Gardner, from your experience here in the court
room, what is the gTeatest amount of noise that comes in; that
is what does it come from Is it from automopage 2130 ~ biles and buses or from street cars Y
A. I would say s(reet cars.
Q~· Do-you kn<:nv 'Yhetl1e~·or not ·P.u!-ig.g_th~ I_ast-tw.Q· or .tl1ree
y~m;s ,a n:u~_ber of -,st.r~t car lines that pass the cottrt-ho·usc
have been discontinued?
A. I do.
· Q. A11d buses substituted therefor?
A. Y-es; sir, they have been.
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Q. Would that tend to incr~ase or. diminiE!h the noise 7
·
A. I would say that w.ould diminish the: noise beeause th~
street cars make, in my· opinion, more noise than the buses,
much more noise, and I w.ould say it d~cr~ased the· noise because the Navy Yard car w.ould come up ar.ound this corner
and street cars down Court Street and street cars going out
W e_sthaven, Port Norfolk and those places continuously. ' .
Q. Mr. Gardner, were the co-nditions substantially the same
in the court room. during the trial of the Richmond C'~dar.
Works case as they were during the trial of other cases i~
summer months since you have been deputy sheriff¥
·~
A; Just the same.
· ·,
·
:
CROSS EXAMINATION.

By Mr.· Gravatt:
Q. Mr. Gardner, during the· trial of this case were ther~
not a number of times when, by reason of the noise, it was
almost iii?-possible for. those who had to take par:t
page ~131 ~ in the trial of the case to hear· what the witness
was sayingf
A. I remember several oc.casions :w.hen . Judge .Qol~man
stoppw the ·proceedings so the jury could hear ·what· w.as
said.
-· · ·
•·
·
·
Q. Don't you remember that the proceedings were stopped
a great many times evecy. day'
··
·
A. I know several occasions. I couldn't say a great many
times.
·
. ··
Q. There.were more than 150 witnesses examined and, inclndin~ the the r.etu·rn of an individual witness to the stand
and .the calling of witnesses in rebuttal, there w.ere nearly.
two h tindred witnesses that testified. Do you recall a sigh~
witness who testified without being interr.upted during hi~
testimony because of the great noise'
·
A. Well, I can ~t eall a sP9ci:tic case ·but I think there wer~
cases.
·
· ·
Q. Do yon recall a witness who testified as much as fifteen
minutes who was not interrupted by the noise?
A. I think there were witnesses who were not interrupted.
I ;know. some cases 'her.e w.as an interruption.
- · ··
Q. Didn't the court ·reporter rei;>eatedly liave to stop the.
witness in order to hear?·
· ·:.
A. Y-es, I remember he did several times.
Q. Didn 1t the attorneys repeatedly hav~ to stop ~he wi~:
nesses in order to hear?
..
- · -~ :. · : :·~'
,_. _ _ • !»

•

II..

-

•
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A. Several times.
Q. And th~n his Honor canie to the rescue
page 2132 } and stopped tli.e whole proceedings a good many
times f
- ' · ·· ' ·· ~ ·
A. Several times,-some times. I couldn ~t tell how many
times.
- ·' - ·
-- ·
·
· Q. Your general p~sition is .to the left of these table~, P.rob-:ably twenty feet from the Witness standJ
·
· A. Yes, sir.
·
·
- .. · ......
· Q. Weren't there many times when you could not· hear tthe
questions that were asked and-the answers that were giv~nY
A .. Well, if I was taking pa.rticular notice of questions and
the answers, I think I could have heard them. · ·
··
·. Q. Ytiu think :you cpul~7
- - .... ·
.
A. But in some cases I 'did and I know there were times
when it was rather- hard to hear a witness.. · . : ·..: ·· ..:.-- -~Q. And you spent most ·of your tinie in 'this court room. and
are naturally accustomed to the noises and' skilled iri hearing and
under those. cond~tio}1s~. it. was" with 'difllclilty
that you -could hear f ·
·
· ._A., Yes, sir, at tiines a little difficult.
l

even

- ·R-E-DIRECT EXAl\tiiNA.TION.

·By Mr. Lynch:
Q. 1Yir. Gardner, :was it not a fact that when the proooedings. were interrupted it was done for the purj>Ose of holding
up the trial until the noise had abated so that the jury a~d
others interested could hear 7
.
·
A. That was the idea. That is what I under-.
page 2133 } stood.
·
·. · ·
Q. Not only dt1ring this trial, Mr. Gardner,
but during the trial of other cases during the summer time is
it not a fact that the Jud /of this court is very vigilant to
see that the proceedings e stopped whenever here is undue
noise?
·
A. Yes, sir, he is. I ow the proceedings are often stopped
~n account ~f the no· .e in different case~.

-

.

Y.Q.RANDAL~

having been duly sworn, testified on behalf of the plaintiff as
follows:-·
·
·
Examined by Mr. Lyneh:
· Q. Mr. Randall, your name is V. C. Randall and you are
deputy
clerk of the Circuit Court of Norfolk CountyY
-'
1
......

•

,..

•

I
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A. Yes, s~r.
Q. How lbng have you been deputy clerk!
A. Almost eight years.
Q. Your principal duties have to do with tl'le trial of cases,
do they notf
· A. Yes, sir.
Q. In. other words, it is very seldom that the clerk, 1\IIr.
Carney, ever comes in the court room and acts as clerk!
A. Yes.
Q. And you have charge of the duties up here ~n the court
room. Mr. Randall, were you present during the trial of the
Richmond Cedar Works-Norfolk & Western
page 2134 ~ casef
A. I was.
Q. You heard the testimony with reference to considerable
noise from the street:..during the trial of that caseY
A. Yes, sir.
~ ,
Q. Will you state whether or not the noise during the trial
of the Richmond Cedar Works case 'vas any different from
the noise that is usually experienced here during the trial of
cases in the summer time with the windows up~
.A. I don't think it was.
Q. Of course, the case ran ·longer than usual and it was
extremely hot weather, but is it not a fact that we had just
as hot weather prior to the trial of this case and since the
trial of this case sonie days?
A. I don't know about prior. I think we have since.
Q. .And were the conditions while we were trying the criminal cases since the 18th of July with reference to noise substantially the same as during the trial of the Richmond Cedar
Works case?
A. It has been, in my opinion.
(No Cross Examination.)
pag·e 2135

~

M. L. GIBBS,
having been duly sworn, testified on behalf of the
plaintiff as follows :
Examined by Mr. Pa.rrish:
r·:
· Q. Mr. Gibbs, you were one of the m.embers of the jury ·at
the trial of the Richmond Cedar Works against Norfolk &
·western case in June and July, weren't you 7
A. Yes, sir.
·· Q. Mr~ Gibbs, suppose you tell us what your experience was
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with regard to your ability to hear the evidence that was
given by the various witnesses, at that trial?
A. I heard everything, I think, pretty good. You remember
I was sitting down on the lower pla.tform about the third
chair and I paid very particular attention to what was said
and I heard everything· all right, I think.
Q. Did you have any special difficulty in following the testimony of the witnesses Y
A. No, sir.
Q. Have you served as a juror very often in this court,
~Ir. Gibbs?
A. Yes, sir, on several occasions, several times.
Q. Did you notice any difference about the amount of noise
in the court room at this trial than at other trials that you
had attended during the summer time whe:Q. the windows were
open?
· A. I have served here in the winter time before. I don't
rem~mber ever serving· here in the summer before and, of
course, the noise was more than it was in the
page 2136 ~ winter because the windows were all down.
Q. Were there any occasions at all during the
trial, Mr. Gibbs, when you felt any serious doubt as to just
what the witnesses 'vere testifying about 1
A. No, sir, I was sitting close there arid I could hear very
well.
Q. Have you been interviewed by any members of the Norfolk & Western claim department since the trial?
A. Yes, sir, I have been interviewed by ~Ir. Uzzell and Mr.
Henley.
Q. On different occasions or on the same occasion?
A. Different ·occasions, different times.
Q. Which one came to see you first and how long did he
stay?
·
A. Mr. Henley came first and he stayed, I suppose, the best
I can remember, an hour or an hour and a half or something
like that.
Q. And how long did Mr. Uzzell stay when he came to see
-you?
·
·
A. Mr. Uzzell and another gentleman. I suppose they
·stayed· probably two hours or something like it, maybe more
or less. ·I don't remember exactly.
Q. Did the talk to you about the trial, Mr. Gibbs?
A. Yes; sir, something about the trial.
Q. Did they mention to you whether or not they had in
terviewed the other members of the jury also?
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A. Yes, sir, they told me they had been to see other mem-·
·hers of the jury.
page 2137 ~ Q. Did they state whether or· not they had seen
..
all the members of the jury f
·
A. ~fy understanding was that they had seen them all ~nd
1\IIr. Henley at that time hadn't seen all of them but I think
Mr. Uzzell said he had seen pretty near all of them. That was
my understanding of it. I may be mistaken about that but
that is what I understood.

CROSS EXAMINATION.
By 1\Ir. Gravatt:
Q. Mr. Gibbs, did you not on your own initiative to the office of Mr. Hughes in the Law Building and talk to him about
.
this caseY
. A. I was passing down the street one day and I happened
to think about Mr. Hughes' place and 1 stopped up th~re a
minute to see Mr. Hughes and called on him to tell him not
particularly about the case at all but just to speak to him.
Q. Did you talk about anything else when you went into his
office except this case 1
A. I don't think so. I said very little to him. I just came
·up and told him that I sympathized with him and something
of that kind, and just came up to see him a minute and told
him how much I thought of him and my attitude toward the
case, and so forth. I didn't stay with him but a very few
minutes.
Q. And he hadn't sent for you?
page 2138 ~ A. No, sir, not at all.
Q. And you went up to see him to offer your
condolences and sympathy?
A. Just to say a 'vord or two to him, yes, sir.
· Q. Mr. Gibbs, you were one of the jurors who had a favorable seat close to the witness stand Y
A. About the third or fourth chair there, I think.
Q. Did you ever in your life sit in a noiser court room during the trial of a case than during the trial of this Richmond Cedar Works case f
A. Well, I can't say I did because it was summer time and
my other experience has been in the winter. It was a little
noiser than I had been accustomed to before.
Q. Didn't you have to pay unusual and extraordinary attention to the witness in order to keep up Y

N. &
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A. At times I did, yes, sir.
Q. This is the noisiest court room you have ever served in,
isn't it Y
· A. At the time I served in this one before it was in the wintertimes. It was very hot and the windows were all down.

W. H. BROWN,
having been duly sworn, testified on behalf of
the plaintiff as follows:
page 2139}

Examined by Mr. Parrish:
Q. Mr. Brown, you are Mr. Will Brown, aren't you, and
you live in Norfolk County, near the Richmond Cedar Works
~ig·Entry Lands?
r A. Yes, sir.
Q. You testified at the trial of this case as a witness for
the Richmond Cedar Works, didn't you t
A. Yes, sir.
Q. Mr. Bro·wn, previous to the trial of this case which began on June 25th of this summer, did Mr. Uzzell~ one of the
claim men of the Norfolk & Western Railroad, come out to
your land, out to your place and interview you ·about this fire?
· A. Yes, sir.
Q. On how many occasions did he come to see yo1, f
A. Once.
Q. At the time that ~Ir. Uzzell came out to see you, did you
explain to him about the back-fires that had been started to
stop the Richmond Cedar Works fire Y
A. The one that was back of my place, I did.
Q. You did explain that to Mr. Uzzell f
A. Yes, sir, we went down on the back line and I showed
him where the big fire coming from the Norfolk & Western
came across and we back-fired.
Q. You showed hi mthe spot where the fire
page 2140 ~ had been set f
A. Yes.
Q. Do you remember what date that was, Mr. Brown 7
A. No, sir.
·
·
Q. It was before the 25th of June Y
A. Yes, sir, before the lawsuit.
Q. Before the trial?
A. Yes, sir.

\
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CROSS EXAMINATION.

B:y Mr. Gravatt:
Q. The back-fire to which yon refer is the .one up near
Brown's Run?
A. Yes, sir, in this corner.
. Q. Up in that cornerY
A. -Along in there.
Q. Between you and the Richmond Cedar Works, north of
Brown's RunT
A. Yes, north of it.
· Q. North of the run f
··A.. ·Yes, sir.
.
Q. And that is tl1e only back-firing yon told him anything
about?
A. Yes·, that is the only one he ask_ed about. I told him
about tlie back-fire..
Q. You mentioned to him there had been a back-fire north
of Brown's Run Y
page 2141l A. Yes, sir, that we burned the corner of the
·
Richmond Cedar Works off to meet· the other
fire.
·
Q. That is all you did tell him with reference to backfire Y
A. That is all that was said about back-fire.
Q. And that back-fire which you spoke to him about covered a;bont how many acres, do yon suppose Y
· A. Guessing at it, about fifty acre.
Q. That was north of Brown's Run!
A. Yes, sir.
RE-DIRECT EXAMINATION.

By Mr. Parrish:
Q. How close to your line did that big :fire burn when you
started to back.!fire?
-A. It was right to the Iin.e.
Q. And would the big fire have burned over on your land if
you hadn't started the back-fire!
A. I think it would.
By Mr. Parrish:
Q~ Whose land was the ·ba.ck-fire on-yours?
A. No, sir.
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Q. If the big fire had burned over to your line;- how could
you back-fire fifty acres on the Richmond Cedar Works?
A.. Because it was right beside the Richmond Cedar Works.
My line runs beside the Cedar Works.
page 2142 } Q. Then the big fire hadn't gotten to your line t
A.. It got to the line and there it a six foot
ditch there.
Q. How did you burn fifty acres 1 If the back-fire got to
your line and you were back-firing, how could you burn fifty
acres on the Cedar Works land Y
A. How could we burn it!
Q. Yes, how did you, if the fire had already burned up to
your line, what were you back-firing to protect¥
A. It hadn't burned the whole way ·down the line. It had
just gotten to the line in one place.
Q. It was all north of Brown's Run 1
A. Yes, sir.

R. L. UZZELL,
.
having been duly sworn, testified on behalf of the plaintiff as
follows:
Examined by Mr. Parrish:
Q. Mr. Uzzell, you are in the claim department of the Norfolk & Western Railway with headquarters at Norfolk, aren't .
. you?
·
A. The claim department of the Norfolk & Western Railroad with headquarters at Roanoke. I live a.t Norfolk.
Q. You were in charge of the investigation or the preparation of this case for trial, the Cedar Works-Norfolk & Western case, weren't you 1
page 2143 } A. Yes, sir.
Q. Did you sit in the court room during the
trial for the most part f
A. ·Yes, sir, for· the most part, I would say.
Q. You advised and assisted the attorneys for the Norfolk
& Western in calling the witnesses and a·bout the testimony
of witnesses generally, didn't you 1
A. Yes, sir.
Q. Did you hear the testimony in this case of Mr. Poarch,
of 1\IIr. Sexton, of ~Ir. E. P. Widmer, of 1fr. J. M. Weston,
those four witnesses?
A. No, sir, not altogether. 1 was in and out of th.e court
room. I do not recall Mr. Weston at all. A great many witnesses testified that I did not hear at all because I was out of

Supreme Court of .Appeals of Virginin.

1330

of court room and in other cases I was in the court room during part of their testimony and I sat some distance from the
witness stand and on many occasions I could not understand
what the witnesses said.
Q. Did you read the transcript of the testimony each day
that was furnished counsel?
A. No, I did not. I read some of it.
Q. You read enough to be fairly familiar with the testimony, didn't you Y
A. No, sir, I can't say that I am familiar with the testimony
.
now, that is fairly.
Q. You were during the trial Y You knew what
page 2144 ~ going on during the trial?
A. What I heard I understood. I did not hear
all of the evidence.
Q. All that you didn't hear you read, didn't you?
A. No, sir, there a great deal of the testimony I never read.
Q. In other words, you didn't know what was going on
during the trial in the way of testimony Y
A. No, sir, I cannot say that I did.
Q. You did not know what was going on
A. I only heard part of that that was giv·en when I was in
the court room.
Q. In other words, Mr. Uzzell, you didn't make any effort
then to keep up with the developments in the case and to get
testimony to meet what came out 1
A. To a certain extent I did, conferring with attorneys, but
it was impossible for me to keep up with the evidence, being
out of the court room part of the time.
Q. So not knowing what evidence was being given, Mr. Uzzell, you were therefore not very diligent about the preparation of the case, were you T
. A. I was diligent in doing ·whatever I could.
page 2145

By

~Ir.

~

CROSS EXA~1INATION.

Gravatt:

·Q. 1\fr. Uzzell, your duties for several years have not been
in connection with fire claims, have they f

A. Well, I have not ·been on fire claims for about two and
one-half years, I think.
Q. When 1\fr. Haller retired at the age of seventy, you were
transferred from the fire claim department into the personal
injury department?
A. Yes, sir.
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Q. And you came into this case as an investigator at my·
1·equest, after the suits had been brought, did you not?
A. Yes, sir.
Q. So that for about six months after October 4th the only
representative of the Norfolk & Western who had anything to
do 'vith the investigation .was this Mr. Henley?
A. Yes, sir.
Q. And in addition to your duties in taking care of personal injury claims, at my request you were transferred to investigate this case 7
. A. ·Yes, sir.
Q. As to your absence from the court room, were you not
most of the time interviewing witnesses on other important
features of this case as it progressed!
A. Do you mean other than what was being testified by the
witness on the stand f
Q. That is what I mean, yes, sir.
page 2146 } .A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Parrish:
Q. The transcript of the testimony was prepared each day
by Phlegar & Tilghman and delivered to counsel for both parties on the following morning or the night before, was it not f
A. Yes, sir, that is my understanding.
Q. And that transcript was available ea0h day for you to
read the prooeding day ''s proceedings if you had wished to
do so, wasn't it?
A. I could have done it but I was very busy during this trial
and, of course, I did not consider what evidence had been
given was so particularly my concern unless some suggestion
had been made by the attorneys in connection with it.
Q. The question that I asked you, Mr. Uzzell, there was
available to you a copy of the previous day's proceedings
which you could have read if you wanted?
A. I don't know, Mr. Parrish, whether I could unless I
had set up a good part of the night.
Q. The copy was available, at any rate7
A. Yes, I think I could have gotten it.
Q. Mr. Uzzell, you ltave previously had considerable experience in the preparation of fire damage cases for trial,
haven't you?
.A. Yes~ sir.

..,-,-,---------
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Q. You handled the two ca.ses brought by the
Camp Manufacturing Company against the Norfolk & Western, didn't you?
·A. -Yes, sir.

page 2147 }

Mr. Parrish: That is all the teatimony we have.
Mr. Hughes: We have the diagram of the c.ourt-house and
court room ready and it is in the hands of counsel for the
plaintiff-to check it, and it is our plan to have a tracing made
and have it blue-printed but it is now in the form of a pencil
sketch.
Mr. Parrish: Suppose we put that in subject to ~!r. Dudley looking it over to see if there are any mistakes in it Y
Mr. Hughes: We will ask the reporter to mark it, with the
understanding· that it is subject to check by the other side ancl
also that it may be taken by the draftsman and a tracing made
so the blue-prints may be made.
Mr. Parrish: Mr. Dudley says it is all right. We will let
it go in.
NOTE : This sketch was marked Exhibit ''Court Room Diagram''.
1

-

j!

page 2148}

MORNING SESSION.
Portsmouth, :Virginia, August 25, 1931.

Met pursuant to adjournment.
Present: Same parties as heretofore noted.
Mr. Hughes: We yesterday discovered another fact which
we want to offer in the form of an affidavit as after discovered evidence.
The Court: What is that Y
Mr. Hughes: It is a decree· in the case of Drinkwater vs.
Sykes, recently entered, confirming a sale of land outside of
but near the Dismal Swamp at about $6.00 an acre, and an
aft;idavit of Mr. Shriver, c.ounsel in that case,- ehowing the ef..fort that was made to sell that land.
Mr. Parrish: When was that decree entered?
Mr. Hughes: On the 1st of August. It hasn't been recorded yet on the 0Tder Book.
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Mr. Parrish: That was a transaction that occurred after
the trial?
Mr. Hughes: Yes, part of it occurred after the trial. The
effort to sell 'vas extending over the last two years but the
actual sale and confirmation has just taken
page 2149 } place.
Mr. Parrish: We object to all of this so-called
newly discovered evidence. They have got an affidavit here,
af.ter having put on about fifty witnesses on value, about a
forced court sale taking place nine months after the fire, and
the decree entered two weeks after the jury verdict in this
case. I was always under the impression that the verdioi
of a jury meant something in a law case but apparently these
gentlemen don't consider it means anything, that we are going on and 011 forever. We object to it 011 the ground that it
is in no sense whatever newly discovered evidence.
NOTE: These papers were marked together ~"Exl1ibit
on motion to set aside verdict", and the following
are copies thereof :
tender~d

''State of Virginia,
City of Norfolk, to-wit:
Donald W. Shriver, being duly sworn, deposes and says
that he is counsel for the complainants in the equity suit of
.Alin.e H od,qes Drinkwa.ter et a.l. vs. Rettben Sykes et al., now
being determined in the Circuit- Court of Norfolk County.
Virginia, and designated as chancery cause No. 1299; that
the purpose of this suit was to partition by sale a certain
tract of land consisting of 160 acres, more or less, situated
on the Johnstown Road, Norfolk County, near
page 2150 ~ the eastern edge, but outside of the Dismal
Swamp, 'vithin a half mile of Great Bridge;
that great efforts were made to sell this tract of land, and
the best offer which could be obtained 'vas $1,425.00. This
offer, 'vhile accepted by the court, _was not closed, and upon
subsequent sale the best figure which could be secured was
$1,000.00,' or approximately $6.00 per acre; that this sale 'vas
confirmed by the Judge of the Circuit Court of Norfolk
County by decree entered on the first day of August, 1931,
it being the best price which could be obtained after two
years' effort in selling the above mentioned property.
(Signed)

DONALD W. SHRIVER:

f

I
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Sub~cribed

and sworn to before me this 25th day of Au-

gust, 1931.
(Signed)
(Seal)''
page 21fi1

JULI! K. GOFF,
Notary Public.

~

''Virginia,
In the Circuit Court of Norfolk County Ou
the 1st day of Aug. 1931.

Aline Hodges Drinkwater, et als.
vs.
Reuben Sykes et als.
·In Chancery.
DECREE.
This cause came on this day to be again heard on ~he pa··
pers formerly read and upon the further report of Donald W.
Shriver, Special Commissioner, under date of July 29th, 1931
appointed by this Court on the lOth day of January, 1930.
And it appearing to the Court that ·o. R. Drinkwater, Aline
H. Drinkwater and }Jfary F. Hodges, have advised the Special Commissioner of the abandonment of their bid for the
said property due to their inability to pay the said purchase
price.
And it further appearing to the Court that W. D. Taylor
has offered to purchase the said property for the sum of
One Thousand ($1,000.00) Dollars, payable Two Hundred
($200.00) Dollars ca.sh and the ·balance in six, twelve, eighteen and twenty-four months and the Court being of the opinion that in view of the depressed condition now existing in
the real estate market in this vicinity that the said offer is a
fair one and that the same should be accepted.
It is therefore adjudged, ordered and decreed
page 2152 ~ that the decree heretofore entered authorizing
a sale to 0. R. Drinkwater, Aline H. Drinkwater
and 1Iary F. Hodges, be annulled and cancelled insofar as
it directs a conveyance to the s~id parties.
It is further adjudged, ordered and decreed that· the offer
of W. D. Taylor be accepted and Donald W. Shriver is
hereby appointed as a Special Commissioner of this Court
and directed to make a conveyance with SPECIAL WARRANTY to the said W. D. Taylor upon the payment to him

f
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of Two Hundred ($200.00) Dollars and the execution and delivery to him of a Deed of Trust securing the payment of
four notes each for the sum of Two hundred ($200.00) Dollars payable six, twelve, eighteen and twenty-four mo~ths
from dat{3 with interest at 6%. The said Special Commissioner is directed to deposit the sum so received in the Seaboar~Citizens National Bank of Norfolk, ;virginia, subject to
·
the further order of this .Court.
But the said Special Commissioner is not to act hereunder
until he furnished bond in the Clerk's Office of this Court in
the sum of Two Thousand ( $2,000.00) Dollars conditioned
upon his faithful performance of ·the directions of this D~
cree.
A Copy, Teste:
(Signed) A. B. CARNEY, Clerk,
By (Signed) V. C. RANDALL, D. C."
page 2153}

October 10, ·1931.

In the Circuit Court of Norfolk County, Virginia.
Richmond Cedar Works
vs.
Norfolk & Western Railway Company.
Same Appearances as Heretofore.
OPINION.
C. W.

COLEMA..L~,

Circuit Judge:

I announced to the attorne'Jis when the argument on the
motion to set aside the verdict was made that I would decide
it in October, and recently I announced that I would give
my conclusion today.
In the first place, I want to express my appreciation for
the unusually pleasant manner in which this case was tried.
_:rhe di~c~ons have been unusually enlighl_eJ!il1&', int~~~
1ng, ~difYing and helpful and have rendered my own labors~ --l:n comin~to a conclusion much less than if they had not been--..~
so ably and so forcefully presented.
I will first go to the source from which springs the power
of the Judge in reviewing a verdict of the jury. It has been

(-.-

~
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said by a very wise man that the best commentary on the Bible is the Bible itself, and I thillk 've would do well to go
to the fountain head. I will read the Code section on it:
''When the verdict of a jury in a civil action
is set aside by a trial court upon the ground that
it is contrary to the evidence, or without evidence to support it, a ne'v trial shall not be granted if· there
is sufficient evidence before the court to enable it to decide
the case upon its merits, but such final judgment shall be
entered as to the court shall seem right and proper. If
necessary to assess damage, which have not been assessed,
the court may impanel a jury at its bar to make such assessment, and then enter such final judgment. Nothing in this
Section contained shall be construed to give the trial courts
nny greater power over verdicts than they now ha:ve under
existing rules of procedure, nor to impair the right to move
for a new trial on the ground of after discovered evidence.''
page 2154

~

I believe we learn as much from that Statute, 'vhich is said
to be in part declaratory of the Common Law, as we do
from manifold and multifarious comments that have been
made on it by the judges.
The record in this case is unusually long. I ha:ve paid as
much attention to it as I could. I have examined with
special care the record of the proceedings that were taken
on the motion to set aside the verdict. It is well reported
nnd has been of great assistance to me.
The first ground that was assigned for setting aside the
verdict was noise in the court room. That was rather an
unusual ground. At the same time, it is true that there
was considerable noise but it may be said that the failur~
to understand the witnesses was due, in a large measure,
to the fact that some of them spoke in a very low voice
and the failure to understand the attorneys
page 2155 ~ sometimes was due to the fact that some of the
attorneys had soft voices and, in a measure,
so far as I am personally concerned, was due to the fact
that my_ hearing is not so keen now as it was in my younger
days. When all of the evidence that was taken is considered
it seems to me, from the testimony of the jurors who testified as to the noise that to all intents and purposes substantially they heard the evidence so that they were in a position
to pass upon the evidence and to give a true verdict in the
case. Accordingly, I do not think that ground for settin·g
aside the verdict is sufficient.
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The next ground I had to consider was after discovered
evidence. It appeared from an examination of the record
that most of those witnesses who testified also testified on
th~ trial and the question of back-fire and the area of the
back-fire ought to have been discovered when the ease was in
progress. I am therefore of the opinion that that ground
is not sufficient for setting aside the verdict.
That brings us to the instructions. The question of objections to the instructions made after the verdict was argued
at some length and it seems that the general rule is that
the objections to instructions should be made before the
verdict is rendered but that in exceptional cases, in order
to prevent a miscarriage of justice, they might be considered
when made after the verdict had been rendered. However
that may be, I have considered these instrucpage 2156 } tions upon their merits and therefore it would
make no material difference from my point of
view as to the time· at which the objections to the instructions were made. One of the principal instructions in the
case was the instruction as to the measure of damages. That
was argued very fully at the trial and on the motion to set
aside the verdict. I was especially interested in the note
of Mr. R. M. Hughes, Sr., that the measure of damages
is market value immediately before the fire and immediately
after the fire except where there was inherently no market
valu. It seems to m though that if on account of depression,. property, which ordinarily has a market value, has no
market value, it would be a great miscarriage of justice to
say that such property could not be damaged. I was of the
opinion that the instruction on the measure of damages
as given is correct and I adhere to the views I had at that
time.
The instruction on the identification of the train or engine
which might have set out the fire : I am of the opinion
that the rule which ''ras laid down in Norfolk ct Western
vs. Brig,qs may have been altogether correct at the time,
that the question of damages depended upon whether or
not the fire had been negligently set out. I think that the
doctrine in that case has under the new Statute been overruled. Instruction B should be upheld in my opinion.
The other inst_ruction, I believe, was Instruction C. That
was the one that provided that if the fire started
page 2157 } from the north side of the right-of-way by a
coal or spark dropped from the engine of the
defendant, that the railroad company would be liable. I thinl{
the evidence given in support of that instruction is suffi-
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cient. · In other words, finally I am of the opinion that all
of the instructions given and instructions refused were properly given and refused and I kno'v of no reason why the
verdict should be set aside on account of the instructions
given or refused.
That brings us to the question of the. sufficiency of the
evidence to sustain the verdict of the jury. Many: witnesses
were examined; there was a great conflict in the evidence ;
and I believe I have no right to interfere 'vith the verdict of
the jury as to liability.
The next question is whether the damages were excessive.
I feel very much as Judge Prentis said in the case of Chesapeake d!; Ohio vs. Arrington that neither the trial court nor
the court of last resort is called upon to decide a more difficult or embarrassing question than that. I am especially
concerned as to the testimony of witnesses for the plaintiff.
The amount of the verdict was $60,000.00. rrhat covered the
damage to the timber and the damage to the land. It was
pointed out that the· average of the damage to the land,
as given by witnesses for the plaintiff, was around $70,000.
and that the damage to the timber was about $16,000.00.
That made the damage to the land about $43,000.00, and it
was argued there 'vas ample evidence to sustain
pag·e 2158 ~ those damages.
I was much impressed ·with the testimony of
1\fr. Parkins, the chemist. vVithout going through his scientific, technical testimony, his comment when he saW' this
land was that it looked like a desert, looked like a great
ash patch, and then he 'vas asked whether it would produce.
You remember he said that the land would not produce as
it was at that time. I will read from his testimony:

"Q. What did you observe, Mr. Parkins, as to the coneli t.ion of the soil in the area through which you walked and
from which you took samples¥ That is, I mean generally
speaking, before you come to jour technical analysis of
the soil, what was your general observation at that time? ·
A. It looked like a desert area. It looked like coal ashes,
so to speak. It looked like you had a big pile of coal burned
and left ashes. There was a vast sea of ashes with here
and there highland standing up for distances, that in most
cases had been partially burned, but in a few cases a.pparently had not been burned at aU.''
That was the appearance and I assume was the way it
appeared to the jury when they looked at it.
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"Q. lVIr. Parkins, having told us about these various
samples, will you proceed to tell the jury what your conclusions were as to the soil and~ the damage to the soil that
von examined f
· A. From observation we conclude that the entire porti-on
of the burned area west of the Portsmouth Water ·Canal
and north of the Riclnnond Cedar Works Canal has been
damaged by fire and would -be of no value from ah agricl}ltural standpoint.

•

•

•

Q. Mr. Parkins, will you state a little more in detail what
the effect of this alkaline ash being left on the land is as
to the ability of seeds to germinate on that land and growth
to take place ?
A. Very little vegetation will grow at all1n
page ·2159} the soil that is there now. Gradually by being
flooded over and stuff washing on it, it will ·be
diluted until some things like milkweed and rushes will start
to grow but it will take years to build up a soil that will
grow, generally speaking, anything like the undamaged soil
out there gro,vs.''
My idea in reading that was to call attention to this fact,
that while the land that was burned oYer is now barren,
it will not always be barren. That is his testimony. I read
that because ~Ir. Parkins impressed me as being a very
capable and frank witness. Nearly all of the witnesses wht·
testified for the plaintiff as to damages, testified that the
land, before the fire, was worth-some said eight dollars,
some said ten, some said twelve or fifteen per acre, but
practically all of them said that after the fire it had no value.
I am aware, of course, of the testimony about lights. There
was testimony that there are places thaft have remained
barren for many, many years. It is also a well known fact
that fires are continually occurring, and when a swamp has
once been cut over it is much more susceptible to fire than
l)efore it is cut over because it becomes much drier and that
fact has, in a la.rge measure, been the reason for these lights.
To say, as most of the witnesses said, that the land had no
value after the fire is to my mind incredible. The land is
assessed now after the fire and the taxes are paid on it, and
the comparison between the assessment before the fire and
the assessment afterwards is to be considered. I paid much
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attention to Mr. Wallace's testimony. Mr. Wallace has lived in the Dismal Swamp and while
he was called by the defendant, it seems to me
his testimony was as unbiased as testimony could be. He
pointed out the .fact that there were lands up here at Sunray that had been burned over and had ·been improved.
It is incredible to believe tha.t those lands will never be of
any valu.e after having been burned over. I understand it
will take some time for them to recuperate.
I thought at the time the verdict was returned, and the
more I have examined this the more I have been convinced
that the amount of the verdict is excessive. Then arises tl1e
question as to wha.t should be done ..
I understand under this section the verdict as to damages might be set aside and the case might be referred to
a jury to re-assess damages. That is wbat I have done in
· several cases. A number of years ago we bad a case of
Appenzeller vs. Virginia Electric <t Power Company. The
jury brought in a verdict of $10,000.00. I was satisfied from
the facts of the case tha.t it was excessive and the verdict
was set aside as to the damages and another brought in for
$2,000.00. Very recently in this court in Williams vs. Norfolk & Portsmouth Belt Line Railroad, the jury, on which
'vere some of the best jurors that I have seen in Norfolk
County, brought in a verdict of $25;000.00 for a man .who had.
lost four fingers. I was of the opinion that the verdict was
excessive and it was set aside as to damages.
page 2161 ~ The jury brought in the next time a verdict
for $11,000.00.
There is a Statute which provides that instead of setting·
aside a verdict you can put the plaintiff on terms. I have
come to the conclusion, after going over this evidence, that
a wise thing to do in this case, under Section 6335, is to
put the plaintiff on terms of $15,000.00 so far as the timber
is concerned and $27,500.00 for the land, which would be
$42,500.00.
I realize what I am doing is a very solemn duty but I am
convinced that right and justice requires it to be done. 1
think the testimony thatt he land was absolutely worthless
after it was burned is incredible.
The verdict is sustained as to liability and reduce'd as to
amount.
page 2160

~

Mr. Parrish: May I inquire whether your decision
amounts to putting us on terms to accept that or whether
you are just reducing it. As I understand, where the plain-
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tiff is put on terms the defendant is also put on terms to pay
it, but, of course, you have the power simply to reduce the .
amount which gives us the right to appeal from your decision to the Supreme Court of Appeals if we choose to
do so.
The Court: I can sustain the verdict as to liability and
set it aside as to damages and enter judgment for $42,500.00.
Mr. Parrish: . We would very much prefer
page 2162 r a final judgment at this time, giving either
party the right of appeal if they desire to take
it. The practice of putting a plaintiff on terms which, of
course, has always existed in this State, as I understand
it, is designed to end tl1e c.ase, that is if the plaintiff is put
on terms to reduce his amount, the defendant is supposed
to pay it but, on the other hand, I think the court has the
.._arbitrary power simply to r~d~ce the amount of the ver-

atct. '--·· .

.. . - --.--

- ---· -

The Court : I was under the impression that they can
take it under protest with the right of appeal.
·''In any action at law in which the trial court shall require a plaintiff to remit a part of his recovery, as ascertained by a. verdict of a jury, or else submit to a new trial,
such plaintiff may remit and accept judgment of the court
thereon for the reduced sum under protest, but, notwithstanding such re1nittitur and acceptance, if under protest,
the judgment of the court in requiring him to remit may be
reviewed by t~e Supreme Court of Appeals upon a writ of
error awarded the plaintiff as in other actions at law; and
in any such case in which a writ of error is awarded the
defendant, the judgm01it of the court in requiring such remittitur may be the subject of revie'v by the Supreme Court
of Appeals, regardless of the amount." (Sec. 6335.)
There are quite a number of consideration why I think
the case ought to be disposed of finally so far as this court
i.s concerned.
Mr. Hughes: We except to the decision of the court, so
far as it is against us, and especially with reference to the
·question of liability.
The Court: I might add that I haven't gone
page 2163 r over the various objections but I thought I had
covered the main points, the question of liability
and the question of damages. I did not think it would be
necessary for me to go over the other matters.
~{r. Parrish : I would like the record to show that the
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plaintiff excepts to the ren~itt·itu·r required by the court,
. under protest, and excepts to the action of the court in reducing the amount of the verdict. For the purpose of the
record, we would like the final judgment to incorporate your
Honor's opinion as a part of the record. I presume that the
verdict as reduced will carry interest from the date named
.
by the jury?
The Court : Certainly.
1tir. Parrish: Which is October 4, 1930.
~
page 2164

~ BILL OF EXCEPTION NO. 5.

DEFENDANT'S

~lOTION

V

IN ARRES'T OF JUDGl\iENT.

BE IT REMEMB.ERED That during the argument of the
defendant's motion to set aside the verdict in this cause
on the 25th day of August, 1931, the defendant, by counsel,
moved the court in arrest of judgment, which motion was
reported by the court reporter in the following language:
'' Ho"rever, I now move the court in arrest of judgment
for errors apparent upon the face of the record, to set aside
the verdict of this jury and not to enter judgment against
this defendant because the court committed error in granting of instruction B at the instance of the plaintiff for the
reason assigned in the motion in writing set forth in Ground
13, and I ask the reporter to copy that into the record:
Note: The following is a copy of Ground No. 13 in defendant's motion to set aside the verdict: 'Because the court
committed error in granting, at the request of the plaintiff, .
its instruction B, to which no exception was taken at the
time said instruction was g·ranted, but which defendant's
counsel respectfully submit 'vas harmful in the following
respects, to-wit: the following language 'vas improper, misleading and prejudicial to the interests of the defendant' or otherwise definitely to identify the exact engine or engines of the defendant 'vhich caused the fire complained of.'
'rhis instruction was recited to the jury hy counsel for plain.tiff in its argument in reply to the contention by counsel
for the defendant tbat the jury must know with reasonable
certainty wbat train between the hours of 11 A. M. and 3
P. M., on October 4th, set out the fire. It is respectfully
submitted that in order for the jury to hold the defendant
liable in this cause, it must reach the conclusion that one
of the four trains which passed the point of origin of the

N. & W. Ry. Co. v. Richmond Cedar Works.

1343

fire was the guilty train, and with reasonable certainty it
must determine which was the guilty train. ·Therefore, it
~s respectfully submitted that this instruction 'vas mislead..
ing, was an erroneous statement of law, and was most prejudicial and damaging to the defendant. Defendant respectfully requests the court to set aside the verdict of the jury
because of this error.'
.
·
In other words, I am quite sure in a motion on arrest of
judgment I can bring the same question to the attention
of the trial court if it has been lost by failure to except to
the instruction before a verdict. Here is the tribunal, now
is the accepted time, and if I do not want to lose the right
to rely upon that point the court says that I must bring
it to the attention of this Honorable Court, and I bring it
that way as well as the other.''
page 21.65 }

BE IT FURTHER REMEMBERED that
when the opinion of the court was delivered
on the lOth day of October, 1931, as set out in Bill of Exception No. 3 and in the reporter's transcript of October
10, 1931, and when final judgment was entered in this cause
on the 20th da.y of October, 1931, the court overruled or disregarded the said motion by defendant in arrest of judgment and entered judgment in behalf of plaintiff on the date
aforesaid, to which action of the court, so far as it had the
effect of overruling or disregarding the defendant's motion
in arrest of judgment, as well as in particulars set out in
Bill of Exception No. 2, the defendant, by counsel, excepted,
and tenders this, its Bill of Exception No. 5, and prays that
the same may be signed and sealed a.nd made a part of the
record in this cause, which is accordingly done this 8th day
of December, 1931, within sixty days from the time at which
the final judgment 'vas· entered in said cause and after written notice to plaintiff of tender of this Bill of Exception.
AND the court certifies that this Bill of Exception numbered 5 and the defendant's Bills of Exception numbered
1, 2, 3 and 4 consist of three volumes of exceptions; that
volumes 1 and 2 contain Bill of Exception No. 1; that volume
3 contains Bills of Exception Nos. 2, 3, 4 and 5.
C. W~ COLEMAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
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BILL OF EXCEPTION NO. 4.

ADMISSION BY COURT OF TESTIMONY OF WITNESS
. RAY WIDMER OFFER.ED IN IMPEACHMENT.
BE IT REMEMBER.ED that during the trial of this cause
on a certain day, to-wit, July 10, 1931, while the 'vitness Ray
Widmer was testifying in rebuttal in behalf of plaintiff as
set out in Bill of Exception No. 1 between pages 1840 and
1847 of the reporter's transcript of Jnne and July, the defendant moved to strike the testimony of the said witness
Widmer offered to impeach the plaintiff's witness B.. c~
Smith on the ground that the said witness Smith had not denied the fact upon which it was sought to impeach him, and
therefore the evidence of the said witness Widmer offered
as impeachment testimony was not in fact impeachment testimony; a.nd even if it could be so considered no proper
foundation had been laid for such impeachment.
·
BUT the court overruled defendant's objection the said
testimony of the said witness Widmer, to which action of
·the court the defendant excepted, and tenders this,· its Bill
of Exception No.4, and prays that the same ma.y be signed
and sealed and made a part of the record in this cause,
which is accordingly done this 8th day of December, 1931,
within sixty days from the time a.t which the final judgment was entered in said cause and after 'vritten notice to
plaintiff of tender of this Bill of Exception.
C. W. COLEMAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
page. 2167

~

BILL OF EXCEPTIONS NO. 3.

ADMISSION OF KRINBILL TESTil\IONY AS TO
VALUES.
BE IT REMEM.BERED that during the trial of this
cause as set out in defendant's Bill of Exc~ption.s No. 1,
and on a certain day, namely, the lOth day of July, 1931,
a certain witness, to-wit, Howard ICrinhill, testified in behalf of plaintiff in rebuttal as set out on pages 1883 to 1890,
inclusive, of the reporter's transcript of June and July,
1931; as set forth in Bill of Exceptions No. 1, to which reference is hereby made; that the defendant objected to this
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testimony on the ground that the proper measure of damages was the difference between the market value of the said
land immediately prior to the said fire and the market value
thereof immediately thereafter; that thereafter the proceedings set forth on page 1890 ensued; whereupon the said defendant declined to cross examine the witness and excepted
to his said testimony, all of which more fully appears in
defendant's Bill of Exceptions No. 1 at the transcript pages
hereinabove mentioned; and the defendant tenders this, its
Bill of Exception No. 3, and prays that the same may be
signed and sealed ·and made a part of the record in this
cause, which is accordingly done this 8th day of December,
1931, within sixty days from the time at which the final
judgment was entered in said cause, and after written notice
to plaintiff of tender of this Bill of Exception.
C. W. COLEMAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
page 2168

~

To the aforesaid action of the court in refusing to enter judgment for defendant or to
grant the defendant a new trial on the question of liability
and in entering judgment in favor of ·the plaintiff for $42,500.00, with interest (being amount of the jury's verdict for
$60,000.00 less the reduction of $17,500.00 made by the court),
the defendant, by counsel, excepted and tenders this, its
Bill of Exception No. 2, and prays that the same may be
signed and sealed and made a part of the record in this
cause, which is accordingly done this 8th day of December,
1931, within sixty days from the time a.t which the final
judgment was entered in said cause, and after written notice
to plaintiff of tender of this Bill of Exception.
AND the court certifies that the contents of this Bill of Exception are designated by the following paging of the court
reporter in addition to the record paging which will be made
by the clerk of the court: Pages 1 to 160, inclusive, and
289 to 293, inclusive, of the reporter's transcript of August,
1931, and all of the reporter's transcript o! October 10, 1931,
consisting of eleven pages.

L·

C. W. COLE~IAN, (Seal)
J ndge of the Circuit Court of N orfolli
County, Virginia.
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page 2168112 ~ COURT'S CERTIFICATE OF AUTHENTICATION.
This 15th day of December, 1931, I hereby authenticate
this evidence in the case of Ackerly vs. · Norfolk ct Western
Railway Go., consisting of 1023 pages as reported and transcribed by Messrs. Phlegar & Tilghman, for inclusion in
the record in the case of Richmond Cedar Works vs. Norfolk & Western Railway Co. under defendant's motion to
vacate the judgment therein.
And I hereby certify that this is included on request made
by defendant expressly without prejudice to defendant's contention tha.t neither its motion to vacate nor any papers filed
thereunder should be included in the record and after defendant in order to diminish the record on appeal had not
only withdrawn its exception to the overruling of said motion
by the court, but also asked leave to withdraw said motion
itself, wliich leave was refused by the court upon plaintiff's
insistence that said motion stand as :filed; whereupon defendant took the position that if any papers under said motion
·
be included in the record all should be included.

C. W. COLEMAN, Judge .
. page 2169

~

In the Circuit Court of Norfolk County, Virginia.

C. A. Ackerly et al.
vs.
Norfolk & Western Railway Company.
Before: Ron. C. W. Coleman and Jury.
Portsmouth, Virginia October 20, 1931.
Present: Messrs. Savage & Lawrence and -A. 0. Lynch,
for the plaintiffs. Messrs. Hughes, Little & Seawell (Mr.
R. M. Hughes, Jr.) and Mr. W. Moncure Gravatt, for the
defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.
"

page 2170 ~

Mr. Gravatt: The defendant by counsel
moves the Court to require the plaintiffs to
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specify
their bills of particulars, under the department
of the case referred to as liability, a. train which they claim
to have set out the fire, that is to say that they shall specify
whether the train which is alleged to have set out the fire
was an eastbound or westbound train and whether it was
a freight or a passenger train.
The Court: The court being of the opinion that the law
doesn't require the plaintiff to identify the particular· train
which set out the fire, overrules the motion.
Mr. Gravatt: Defendant, by counsel, excepts.
Mr. Savage: We do name several trains.
Mr. Gravatt: Defendant, by counsel, moves the court to·
require· plaintiffs to specify how much of tbe $20,000.00 sued
for represents, in dollars and cents, injury to soil and how
much represents injury to bushes, young trees, seed trees,
sprouts and growth which has been referred to by them as
reproduction.
The Court: The plaintiffs in their hill of particulars
stated that they made no claim for merchantable timber as
such but only for the land with small growth, not merchantable and the court overrules said motion.
Mr. Gravatt: Defendant, by counsel, excepts.
Mr. Hughes: Defendant moves that plaintiffs be required
to specify what proportion of the area in
page 2171 } suit consisted at the time of fire of soil with
·
· growth thereon and what proportion, if any,
consisted of soil without growth.
Mr. Savage : It is the claim of plaintiffs, that prior to
fire there was growth on the entire 1847 acres, this growth
beiug, in some places, thicker than others, but that there
was some growth on all of it.
Mr. Hughes: It is stipulated between counsel that in
lieu of the testimony of J. A. Sexton, a witness summoned
on behalf of the plaintiff, the testimony of the said J. A.
Sexton as given in the recent case in this court of Richmond Cedar Works vs. Norfolk & Western Railway Company may be read to the jury in this cause as the evidence
that Mr. Sexton would give in this case if present, with
the understanding however that this agreement is to relate
only to his testimony as to liability and· not as to quantum
of damage; in other words, it is to relate only to his testi.:.
mony as to the origin and spreat of the fire, including backfires, and to no other part of his testimony.
Mr. 8avage: It is further stipulated however that. plaintiffs, in lieu of reading Mr. Sexton's testimony, if they can
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get Mr. Sexton here personally, shall have the right to use
him.
page 2172

~

HUGH W. DUDLEY,
having been duly sworn, testified on behalf of
the plaintiff as follows:

JiJxamined by Mr. Lawrence:
Q. State your name, residenc-e and occupation f
A. Hugh Dudley, Cypress Chapel, Virginia; certified land
surveyor, Virginia.
Q. Will you state whether or not you have recently made
a survey of land owned by the plaintiffs in this section,
located on the south side of the Norfolk & Western Railroad in Norfolk Countyt
A. Yes, sir.
Q. Was this a plat made from that survey, Mr. Dudleyt
A. Yes, sir.
Q. Will you state whether or not in making that survey
you followed the established lines on the ground, notes of
previous surveys and your examination of the records?
A. Yes, sir.
Q. Is the acreage of this tract as given on this plat correclf

·

A. Yes, sir.
Q. 1,747 acres f
A. Yes, sir.
Mr. Lawrence: We offer that plat in evidence (marked
Plaintiff's Exhibit No. 1).

Q. Will you state whether or not you have had blue prints
made of your original plat of this property f
A. Yes, sir. .
page 2173 ~ Q. And are these actual plats made from the
originalf
A. Yes, sir, made from the tracing and negative.
(No cross examination.)

W. S. ROGERS, JR.,
having been duly sworn, testified on behalf of the plaintiffs
as follows:
Examined by Mr. Lawrence:
Q. Mr. Rogers, will you state your name, residence and
occupation.
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A. William S. R.ogers, Jr.; residence, Wallaceton, Norfolk County, Virginia; occupation, engineer and surveyor.
Q. Will you state whether or not you have recently made
a survey of land in the vicinity of the tract of land on the
south side of the Norfolk & Western Railroad in Norfolk
County belonging to the plaintiffs in this case, C. A. Ackerly
and others!
A. I have.
}fr. Gravatt: May I ask for what purpose you are offering this rna p?
Mr. Lawrence: Just to show the general lay of the land.'
and the point of origin of the fire and spread of the fire.
Mr. Gravatt: Your Honor, this was the map that was
introduced in the Richmond Cedar Works case
page 2174} of their property and we don't see the materiality of the map in the Ackerly case. They
have just introduced a complete map of the Ackerly land
as prepared by Mr. Dudley and 've don't see the bearing
of this map on the Richmond Cedar Works.
Mr. Savage: If the map is objected to we will withdraw
it for the time being.
Mr. Lawrence: To prove that map was the sole purpose
of putting Mr. Rogers on at this time and we 'vill let him
stand aside and reserve the right to put him on later on
other questions.
{C
W. E. ROBERTSON,
having been duly sworn, testified on behalf of the plaintiffs
as follows:

Examined by Mr. Savage:
Q. Please state your name, occupation and residence.
A. W. E. Robertson, train dispatcher, Norfolk & Western
Railway, Norfolk Division, Crewe, Virginia.
Q. Mr. Robertson, you were summoned to appear here
. today, were you not?
A. Yes, sir.
Q. What were you asked to bring?
A. Train sheets for October 4th and 6th,
page 2175 } 1930.
·
Q. What do you mean by train sheets?
A. Train records, a record of all the trains in twentyfour hours.
Q. Did you bring that with you 1
A. Yes, sir.

,-·-

---- -

----

-
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Q. Have you got that with you t
A. Right here.
Q. Is this your original train record f
A. Yes, sir.
Q. Have you ever produced this record in court ·before Y
A .. Yes, sir.
·
Q. Was it produced in the case of the Richmond Cedar
Works?
A. Yes, sir.
Q. Wasn't it exhibited in that case and marked by the
stenographer Y
A. I don't know anything about it. I read it off in that
ease.
Mr.. Hughes: A copy was filed and marked.
~y

Mr. Savage:
.
Q. In any event, this is the original train sheet f·
4-. Yes, sir.
Q. And does this record show the trains that passed on
.the Norfolk & Western Railroad· between Suffolk and Gilmerton on Saturday, October 4, 1930f
A. Yes, sir.
Q. Does it show all the trains that passed
page 2176 } there T
.
A. All trains.
Q. Does it give the time of leaving Suffolk, coming east,
on every train that passed f
~;
A. Yes,sir.
Q. Does it give the time of arrival on every train coming
east?
A. I think so. It ought to be on there.
Q. And that time of arrival is either at Norfolk, Union
Station, or at Gilm.erton, or some other point, depending
on the kind of train; is that right Y
A. Yes, sir.
Q. Does it likewise give the time of departure from Norfolk or Gilmerton of all trains going ~est 7 .
A. Portlock. We call Portlock Norfolk, going west.
Q. All trains going west f
A. Yes.
Q. And the time of arrival of all trains going west at

Suffolk!

·

Mr. Savage: We offer this in evidence (marked Plaintiff's Exhibit No. 2).
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Q. Who owned and operated the tr~ins that ran over the
Norfolk & Western Railway Company's right-of-way on Saturday, October 4, 19307
·
A. They were Norfolk & Western trains.
page 2177 ~ Q. The Norfolk & Western Railroad?
A. The Norfolk & Western Railway.
Q. They o'vned and operated every train that ran over
that track that day Y
A. Yes, sir.
Q. Mr. Robert~on, will you take this sheet. You kept that
sheet yourself, didn't you Y
A. From eight o'clock in the morning until four o'clock
in the evening.
Q. How did you get your information to write up on
that sheet?
A. What do you mean, while I was on duty 7
Q. Yes.
.
A. I got the eastbound report from the operator at Suffolk and the westbound report...:._the train crew threw that
off at S'u:ffolk, giving the time lie passed portlock, and the
operator at Suffolk reported him passing there or arriving,
whichever the case may be.
Q. How about Portlock? How did you get that?
A. The train crew, the conductor of that train going west,
leaves a report at Suffolk, hands it off to the operator of
the time he passed Portlock.
Q. How about the train coming east Y How do you get
a report of that when it arrives at Portlock?
- A. The conductor registers that time by Gilmerton. They
report at Gilmerton for Norfolk going east and
page 2178 } he registers that time at Lamberts Point when
he goes in there, the time he passes Gilmerton
and the time l1e arrives at the terminal at Lamberts Point.
Q. When he passes Gilmerton does he report to someone at Gilmerton who wires you?
A. No, sir, we have nobody at Gilmerton.
Q. Then you only get that information a day or so later
after it is mailed in to you Y
.
·A. No, it is not mailed in. The operator at Norfolk transmits that to us after the train gets into Lamberts Point.
. Q. So that you get transmitted to you from your agent at
Lamberts Point the time that the conductor says his train
passed Gilmerton Y
A. The operator at Norfolk gets it from the register book
at Lamberts Point. He has a yard clerk or somebody there
to give this information to him.
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· Q. In other words, the method of operation is that the
conductor when he gets in at Lamberts Point writes it down;·
is that rightf
A. Yes, has a book there for that purpose.
Q. Then the agent at Lamberts Point transmits to you
whatf
A. lie transmits it to the operator at Norfolk and the
operator at Norfolk gives it to me.
Q. The result of that, Mr. Robertson, is that if the conductor should fail to tell the time in that book, you would
never get it f
page 2179 ~ A. The operator at Norfolk checks up on
that. We have. to have that report to make
this sheet complete.
Q. But that sheet when it is made complete is definite
proof, in your judgment, that the trains named thereon did
pass at the time stated Y
A. Yes, sir.
Q. But if a train had passed and had not been reported
it would not be on that sheet f
A. Well, there wasn't any pas~ed that are not on this
sheet.
Q. The only way you know-you were at Crewe, weren't
you?
A. Yes, sir.
Q. The only way you know is that you put on that sheet
every train that was reported f
A. Yes, and they report all the trains.
Q. They are supposed to report all the trains f
A. They do. We -check up on them to see that they do.
Q. Mr. Robertson, will you take your time, please, go as
slow as you want to, and tell us, begh~ning at 10 :00 A. M.
on Saturday, October 4th, 1930, the time. that every train left
·Norfolk or Portlock or Gilmerton or this end of the railroad
and went over the tracks of the Norfolk & Western Railroad to Suffolk, and in naming those trains, give the name
·of the train if it has a name and the number if it has no
name, the kind of train it is and the _kind of engine ~t has.
- ·
A. Westbound from ten o'clock until four?
page 2180 ~ Q. Ten A. M. to four P. M. f
A. First westbound, October 4, 1930, after
ten o'clock, Extra 1339. That is Class C-1 engine, had 125
cars, passed Portlock at 11 :15. That is Norfolk reporting
time, Suffolk at 12:02 P. M. The next was passenger train
No. 3, engine 501, Class E-3, had six cars, left Norfolk Pas..
senger Station a.t 12:15, arrived at ·suffolk at 12:45 P. M.
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Q. What is the name of that train?

A .. It is known as the Pocahontas. The next 'vestbound
train, Extra 203, time freight, 38 loads and 21 empties.
Q. You mean loaded cars and empty cars 1
A. Yes, sir, loaded cars and empty cars.
By Mr. Lawrence:
Q. What class engine on that!
A. Class K-3, Extra 203.
By Mr. S'avage :
Q. What is the number of the train 7
A. That is known as No. 99, time freight. It passed Portlock at 2:05 P. M., Suffolk at 2 :35 P. M.
Q. Do your records show when that train left Lamberts
Point?
A. Yes, sir, left there at 11:20 and he came up to Norfolk and got his train. He was made up in Norfolk Yard.
around Water Street or somewhere around
page 2181 } there.
By Mr·. Hughes:
Q. That was just the locomotive that left Lamberts Point¥
A. I don't know. He had his caboose. It doesn't show
here what he had at Lamberts Point. His consist was made
up from Norfolk. The next westbound train-was that ten
to four?
By Mr. Savage:
Q. Yes.
A. That was all the westbound trains on that date UfJ
until four o'clock..
IQ. Now, do exactly the same thing flor the eastbound
trains in between the same hours.
A. On the same day Y
Q. On the same day.
A. The same hours?
Q. From ten to four.
A. First eastbound was train No. 22, known as the Richmond and Norfolk Cannon Ball, Engine 604, Class J engine,
four cars. He left Suffolk at 11 :01 A. M. and arrived at
Norfolk Passenger Station at 11:33. Freight train 1377.
Class Z-1.
~
Q. 1377 is the engine number of that train?
A. Yes, 1377 is the engine number.
Q. Did the train itself have any number 1

,----
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A. No, sir. He had 89 loads of coal and he passed Suffolk at 12 :38 P. ~1:., Gilmerton at 1 :05 P. M.
page 2182 ~ That is all up to four o'clock on that day. I

beg your pardon.

Ahead of tha.t coal

t~ain

I ought to have had No. 6 in there that passed Suffolk at
4:00 o'clock. No. 6 passenger train, Engine 562, had three
cars. That is a Class E-2 engine, three cars, left Suffolk at
3:35 P. 1\L, arrived at Norfolk Passenger Station at 4:15
P.M.
. Q. Was that train you just mentioned running on time
that day or behind time~ Do your records show you Y
A. No, sir, it doesn't. show it but if my memory is right
he- was on time. I think he was due at Norfolk at 4:15 that
year.
· Q. Mr. Robertson, as I understand, when you last testified about these trains, by inadvertence you overlooked a
train and you had to be put back on the stand. Will you
look over your records carefully this time so as to be sure
you have got all the trains your records showY

Mr. Gravatt: Mr. Parrish was asking for a wider range
· of hours.
By Mr. Savage:
Q. What I am trying. to get yon to do is to be sure now
you have given all of these trains. Are you sure?
A. Yes, that is the reason I asked particularly if it was
four o'clock you had reference to, because I had the same
sheet.
Q. Then, as I understand you, your train sheet shows,
·
and I as~u:ine yon don't remember so you keep
page 2183 ~ it before you and let us check it, that there
were three eastbound trains leaving Suffolk between 10:00 A. M. and 4:00 P. M. on August 4, 1930f ·
A. Yes, sir.
Q. Is that right?
A. Yes, sir, that is right.
Q. Those three trains cosisted of two passenger trains
and one loaded freight train f
A. Yes, sir.
Q. As I understood yon to testify, there were also three
westbo__nnd trains leaving Norfolk going to Suffolk which
left Norfolk after 10:00 A. M. and prior to 4:00 -P. M. on
October 4, 1930?
·
· · A. Yes, sir, that is right ..
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Q. And those three trains were made up of the Pocahontas,
which· is a through fast passenger t_rain, isn't it f
A. Yes, sir, No. 3.
Q. And two freight trains?
A. Yes, sir.
·
Q. Extra freight and a time freight?
A. Yes, that is right.
Q. And the extra freight had 125 cars on it 7
A. That is right.
Q. Mr. Robertson, will you say what that record is you
have in your handY
page 2184} A. Train register, called Dispatcher's Record
of Movement of Trains.
Q. For what date?
A. Monday, October 6, 1930.
Q. Does that show the trains that operated between Norfolk and Suffolk on the Norfolk & Western Railroad on that
da.yt
A. Yes, sir.
.
. Q. What time did the Pocahontas leave Norfolk on October 6, 1930 f
A. No. 3, it 'Yas, Engine 502, Pocahontas, five cars, left
at 12:15 P. M., arrived at Suffolk at 12:45 P. M. That
was an E-3 engine.
I

Mr. Savage: We offer that sheet in evidence, if your
Honor please (marked Plaintiff's Exhibit No. 3).
Q. Is there any way you can tell from those train sheets
that you .have the time that the trains you have indicated
passed Yadkin Y
A. No, sir, we ha.ve no record of that.
Q. If anybody has a record of when they passed Yadkin,
he acquired it or obtained it from some other source than
your train sheet; is that right T
·
A. I should judge so. It is not on this train sheet.
Q. The only record you have is the leaving from Norfolk
or Suffolk, as the case may be, and the arrival
page 2185· ~ at the other alternate pointY
·
A. Yes.
Q. On October 4, 1930, did you have a train No. 70, local
freight, scheduled t
A. Yes, sir.
· Q. Which way was that train supposed to move-east
or westY

A. East.

!"356
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Q. When. was it scheduled to move from Suffolk f
A. I don't remember.· the scheduled time there, but it was
after four o'clock when it passed.
Q. It did not pass on time that day Y
A. No, sir.
Q. Could you say· whether the schedule was just a few
nninutes or several hoursf
A. I couldn.?t. say.
Q. Y~u don't know what the schedule was f
A. No, I don't recall the echedule.
:_,_CROSS EXAMINATION.
By Mr. Gravatt:
Q. Mr. Robertson, look at Extra 1339 westbound. About
as close as you can estimate it, what time would it have
passed mile-post 15? That train arrived at ·Suffolk at 12 :02T
A. I would judge that that train passed 15 mile-post at
11 :40 or 11 :42.
-· Q. No. 3 .westbound, Pocahontas, what is your best estimate as to the time it passed mile-post 151
page 2186 ~ · A. I would say that it ought to have passed
. the:ve at 12:35 or '36, or something in that neighborhood.
Q. ~r. Robertson, what is the mile-post for Suffolk?
A. 23.
Q. Then, of course, tha.t was eight miles further west
than mile-post 15? The station is not right at the milepost, is itf
.. A. I don't think it is. I am not sure about' that.
Q. Extra 1377 eastbound passed Suffolk at 12 :38, Gilmerton at 1:05 P. M. What is your best estimate as to its
passing time for mile-post 15?
:. -A. 12:50, I would say. It might have ~been 12:49.
Q. I will ask the s·a.me question as to 99, that westbound
freight which you testified about? What is your best estimate as to its passing time for mile-post 15?
: A. 2:26 or 2:27.
Q. Is there any question of doubt in your mind as to the
accuracy of the train sheets with reference· to the movement
of trains. which are recorded on itt
A. No, sir.
Q. Does the dispatcher, in the performance of his duty,
have to keep up with these trains and their whereabouts?
A. No, sir, the operator reports these trains out on the
line promptly.

N. &
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Q. Does the. dispatcher know ,·~.rhere they are?
A. That is the only way he can know where
they are is from the operator's report.
Q. Suppose yon have a train that is due at Suffolk a.t a
certain time and yon know that it has passed a point west
of Suffolk and is headed for Suffolk. If the report don't
come in to yon promptly, do you check up to find out what
becomes of the train?
·
A. ·Yes, we haye an idea ·about the time the train ought
to he there and if he doesil 't report it, ·we call on him for
it.
,Q. Is there no such thing a:s hating a loose train out on
the road without the dispatcher and :operators knowing about
it?
A. No, sir. I have been operating them for forty years
and I haven't heard of one out there yet.

page 2187

~

RE-DIRECT EXAMINATION.
B.y Mr. Savage:
.
Q. Mr. Robertson, the time that these trains passed 15
mile-post is simply your best guess 7
A. Yes, sir.
Q. Yon have no record on it?
A. No, sir, that is my idea as the train dispatcher, I don't
think I am off more than a minute.
Q. Your records wouldn't show whether a train was r:urining late or not, 'vould they?
page 2188 ~ A. We have a schedule. up there on the poa~d
that gives the schedule of all the trains and,
of course, we know when they are late by referring to the
schedule.
Q. But your record there doesn't show when a train passes
whether it was due the day before or day afterwards or run.
.
ning on time?
A. This shows the movement of th'e trains in twenty-four
hours. Every tw·enty-fonr hours we make one of these.
Q. If a train should leave. S'uffolk ancl not get to Norfolk
in two hours, a passenger train, would your records Ahow
whether it was in· between Norfolk and Suffolk?
A. If he is delayed ?S much as :five minutes, a passenger
train, he calls up and reports to the dispatcher the cause
of his trouble.
Q. W onld your records show where he has been in between
Suffolk and Norfolk?
· A. Yes, sir.

r------
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Q. The particular mile-post Y
A. Yes, sir, we have a place on this sheet, "remarks", it
is called, and we report the delays and all trouble trains
have. If a passenger train is five minutes late and a freight
train is delayed 15 or 20 minutes, they call up on the phone.
Q. Then you put on your record exactly what mile-post
they stopped at between Suffolk and Portsmouth f
A. No, sir.
.
page 2189 -~ Q. All your record would show is they hacl
engine trouble in between Suffolk and Norfolk,
9r whatever the trouble is Y
A. Whatever point it might be. It might be between Suffolk and Juniper or Juniper and Yadkin and in some cases
we put down the mile-post. I don't say that is done always.
By Mr. Gravatt:
Q. How far apart are those phone boxes between Suffolk
and Norfolk?
A. There is a phone box at Juniper. That is 17 milepost. Suffolk is 23 and there is another one at Yadkin, the
10 mile-post, another one at South Branch bridge, the 7
mile-post, and the Norfolk Terminal has phones all out
through Portlock.
Q. If a passenger train is delayed, how do they connect
up with youT
A. We have a telephone placed out there at each one of
those sidings that they can call the dispatcher up- but the
·
dispatcher can't call·them up.
Q. Do you know whether the trains are equipped with telephones so that when a train stops they go out and throw
the line over the wire and make connection Y
A. Passenger trains are equipped with telephones. They
can phone us from any point that they stop and have any
trouble.
page 2190

~

By Mr. Savage :
Q. Mr. Robertson, what time did No. 70 reach
Yadkin on October 4thY
A. I conldn 't tell you at Yadkin. October 4th, No. 70
passed S"uffolk at 4:10 P. M. and arrived at Gilmerton at

4:40.

.

.

Q. Ha:ve you anything on your records showing whetber
that train was late or not?
A. No, sir, he might have stopped five minutes at Yadkin
but the time in there shows he made pretty good time.
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By Mr. ·Gravatt:
Q. Are you testifying from your records now or the other
man's record after four Y
A. I am testifying after four o'clock.
Q. ·The other man did that and not you Y
A. No, sir, not me. I left the office at four and that is
the reason I asked the question about four o'clock a while.
ago when' he asked the question about the train 70. I could
tell him what the train sheet' 'shows.
By Mr. Savage:
..
.
Q. Yon say your sheet there for October 4th has nothing· ··
on it at all showing that No. 70 was late or why it was late Y
A. I !mow that it was late-by not being by Suffolk before
4:10~

Q. Do you know what time its schedule wast ·
A.· No, sir, I couldn't tell you what time the,_
schedule was.
Q. As a matter of fact, wasn't it due around about Yadkin at 1:15 P. M.Y
· .
A. It might be. I couldn't swear to it.
Q. But your record doesn't. show why it didn't get there
at that time or what was the matter with itt
A. No, sir, they couldn't possibly have been down there
at that time, for it was at Wakefield at 12 :45.
Q. That was when you were on duty?
A. That is when I was on duty he was up at Wakefield at
page 2191 }

12:45.

Q. Does your record show why it was at Wakefield at
12 :45Y

A. He was there doing the local work.
Q. It doesn't show why he was behind in his schedule 7
A. No, sir. A local train is hardly ever on schedule.
Q. Take train No. 99. You testified that was a westbound
train and left Norfolk at 2:05P.M. Do you know when that
train was scheduled to leave Norfolk?
A. It seems to me, as well as I can remember, it was
somewhere around 11 :00 o'clock. Am I right Y Maybe you
have the figures there.
Q. Have you got anything on your record to show why
it didn't leave on time that dayt
A. No, sir. We don't get anything from the terminals
about that delay in getting out of the terminals.
page 2192 } Q. Ha.ve. you got on that whole sheet for that
whole day any remark about a train being late Y

r--- ----
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A. Yes, sir, I thinir so~ We have got No. 21_ down here,
Suffolk,_ six ;minutes- loading mail.
Q. What time did that get the re-f
A. That was after -fo:ur .o'clock. 21 got to .Suffolk at 4:29
P. M. this sheet shows. 29 was at Petersburg,four minutes
with ·~xpress. ·No. 15 .was at Petersburg sixteen minutes
for a Coast" Line connection·f
- Q. You .have _got .an explanation of 1hat .train being six
minutes late on your scheduh~'l
A. Six minutes delay. He ntight have already been late
bui we get his delays.
Q. -~ut you have .no explanation of -99 being Iate .on the
4th?
. ~. N:9, sir. J ~on:~t kno.w about the delays of the trains
at the terminals. · .
·
.

J3y Mr.

Gravatt: Q. You were asked about train 10, local freight, something about · the schedule. Do local freights operate on a
:fixed schedule or do they serve the various stations as long
as it is necessary to work in the station and get the business?
A. They se;rye the stations as long as necessary to get the
busip.ess or to do the work, regardless of the schedule. They
. usually start out on time but go into the other
page 2193 ~ termipal late on account of doing a lot of work
along the road.
Q. So that the time of their arrival at destination is govern-eel by· the amount of business that they have to h~n<ne
each dayY
A. Yes, sir .

.rly Mr. S"avage:
· Q. Mr. Robertson, a freight train, just like a passenger
has to do its work but it has. a schedule on which it
ts supposed to run just ·like a passenger train, hasn't it?
. A. Yes, sir, but the passenger train is different. A passenger train does it work in three to five minutes. A local
train will go up to a place and he might be there thirty
:Q:tinutes, or h.e might be t,here an hour and a half.
Q. But the passenger llaS a. schedule. and it tries t_o run
up to it but if it can.'t it can't Y·
.A. Yes.
Q. 1\.nd t~e freight train likewise has a schedule and if
he. can't make it, he can't?
A. He can't do it.
tra~n,
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· Q. But it has a schedule¥
A. It has a schedule.
Mr. Gravatt: Do you gentlemen want Mr. Robertson any
more?
Mr. Savage: I don't think so. We reserve the right to
call him if we want him. We don't know that we will need
Mr. Robertson again. We, of course, reserve
page 2194 } the right to call him if we do.
The Court : You don't expect to use him any
more?
Mr. Savage: We don't expect to use hin1 any more.
1\tir. Gravatt: What will your Honor's ruling be with reference to those train sheets Y I suppose your Honor is familiar with the fact that railroads, under the orders of the Interstate Commerce Commission, and also under heavy penalty, are required to keep those train sheets at the given
points all the time and that was the reason, as I understand,
that the original train sheet was sent back to Crewe. vV e are
perfectly willing to fun1ish all the copies the gentlemen want
in any event and if it is not a complete copy they can make
a complete copy, but this man is charged with the personal
responsibility of safeguarding that paper and carrying it
back 'vith him. It is brought here under a subpoena duce.t;
tecum and we ask your Honor to permit Mr. Robertson· to
carry it back and furnish such copy as counsel on the other
side may require, with the privilege of comparing it and saying that it is correct.
~fr. Savage: We are perfectly willing to follow the usual
rule to withdraw the original upon substituting a copy. I
was surprised that Mr. Robertson didn't bring a copy because
he had the same experience last time. I asked him if he
brought a copy and he said he hadn't. We will
page 2195 } need those records in the course of the trial.
We are perfectly willing to let- the original leave
if, as and when a copy is furnished.
Mr. Gravatt: I suggest that the court put upon 1_\,fr. Robertson the responsibility of sending back an accurate, com~
plete copy of both of those sheets.
By Mr. Savage:
Q. How long will it take to do it?
A. Do I have to check it?
By Mr. Gravatt:
Q. You are bound to compare it?
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A. I can do that all right.
By Mr. Savage:
Q. How long will it take you Y
A. I don't know hardly how long it would take. It wouldn't
take any long while. When do you want it back? .
Q. Immediately or as soon thereafter as possible.
By Mr. Hughes:
Q. Could you send it down tomorrow Y
A. We might get it down on No.4. That wouldn't do yon
any good for tomorrow. That gets in here at six o'clock.
By Mr. Savage:
Q. Did you make a eopy of that train sheet or a partial
copy of it in the Richmond Cedar Works caseY Did you
make it or compare it Y
A. No, sir, I didn't make that.
Q. You don't know whether that is a copy
page 2196 ~ or not?
A. The lawyer that made that made a lot better copy than I could make and I am pretty sure that he
checked it when he put it down.
Mr. Savage: In order to facilitate counsel's client, as well
as counsel, we are willing for Mr. Robertson to take the original back with him, provided he will have made and checked
and sent us a copy as soon as possible. Try to have it here
by day after tomorrow, and with the further proviso that
we can stipulate that pending the arrival of that exact copy,
we may refer in tb.is case to copy filed in the Richmond Cedar
Works case.
Mr. Gravatt: Certainly.
Mr. Hughes: You want both sheets, both dates'f
Mr. Savage: Yes, both of them.
A. Do you want everything that is on these sheets on the
copies or just from Suffolk Y

By Mr. Savage:
Q. We want everything that is on there.
p~ge 2197 ~

N. T. PARCH,
having been duly sworn, testified on behalf of
the plaintiffs as follows ~
· ·
_
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Examined by Mr. Savage:
Q. Mr. Poarch, will yo uplease state your nanie:^
A. N, T. Poarch.

Q. Where do you live and your occupation?
A. I live in Nansemond County and I am with the Camp
Manufacturing Company.
Q. State your age?
A. Thirty-three.
Q. Where were you working in the fall of 1930, last fallT
A. Fighting fire in the Dismal Swamp.
Q. About what time last fall did you start fighting fire?
A. We commenol&d around the first of August.

Q. And how lon§ did you continue?

A. Until the 7th of November when we came out—^the first

of November at least, any how.
Q. While you were in there fighting fire, under whom were
you working?
A. Well, at first, I went down there -with the company and
after we thought we got the fire under control between the
Norfolk and Western and Seaboard, then they sent me down
to help ^r. Atkinson out.

Q. jkr. Atkinson was the fire warden for the county, was
he?

page 2198 }

A. Yes, sir.
Q. And you were working under him as fire

warden?

A. Yes, sir.
Q. Do you remember when the fire started on the north

side of the Norfolk & Western Railroad, between there and
the Seaboard Railroad?
A. The first fire?

Q. Yes.
A. Around the first of August some time. I don't remem
ber the dates.

Q. What happened to that fire?

A. We took a bunch of men down there that morning after
we got word that the fire was out and went around and cut

all around it, raked around it and got it in pretty godd shape
and Mr. Atkinson said he thought probably he could handle
it. We went back that night and I thinlc probably the next
day or the day after that he phoned in to us that the fire had
gotten away from him, so we went back down there aigain.
Q. Where was that fire burning, Mr. Poarch?
A. That fire was burning right back of Magnolia Spring
Farm, down about the 19 mile-post.
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Q. North of the Norfolk & Western Y
A. North of the Norfolk & Western¥
Q. And when was that fire gotten under control Y
A. Well, we never did get that fire practically
page 2199 ~ under control until it was back-fired. We tried
to cut it off a good many times, but we never
did succeed in cutting it off. We tried to cut it off from the
Norfolk & Western across to the Seaboard but never could
do it. We would get it almost under control and it would
blow over.
Q. Subsequent to ·that fire and while it was burning did
you do any back-firing along the Norfolk & Western Railroad?
A. We did. I think it was. around the 7th. It was on Sunday. I think it was about the 7th. I wouldn't state positively.
Q. What back-firing did you do?
A. We back-fired from just a little west of Juniper, at
least where the section master keeps his car, Juniper car
house.
Q. About what .mile-post is that, so the jury will understandY
A. Around 16, I think, if I am not mistaken. It has been
so long no.w t can't keep everything real fresh in my memory.
Any how, w~·back-fired from Juniper down to the 13 milepost. That was at the Polock Canal, we call it, and then we
back-fired up the canal until we came to another canal and
that emptied into that and we went up there probably about
fifty yards.
Q. You say "We back-fired", 1\{r. Poarch. Who was it
that did the back-firing?
page 2200 ~ _ .A. Well, that bunc~ of Camp Manufacturing
Company's men down there with us and Mr.
Widmer, his son, Mr. SmithQ. Who is Mr. Smith?
A. Mr. B. C. S'mith, the foreman on the Juniper Section
for the Norfolk & Western Railroad, and probably one or
two of his men were along to help handle the car. He was
taking us backwards and forwards.
Q. It was a co-operative move on the part of. the railroad?
Mr. Gravatt_: We object to that question.
The Court: Objection sustained.
Mr. Savage: I withdraw the question.
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By Mr. Savage:
·
Q. State whether or not the Norfolk & 'V estern was cooperating with you in back-firing1
Mr. Gravatt: 'Ve object.
The Court: I think he can tell yon what the facts are. I
don't think ''whether or not" keeps the question from being
leading. I think he has alrea4y answered it.
1fr. Savage: I will withdraw the last question.
Bv Mr. Savage:
~Q. l\fr. Poarch, you say 1\!Ir. B. C. Smith was helping you
back-fire?
~Ir. Gravatt: We objeet to that. There is no occasion fol'
repeating that in any way.

By l\fr. Savage:
Q. Who did you say l\fr. B. C. Smith worked for?
A. Norfolk & Western section foreman.
Q. 'Vhat part did he take in the back-firing~
page 220i ~
A. He just helped me string the fire along.
Q. He helped you string the fire along?
A. Yes, the back-fire along the railroad.
Q. Will you state to the jury-possibly they may not understand this general situation-just what you mean by backfiring? vVhat did you actually do?
A. Well, the fire 'vas burning, I w·ould say, from tho Seaboard toward the Norfolk & Western. 'Ve tried several
times to cut it off rigl1t across fron1 the Norfolk & '~restern
to the Seaboard and we couldn't do it, so that Sunday eYening probably around-might have been twelve or one o 'elock
-when we got there we decided there wasn't any use to fry
it no more, might as well string fire right alone,- down the
Norfolk & Western right-of-,vay, right on down to the ]3
mile-post so no fire could get across-so we would be snfe
on it, so no fire couldn't g·et across ou the souf.h side. That
was our object, because all the timber had been ent on the
north side and there wasn't anything there to anwunt to anything. The con1pany l1ad already cut all tlw timber that was
large enough.
· Q. The Seaboard Railroad is approximately how far uurth
of the Norfolk & Western along there?
A. I think they are ahout a n1ile distant.
Q: When you strung this fire "Tas it nn the
page 2202 ~ north or south side of the Norfolk & 'Ye:-;tcrn
that you strung it?

r---- ---
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A.
Q.
A.
Q.

On the ·north side.
What did the fire that you set out dol
That burned· back until it met the oltl fi1·c.
Burned back which \\;.ay?
A. Toward the Seaboard.
Q. That is north f
·A. North.
Q. How far back did that fire go?
A. It burned back until it met all the fire that was coming
through all of those lights there.
Q. And that, you say, was in the early part of September,
1930?

A. Yes, on Sunday. If I don't make no mistake, I
wouldn't confine myself but I think it was about the 7th. I
don't know for sure. Our pay-roll will tell us exactly the
date.
Q. What was the situation 'vith reference to that fire along
where you had back-fired in the first part of October. 1930?
A. Everything was burned except some smoldering logs
and stumps in the ground.
Q. Had it all been burned over?
A. Yes, .just smoldering smokes there, old logs and stumps
there that smoldered and smoked for a long time.
Q. Was there any flame back over there at all between
the Norfolk & "\Vestern and the Seaboard?
page 2203 } A. All I noticed \vas over there in the swamp.
Q. How far was that from the railroad crossingf
A. I expect that was something like half the distance.
· Q. That would be about ho'v much in milesY
A. About a quarter of a mile or half mile or something
·like that.
Q. And behveen that and the railroad had been burned
over from your back-firing, as I understand it Y
A. Yes, sir, everything that would burn, yes, sir.
Q. Do you remember the day that when sometimes has been
referred to as the Richmond Cedar Works or Big Entry
:fire started?
A. Yes, sir, October 4th.
.
Q. Where were you on that day, ~fr. Poarch f
· A. That morning I same from home to the camp and
went to N ansemond and came back from Nansemond.
Q. Let me interrupt you. The jury may not be as fami. liar with it as you are. Tell them where Nansemond is Y
A. N ansemond is four miles east of Suffolk.
Q. And it is north of the Seaboard Railroad, isn't itt

N. & W. Ry. Co. v. Richmond Cedar Works.

1367

A. Yes, sir. I came back to Jericho water tank and caught
the 9:00 o'clock patrol.
Q. T~e J~richo water tank is on what railroad?
A. The ·Norfolk & Western Railroad.
Q. At ab.out what mile-post T
page 2204 } A. 20 or 21.
Q. Up reasonably close to Suffolk.
A. Yes, sir.
Q. Then you say you caught what T
A. The nine o'clock patrol, right around nine. It may have
been a little after or a little before.
Q. Tell the jury what the patrol is t I don't know what
they know about itT We assume they don't know anything.
·
Tell them about it Y
A. During the dry season the Norfolk & Western had a
motor car with a couple of men usually to handle it with
two water tanks, two of those State forester tanks that hold
about five gallons of water apiece, and some water buckets,
and they followed the trains so if any fire was set out they
would see it and put it out.
.
Q. Did you get on the Norfolk & Western patrol Y
A. Yes.
Q. Which way did you go'
.
page 2205 } .A. I went to Y adkin-not exactly to Y adkin
but between 11 and 12 mile-post.
Q. About what time did you leave the water tank Y
A. Nine o'clock patrol. It might have been a few ininutes
after nine or a few minutes to nine. .I couldn't say.
Q. And you went down east on the Norfolk & Western
R-ailroad track Y
A. Yes, sir.
Q. To about Yadkin'
A. Near Yadkin, yes, sir.
Q. Did you observe the conditions as you passed along from
the water tank down to the 12 mile-post that morning?
A. Yes, sir, I always noticed them going backward and forward. That was my business.
Q. What was the condition on the north side of the Norfolk & Western Railroad 1
A. Just as it had been for the past f-ew weeks, just smouldering smokes here and yonder.
Q. Did you see any blaze 1
A. Oh, yes, sir.
Q. What was the condition on the south side of the Norfolk & Western Railroad Y
A. Tha.t ha.s never been fired. That was foul.
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Q. Was there any :fixe a.t all on the south side f
A. No, sir.
page 2206 ~ Q. Tell the jury what you did when you got
down to about Yadkinf
A. I got off the motor car where we raked a line-not had
raked a line but had cut down reeds and bushes so we could
go into that Moore fire.
Q. Mr. Poarch, what was your reason for going down theref
A. Well, I went down that morn·ing to look after that fire
to see how they were getting along with it.
Qi. That is the Moore fire¥
A .. Yes, sir.
. Q. Tell the jury where the :Nioore fire "ras, if you will f
A. That was right between 11 a.nd 12 mile-post over on the
power line. The power line is about a thousand feet from
the Norfolk & vV estern Railroad.
Q. And a thousand feet which way from the Norfolk &
Western!
A. South.
Q. In other words, this fire was between the 11 and 12 mileposts, south of theA. Norfolk & Western.
Q.. And in between that and the power line which is about
a· thousand feet south of the Norfolk & Western~
A. Yes, sir.
Q. When was that fire set out, do you remember1
A. I think that was on the first or the second. I think it
was on Wednesday. I think we went to it on Wednesday
;evening, Wednesday evening, I think.
Q. vVhat had been done about that fire?
page 2207 ~ A. We had gotten around that fire. We had
raked around that fire and got that one under
control and I taken my men away from there Friday night
·and left it in charge of the Richmond Cedar Works men, so I
just went down that morning to see ho'v they were getting
along with it and see if it was safe.
Q. Tell the jury what you found f Did you walk a.r-ound
that fire~
A. I walked around it twice that morning and I thoug-ht
it would be in good condition. Of course, it wasn't so you
could leave it but it was in good condition. There wasn't
anything but just smouldering smokes. It had burned up to
all of our lines and we had ditched a. lot of it. A lot of it
was ditched knee deep, two or three feet deep.
Q. Let me interrupt you a minute. This sounds like it is
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-right simple to you, but I am trying to think I don't know
anything about it and the jury may not know anything a.bout
it. When you go into stop· a fire in the Dismal Swamp generally, do you find it necessary to cut a ditch when you try
to establish a. line~
A. Not at first. At first we rake back a line, a streak,
rake everything clear, and then after the fire has burned up
to the line in the Dismal Swamp, the fire will continue to burn
in the ground and the only· way we have ever succeeded was
getting right down and cutting it out and ditching it.
Q. Does you ditch go down through the top
· ·
page 2208 ~ peaty soil?
A. Yes.
Q. And that is the reason for the ditch, to cut that soil
in two!
A. Yes.
Q. Was the ~Ioore fire ditched around when you were there?
·A. Not all the way around, but it was on the west end.
Q:. On the west side~
A. Yes, sir. ·
Q. Do you know the Ackerly line ou the east?
A. I saw it once or twice when I was going in the sw·amp,
but 1 oouldn 't say exactly how far it was.
Q. There is a. plat that has been introduced here, Mr.
Poarch, that shows that the Ackerly line is almost exactly coincident with the 12 mile-post 1
A. Yes, sir.
Q. You know where the 12 mile-post is?
A. Yes, sir.
Q. Ifow far was the 1\1:oore fire east of the Ackerly line
about?
A. The l\foore fire never burned over but just a small place.
vVe stopped it before it burned over very much ground.
Q. Did the Moore fire whn you left there show any indication of crossing to the west?
A. No, sir.
Q. Was there any further danger from the l\loore fire l
~Ir. Gravatt: \Ve object to that question. The
question before that. was going a long 'vays, if
it showed any indication of going to the west. This man
can't say whether there was danger from any fire in the Dis.mal Swamp in 1930. No witness can say there wasn't danger
from a ·fire. -~Ir. Savag·e: I will withdraw the question.

page 2209

~
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· The Court: You have a perfect right to show what the
facts are.

By Mr. Savage:
,
Q. Did you see anything to indicate that that Moore fire
would extend itself towards the west over the line that you
cutY
Arir. Savage: We object. That calls for his opinion. The
witness can describe conditions.
·
. The Court: He can show what the condition there was but
avoid the conclusion.
.By. Mr. Savage:
Q. Mr. Poarch, will you describe again ·what the conditions
were with reference to this Moore fire and its western line
.that you cut and the land which adjoined that .line to the
west!
A. I considered the conditions were good because we took
our men off. After we ditched around and ditched up to the
line and dug a lot of wells and put a lot of water on it there
was nothing burning· there but smouldering smoke. Everything had burned up to our line .
.page 2210
Q. Was there any flame on the Moore fire'
A. No, sir, everything had burned up, just
smouldering smokes.
Q. You stayed up around the ~Ioore fire a little while and
then what did you do?
A. I came back out to the Norfolk & Western with tb:. intention of catching the 11 o'clock patrol, but I went out and
didn't see anything or hear anything of it so I walked on
towards 13 mile-post west.
Q. Do you know about what time that was Y
A. No, sir, I don't know booause I didn't pay any attention
to my watch during the day. I walked on up the track to the
1.3 mile-post where I had two men up there and just about the
time I walked up Mr. S'mith, the section foreman, was putting
his men back to work and I supposed it to be around 12 :30.
That is about the time they always went to work. They took
thirty minutes for dinner.
Q. And he was just putting them back to work f
A. Yes, sir.
Q. Go ahead and tell what further you did? You stopped
there and talked to Mr. Smith?
A. Yes, sir, Mr. Smith and I talked there a while.

t
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Q. What happened, if anything, while you were talking7
A. While we were talking a passenger train passed gping

west.

Q. Do you kno'v what train that was 1
A. They call it the Pocahontas. .
Q. Lt was a passenger train Y
A. Yes. Some of them call it the Pocahontas but I don't
know, and pretty soon a coal train passed.
Q. Whi-ch way was that going?
A. That was going east. That was a· loaded train going
east, and as soon as that passed 1\Ir. 8mith turned off and
went with his men and I walked off the railroad, down the
embankment down there where I had the men cutting out some
fire with shovels and had one man cutting out fire and one
man with his tank on his back, putting a little water on smouldering smoke around there and while I was down there talking· to this man, showing him how to shovel and how to cut it
up, the man a little higher on the hill from me called my attention to the smoke on the south side.
. Q. Which direetion from where you were?
A. West, and I started towards the track and before I could
get to the track the extra going west passed and I waited until
after that passed and I cross-ed over.
Q. Tha.t extra going west, what kind of a train was itfreight train?
A. Yes, freig·ht train or empty coal cars or something of the
kind and I crossed over to the south side and went up the
signal post so I could get a better view and· tell where the
fire was and I could alr~ady see a tremendous smoke, and I
wanted to be sure where it was and when I went
page 2212 } up the tower I could see it was on the· south side.
Q. On the south side of the Norfolk & Westpage 2211 }

~rnf

A. Yes, sir.
Q. About how far from where you wereY
A. ~bout a mile and a quarter or a mile and a half.
Q. And where were you 7
A. 13.
Q.. ·All right, then what did you do?
A. Pretty soon, right behind the extra came the patrol ca:r.
Mr. Smith's men were down the track about three or four
hundred yards. It stopped there and picked them up and
when they got up to 13 mile-post they stopped there and
picked up myself and Hack Wesson and Robert White, the
two men I had there at work.

'

-

---
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Q. They were negro men?
A. Yes, and we went up to the fire.
Q. You were very ~lose behind the extra freight going west!
A. Yes. The patrol car 'vas following rig·ht behind it.
Q. Then what was the situation when you got to the fire f
A. When I got there it was burning very rapidly.
Q. Where was it Y
A. On the south side.
Q. About how far from the 1.5 mile-post, in which direction!
A. Well, I don'~ know. It 'vas betwe~n 14 and 15.
Q. Where was it burning, :Mr. Poareh f
A. On the south side.
page 2213 ~ Q. Was it burning on the right-of-way of the
Norfolk & \Vestern Y
Mr. Gravatt: That is leading.

By Mr. Savage:
Q. Was it burning off the right-of-way of the Norfolk &
Western?
·
A. Burning· almost a couple of steps from the end of the
ties around like any fire would catch, you know, when spreading out just slowly.
·
Q. And how far was itA. When we got there it was just about half the distance
between Norfolk & Western and the power line.
Q. That is about how many feet approximately?
A. A thousand feet, supposed to be.
Q. You mean the power line is a. thousand feet Y
A. Yes, sir.
Q. And it was about half way back?
A. About half the distance, I suppose.
Q. Tell the jury how tha.t fire was burning? Was it a big
:fire Y
A. The wind was in the north, right through a lig·ht there,
and it was burning very rapidly, a big fire.
Q. Do you know whose land that fire was on when you got
there?
A. On Camp ~Ianufacturing Company, right there around
the line anyhow.
pag-e 2214 ~ Q. When you got tq tha.t fire did you find anybody there?
A·. Ben Tann and Lester 1\IcCall were coming up with their
tanks of water.
(~. Who are Ben Tann and Lester 1\IcCall ¥

------

\I

:o

--------

I

'·
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A. Th~y are -tlJ.e two ·me~ I had pati·~lling -along the Nor:-folk-& Western.- . . ,
.
.
.
Q. Had you put them out that morning?
' A. They had been put out by .:Mr. Smith. They went down
on -the seven o'clock motor car when 1\fr. Smith took his men
put to ~ork. .
.
·.
..
.
· Q. What we_re they put. put there to do, 1\fr. Poar<(h 7
A. T·o put out any fires that might catch up from those old
Rtumps or logs smouldering or .anything-watch .for _fire. .
" Q. W~bere.wer~ .they supposed to go 1 What was their beat Y

~fr. Grav~tt: We object unless this witness was there when
they were __put out. . .
.
.
.
. The Court: -He can only say ·he knows ·himself.

. A. When I passed there that morning they were patrolling
from J Uiliper down .to 14.
By Mr. Savage.:
Q. From Juniper?
A. That is-where I told them to go and they were working
between the1·e that ~orning.
. Q. When you g·ot to the fire you found there Ben Tann and
Lester McCall?.
·
A. ):es,- sir.
.
.
page 22l5 } Q. Tell the. jury :what they we·re "doing f ·
A. They were both ·wrh'lging wet with perspiration aud :were coming.fro~ the-water hole with wa.ter and
said they 'vere trying· to put the fire ·out.
' 1vfr. Gravatt: Tell what they_ said.

By Mr .. _Savage:

.
. Q. vVh.er~ was the '~ater hole, ~Ir. Poarch f
· A. That was on the north side of the Norfolk & \Vest ern.
Q~ Right directly a~ross the railroad track from the fire
or -one way. or the other¥
A. No~ sir, it is up we~t a. little bit from the fire.
Q. \Vest from the fire? ·
A. Yes, sir.
,
. ,
Q. On the othet :s~d.e of thf) ,r<lilroad ~ .. A.~. Yes, on the north side of the railroad.
· Q.' Do you remember exactly where they were, whether they
were on the north or south side of the railroad when you got
there?
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A. I know Ben Tann was on the north coming from the
water hole, but it has be.en so long I can't really recall exactly
where Lester was, what spot he was anyhow.
Bv a Juror:
"Q. How far was this new fire that broke out from the old
fire that was supposed to he under control, the one back of
Magnolia?
·
A. This was between 14 and 15. Which fire
page 2216 ~ are you speaking of?
Q. The Moore fire 7
A. Down at YadkinT
Q. Yes, the nearest fire that you were supposed to have
under control Y Where did it break out and how far was it Y
A. This fh·e I am speaking of now was between 14 and 15
·and the fire down there was between 11 and 12.
Q. The fire you are speaking of, but was there any other
fire nearer than that Y
A. No, sir.
Q. Two miles f
A. Only what fire there was .in the Gnm Swamp, across
there in the Gum S.wamp, probably about a quarter of a mile
or more, between the Norfolk & Western and the S'eaboard.
Q. That would be north of the Norfolk & Western then 1
A. Yes, sir.
By Mr. Savage:
Q. When you got there what was the situation on the north
side of the Norfolk & Western with reference to fireY
A. Saw a smouldering smoke.
· Q. Did yon see any active :fire over there Y
A; No, sir.
Q. Did you see anything over there that this fire that was
burning on the railroad and south of it could have .caught
fromf
~fr. Gra:vatt: We object to that. That isn't
page 2217 ~ a proper question.
The Corrrt: You ean tell 'vbat the conditions
were but you have to avoid conclusions.

. By ~fr. Savage: Q. Mr. Poa.reh, tell the jury just what there was in the way
o-f fire on the north side of the Norfolk & "'\Vestern Railroad
when you r;ot up there!
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A. Not anything but a smouldering log about half way in
the ground, an old log· that was there years ago.
By a Juror:
Q. How far was that from the railroad track?
.A• .About eighty feet, I think. I don't really remember.
Q. You said the wind was blowing strong from the north
too, didn't you Y
A. Yes, ~ir.

By Mr. Savage:
Q. Mr. Poarch, what did. you do after you got to the fire t
A. We stood around there and looked a few minutes and
Mr. Smith walked over to this smouldering log.
Q·. The one the jury has been talking about f
A. Yes, sir.
Q. You and lir. Smith walked over there togethert
A. No, Mr. Smith walked over there and he told me and
Mr. Oliver, and we walked over there and he said to me "This
is where this fire got out from. What do yon think about it?"
I said "I don't know. I wasn't here. There wasn't no blaze
here. I don't see how any blaze could have got
page 2218} from here, but I wasn't here and didn't see it".
Q. When yon walked over with Mr . .Smith, tell
the jury just the situation with reference to· that log?
A. I didn't see anything but just an old smouldering log,
smouldering and smoke that had been there since we backfired.
Q. Did you examine the situation around there?
A. Yes, we looked all around.
·
Q. Were there any sparks coming from that old log 7
A. No, sir.
Q. Any flame!
.A. No, sir.
Q. Was it under the ground Y
.A. The log was partly under the ground just like they ·are
in the swamp, you know.
Q. What else happened after you had this -conversation
'vith Mr. Smith t
A. We picked up all the men and went up to Camp's oorner
and I put off my four men there at ·Camp's corner and went
with Mr.. smith on to Suffolk. He went to report the fire to
the Norfolk & Western people and I went to report to Ca~p
J.\.Ianufacturing Company so we could get some help down
there and try to get around it.
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Q. When· did you CQme b~ck dp~ there f
.
. . ~.. Mr. Oliver got ~P .a ~unch of me.n and ~£r. Smith brought
his men back down to Catnp's corner. I didn't come back. ~
. . -\vaited for an ho1;1r. or hvo and we waited up
page 2219· ~ .there, I rec}!on, until aroupd.5 :.3.0 and they didn't
. · ' ..' show up and Mr. S'mith took us on down there
and he c·ame back after· our crew.
..
.
. Q.~ So Jha t you got back ,there at the scene of the fire about
what time that afternoon'
~·
.
.
A. I didn't go back ~to the scene of the fire. ally mor~. W~
starte.d ..cutting our line rig·nt·at Camp's corner. ·
·
· 'Q. 'When you say you didn't go back to the scene of the
fire, you mean you did,n 't. go past the 15 mile-post where the
fire wasY··
·
A. No, sir.
.
· .. ·
Q. Where did you stop 1
.
.A. We stopped at Camp's cor:per.
Q. How far was Camp's ~.orner from :where th_e. fire started;
·apptoximatelyf
·
· · A: A· quarter .:ata mile or more.
.
.
.
Q: You stopped~ then about ·a quartet· of ·a 'inile· away and
what did you· do·Y . . .
A. We commenced putting in a line there, cutting a rightof..:way and. raking.· .,
.
Q. You .st~:rted at Camp's corner?
:A,. Rig-ht. at Camp's corner.
Q. How.,did the)ine you, ra;n.runf
A. We put a straight line.
Q.. I mean with reference to Camp's Ii11-e, how did it run Y
A. It was&. straight line down to the swamp.
.
:.
; Q. Which direction?
·
page 2220 ~- A: South to th.e edge_ of th.~ swamp~ a straight
.
line from the Norfolk & vV estern to the first stone
in · th~ Gum Swamp.
.
·
.
·Q. Di<l you~cut this .line right ~long do-wn Camp's .line'
·-.A. We did that ·night. We cut it to the edge of the s'\vam.p;
to the Gum . Swamp that nig·ht and_ th~n we bacl~-n.red.
· Q. \Vhat·.was··the:.fire·doing ·when you got back 'down there
in the w~y of burning¥
A. It' \vas burning. right on, burning- right on..
Q. Had it spread 1 . . .
·
~· ··
A. Yes, sir.
..
.
..
Q. How far was .it from the ra.ilroad when you got back
down there approximately¥
A. How far was it from where f

-~~-------------------
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Q. From the Norfolk & Western, how deep into the swamp
l1ad it gone 7
A. It had crossed over the power line up about sixty yards
from .our line we put in. Vve walked up the line to see. I
don't know how far it had gone where the main fire was
driving. This was just spreading fire. I don't know how far
it had gone down there.
Q. Tell the jury as the :fire burned how did it burn? Did ,
it burn just straight, back some or did it spread out?
A. Well, I couldn't exactly tell that, ~fr. Savage, because
I didn't pay much more attention to the fire after we got
in there and got cutting rig·ht of way and back-firing. I had
about thirty men and I had to watch those and I
page 2221 ~ didn't have time to watch the fire. They were. ·
scared to death, running out and afraid they
were going to be burned up all night, and I didn't have time
·
to watch the :fire.
Q. Tell the jury what was the condition of that ·swamp in
there? You say the men were scared? Why were they scared?
A. The men I had there had never been in Dismal Swamp
before at night and they were afraid of fire and also afraid
of the bears, I expect.
Q. What was the condition of the undergrowth and the
trees in there?
.
A .. In October, you know, and everything had dried up and
had been dry all summer and everything was foul and ready
for fire.
Q. How long did you stay in there fighting that fire, Mr.
Poarch?
·
A. Until the first week in November.
Q. Where did it finally burn to 7
A. It burned practically down the Camp's line to the Five
:Mile Ditch, and didn't quite get to the Five Mile Ditch. We
hack-fired the Five ~file Ditch do"\\rn to the Portsmouth Canal and I don't know how mueh damage it did across the canal.
I never crossed there but once. I didn't stay but a verv few
minutes then.
..
Q. How far did it burn east on the Norfolk & Western?
A. It burned right on down until it met the old l\foore fire,
I suppose.
page 222·2 ~ Q. ·clean down to the Moore fire?
A. Yes, sir.
q. Going back one minute, ~Ir. Poarch, when one of your
men said there was smoke on the south side of the railroad
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when you were down near Yadkin, was that the first time you
had seen that smoke?
A. I had been standing there on the railroad track, looking
first up and then down until, as I just said a while ago, that
coal train passed a.nd I turned rig-ht off with Mr. Smith, or
·at least he turned off and went down to his men and I turned
off and came down the embankment where I had the man
using the shovel and I didn't see any smoke, no more than
usual, just a few smokes through the swamp on towards Gum
Swamp and what was already on the north side.
Q. So the first time you saw any smoke on the south side
of the railroadA. Any .noticeable smoke, black smoke.
Q. Was· that when your men called your attention to it Y
A. Yes, sir.
Q. You hadn't seen it before?
A. No, sir.
· · Q. As you went down there from the Jericho water tank in
Ya.dkin that morning, as you passed· along there around between nine and ten o'clock sometime, tell the jury what the
situation was along the railroad with reference to fire and
smoke?
A. Well, there was a lot of old smouldering
page 2223 ~ smokes of logs and stumps, you might say, all
the way from where our fire fi·rst commenced,
right np there back of Magnolia Spring Fa.rm, about 19 milepost, down to Polock at the 13 mile-post, smouldering smokes
and ·old stumps and logs. I didn't see any blaze.
Q. Did you see anything that looked like a fire burning in
there north of the Norfolk & Western Railroad 1
A. Right good fire burning· over in the Gum Swamp that I
spoke of a while ago.
Q. Along within three or four hundred yards or more of
the raiiroad, did you see any fire burning?
A. No, sir.
Q. 1\fr. Poarch, when you came from down about Yadkin on
the patrol car, as far as you can remember, tell the jury who
waR on that patrol car with you when you came up to the fire f
A. Two colored men that were already on the patrol car.
Q. Who were they working forf
A. Norfolk & Western, under Mr. Smith, under the two
Smiths. I don't know which men.
Q. Who else was on there f
A. The patrol stopped down there and picked up Mr. S'mith
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a.nd he had three or four men. I don't know whether there
'vere three or four, and Mr. Oliver was on the car~
Q.. What Oliver was thatf
A. Floyd Oliver. He was a fire ward~n.
Q. And wl1o else?
page 2224 } A. That is ·an of my knowing.
Q. How about your two men 7
A. Stopped there and picked myself and my two men up
and we went up to the fire.
Q. When yon rea-ched the fire yon had on there the two men
that operated the patrolf
A. Yes, sir..
Q. Mr. Smith and his erewf
A. B. C. Smith and his crew.
Q. Mr. Floyd Oliver!
A. Yes, sir. .
Q. And yourself f
:
A. Ha~k Wesson and Robert Whlte.
Q. When you reached the fire up about the 15 mile-post, tell
the jury whether or not it was out of control Y
A. Yes, sir.
.Q.. Was there any chance of stopping that fire when yon
got there?
• .
A. Couldn't do a thing in the world with it, no, sir.
Q. What was the condition of the right-of-way of the Norfolk & Western Railroad Company along where the tire
started, ·if you noticed it Y
A. It was foul. It hadn't been burned over.
Q. Tell the jury what you mean by it being foul? Was
there any grass on itY
A. Old dead grass and all the vegetation there
page 2225 } that had grown up along beside the track, in the
ditches along the right-of-way and in the swamp
together, just like anything would be during the fall of the
year in an awful dry summer.
Q. W a sit dry and inflammable Y
'
A. There wasn't any wa.ter until you dug a hole eight or
ten feet. It was the only way we could get any water..
Q.. Was tl1is grass and vegetation dry enough to catch if
you would drop a spark in it ·y
A. Yes, sir. I don 1t know tha.t it would -catch at night
but in the heat part of the day.
Q. Do you remember whether there were any weeds on the
right-of-way that had been cut?
'
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~[r. Gravatt: We are objecting to leading questions very
much. The last half dozen have tbeen leading.
The 'Court: I suppose, strictly speaking, you should .ask
him what was on there.
Mr. Savage: I will withdraw the question.
':l_1he Court: I have found it very difficult to get lawyers in
any case not to ask leading questions ..

By !Jir. Savage:
·Q. Mr. Poarch, did you have an occasion to notice along
about the time that this fire started that you have been discussing any sparks or live coals emitted or thrown by the engine or train of the Norfolk & ·western along there?
.A. I did about two- weeks. after the fire, on a Saturday when
I was going home, the first time I had been home
page 2226 ~ since the day before the big fire. W-e were some.
where around 17 or 18 mile-post-I don't recollect, but anyhow there wdB a fire· right off on the right-of-way
on the south side and I called to Tony, hadn't he better stop
and put some water ·On it, and he said "Yes, I just stopped
and put some on when I was coming down after you and I
will take you up to Jericho a.nd I will come back and put some
water on it."
Q. Who was Tonyf
A. He was the boy handling the p-atrol car.
Q.- Were you with Mr. Widmer on Saturday night 'vhen the.
fire started on the railroad there at the Camp corner?
.A. Yes, sir.
Q. Tell what, if anything, you observed at that time?
A. Some coal trains passed going east and we were standing there and pretty close to the· track and hot cinders were
so bad we ste-pped off a little bit a.nd Widmer made a remark
to me that the Norfolk & Western ·ought to seeMr. Gravatt: I object to that.
The Court: You can't tell what he said. You can tell what
you saw.

By Mr. Savage:
Q. What did you observe, Mr. Poarch, yourself?
A. Saw live cinders coming out of the stock, if you want to
know what I saw.
Q. Was that at night or day time1
A. Yes, sir, about eleven o'clock at night.
page 2227 ~ Q. And that was the same night that the fire
started~
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A. The fire was still burning.
Q. And it was within about how far up the placeT
A. Right there close to Camp's corner.
Q. This Camp corner to which you refer, is that the corner between the Camps and R.ichmond Cedar vV orks or between the Camps and Ackerly¥
A. I wouldn't be sure now which one it is between.
Q. Where does the corner lie with reference to the 1.5 milepost?
A. The corner of the big tract. I am not speak of the one
hundred acres we have in there.
Q. In other words, it is not the corner of the little tract on
which the fire started 1
A. No, sir, corner of the big tract.
Q. And that is about how far, would you say, from where
the ·fire started 1
A. I would say about a quarter of a mile, maybe more or
maybe less.
Q. }\l!r. Poarch, did you ever camp on the Norfolk & Western Railroad at nightf
A. Camped one night, yes, sir.
Q. When was that¥
A. Sometime in September.
Q. September of last year?
A. Yes, sir.
page 2228 ~ Q. Who was with you that night?
A. 1\fr. Widmer, :Nir. Johnson, and about fifteen or sixteen niggers.
Q. What happened that night of any special interest with
reference to sparks?
A. We first had a big long tent and laid it down up close
to the embankment and several trains passed and so many
cinders and sparks flying that we had to move out of bed and
off from the right-of-way a good distance.
Q. 1\fr. Poarch, as I recall, you said you stayed in there
fighting this fire from about ·October 4th when it started
until sometime the early part of November; is that right Y
A. Yes, sir.
Q. Were you fighting all that time the same fire that started
up there· on the Norfolk & Western or was it another fire?
A. This same fire, trying to get around it.
Q. That was th~ .fire that started up there and spread all
down south of the railroad?
A. Yes, sir.
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Q. And you stayed in there until around about the fi·rst of
November fighting it Y
A. Yes, sir.
Q. That was the same fire Y
A. Yes, sir.
Q. 1\'Ir. Poarch, as I understood you a while
page 2229 } ago, you testified that the fire on the north side
of the Norfolk & Western Railroad had been
back-fired and that that area had burned over!
A. Yes, sir.
Q. And left nothing out there except an occasional smouldering logY
A. Yes, sir.
Q. When the fire started on the south of the Norfolk &
Western Railroad wha.t, if any, change had taken place out
on the north of the Norfolk & Western Railroad in the way of
fire? Was the ::fire any brighter or less bright, or what was
_the situation Y
A. On the north side I didn't see any difference.
Q. You went in south of the railroad a.nd stayed down
there, as I understood, until around the first of November Y
A. Yes, sir.
Q.. And you came out from time to time to the railroad? A. S.till smouldering smoke.
Q. Did any fire break out, any live fire break out over on
_the north of the Norfolk & Western Railroad?
A. I never knew ·of any.
Q. Did you see any live burning fire north of the Norfolk
&' Western Railroad from October 4th up to the early part of
November when you left f
·
A. No, sir, I did not.
Q. How long prior to October 4th had you left
page 2230 } this back-firing on the Norfolk & Western Railroad, on the north side of the Norfolk & Western?
A. How long had I left it f
Q. To make my question possibly clearer, you said yon
back-fired on the northern part along about September 7th?
A. Yes, sir.
.
Q. How long did you stay down there and watch it after
yon back-fired it f
A. I wasn't down there very long. Mr. Atkinson had some
men down there.
· Q. When was the last time you 'vere down on the Norfolk
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I
mean around the 15 mile-post-in that section?
A. I think it had been about a week.
Q. How was the fire on the north side of the Norfolk &
\¥estern Railroad when you were down there about a week
prior to October 4th 7
·
A_ I didn't see anything but smouldering smoke except for
the burning in the Gum Swamp that I have spoken of before.
Q. How long will those old logs smoulder and smokeY
A. I don't know. They were smouldering and smoking when
I came out of there.
Q. Do you know where the fire that was burning up north
of the Norfolk & Western, up around the. Seruboard Railr~ad,
started Y Have you testified to that Y
A. It started out there-they say it started
page 2221} out there close to a little pine thicket·around !9
mile-post.
Q. On what railroad 7
A. On the Norfolk & Western. When we got there it was
burning right up to the Norfolk & Western.
Q. Did it start down at the Norfolk & Western and burn
north¥
A. They said it didn't start close to the Norfolk & Western.
. It was out a few hundred yards from it.
& Western Railroad before October 4th, do you recall?

1\f.r. Gravatt: I think he has gone as far as anybody can go.
·The Court: You .can't tell what anybody s.ai<i.
A. When I got there it was burning right up along the traek
on the right-of-way-not the track but along the right-of-

way•
.By Mr. Savage:
Q. And that was the fireA. That was the first fir·e we went down to.
Q. In August!
.A. Yes, sir.
At·5:05 P.M. court adjourned untillO o'clock A.M., October 21, 193L
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page ·2232}

SECOND DAY.

Portsmouth, Virginia, October 21, 1931
The court met pursuant to adjournment of yesterday.
Present: Same parties as heretofore noted.
· N. T. POARCH,
a witness on behalf of the plaintiff, took the stand for
CROSS EXAMINATION.

Bv Mr. Gravatt :
· Q. Mr. Poarch, you testified for the R-ichmond Cedar Works
in their case against the Norfolk & "\Vest ern, did you not Y
A. Yes, sir.
Q. You have been quite active in helping counsel in the
matter of interviewing witnesses, haven't you!
A. No, sir, I don't know that I have.
Q.. IIow did counsel find out that you and 1\fr. Widmer,
while camping on the property of the Norfolk & Western one
nig-ht last September, saw a lot of hot coals coming out of the
smokestack of the trains?
A. They asked me the question whether we had ever seen
any. The question was asked.
Q. By whom¥
·A. I don't remember whether by Mr. Parrish
page 2233 ~ or Mr. Lawrence, 'hut one or the other.
.
Q. Asked when Y
A. Before the Richmond Cedar Works trial.
Q. How did they find out you had seen a little patch burning over on the right-of-way and this negro boy on the pa·
trol was coming back to put it out?
A. They asked if I had seen any fire put out by the Norfolk & Western train.
Q. And you told them then!
A. Yes, sir.
Q. Isn't it a fact tha. tyou have interviewed, within the
last week, Lester 1\ticCall and Ben Tann, two colored men,
and gone over their statements with them to find out what they
were ·going to testify in this trial Y
.A. No, sir, it is not so.
Q. Isn't it a fact tl1at at Camp No. 2, last Friday night,
you told Ben Tann and Lester 1\:IcCall that they were wanted
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down at the camp, and that you and 1\fr. "\Vidmer and Mr.
~Hugh Dudley went over with those two negro boys their
statements to find out what they were gonig to testify to 7
A. I had been to work at the commissary, and I had my
trade to attend to, and I. didn't have time to go over it with
tl1em.
Q. Isn't it a fact you went down and got these two men
and told them that they were wanted at the office, and that
you and 1\fr. WidmerA. Which night are you speaking of?
Q.. Friday night of last week Y
page 2234} A. I went down with Mr. Dudley, drove his
car down one night after we had closed the commissary, and showed him where Ben Tann and Lester 1\JlcCall were.
Q. Didn't you ask them questions and hear their statements of what they were going to testify to that night in this
case with Hugh Dudley and l\-Ir. Widmer¥
A. Widmer wasn't there.
Q. You were there 1
A. Yes, sir.
Q. Then you were mistaken just no'v when you told the jury
you didn't talk over with these two negro boys what their tes.
timony was going to be 1
A. I asked you which night you were speaking of. There
is more than one night to the week.
Q. Yes, but I asked you. Then you admit you were mistaken just now when you told the jury that 7
A. I asked you what night.
Q. Now, didn't you ask L;ester 1\icCall and Ben Tann
'' W11ere· were you boys at when you got down there with
Smith on the patrol car after the fire 1'' Didn't you ask them
that1
A. I didn't need to ask them that because I saw them.
Q. Didn't you ask them 1
A. I might have.
Q. If you. might ha.ve, why was it you asked them where
tl1ey were when you got there, if you knew where they were?
A. I wanted to see what they would say where
· page 2235 } they were.
Q. N·ow, I will ask you another thing: Didn't
l\.fr. Widmer, when you and ~Ir. Widmer had finished talking
to these two negro boys as to what their testimony was going·
to be, say to them in your presence, ''well, your statement is

r----·-~
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pretty goQd except you have got the trains· too close together''?
A. I don't know. I didn't pa:y particular attention to what
was said.
Q.
yon deny itf
A. I will not say I did hear it or didn't.
:Q. Now, 1vfr. Poarch, after you got down there to the a.Il'3ged point of origin of the ·fire, you went east towards Su:£
folk to report to Camp No. 2, didn't you f
A. Yes, sir.
Q. And, from that point, did yon make that report?
A. To the fire tower.
Q. Who was in charge of the fire tower f
A. Mr. Trayhan.
Q. Was there anytbody up there but ~fr. Trayhan.
A. I don't know.
Q. ~Ir. E. J. Trayhan?
A. Yes, sir. I went as far as I could and I was near out
of breath.
Q.. Yon called upA. I didn't crawl up.
- Q. I say called upf
A. I was near out of breath, and he called up
page 2236 ~ and I did the talking.
Q. Yon di.d the talking?
A. Yes.
Q. Now, Mr. Poarch, didn't you make a statement, in the
presence of Mr. Tra.yhan, in that towe.r, tl) the effect that
B. C. S"mith, the section foreman, was so afraid that this
fire was going to be laid on the Norfolk & Western that he
didn't know what to do, but you said to him tha.t the "Damn
-:fire didn't come from the railroad'' 7 ·
·
A.. I didn't say so. ·
Q. You deny that?
A. I do deny it.
Q. I warn you that we are going to produce Mr. Tra.yhan
who will say you made such statement to him?
A. I did not.
Q. When you left the fire, where did you go to wait for the
truck that was bringing help from the Camp Manufacturing
.
Company?
A. I went up to Mr. Atkinson's house to get more tools.
Q. After you had gotten the tools from Mr. Atkinson's
house, where did you go and wait for the truek 1
A. To the railroad crossing.

Do
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Q. Mr. Atkinson did come later-Mr. Robert Atkinson t
A. I didn't see him until the next morning.
Q. Do you remember making any statement to Mr. Robert
Atkinson to the effec.t that this fire· did not come
page 2237 ~ from the Norfolk & Western1

1Ir. Savage: I think he ought to ask when.
Mr. Gravatt: At the first time that he saw them~
Q. (Mr. Gravatt.) Didn't you make a statement that same
night to Mr. Atkinson, or that evening·
A. (Interposing.) I told you I didn't see Mr. Atkinson
that evening, and he wasn't at home.

Mr. Lawrence: I think he should show the time.
The Court: I think you should show the time. Mr. Savage: It was understood, I think, that the defendants were to have one- representative in the court room, but I
notice that ~Ir. Atkinson, whom they elected to have as one
of their representatives, is sitting in listening to this examination.
J\.fr. Hughes: With 1\fr. Lawrence's consent.
Mr. Savage: I do not think that Mr. Lawrence knew when
l1e agreed that Mr. Atkinson should be the representative
of the defendants that it would be this type of evidence Mr.
Atkinson would be expected to give. I do not think it proper
for the man who is contemplated to contradict the statement
of this witness to sit here.
_
The Court: What witness do you expect to have Y
Mr. Savage: Mr. Dudley.
1\fr. Hughes: It wa.s understood -between Mr. Lawrence
and myself that one representative should be permitted to
remain, and it was understood that Mr. Atkinpage 2238 f son was to. remain for us and Mr. Dudley for
them.
Mr. Savage: We understood that Mr. Atkinson would be
expected to testify to wha.t he- saw, but not that he would contradict the specific statement of a witness.
Mr. Gravatt: If he doesn't testify more than Mr. Dudley
did in the Cedar Works case, we will be right with you.
The Court: That agreement was made between you gentlemen, and any agTeement you have is between you, of course
Of course if you move to send him out, we will send all out.
Mr. Hughes: That will be all right.
Mr. Savage: We are willing to have him in generally.
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The Court: I don~t think you could limit what he will testify to. You can let them all stay in or get out. There was
a motion to exclude them both, and if you want them both,
I will exclude both.
Mr. Savage: If your Honor please, having agreed that Mr.
Atkinson should stay, we are not willing to have that agreement withdrawn, hut we are making the point that we did
not understand that he was to be called on to testify in this
kind of matter when we made the agreement. We think
that he ought not to be present during this particular ex-

amination.

Mr. Gravatt: If counsel think that they are being hurt
by the examination, we are willing for him to go out if they
send ~Ir. Dudley out. If they are hurt by an
page 2239 ~ agreement that they made, all right.
_ Mr. Savage: Your Honor will give us an exception for not excluding Mr. Atkinson as to this particular
line of examination.
rrhe Court: Yes. The record shows that they agreed to
it.
1\;fr. Hughes: It was not in the record until now.
The Court: I suppose you hav~ that in the record, Mr.
Phlegar1
The Reporter: Yes, sir .
.· Mr. Gravatt: 1\tir. Atldnson, will you go out?
· Mr. Savage: I suppose all the damage has been done.
}.fr. Gravatt: We want you to have all the exception you
ran get out of that.
Bv 1vfr. Gravatt:
"'Q. :htir. Poarch, did you not state to Mr. Atkinson that afternoon, in the presence of a colored man named Kee, that this
:fire which you found on the south side of the railroad had
crossed over from the north side Y .
A. I don't see how I could have made such statement when
·I 'vas not there, but I did not make such statement.
Q. Then you deny having· made such statement¥
A. Yes, sir.
· .t~. Yon did not make such statement to ~{r. Atkinson at any
ti~Y

.

·
A. No, sir. I didn't know where the fire came
page 2240 ~ from. I was not there, and it would have been
very unwise for me to do so.
_
Q. In your conversation with Mr. Atkinson, didn't you use
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the words to him that this fire jumped across the track from
the north side?
.A.· No, sir.
Q. Yon have testified .before this jury about some backfiring oa the north side that you said was started on Sunday,
September 7th f
A. It was on Sunday. It was around tbe first of September,
bJ,lt it was on Sund~.y. I am sure it was on Sunday.
Q. Then, if you go hack .a~ot4er time, after that September
7th back-firing, did you do any more work on this· fire which
you had seen burning over in the yicnity of th~ Seaboard?
A. I was down there Sunday and lyipnda.y and the next
day, 'Jluesday, and probably W ednesday,-two or three successive days right after Sunday.
Q. Didn't you publicly state tlul.t you had been sent down
there by ~Ir~ Widmer to piJ.t the fire o~t, and that you would
take orders from nobody about it but him?
A. Now, I remember, after the first fire in .A.ugust, we went
down there and went around the fire and got it in shape and
turned it over to Iv[r. Atkinson, and he said that he could
handle it, that he was sure that he could, and he left old man
Jfobbs anq Mr. Oliver down there, and they let the fire get
away from them, und they called up Camp. ~fr. Widmer
came to the l\feherrin bridge, where we were
page 2241 ~ getting ready to build, and told me to get my men
and come in and get another crew of men to put
that fire out and not take orders from. anybody until I had
the fire under con t.rol.
Q. So you were not there as a .fire warden, but as an employe of the Camp l\fanufacturing Company¥
.
A. The fire was on our land and it was an order I under·
·
stood to stop it.
Q. Just answer the question. Yon were not. there as fire
warden but as an employe of the Captp Manufacturing Company?
A. :Nir. Gravatt, you have that down a little wrong as a
fire warden. I didn't go there to help l\Ir. Atkinsori until
l\Ionday before the 4th of October. I was to help him until
he could get his statements up. He said that he wa.s behind
in his sta.ten:;tents. Tl~at is the only time I d.a~m I was a fire
warden.
Q. Did you ever have any c.ommission appointing you fire
''ra.rden ~
A. No. What orders I g·ot ·were absolutely under him. When
I was working with ~fr. Widmer he was superintendent.
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Q. So, when you put out this back-fire on the north side
of the Norfolk & Western, you were taking o1·ders from Mr.
vVidrner~
A. Mr. Smith and Mr. Widmer were checking up there, and
we were taking it from them.
·
Q. You were not working for B. C. SmithY
A. No, sir.
page 2242 ~ Q. Suppose B. C. Smith had told you to stop
there on the south side and put out a fire, would
von have ·done it?
.. .A. No·. There was no fire there.
Q. B. C. S'mith had nothing to do with what you did?
A. I don't suppose he did, but what was there had had experience enough with fire· in Dismal Swamp, and I would be
glad to take the experience of any.
Q. You testified something about the l\{oore fire: How
many acres had burned at what is known as the Moore fire
when you left?
A. I really don't know.
Q. Give us your best guess 1
A. I would hate to say.
Q. You told the jury you were all around it?
A. I did go around it, but I was not estimating it when
I went around.
Q. 'rhen give us your best estimate as to the number of
acres that had burned?
A. I reckon forty or fifty acres.
Q. Now, you said you ran a ditch on the west side of the
:tire, and that that ditch bank, if I recollect right, was about
a foot and a half deepY
A. A foot and a half to knee deep in some places.
Q. That was in peat, wasn't it?
~-t. Yes, sir.
Q. And that left the peat exposed to the fireT
page 2243 ~ A. We cut down to the dirt.
Q. That left the peat exposed to the fire, didn't

it?
A. I don't know whether it left it exposed or not.
Q. You di~ 't strike any water by that ditch Y
A. No, but we, notwithstanding, did strike water beside the
ditch where we dug wells.
Q. Yon told the jnry you had abont eight to ten feetf
.LA. • Yes, sir.
Q. So a ditch a foot and a half deep to two feet deep would
not be any water protection to firef
·
·
..
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.A.. I was not cutting it for that purpose.
Q. How wide was that ditchA. I don't know-a.hout a shovel wide.
Q. So this strong wind that was blowing could easily blow
fire across that diteh ¥
A. If the wind was in the right direction, it might. It was
not a matter of impossibility.
Q. And you left the fire and went back on the No-rfolk &
Western right-o.f-way by certainly eleyen o'clock on the morning of October 4th?
A.. About 11 or 11 :30, or something like that.
Q. And you don't know where the Ackerly line is?
A. I know where the corner is.
Q. You don't know where the eastern line is, as you told
the jury yesterday you didn't know Y
.A. I just know where the corner stone is, but I
page 2244 }. don't know how the line runs.
Q. So you don't know how far the Moore fire
"ras from the Ackerly land when you left it shortly after 11
o'clock that morning?
A. I ean say where we stopped it.
Q. When you left there, you don't know how far the fire
was from the .Ackerly land?
A. I didn't pay attention to the line.
Q. Just answer the question. You don't know how far the
:fire was from the Ackerly land?
A. No, sir.
Q. When was the next time you saw these forty acres,
ln1own as the Moore fire, and ·the ditch that was cut there?
When did you go back to that place ag~in?
A. We went up in the swamp. I don't recall what time it
was.
Q. Did you get back to see that as early as the first day
of November?
A. I didn't go back down there. until after Christmas.
Q. You ¢I.idn 't go back down there until after Christmas f
A. No, sir, not to the Moore farm.
Q. So you, of your personal knowledge, haven't the slightest idea what became of the Moore .fire from 11 :30 on the
morning of October 4th up until after ·Christmas of this year?
A. I sa.y when I left the fire it was under .control.
Q.. But you, of your personal knowledge, know
page 2245 ~ nothing tl1at. happened after 11 :30 on October
4thY
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A. I say I left there about 11 o'clock, and I was not there
after 11 o'clock.
Q. And o~ your personal knowledge you know nothing about
itY
A. I was not there.
Q. Just answer my question. You do not know, of your
personal knowledge, anything more about the ~Ioore fire, do
you?
·A, Of course not. I was not there after that time.
Q. Do you know how close, at the nearest point, the Gum
Swamp on tl1e north is to the Norfolk & W.estern tracks?
A. I would have to estimate it. I never measured it.
Q. What is your estimate of that?
A. I said where the fire was, was around quarter of a mile
or more.
Q. Sirf
A. I said wl1er£ the fire was, was around quarter of a mile
or more fr.om the Norfolk & 'Vestern.
Q. But .a little bit further west, how close do.es that Gum
Swamp come into the tracks at the nearest corner?
Mr. Savage: If your Honor please, I think that he ought
to specify how far west, whether sixteen or seventeen or
eighteen mile-post.
Mr. Gravatt: This man has spent two months there, and
he is your expert witness, and I think he should tell something
about physical conditions.
page 2246 ~ By Mr. Gravatt:
Q. How close, at the nearest point between
Juniper and mile-post 15, does tha.t Gum Swamp come to
the Norfolk & Western tracks Y
A. Down about mile-post 15, they call it Gum Swamp.
Q.. WhatY
·
A. Mr. Smith calls it Gum Swamp.
Q. I am talking about Gum Swamp f
A. Tha.t is what I am speaking about.
Q. How near does it come ·west Y
A. West?
Q. West between ,Juniper and 15; you said yon told Ben
Tann and Lester J\1e0all to patrol between ,Juniper and milepost 15, and put them out there that morning; what is the·
nearest point of the Gum Swamp to Juniper and 15?
A. The Gum S-wamp runs up at 15 to the Norfolk & Western.
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Q. Th~u the Gum Swamp is adjacent to the right-of-way at

15?

.A. Somewhere right around there.
Q. .And you saw fire that morning in the Gum Swamp?
.A. It was higher up, over towards the Seaboard.
Q. .And the active fire had been in that region to the north.
between Juniper, which is near 17, and mile-post 15, from
the 6th day of August up until October 4th~
.A. It had been in the Gum Swamp.
Q. Active fire?
page 2247 ~ A. Yes, sir, over in the Gum Swamp.
Q.. And on this day of October 4th, in tho
middle of the day, there was a strong wind blowing from the
north to the south~
A. The wind was in the north.
Q. Blowing strong?
A. Blowing strong.
Q. Blowing so strong that when fire did get on the truekf:l
on the south, it moved rapidly, didn't itf
A. I don't k.now anything about any fire coming over, as ]
was not there.
Q. When you did get there and see it, however, the fire waH
moving rapidly in front of the wind, wasn't it?
A. Sure.
Q. Now, 1\Ir. Poarch, isn't it a further fact that these men
were kept in that area immediately to the north for the purpose of trying to put out the fire that was burning in the peat
in swamp and under the ground~
A. They were there putting out smoldering smoke in the
old stumps and logs that were still burning.
(~. You put them out there in the mon1ing of October 4th,
because there was fire there which needed to be guarded,
didn't vou 1
A. I 'sent them down there to look after smoldering. smoke.
Q. Smoldering smoke¥
A. Yes, sir.
page 2248 ~ Q. And you put them out at Juniper?
A. I don't know where they were put off, but;
that is where I told them. I was not with them.
Q. And you told them to patrol between (Juniper camp and
. nlile-post 15, didn't you 1
,
·
·
A. Yes, sir, I did.
Q. Do you mean to tell this jury that the back-firing which
you had done was a complete and perfect protection against
fire on the north side blowing to the south?
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A. Yes, sir; I don't know that any fire could have crossed
there.
Q. Then, if it was a complete and perfect protection, why
was it necessary to have as many as four men working on the
north side on October 4th¥
A.. Well, I had two men there from Juniper to mile-post
15 that we thought proper. You never can tell what will happen; a big fire might come through the swamp. Of course
there was not any danger in several days.
Q. There was not any dang·er if it didn't come, but if it
did, it was dangerous Y
A. I knew it would not come in a week, the rate it was burning, and there was not much there for it to burn close to the
track because everything had burned from the track a good
distance. I had two men at 13. I had ~fr. .Smith, and I backfired, or had him burn his right-of-way, and he said "There is
no ned to burn where I have burned, and we will
·page 22"49 ~ get away from the right-of-way ·and burn. We
set fire, and on Friday before the 4th of October
the two patrol men came to the .:1\:loo-re :fire and told me there
was a grass fire burning at mile-post 13 and burning pretty
strong, and I said "Why don't you put it out¥" and he said
be didn't have· enough men, and I sent two men, and the next
morning I sent two more men to mile-post 13.
Q. As a matter of faet, wasn't this back-firing which you
all did was not absolutely clean at any time~
A~ It was clean all except through the real heart of the
swamp, and there was not anything to burn.
Q. Isn't it a fact that even after October 4th there were
unburned reeds and bullrushes and cattails and stuff in that
Gum Swamp which leads up to the defendant's right-of-way
on the north Y
A. I didn't see them, no, sir.
Q. Who was in charge of the burning on the north 1 Wasn't
it a man named Will Brown Y
A. The burning on the north T
Q. Yes.
A. I don't know. He was not here when I was there.
Q. Between 14 and 15 mile-postsf
A. ~fr. Brown was never down there when I ·was there.
Q. Then you don't know whether this back-firing was done
underthe direction of Will Brown, the fire warden, or not?
A. He was not here on Sunday when we back·
page 2250 ~ fired.
Q. Were you there except that Sunday Y
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A. I said I was there Sunday, 1\!Ionda.y, Tuesday and probably Wednesday. I would not confine myself to whether I
was there Wednesday, because I don't know, but I was there
two days. Also I had 1\Ir. Jesse Johnson, our right-of-wa.y
foreman, with me on ~Ionday and Tuesday.
Q. Mr. Poarch, isn't it a fact that you and your crew didn't
set out a hack-fire north of the space behveen 14 and 1'5, but
that Will Brown and his men did all the· back-firing. tha.t was
·
done between 14 and 15 mile-posts?
A. I said we back-fired from around Juniper tool house to
mile-post 13 on Sunday, around the seventh, I think..
Q. Isn't it a fact that your burning, 'vhich you did then,.
was not clean and that Will Brown and his men were there
later to_ do another burning?
A. I told you I never saw Will Brown down there.
Q. Do you recall, in response to a question which I asked
yon in the Cedar Works case, which was as follows, that you
made an answer which I will read as follows:

"Q. If you had already back-fired, and there was no nre on
the north side, why did you leave your two men to patrol Y
Why didn't you put them on the south side where there was
combustible material instead of putting them over on the north
side where there was no fire Y
A. 1;3ecause there was a big fire over in the Gum Swamp
near the Seaboard, and we were afraid that the fire would
come down through the Gum Swamp and in all probability it
might cross there.''
Did you make that statement at the Richmond
page 2251 } Cedar Works trial?
A. Yes, sir.
Q.. What did you have in mind, that the fire would crosst
A. I thought if it continued dry and didn't turn cold, and if
've didn't have any rain, that it might drift across and might
~ross the railroad.
Q. On October 4th, what time did you say you passed milepost 15 first 7
A.. Between nine a.nd ten o'clock.
Q. You did not see any fire to the south side of the defendant's right-of-way until this colored man called your attention· to it in the after·noon, did you?
·
A. It was right after one o'clock-between one and two
o'clock, or something like that. Around one o'clock, I would
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sa.y, when he called my attention to it. I didn't notice my
watch.
Q. Mr. P.oarch, you have testified that when you saw that
smoke on the south, that this westbound freight train No. 99
was in sight?
A. Yes, sir, I did.
Q. Well, you have heard the testimo11y, I am sure, to the
effect that that train pa.ssed:Mr. Savage: l-Ie has not heard the testimony; l1e has been
excluded from the court room.
·Mr. Gravatt: That is true, but he has been in this case
long enough to know. Strike the question.

By lVIr. Gravatt:
··
Q. You are familiar, are you not, with the tespage 2252 ~ timony which the dispatcher, Mr. Robertson, has
given as to the time the freight train went west?
A. I never read it.
Q. I will inform you that the testimony is that this westbound freight passed this point and arrived at Suffolk arou~d
2 :30 in the afternoon; you did not go to the point where
the fire was on the south side until after that train had passed
west, did you Y
A. No; sir. After the train, but whether that rtain I don't
know because I am not familiar with the Norfolk & Western
S<"hedule, and I don't know what train ·you are speaking· of. -.
Q.. You followed a freig·ht train 1
A. We followed a freight train, yes, sir.
Q. And you know that it was in the afternoon, don't you?
A. Yes, sir.
Q. And you know that Smith's men had been put back to
work, and you }{now that you had also seen a long coal train
go east sometime before that, don't you?
A. Yes, sir.
Q. Now, your testimony, if I am not mistaken, at the former
trial was that these two trains passed in about ten or fifteen
minutes of each other?
A: .Something· like that. I said something like that, more
or less.
Q. The dispatcher says that that train was in
page 2253 ~ Norfolk or Gilmerton at five minutes past one?
A. I suppose he knows. He works for the
Norfolk & Western and ought to know. He got it that way.
Q. Sir¥
-

N. & W. Ry. Co.· v. Richmond Cedar Work:.;.

1397

A. I say I reckon that he knows,_ as he is the dispatcher.
Q. Then, when you say to the jury you saw this smoke on
the south around one o'clock you are mistaken'
A.. I don't kno~w whether I am, or not. He could be mistaken about the time ·of the train, so far as I kno,v.
. Q. Yon admit that when. you saw- the smoke on the south
side, you saw the· westbound train coming, didn't you?
A. Before I could get across, when I started up the emhankment going up to the track, the. westbound· train was approaching.
··
Q. And you had to stand there to let that pass~
A. Yes, sir, and I crossed and went up to the signal tower.
Q. And you were then a.t lea·st a mile and a half east?
A. Yes, sir, between 14 and 15.
· Q. You went to that point in company with the two neg1·o
boys who operated ·the patrol'f ·
:A. Yes, sir.
.
.
Q. ·vVhat are their names 1
A. One is named Tony and I don_'t know. the other.
Q. What were the negroes' names working un.der you'
, A. The two at .13 mile-post, Robert "\Vhite and IIack "\V esson.
Q. And 1\Ir: Smith was alongf
pag-e 2254 ~ A.. Yes, sir.
Q. And his gang¥
.A. Yes, sir.
Q. And 1v[r. Oliver f
.A. Yes, sir.
.
. Q.. An~ w~en you all g-ot there, the· frorit or southern end
of the fi~•e was l~alf way to the power line~
.:A. Something like that.
· · .
· ·
Q. And th~ power line is approximately a thousand feet to
the south 1
.. ·
·
·
· A. Yes, sir.
.
Q. So that the fire ·had burned at least 500 feet south of
the defendant's right-of-way1
A. Yes, sir.
Q. And_ you saw the fire working back towards the end of
the cross-ties 1
A. It was burning· a bout a step or more from the cross-ties.
Q. It was burning north towards the cross-ties 1
A. I say it was burning off against the end of the crossties.
Q. Just answer that question: That fire, on the right-of-

--
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way, was burning its way towards the cross-ties, wasn't it Y
A. It was burning towards the cross-ties just in the grass.
page 2255 ~

RE-DIRECT EXA~IINATION.

By Mr. Savage:
Q. Mr. Poarch, Mr. Gravatt asked you when you got to
'this fire on the Norfolk & Western how far it had burned
south, and you told him about half 'vay to the power line f
.A.. Yes, sir.
Q. He also asked you whether that fire was burning south
towards the power line, and you told him it 'vas Y
.A.. Yes, sir. ·
Q. Then he asked you if that same fire was burning north
to.wards the railroad~
.A.. Yes, sir.
Q.
as it burning :both ways?
A. Just the little grass fire right in the grass, right off
from the end of the ties. You could see where it burnedust burning around.
Q. vYas it burning north or was it spreading up and down
the roadY
A. It couldn't have been burning against the wind.

'T

Mr. Gravatt: I object to leading~
The Court: This is your witness.
A. It couldn't be burning against the wind. It was just
like any fire which had caught up until it spread out.
By ~fr. Savage:
Q. Now, he asked you, Mr. Poarch, about the fire that had
been burning for a number of weeks on the north
page 2256 ~ of the Norfolk & "\Vestern Railroad in and between the Norfolk & Western and the Seaboard?
A. Yes, sir.
Q. "\\'nen you ·went down the Norfolk & Western Railroad
on the morning of October 4th, somewhere around 9 :30 or 10
o'clock, how far to the north was there any blaze?
A. You couldn't see any blaze in the daytime-nothing but
smoke. You could se<~ the blaze at night.
Q. Do vou know how far?
A. I said quarter of a mile or 'more from the railroad track.
Q. Was there any point along the railroad any actual burning fire within less than quarter of a mile f
A. Nothing. but smoldering smoke.
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Q. When you speak of smoldering smoke, there has something been said about an old log which \Vas within one hundred feet or so of the railroad on the north; do you remember that logY
.
A. Yes, sir, there was an old log there which had been
burning ever since the back-fire.
Q. Tell the jury when you say smoldering smoke, whether
you had reference to logs 7

Mr. Gravatt: We object to that as leading.
The Court: It seems to me that the question is objectionable. You might ask when he said that what he meant by it.

·By Mr. Savage:

·

·

Q. Tell the jury what you meant by ''smolder-

page 2257 } ing smoke'' Y
A. The old soggy logs that lay and smolder
away.
Q. Was there any blaze t
A. No, sir, no blaze.
Q. Any sparks?
A. No sparks that I saw.
.
Q. When you got back to this fire, when you came back
from down about the 13 mile-post, and got up to where the
fire had started on the south side of the railroad right of
way, did you see any fire over to the north of the railroad?
The Court: Don't let him repeat wha.t he has testified to.
~fr. Savage: I don't think I have asked him that.
A. I didn't see anything but the smoke which had been
there all the time.
By Mr. Savage!
Q. Was there any blaze there?
A. No, sir; you couldn't see any blaze in the day time.
Q. Did you notice any difference over there from what it
had been when ydu went down?
A. No, the same condition as had existed for the last two
or three weeks or a month.
Q. ~fr. Poarch, when you examined that log that Mr. Smith
attracted your attention to, did you find any evidence there
of anv brush burning 7
A. No.
.
Q. ~fr. Poarch, you were asked about the sitpage 2258 } uation at what is known as the Moore fire, when
.
you left?

.
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A. Yes, sir...

·

·

..

.

..

. · Q. And ;you said, as I recall, that there -was a ditch about
a foot and· a half deep dug f

. A. Yes, sir.
· .
.
Q. Will you tell the jury whether there "ras any blaze blazing or active burning fire at the 1vfoore farm when you leftt
A. No, sir, there was not.
Q. vVhat was the purpose of cutting that ditch through th~
peatf
·

Mr. Gravatt: If your IIonor please, I personally have no
objection to sitting here and letting Mr. Savage go. over his
testimony in chief, but he took -that witness over that yes~
· terday evening for an hour, and went over it two or tluee
times, and I do not t.hinlr on re-direct it is proper.
The Court: I think that l1e should-be careful not to-repeat
the testimony.
Mr. Savage: I thought that that was· in direct. response. to.
the cross examination.
.
The Court: He answered it l1efore.
· Mr. Savage: Not as to the depth and width of the ditch.
The Court: Didn't he testify very fully as to the condition at- the -Moore fireY If he did, you ought not- to- repeat
it.
page 2259 ~ ~Ir. Savage:. My impression was that he said
. the fire there "ras lmder control, but I don't
think he went ·into details. · The jury will know better than I
do. The last ·(Juestic:>n :was what was the purpose of cuttil1g
the ditch through· the peat
By· Mr•. Sav-age:
Q. Will you answer that, _Mr. Poarch f.
_
A. To cut the fire off, or it would -burn on.through the peat,
We cut a ditch there and banked dirt on it.
Q. Ho'v does fire burn through peat f
A. It burns .right on up.
.
Q. Does it blaze or smolder?
A. It smolders. It never blazes. I never saw any blaze.
Q. Does it require a continuous strip of peat for it to continue burning f
A. Yes, sir.
Q. No\v, Mr. Poarch, you were asked about ~fr. Atkinson:
After you left the scene of this fire on the 4th, you went
down to the tower house, didn't yon, on Saturday afternoon'
A. Yes, sir.
Q. Did you see 1\fr. Atkinson during Sa.turdayf
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~'i. He was not a.t home "\Yhen I "\vent there, and I don't ren1en1ber seeing him at all.
Q. Did you ever have any talk with ~Ir. Atkinson about
how this fire started Y
A. No, sir.
page 2260 ~
Q~ Did you ever undertake to tell hin1 how it
started?
A. I didn't see but very little of ~Ir. Atkinson after the big
fire. He -pulled out Sunday night, and he had a. bad foot and
didn't come in any more.
Q. Have you had any talk with 1\Ir. Atkinson since the
Richmond Cedar Works trial?
A. He has ·been to the camp to see n1e and see w·hat he
-~(nild get out of me and to see wha.t to put on the stand to
contradict me, and was around several colored houses.
Q. Has 1\fr. Atkinson been endeavoring to help the Norfolk
& vVestern to work up this case~
A. It seemed so. He said that they were paying hin1 for it.
That is what he told me.
Q. Do you know on 'vhose ·beha:lf he testified a.t the Richlnond Cedar Works trial Y
A. On behalf of the Richmond Cedar 'Vorks.

RE-CROSS EXAJ\fiNATION.
By :.Mr. Gravatt:
Q. 1\fr. Poarch,. ust one question: IIasn 't ~Ir. Atkinson, on
one of these trips, told you that you stated to hhn that this
fire jumped across the track, and that he was going to testify to it, and you told him ''All rigl1t, if you say so, I n1ust
have told you''~
A. Do you want me to tell w·hat I told :Mr. Atkinson f
Q. Yes.
·page 2261 ~ A. l-Ie asked me did I rmnen1ber what I said
to 1\fr. Trayhan '\vhen I went to the tower, and
also what I said to his wife about the fire crossing the track.
He said ''I want you to study your n1emory and see if you
can't rmne1nber". He said "I will have smnebody to put 011
the stand to contradict you, that the fire jumped _across",
and ·I said "I can't ren1ember any such thing. I don't have
to tell a lie."
·
· -.
Q. Then ~fr. Atkinson ·was fair enbllgli to tell' you that he
was going to· testify oi1 this point¥
· ·· A. Yes, sir, that was his business up there; he was getting
paid for it.
·

1402

Supreme Court of Appeals of Virginin.

Q. He was fair enough· to let you kno'v that he was going
to testify to that statement?
A. Yes, sir,. and I suppose that was his business.

By Mr. Savage: ·
Q. Did Mr. Atkinson state that he 'vould testify, or his
wifeY
A. He said that he would have Mr. Trayhan and his wife.
Q. Did he ever claim that you told him any such thing Y
A. No. It was his wife and Mr. Trayhan that he told me
when he came up there.
page 2262 ~

F. J. OLIVER,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
Examined by ·Mr. Savage:
Q. Will you please state your name?
A. Floyd Jackson O.liver.
Q. How old are you, Mr. Oliver Y
A. Twenty-three.
Q. Where do you live, Mr. Oliver Y
A. I live near :1\{agnolia.
Q. What business are you in Y
A. I am. now working for the State Highway.
Q. The State Highway Department f
A. Yes, sir.
Q. What were you doing last fall Y
A. Last fall I was working for the Forestry Division.
Q. Is that the State Forestry Division?
A. Yes, sir.
Q. Who were you working under Y
A. Under Mr. Atkinson.
Q. What kind of work were you doing, Mr. Oliver, last
September and October!
A. I ·was fighting fire.
Q. In what section f
A. In Nansemond County.
Q. Do you recall the date of what is frequently referred
to as the big fire, which started in October in the Dismal
Swrumpf
·
page 2263 ~ A. October 4th.
.
Q. Where were you that morning?
A. That morning I was working down in Nansemond and
had a crew of men down there working. I carried them there
and put them to work, and left about 9 :30 and came up the
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Norfolk & Western to Jericho water tank, at 21 mile-post.
As I drove up, Mr. Trunk was passing by.
Q. Who is he!
A. He attends to the signals.
Q. For the Norfolk & Western?
A. Yes, sir. It was not long before the patrol car came up
and stopped and waited until the Cannon Ball passengertrain came along.
Q. Going which way1 Which way was the Cannon Ball
goingt
A. Going to Norfolk. We waited until after that passed,
and after that passed we put the car on the track and went
on towards Norfolk following it up.
Q. Did you get on the patrol!
A. Yes, sir..
Q. Who was on the patrol?
A. The two men who were running it.
Q. Do you know their names j
A. Tony and John.
Q. All right, sir?
A. On the way down, we stopped and picked up Mr. Smith's
little boy to go where his father was working.
page 2264 } Q. To where whose father was working Y
A. Along about the 19 mile-post. We stop}led
there and talked to him a minute, and went on to Yadkin.
Q. Yadkin is around about the 11th or 12th or lOth or 11th
mile-post?
A. Around about the lOth or 11th.
Q. So you were along on the Norfolk & Western about the
15th and 16t:h mile-posts about 10 or 10 :30 in the norning of
October 4th?
·
A. Around 11 or 11 :30.
Q. Around 11 or 11 :30 on the morning of October 4th?
A. Yes, sir.
Q. As you were going to Yadkin, how were you sitting on
the patrol car?
A. I was sitting on the north side, facing the north.
Q. Could you see, or was your vision obstructed!
A. Yes, sir.
Q. You say ''Yes'' ; could you see, or couldn't yon see 7
A. I could see.
·
Q. As you passed along about the 15 mile-post, going on
down to Yadkin, tell the ury what the situation was over on
the north side of the Norfolk & Western Railroad with reference to fires?
.A. .As I passed along, there was a fire in the Gum Swamp
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burning about half mile from the railroad. Along close to
the railroad, the only place I saw any fire was
page 2265 ~ at 13 nrile-post, down at Polish town.
Q. Did yo~ see any fire anywhere else on the
north side~
A. No, si.r.
Q. You went on down to Yadkin, did you f
A. Yes, sir. .
Q. Tell the jury what else happened, and w·hat you did further~
.
.
.
A. At Yadkin switch a train passed 'vhile we \vere going
on to Y adkin, coming through the sw·amp.
Q. vVhich way was that train going~
A. Towards Suffolk.
Q. What kind of train "ras it, do you remember f
A. No, sir, I don'_t ren1e1nber.
Q. All right.
A. \V e w·ent on to Yadkin and put the car off and stayed,
and it 'vas not long until another train came by.
. Q. Which wa.y "ras that train going?
A. That train was going to·w·ards Norfolk.
Q. Do you don't remember "rhat kind of train it was~
A: I· think it was a long coal train. e stayed there and
waited until-Tony and John made a remark to "rait and
follow another train. So we stayed and waited for that
train, and that train was late that day, and it came along
about two o'clock. As ~oon as it passed, we put the ca1~ on
the track and ca.n1e on following it, and along about betwPen
11 and 12 n1ile-posts I discovered smoke at the
page 2266 ~ railroad over the tree-tops on the south side,
and I said there 'vas a fire up the railroad. 'Ve
\Vent on and stopped and picked up 1\Ir. Poarch and ~fr. Smith
and nH:~n working '\rith then1. ·
Q. Who did you pick up first, ~Ir. S1nith or ~Ir. Poarch 1
A. They were both together there.
Q. All right. \Vhat happened when you picked up 1\ir.
Smith?
A. \Ve went on up to the fire together, and pr.actically
stopped opposite the fire.
Q. Did anything occur, when you picked up cithe,r ~fr!- ST.nith
or Mr. Poa.reh. ~f -pa.rti~ular ~nterest ~ .
~·
A. ~r. "Smith asked tlw t;wo men ~vlw 've1:e. rljiuiing why
they (hcln 't follo\V One· of those ti·ains. . '
Q. Then you v?ent on fron1 there down to the fire T
A. Yes, sir.
Q. Tell the jury how the fire was burning on tllc soutl1 side

' .r
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of the road 7 It was burning on the south side of the road
when you got there 7
A. Yes, sir.~
.
Q. Tell the jury how you found that fire burning-T 1n~an,
how close to the railroad it was burning and how far off in the
woods it ·was burning?
A. We stopped the car practically opposite where the fire
Wf:tS burning on the south side. The fire had burned about
five or ten yards along the edge of the ditch, and right up
along about half way between .the ditch and the railroad ties
on the bank. I reckon it had burned about 500
page 2267 ~ feet distance from the railroad.
Q. What kind of fire was it, Mr. Oliver? 1\7 as
it a Iitle fire or big fire, or what kind of fire was it?
A. Burning rapidly.
Q. Was it burning when you got there on the right of way
of the Norfolk & vV estern 7
A. It was burning in the ditch.
.
Q. Was it burning between the railroad and the ditch 7.
A. On the bank there.
Q. Do you remember seeing anybody at the fire when you
arrived 7
A. There were .two negroes up on the north side about fifty
or seventy-five feet, I reckon, from where we stopped the car.
Q. What were they doing?
A. One of them was standing up there and had a tanl~,
and came on up to where we ·were, and we looked at the fire,
and Mr. Smith called our attention to find out where the fire
started. We went over and looked at a smoldering log and
some reeds which had been burning on the north side.
Q. Did you go over to that old smoldering log?
A. Yes, sir.
Q. Tell the jury what it looked like when you got there 1
A. When we got up there the log was smoldering, smoking,
and that is about all.
·
Q. "\Vas it blazing?
A. No, sir.
page 2268 ~ Q. Were any sparks coming from it?
A. No, sir.
Q. No,v, ~ir. Oliver, when you· got to that fire, outside of
that particular log that ~fr. Smith directed your attention to
tell how the land on the north side of the railroad looked'
A! Well, it had been burned over there, all along there.
Q. W e.re any fires l)urning there 7
A. Not close to the railroad.
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Q. Was there any difference between the way it was when
you went on down to Yadkin f
.
A. I didn't see any when I went on down to Yadkin, and
when I came back the log was smoking.
Q. Did you see any difference in the looks of that land over
there between when you went down and when you camP. back?
A. No sir.
Q. It was not burning any more, so far as you could see,
than when you came. back Y

Mr. Gravatt: I object to that.
The Court : Sustained.
Mr. Savage : I withdraw it.
By Mr. Savage:
·
Q. Now, Mr. Oliver, after y:ou had looked at the fire, then
what did you do Y
A. We got on the car 'vith all the· men and went up to
Camp's corner. Some men got off the car and
page 2269 ~ stayed there until I came back with some tools
to start to work with.
Q. Where did you go with the tools f
A. Up to the Jericho water tank a.nd up to the Camp's to
··get some men, and I went to Nansemond to get some men I
had working there and some tools. That night we got into
·
the swamp about six o'clock to start working.
Q. How was the fire when you got back Y Had it spread
any more or was it the same as when you left?
A. It was still spreading.
Q. About how far had it gone south when you got back f
A. I don't know. I didn't get up to the fire. I just stopped
at Camp's corner. We decided to cut down tha:t and get in
front of the fire.
Q. How long did you s-tay in there Y
A. I stayed· in there for several days. A few days after
that I went to work for Mr. Camp as special game warden to
keep people out of the swamp.
Q. I don't think I asked you, ~fr. Oliver, why did you happen to ~o down to Yadkin on October 4th last year f
A. I had practically finished-! had the fire at Nansemond
under control, and r·left the men with Mr. Dovle.· Mr. AtJrinson asked me to ride down there to see if there W?S any
fire there. That was on Fridav night before, I" believe.
Q. Whnt fire 'vas that that he ·had reference tof
A. Just to see if I saw any fire there.
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Q. All ·up and down the road f
A. Yes, sir.
.
1
Q. Were YOU On the general lookout fqr
kinds of fire, or any particular kind of fire!
A. For all kinds.
Q. Were you on the Norfolk & Western Railroad, that you
can recall, on Monday, October 6th f That is the Monday
after the fire started Y
A. Yes, sir. That Monday morning we came to the Norfolk
& Western at Camp's corner a:bout between 10 and 11 o'clock,
~nd waited until the patrol car came along.
. Q. Who was with you Y
. A. Mr. Ray Widmer.
Q. You waited for the patrol car, you say, and then what
~id you dot
A. We were going to Suffolk. The patrol car stopped and
put out a fire along before it got to us.
Q. Where were you, or ahout where-at what mile post t
. A. We were along at Camp's corner.
. Q. All right. Then, after it stopped and put out the fire,
what happened Y
A. It came on to where we were and picked up Mr. Widmer and myself, and we rode with them until we met up with
Mr. Taylor.
·
. Q. Which way were you riding Y
A. Coming towards Portsmouth. We met him up there,
,
and he said that he saw a smoke and came up
page 2271 } to put it out. He sajd everything else back that
way was all right. We then turned around and
~me back to Suffolk, and on our way we stopped and put
,out five fires T
, Q. Where were those fires Y
.
A. One along close to the 17 mile-post, one down the road
.a little bit further, and then I got at Jericho water tank and
,there were three more between that.
, Q. Were those fires on the right of way of the railroad?
A. Yes, sir.
Q. Was there any other fire burning anywhere around where
you put those fires out 7
A. No, sir.
Q. How big an· area had they burned when you put them
.outY
1
A. I suppose one had burned about the size of the little
,railing- in here, and one about half as big as this place in
.here (indicating).

iJ?age· 2270 }

1
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, Q. Was that on the railroad tracks, or off the railroad
Jracks, or just where were those .fires Y
·
,~ -A. They started down from the edge of the railroad ties
~d burned down the side of the bank.
, Q. H.ad any train passed while you were out waiting for
the patrol Y. ·
A. Yes, sir. A train .passed us while we were standing at
,Camp's corner waiting for the patrol car.
. Q. What kind of train was it, do you remember Y
. . A. The passenger train which comes along a;bout noon.
Q. The one that they call the Pocahontas f
page 2272 ~ A. I think so.
.
Q. "\Vas this patrol following the train tl1at
had gone towards Suffolk Y
. A. It was supposed to be foll~nving it, but it was just going
iUP there that day.
-· ·
, Q. Then you include the fire that was put out by the patrol
before it reached you and ·the one that Mr.. Taylor said that
he put out, and then you said you were present 'vhen they put
,out how many fires T
A. I saw five.
. Q. How many would th~t make that were put out right
.there on that same trip?
A. That 'vould be seven that day.
· Q. Behind just one train 7
A. Yes, sir.
Q. Mr. Oliver, do you remember about what time you got
.to the water tower that dayY If yon don't remember, say· so?
A. 'Vhat day?
Q. The day you and ~Ir. Widmer went down towards Suf.folk. What time did you get down to the water tower?
A, I don't remember exactly, but somewhere between 12 :30
and 1 ·o'clock or somewhere like that.

,page 2273 ~·

CROSS EXAMINATION

By Mr. Gravatt:
Q. These fires you testified about, that was on the 6th day
.of October, 1\'Ionday, wasn't it?
·
A. Yes, sir.
Q. And every one of then1 was on the right ot day?
A. Yes, sir.
Q. And every one was put out?
A. Yes, sir. .
Q. There didn't a qne get away at all, and every one w·a~
.completely put out that day before the patrol negroes left?
I
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A. Yes, sir.
, Q. You went down on Saturday, October 4th, on the patrol,

following the Cannon BallY
A. Yes, sir.
Q. You did not see any fire that the Cannon Ball had put
out, did you, on the south side?
A. No, sir.
, Q. If they had put out any fire, you would have been more
than apt to see it, wouldn't you Y
A. Yes, sir.
Q. That was about 11 :30 in the morning; did you see either
Ben Tann or Lester 1\{cCall walking along on the right of
:way anywhere between Juniper and mile-post 147
A. No, sir.
Q. They were not anywhere in sight, were they¥
A. No, sir.
;page 2274 ~ Q. And the first thne you did see the~n was
when you came back up ·behind the westbound
freight, after two o'clock, and then did you say seventy feet
.or seventy yards, standing on the right of way~
·
A. A distance of a telegram pole.
Q. Standing out there, one of them with a water tank on
his back?
A. Yes, sir, opposite a hole where they get water from.Q. And you don't kno'v whether they had been up there to
that fire on the south side, or not~
A. No, sir.
Q. You couldn't tell that they had~
A. No, sir.
Q. And you say, when you came along with the patrol car,
;you picked up Mr. Poarch and 1.\IIr. B. C. Smith together?
A. Yes, sir.
Q. They were together?
A. Yes, sir.
Q. Now, you spoke of carrying ~{r. Smith's little boy do,vn
on the patrol; his name is Vernon Smith is it not?
A. Yes, sir.
·
· Q. That is not 1\{r. B. C. Sn1ith 's son, but the son of the
Qther 1\fr. Smith?
·
A. Yes, sir.
:
· Q: And the other Mr..Smith was a section
page 2275 ~ man at. an entirely different section from Mr.
B. C.. Smith?
.
A. Yes, sir.
· Q; What is \Tern on Smith's father's nanie?
A. Mollie ~th.
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is a good nanie Y
. _ .
.
of the fire on the south,

Q. They call him Mollie ; that
A. It is a nick-name;
.
.
Q. When you got back to the poiiit

you say you went dowri to a smoldering logY ·
A. Yes,. sir;. _ .. . .
_
_ .
_
Q~ At the ditch. Didn't you .also s.ee smoldering ground or
peat within five or ten feet of the log around Y
A. Yes, sir.
.
.
Qf And did you see a considerable fire. that morning at
11 :.30 over in the Gum Swamp to the north Y
A.. Yes, sir.
.
.
.
. .
Q. How was the wind blowing between 11 :30 and 2 or .3
o'clock Y Was it a go9d stiff wind :blowing, or no wind at allY
A .. Well, it was not calm, but the wind was not blowing so
hard.
.
..
.
.
. Q. How about two o'clock or two thirty, when you came
·
back to "rhere the fire was on the south side 1 ·
A.. The fire was burning right rapidly, on the south side ..
Q.. Mr. Oliver you were fire warden at this tinie, weren't .
youT _
.
. A. Yes, sir. .
. .. .
.
. .
. .
Q. You went .do,'\rn at 11:30, and you cturie .back· at abbut
·
2 :30, and you walked around there, and you
page 2276} t&lked.with .Mr. Smith, .an¢1 you talked with Mr.
.
.Po:;trch, ~nd you looked at everything, and then
it was your busine.ss to report to your Superior, Mr. Robert
Atltinson, wasil 't it Y
A. Yes, sir.
.
.. . ..
.
. Q.. And when you reported to him, .didn't yori report that
the fh:e had. jumped th~ t.rack fro!rl the north side Y _
A. I didn't .see Mr. Atkinson for two or three days. It was
my business to report to him.
.
.
. . Q. It was your business to report to him, and that wa.S the
.
..
kinp of. report you made, wasn't it'
..A. If I knew where it was, any new fire, to report it to
him.
.
.
.
..
Q. Y.ou did not report ariy new fire, did you f

A. No, sir..

.

. ..

A.
·Q,.

.

.

.

a new fire, did you i
No,. sir. .
. ..
. .·
.
.
And,. therefore,_ you reported it as a fite from the iionb

Q. You did not report this as

side 'that had jurriped the tracltf
. .
·
A. 1\fr. Poarch practically reported ii.
Q. What?
.
A. 1\fr. Poarch went to the fower and reported it, and I
went to Nansemond.
··
·
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Q. And all of you thought that that fire came from the
north. sii[e, didn't youY
A. I don't kn.ow, sir, about a~. of them~
Q. You did, didn't &ou f
page 2277} A. {No ans,ver.)

Mr.

Savage: i object.
The .Court: Let him answer.
.
. .
.Mr. Savage: I think it is objectionable the way it i~ asked.
The Conrl : !t iS cross e-xamination, and he has wide latitude.

By_ Mr.

Gravatt:
. .
.
.. Q.. Have:r;t 't you made th~ statement you thought that that
iire junipoo from the north side.
Mr~ S.avage:.i.ohJeet.

.
. . . .. · . .
The .Court : .I don't think you can ask for his opinion
cross examination.

·

on

Note: At 11 :3'o a recess was taken until1 o'clock.
page 2278}

AFTERNOON SESSION.

Portsmouth, Virginia, October 21, 1931.
The court met at the expiration of the reces~
Present: Same parties as heretofore noted.
.

.

F .. J. OLIVER,

.

.

a witness on behalf of the plajntiff, took the. stand for

.
fur-

ther cross examination, and testified as follows:
Examined by Mr. Gravatt: . .

.

. · Q. Mr. Oliver, there are. a:few questions I want to ask you.

The several fires, seven I believe which you saw on the right
of. way, were on Monday, the 6th, a differ~:r;tt day frQm the
day that· the big fire is supposed to have gott~n away? ·
A. Y~s, sir. .
. .
.
.
.
Q. I "Qnderstood you to say that. in going down:.on ·the mornjng of the 4th,. about 11.:30, on the patrol car following the
Cannon Ball, that. jon ·did riot observe this- smoking stump
or smoking log and smoldering, which you did see when you
came back about 2 :30 Y
. A-.. No, sir.
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Q. That is right; you didn't see it until you came back and
saw the fire on the south side just beyond where the old log
was smoking¥
page 2279 } A. Yes, sir.
RE-DffiECT EXAMINATION.

By Mr. Savage:
Q. ~!r.. Oliver, did you see that old log about which you
have just been asked when you got back to the fire before Mr.
Smith called your attention to it?
A. I don't remember about that. He just spoke about it,
and I saw where the fire came from. I looked over, and that
log was smoking.
Q. Had you seen it before he called your attention to itt
A. 1res, sir. ·
Q. 1rou had seen itf
\ A. Yes, sir.
Q. I would like to ask you how far that log in question waB
froin the railroad company's right of way?
A. From the railroad company's right of 'vay?
Q. Y e·s, from the railroad tracks?
A. That log was close to one hundred feet from the railroad.
By Mr. Savage:
Q. Was it right opposite where the fire started, or east or ·
west of where the fire started Y
A. It 'vas not practically opposite,_ and it was not so far
from where the fire started.
·
Q. Do you remember which way, whether east or west?
A. Up this w;ty a little bit.
pap:e 2280 ~- Q. Towards Norfolk?
A. Yes, sir.
Q. Do you remember how far it was down towards Norfolk?
A. I should say just about tl1e distance from here to the
sidewalk.
·Q. From here to the sidewalk out here?
A. It was closer than that.
Q. To the east of where the fire started?
A. Yes, sir.
RE-CROSS EXA~!IiNATION.

By Mr. Gravatt:
Q. :h!Ir. Oliver, how many feet were in between? Do you

--

------------
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mean from where you. are to the sidewalk, or a little closer 1
A. (No answer.)
· Q. You see the stenographer don't get anything in the record unless you give us the feet 1
The Court: Did he give the number of feet 1
Mr. Gravatt: He said one hundred feet from the rail, and
Mr. Savage asked how far east.
Mr. Savage: And he said as far as from here to the sidewalk.
"\Vitness: I suppose it is somewhere between thirty-five and
fifty feet.
page 2281

~

I. P. BRINI\:LEY,
a 'vitness on behalf of the plaintiff, being duJy
s"rorn, testified as follows:

Examined by :h{r~ Savage:
Q. ~{r. Brinkley, will yon please state your name, age and
residence?
A. Ira P. Brinkley; Suffolk, Virginia; fifty-six years old.
Q. 'Vhat business are you engaged in 1
A. In the feed business.
Q. V\There?
A. At Suffolk.
Q. Mr. Brinkley, have you at any tin1e, or did you at any
time last fall, "rail{ down the Norfolk & Western Railroad
from the water tank towards the east?
A. Yes, sir, on November lOth.
Q. 1930?
· A. Yes, sir.
Q. "\Vhat was the occasion for your walking down there?
A. To see if I could see any fires on the railroad-where
any fires had been.
Q. 'Vho were you with?
A. Mr. Hugh Dudley.
Q. Will you tell the jury where you started frotn-what
time of day it w·as, if you can rmnember, and what you found?
A. We started at the 'vater tank about a mile and a half
this side of Suffolk, and 'valked to Ya.dkin. We started about
.·
·
two o'clock I in1agine about two o'clock, and we
page 2282 ~ found fires in different places beside the railroad in the grass that was put out anywhere
:r:rom 16 111ile-post to 21, and it varied fr01n 3 to 50 yards
long.

1414

Supreme Court of Appeals of Virginia.

Q. Now, tell the jury just what you found Y You mean you
found fires or where fires had been?
A. We found where fires had been in the grass on the side
of the railroad in different places, showing where it had
caught and gone out. Some of them had caught beside the
railroad and ran down the ditch on the edge of the woods.
Q. "\Vere those places in the right of way of the Norfolk
& Western!
A. On the side.
.
Q. Did you mean on the side of the right of way, or the
side of the road Y
A. The side of the right of way.
Q. Was it between the railroad track and the ditch Y
A. Yes, sir.
Q. How many of those fires did you find in that walkT
A. I reckon eight or ten, or ten or twelve.
Q. Can you tell the jury just where you found them Y
A. Yes. (Witness looks at paper.) Between 21 and 20
mile-posts we found a place about thirty feet long; between
the same posts about forty feet long, and between the same
posts about thirty feet long. Those were three fires between
20 and 21. Between 20 and 19 there was a place about five
feet square. Then on between 19 and 18 milepage 2283 } posts we found a place about three feet wide
sixty yards long. Close to the 18 mile-post we
found a place forty feet long and about twenty feet wide.
West of 16 mile-post, on the south side, along· the roadbed,
crossing the ditch, fifty to seventy-five feet, four hundred
yards long. Half way between 16 and 15 mile-posts we found
a small place about six feet 'vide and twenty feet longabout square it was. On the east side of 13 mil~-post something like seventy-five feet long and three feet Wide.
Q. How was the right of way when you went along there T ·
Was. it clear or foul t
A. Some places it was grass, about six inches high, dead
grass and some places it was clean.
Q. Were there any weeds?
A. No, I didn't any weeds.
Q. What sort of condition was this grass in y·
A. Dead. ·
Q. Was it inflal11Illable?
· A. Oh, yes, at that time. At that time it was nearly dry.
Q. Had the fires you saw burned in the grassY
A. It looked like it had caught the grass and would go out,
or was put out, I don't know which ..

-------------
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CROSS EXAMINATION. ·

By Mr. Gravatt:
Q. Mr. Brinkley, which side of the railroad
page 2284} .tracks, north or south, did- you see the burned
·
spots!
A. They were on both sides.
Q. I understood you to say you didn't see any between 13
and 15!
A. No, sir.
Q. You did not see any there-?
A. ·No, sir. I have no record of it.
Q. You did make a careful examination on the lOth day
of November from mile-post 21 down eas~ beyond mile-post
137
.
A. Well, that is. the day we went.
Q. And between 15 and 13 you didn't see any burned spot
inside of the right of way?
A. No, I did not. I have no record of it.
Q. Did Mr. Dudley tell you that the big Richmond Cedar
Works fire was supposed to have started doWJJ, in that range
or territory between 13 and 15 Y
A. No, sir, Mr. Dudley didn't tell me anything of that Jrlnd.
He asked me to go down the railroad, and he walked on one
side of the track and I on the other.
Q. And every one of those burned spots had been put out
and the fire had not escaped from any of them, so far as you
could see?
A. Yes, one had left the track and run across the ditch and
into the woods.
Q. Where was that T .
A. Beyond the roadbed across the ditch fifty
page 2285 } to seventy-five feet, four hundred yards long.
Q. It was put out, though~
·
·
A. That was the 'vest side, somewhere near the 16 milepost.
· ·
Q. What do you mean ·by the west side?
A. The south side.
·
Q. It didn't go any further than that Y
A. All out in the woods had been burned. Yoli couldn't tell
where it stopped.
Q. But that was the extent of· the burned area? That fire
didn't get awav anywhere 7
A. Yes, the fire had g-one and burned over everything.
· Q. That was where ·the big fire started, then f

<
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A. It was where fire was on both sides and cleaned up
everything all along where we were.
.
. Q. You don't know when those places were burned, do you t
A. No, sir.
Q. You don't know how they were burned T
, A. No, sir.
.
Q. You just went down there and saw those burned spots f
-A. That is right, yes, sir.

EMMET·T COLEMAN (Colored),.
a witness for the plaintiff, being duly sworn, testified as follows:

Examined by Mr. Savage:
Q. Emmett, what is you_r n~me ~
page_ 2286 ~ A. Emmett Coleman.
·Q. Wliere. do you live, En1mettf
A. I works for Camp 1\lanufactrtring Comp&ny.
_Q. H;ow long have you been working for Camp Manufac·turing Company T
A. I reckon. twenty some odd years.
Q. What do you do ge~era~ly Y
.A. Work at the shops at the North Carolina Franklin J unction.
Q. Do you remember the ·big fire in Dismal Swamp last
fall?
A. Yes, sir.
Q. Did you go down there T
A. Yes, sir.
Q. What did you go down there forT
A. I went. down there fighting fire.
Q. W'hen was it you went down there?
A. I went down ~here Saturday night, I think along about
the 4th or 5th of October, or somewhere along these-one
Saturday night.
Q. Ho'v long did you stay in there· fighting fire?
A. I stayed in there seven days before I went out. I stayed
in there until the next Su11day. . .
Q. You went down on Satl!-~day a,nd stayed until the following-- Sunday "reek?
A. Yes, sir.
_
Q. You came out the following Su_nday week?
A. Yes, sir Sunday morn~ng.
.
page 2287 ~ Q. When you came out of the 'voods, where
did you come to the railroad T
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A. At what is known as the Camp ~{anufacturing Company's corner post.
Q. Who was with you?
A. Eight or ten or us were together. 1\-Ir. "'\Vard, Laz Reed
and several others.
Q. "'\Vas Mr. Ward a w·hite man!
A. Yes, sir.
Q. "'\Vere there any other white men t
A. Yes, sir; his boy Paul.
Q. When you came out on the railroad, tell the jury what
you saw and what you did?
A. We came out to the corner post on our way to Suffolk;
that is where we were headed for, going in on Sunday, as
we had not been in for a week. vVe walked along the railroad, intending to catch the patrol to Suffolk, and we were
going to catch it when it went back, and we· continued to "ralk
up the railroad. The passenger train passed us on our journey while walking.
Q. Which way was the passenger train going Y
A. Going southward, I suppose you eall it-going towards
·
Suffolk.
Q. All right.
. A. It passed us while going along to catch the ·patrol. The
fire broke out after the train passed us.
page 2288 ~ Q. Where did it break out?
A. Right beside the ties on the roadbed.
Q. About ho"r far ahead of you was it that the fire broke
out?
A. A pretty good little distance. I don't know exactly ho'\v
far. Maybe five hundred yards or more.
Q. "'\Vhat did you do when the fire broke out?
A. All three of us ran ahead to put it out.
Q. How big a place had it burned 7
A. It hadn't burned so much, but around two or three
yards, probably.
Q. What was it burning in Y
A. In dead grass beside the railroad.
Q. Was there any grass gro"ring alongside of the right of
· way of the railroad 1
.A. Yes, sir.
· ·.
Q. How .nigh w·as the grass f ·
'A. .It was ·not so high 'but thick; it "was 'vhaf 've eall wire
·
·
·
grass. I reckon.
Q. How high was it?
A. Probably three or four inches, maybe.
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Q. It was dryY
A. Yes, sir, dry and dead grass.
Q. Was there any fire anywhere around there anywhere
elseY
A. No, sir, there was not any fire anywhere else that I
know of.
page 2289 ~ Q. How long had you been walking before that
train passed you, do you reckon Y
A. We had ·been on the railroad, I reckon, about fifteen
minutes, walking up the road.
Q. About how far would you say you had walked in that
patht
.
A. Before we got to what is known as the tool house, a
place called- Juniper~ We were about half way between that
and where we got on the railroad.
Q. Emmett, can you say about what time· of ·day it was
when you came out to the railroad that Iriorningf
A. We left Camp about six o'clock. This was in the morning. It was before the patrol ran the first time. It left Suffolk, and it generally leaves Suffolk in 'the m-orning and comes
down to Yadkin, and that was before the patrol had run.
Q. That was in the early part of the morning·?
,··A. Yes, but I don't kno'v just what time of day it was,
but it was in the morning.

CROSS EXAMINATION.
By" Mr. Gravatt:
Q. Emmett, who took you out to this fire Saturday night,
October 4th Y
- ·
A. The company truck from Camp 2.
Q. Did yon all meet up with Mr. Poarch Y
.page ·2290- ~ A. He was already down there before we
came.
Q. Did you see Mr. Poarch when you got down there?
A. Yes, sir, we saw him.
·
Q. What did Mr. Poarch tell you about it!
A. He didn't tell us anything. We went in and relieved
that crew that he -had.
·
·
Q. You went in and relieved that crew that he had?..A. ·yes, sir. They had been on duty all night, and we left
camp about 12 o'clock Saturday night.
Q. You left there at midnight Saturday night Y
A. Yes, sir. ·
· '
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page 2291}

LESTIDR :1\!eCALL (Colored),·
·.
a witness on behalf of the plaintiff, being duly
·
··
sworn, testi~ed as follows :

Examined by Mr. Parrish:. ;
Q. Lester, what is your name!
A. Lester McCall.
·
Q. Where do you live'
A. I live at Camp 2 now.
Q. Camp 2 where Y
.A. Franklin, Virginia~ . ·
Q. What are you doing now Y
A. I works· for the railroad.
Q. Whose railroad 7
A. Camp Manufacturing Company.'
·
Q. How ·long have you been working there?
A. I don't know, sir; about a· year and six months.
Q. How long have you been living in Virginia, Lester!
A. AbQut a year and nine months.
··
· ·
Q. Where did you come from T
A. Georgetown.
Q. Where?
A. South Carolina.
Q. What were you doing last fall?
.A. I was helping them control the fire.
Q. Where?
A. In the ·Dismal Swamp.
·
Q.· Do you remember the day that the big fire
·
page 2292 } started in Dismal Swamp last fall?
· A. Yes, sir, I ·believe I do.
Q. Is there a question in your mind about remembering it?
· A. I don't know; sir, there was so much ·fire there ; where
do ·you meant
.
. Q. I mean the fire generally known as the Richmond Cedar
Works fire?
1
A. Yes, sir.
Q. You remember that?
A. Yes, sir.
Q. That was a Saturday, wasli 't it Y·
A. Yes, sir. ·
·
·
·
Q. Tell the jury where. you were on Saturday morning, and
what you did on Saturday, the· day ·that that fire started Y
A. That Saturday morning we· come from Camp · 2 and
come down to·.Suffolk, and caught the ·section crew, and went
out in the Dismal Swamp. We knowed there was~ ·fire.. .
Q. What patrol car was it you caught f
- :;- ·
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A. I don't know, sir, but it -left :at seven o'clock.
Q. On whose railroad was it rulihingY
A. Norfolk & Western.
Q. You went which way on the Norfolk & Western Y

A. We come towards Norfolk.
·
Q. "\Vho was on the cat· With· you the morning you camet
A. I don't know; the crew or fellows on there working.
Q. Who was on there with you!
page 2293 ~ A. Ben Tann, Robert White and Hack "\Vesson.
Q. How far down the rail:road did you go before _you got

offf
A. I don't know sir. We got off between 15 and 14 mileposts.
Q. Who got off 'vith you f
A. 1\{e and: Ben Tann.
Q. 'Vhat happened to Robert White and Hack 'Vesson?
A. They went on down between 13 and 12, I believe, but I
don't know exactly.
. Q. They went on down the railroad f
· A. Yes, sir.
.
Q. When you and Ben Tann got off, about what time of day
was itt
A. I don't know, sir, but I reckon about 7:30.
Q. What did you do Y
.A. Got the water tank and water bucket.
Q. Who had the water tank and who the bucket f
A. I had the water tank and Ben had the bucket.
Q. What did you do then?
· ·
:
A. We went to the water hole and got a tank of wat~r _and
·a buc1ret of water.
· Q. All right; tell the jury what yori did from then on?
A. There was some smoke out on the north side, and we
went out and threw some water on it.
Q. V\There was it?
page 2294 ~ A. Up at the 'vater hole.
Q. About what mile-post was that?
A. Between 14 and 15.
Q. How far was it off in the woods 1
A. I don't know, sir. Some of them say about 9ne hundred
'yards. 1 reckon, but I don't know.
·
·
Q. You say you went to it?
··
A. Yes, sir.
Q. What was it doing when you got to it¥
A. Smoking.·
Q. Was it blazingY
·
·
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A. No, sir, it was not blazing, but smoking.
Q. What did you do to it?
A. Threw some water on it.
Q. Then what else did you dof
A. We worked right along there and patrolled the track
between 14 and 15.
Q. Now, when was the first time that you saw this fire that
you refer to as the big fire of the Richmond Cedar Works~
A. When was the first time f
Q. Yes7
A. That day?
Q. Yes?
A. I don't know, sir. I don't know what time it was.
Q. ,Just tell the jury what you were doing,
page 2295 ~ and how it came about that you saw the fire?
A. We were walldng after the passenger train
passed us, called the Cannon Ball, going towards Suffolk ; 've
walked on behind it. \Ve 'valked I reckon about, I don't lmow
how far we didn't walk, but walked until the train got out of
sight, and saw a freight train coming, and we turned around.
That was up around the car set-off.
Q. That is about what mile-post?
A. That is between 14 and 15.
Q. That is between 14 and 15 or between 15 and 16?
A. I don't know. Let me see; I didn't pay much attention
to the mile-posts. I reckon it n1ight have been between 14
and 15 or 15 and 16. I don't kno,v.
Q. If you don't kno·w, don't say. A freight train, you say,
passed?
A. Yes, sir.
Q. Which way 'vas it going?
A. The freight train was going toward Norfolk.
Q. What happened?
A. I reckon about five or ten minutes after the freight train
passed I saw the smoke on the south side.
Q. What did you do about it?
A. We were about five or six telegram posts when we saw
the smoke on the south side, and we tried to
page 2296 ~ hurry on to put it out, and just before 've got
there another train cut us off, come in between
us and the fire.
Q. What did you do?
.
A. We went and got a tank of water when we got to the
water hole.
Q. IIo'v big- was tlw fire when you got to it?
A. I don't know, but about one hundred feet, I reckon.
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Q. Where was it burning?
A.. Going out across the ditch, out from the road.
Q. Was it burning anywhere about the railroad ties!
A. Alongside of the railroad.
Q. And fron;1 there where?
A. Out in the woods.
Q. About how much did you say Y
A. About one hundred feet, I reckon, but I don't know exactly.
Q. 'Vhy didn't you put it out?
A. We couldn't put it out; we threw water on it, but the
water .did not do any good.
Q. You just put what you had in your bucket on it, and
what did you do 7
A. Threw what water we had, and then went to the hole.
I went to the hole about three times and got some water.
Q. While you were doing that, what happened? Did anybody some up Y
A. Yes, sir.
page 2297 ~ Q. Who?
A. The motor car and section cre·w. The fire
warden had been called ont-Mr. Poarch and several more
come upf
Q. Where were you when the patrol car came up Y
A. I was standing at the water hole.
Q. Were you just standing there?
A. We had some water, and had just come out from the
:water hole then, and we were so tired. We were standing out
there resting.
Q. Was there any fire on the north side of tlie Norfolk &
W estP.rn· Railroad when you got there 1
A. Nothing but a little smoke on the ·north side.
Q. Any blaze or sparks Y
A. No blaze or sparks.
Q. Then what did you do from that time on f
A- w~ went on down-I don't know, but the line post called
the Camp line.
Q. Did you go down to help cut that line?
A. Yes, sir, work~d all that night and the next day.
Q. Had· you been by the place where this fire was burning
that morning- before, or had you been down that far f ·
A- Yes. sir.
0.. How long since you had been by there, do you knowf
A. We had just left it, I reckon, about twenty minutes ·or twenty-five minutes.
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Q. You had been "down there be/or~ and -had
gone on west; is that right 7
A. Yes, sir.
·
Q. You were walking on west when the freight train passed_!
A. Yes, sir.

page 2298 }

CROSS EXAMINATION.

By Mr. Gravatt:
.
Q. Lester, what time did you all get off the patrol car that
morning¥
·
A. I don't know, sir. I think it was about 7:30.
Q. Which mile-post did you get off at f
A. Between 15 and 16, I believe.
Q. I want you to be certain, and don't reckon anything
about it7
A. I don't know exactly what mile-post, but I put it 15
or 16.
Q. Where did you go then Y
A. Went and got the tank and put some water in it.
Q. Where did you get the water tank f
A. From Camp 2.
Q. Did you bring that with you 7
A. No, sir; brought that the day ahead.
Q. Where did you get it that morningf
A. Had it hid in the woods.
Q. On the north side?
i· ·,.
A. Yes, sir.
page 2299 } Q. You went out and got· that f
A. Yes, sir.
Q. Then where did you go¥
A. Got it full of water.
Q. Where did you get the water?
A. From the water hole.
Q. Is that in the swamp1
A. Right beside the railroad.
Q. Now, from that time up until 2 :30 did you get off that
railroad track at all?
·
A.· Yes, we went out beside the road and thre'v soine water
on some smoke and fire.
Q. How long were you gone doing that-throwing that
water on smoke?
A. We were not making no special time, but we were bound
to look ·out for it.
Q. What time of day was it you threw the water on it f
A. I don't know, sir, but I reckon· eight or nine o'clock.
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Q. Then between nine o'clock and the time the Cannon Ball
went east, where were you!
·
A. When the Cannon Ball went, we were at the water hole,
and we. got a tank of water and went on behind the Cannon
Ball.
Q. Did the patrol car follow the Cannon Ball f
A. I didn't see it.
Q. You didn't see the patrol car following the
page 2300 } Cannon Ball?
. .. .
A. Going towards Suffolk f
Q. No; the Cannon Ball going towards Norfolk!
A. No, sir, I didn't see the patrol car.
Q. You did not see it Y
A. No, sir.
Q. You were out there on the track Y
A. Yes, sir, beside the road.
Q. You didn't leave the right of ·way from the time the
Cannon Ball went in to Suffolk until the time you saw tbc
fire, when the westbound freight cut you offY
A. Did you say the Cannon Ball that went to Suffolk f
Q. To Norfolk Y
A. I didn't see the patrol car.
Q. You did not see the patrol carY
A. Nb, sir.
Q. You did not see anybody else go by there, did you Y
A. I didn't notice them.
Q. You didn't see Mr. Oliver when he went by on the pa.trol car.
A. They were liable to have went by on the nine o'clock
patrol car.
Q. But he testified that he went behind the Cannon Ball?
A. I didn't pay any attention V
Q. You were patrolling between 14 and 15, weren't you?
A. Yes, sir.
page 2301 } Q. And you didn't leave the right-of-way?
A. No, sir, not so far.
Q. If you left, how far did you leave between 11 :30 and
2:307

A. I don't know, but we went there to patrol the track and
to look out for the fire. That was out business down there.
That is all I know about it.
Q. You don't know anything about ·when that fire start eel
on the south side, do you?
A. I saw the smoke. If I didn't know it, I wouldn't have
known that.
Q. You saw the smokeY
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A. Yes, sir, after the coal train passed.
Q. You have just told the jury that between the time the
coal train went east and the time you were cut off by a coal
train going west was five or ten minutes. The record is that
that coal train went east about one o'clock or 1 :05, and that
the other train did not come west until 2 :30 or 2 :35. Tha.t
train would have been nearly two hours.
A. The train cut us off and got between us and the fire.
Q. So you did not see any smoke on the south side until
the westbound coal train cut you off Y
A. The coal train passed us.
Q. And you did not see any smoke over there at all that
.time of day?
A. No, sir, I didn't notice it.
Q. That is rig·ht, isn't it Y
page 2302 ~ A. Yes, ~ir. that is bound to be right. I didn't
see any smoke until the train passed.
Q. Do you know a colored man named .John Coston f
A. No, sir.
Q. Whatt
A. No, sir.
Q. Didn't you see John Coston that night after the fire,
when you all were over there on the Camp line fighting fire?
A.. I don't know him.
Q. You don't know·?
A. No, sir.
Q. Didn't you tell John Coston, over there on the Camp
line that night after the fire, that you didn't know how that
.fire got on the soutli side unless it blew across the tracks?
A. I didn't tell him nothing.
Q. You didn't ''tell him nothing'' 1
A. I don't even know him.
Q. You said a while ago you put some water on a fire about
one hundred yards away from the track?
A. Yes, sir.
Q. Do you remember making a statement which ~Ir. Phlegar, the Court Reporter, took down at Suffolk?
A. Sir?
Q. Do you remember making a statement in
page 2303 ~ the presence of defendant's counsel, Mr. Hughes,
which J\ir. Phlegar took down in writing at Suffolk?
1vfr. Savage: "\Vhen?

. . - - - - - - - - - - ---------------
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Witness: At Suffolk?
Bv Mr. Gravatt:
•Q. Do you remember that Y
A. Remember giving a statement, and I am telling it like
I gave it.
·
· Q. Didn't you say in that statement to Mr. Phlegar that
the fire you put water on ·was within one hundred feet of the
N·orfolk & Western tracks?
A. Yes, sir, about one hundred feet away from it. That is
a.bout what I put it, but I don't know.
·
·Q.. ·where was the wind blowing from on that dayY
A. I don't know, sir. I believe it was blowing from the
north.
Q. When you got up to the tracks at the point where the
·:fire burned on to the south, after the westbound freight t.rain
had passed, where was that fire with reference to the ditch
on the south side Y
A. That way.
Q. Was it on the ·south side of the ditch?
A. Yes, sir, it was on both sides of the ditch.
· Q. Both sides of what ditch Y'
A. SirY
Q. On both sides of which ditch Y
page 2304 ~ A. The ditch on the south side.
Q. On both sides Y
A. Yes, sir.
Q. How far had it burned out in the swamp T
A. I don't know, sir. I told you about one hundred feet,
but I don't know exaetly.
Q. You have stated once before about twenty feet, haven't
youY
A. I don't know. I put it that, but it might be less, and
it might be more.
Q. Isn't it a faet that instead of your and Ben Tann being
there in a matter of six ''tel~gram'' poles of this point on the
right-of-way, yon all were out north of the right-of-way asleep,
and the fire came very near burning in to you, and you were
waked up by the westbound freight train, and that is how
you happened to know that there was any fire Y
. A. No, sir, I didn't sleep none that day and none that
nig-ht.
, Q. When was the last time you had slept anyY
A. I slept some Friday night. I was at Camp 2 Friday
night.
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Q. Don't you remember hearing Ben Tann tell, down a:t
Camp No. 2, to a colored man nam·ed Johnson, and to others,
laughing about this thing, before any suit was brought, that
you all were asleep out there in the swamp and come near being burned up ·by the fire, and the train woke_ you
page 2305 } up, and it was the only thing that saved you Y·
A. No, sir.
·
Q. You did not say that!
.
A. No, sir, not that I know of. I know that we didn"t,
because we were not asleep none that day at all.
Q. When was the last day you had slept out in the swampY ·
A. The last day or last night t.
Q. The last day 7
A. I didn't never sleep out there in the day.
.
Q. Do you mean to tell the jury you and Ben Tann, while
out patrolling, hadn't taken a nap in the swamp under the
bushes to the edge of Gum .Swamp f
A. No, sir, not in the day. We slept some in the nig~t.
Q.. Not that day, but hadn't you taken a nap there a day
or two before that Y
,
A. No, sir, not in the day,- and didn't sleep but very little
at night while we were watching.
·,
Q. What·did keep you awake when you and Ben Tann laid
down to take the noon day rest Y
A. We didn't take any.
Q. Where did you eat your lunch 7
A. Ate it walking along.
Q. What time of day Y
A. I don't know, but about nine o'clock.
Q. Nine o'clock in the morning¥ A. Yes, sir. We ate and got up.
page 2306 } Q. As soon as you threw the little water on
that little smoke, you concluded you had made
the day, and you would have lunch 7
.A. We walked along, and didn't make no place specially
to eat lunch.
Q. You patrol the track 7
A. Yes, sir.
Q. Between 14 and 15?
A. Yes, sir. ·
Q. All day7
A. Yes, sir.
Q. Right out on that track -all day?
.A. Yes, sir.
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Q. How long did it take you to throw tbe water out on that
Iittle smoke'
.
.
A. I don't know, sir.
Q. Half an hour!
A. I reckon a little longer than that. We didn't have no
time piece.
Q. Yon didn't have any time piece, and you were not in a
hurryY ·
·
A. No, sir.
Q. You went and threw a little water on it and left and came
backY
A. We threw two or three tanks on it.
Q. And when !1r. Poarch came, yon were so
p~ge 2307 ~ tired you could hardly· get up on the bed?
A. We were nearly broke down.
Q. Yon had been fighting that little fire so hard you w~re
nearly ·broke down?
·
A. We threw three or four tanks on the south side.
Q. How many gallons of water do you suppose you all threw
on that little fire putting it out~
A. On the south side 1
Q. Yes?
A. I don't know, but the tanks hold five gallons..
Q. How many tanks did you throw on it Y
A. About three.
Q. So you threw about fifteen gallons on that little fire in
that space of about twenty feet, and couldn't put it out Y
A. Yes, sir.
RE-DIRE·CT EXAMINATION.

By Mr. Savage:
Q. Lester, did you ever hear what they call down in South
Carolina the Ghecho nigger!
A. Yes, sir.
Q.. Are you one of those?
A. Yes, sir.
Q. Is that the tank you were carrying, or one like it f
A. Yes, sir, ~hat is the one we had th~re-a water tank. vVe
strapped that on the back.
page 2308

~

BEN TANN (Colored),
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

~ichm~nd.
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Examined. by Mr. S~ vage ~
Q. Ben,~whaf is yotir nameT ·:
A. Ben Tann.
·
·
··
· :
Q. Where: do you live? .
A. At Camp 2..
Q. Where is that 7
A. About seven miles from ·Franklin. .
Q. Who runs· Camp 27
·
· ·!·
A. It belongs to the Camp Manufacturing Company.
Q. You ·work for the Camp Manufacturing Company now1
A. Yes, sir. ·
·
..
Q. How long have you been with the Camp Manufacturi:Q.g
Company?
·
··
·
' A. Along six or seven years.
Q~ How long have you b'een in Virginia~
:A. About six years.
Q. Where did you come from 7
A. North Carolina.
Q. Ben, what were you doing last. fall Y
. A. Working· with the c:om:pany...SCamp Manufacturi:p.g
·Company.·
Q. Did you ·go into Dismal Swamp any las~ fall Y - .
A. Yes, sir.
.
· ·
·
..
Q. What did you ·g·o in· there for?
A. To fight fire.
..
page 2309 ~ · Q. Do you remember the day that the big fire
··
started on the south side of the Norfolk & Western Railroad f
A. Yes, sir:
Q. That is the fire that is sometimes called the Richmond
Cdctar Works. fire, isn't it 1
· ·
.
:A: yes, sir. ~
. ~ l
· Q. What time did you get down to th~ Norfolk & Western
;Railroad that day'? ·.J
•
•
'
•·
A. About 7 :00 9'clock-seven or se~en-thirty.
Q. You came from qow1~ the .F·rankhn way!
A.. Yes, ·sir.
Q. Who did you come there withY
A. Mr. Poarch and Lester McCall and Robert White and
Ilack Wesson.
Q. When you got to the Norfolk & .Western, what did you
doY
A. Got on the patrol ca.r.
Q. Who got on the patrol car with you?
A. Ilack and McCall and Robert White.
i'

;

r--- ----

-~~----

-~----

1
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Q. And what happened to Mr. Poarch Y Did he get on with
youY
· A. No, sir. He went all around to look after another fire.
Q. After you got on the patrol car, which way did you goY
A. East, towards Norfolk.
Q. Where did you get off the patrol carY
A. At the car set-off.
page 2310 ~ Q. Where is thatY
A. Between 14 and 15.
Q. Between 14 and 15 mile-posts Y
A. Yes, sir.
Q. Who got off with you Y
A. Me and Lester 1\fcCall that is all.
. ; 1
Q. You and Lester McCall Y
A. Yes, sir.
Q. What did you get off there forY
A. To .patrol the track.
Q. After you got off, what did you and Lester McCall doT
A. We got a tank and filled it up with water.
Q. Is that all you got Y
A. A shovel and bucket.
Q. A shovel and a bucket?
A. Yes, sir.
Q. Who got the tank and 'vho got the bueketY
A. I got the bucket.
Q'. Where did you get it from Y
A. Over in the woods where we had it hid.
Q. Do you know which side of the railroad you had them
hid on?
A. The north side.
Q. After you g·ot your bucket and your shovel and tank,
.
what did you do Y
page 2~11 ~ A. Filled up with water.
Q. Where did you fill up with waterY
A. At the water hole.
Q. Where was that Y
A. On the south side.
Q. About what mile-post was it f
A. Between 14 and 15, down nigher 14.
Q. Are you sure that was on the north or south side f
A. On the north side.
Q. You said the south side. It was the north side, was
jt1

A. The north side where the water hole was.
Q. After you filled up with water, what did you doY
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A. Went to a smoking log and put some water on it.
Q. Where was that log with reference to the water hole 7
A. East from the water hole.
Q. A·bout how far was it from the railroad f
A. The log?
·
Q. Yes!
A. I don't know exactly. I couldn't say. I don't know exactly.
Q. Can you make any approximation?
A. Somewhere around sixty or seventy-five or maybe eighty
h~

.

Q. That is from the right-of-way or from the railroad? Is

.
that from the ditch on the side of the railroad
page 2312 ~ or from the railroad itself 7 ·
A. From the railroad, in my judgment.
Q. What did you do at that log when you got there 7
A. We poured water on it. ·
Q. Was it burning anyf
A. Slowly burning.
Q. Was it flaming any 7
A. No, sir, just smoking.
Q. Were any sparks flying from it Y
A. No, sir.
.
Q. How much water did you pour on it 7
A. A tank-five gallons.
Q. Did thatA. It douched it pretty good and left it smoking.
Q. What did you do then f
A. Patrolled backward a.nd forward.
Q. What is the first thing· you knew about this fire that
started on the south side of the railroad and turned in to be
a big fire?
A. All I know, when we walked towards Suffolk, about the
car set-off, a train passed us before we got there.
·Q. Which way was the train going Y
A. Going west.
Q. Do you know what kind of train that wast
A. I was not paying much attention. I don't know whether
it was a passenger train, or not, but I know one
.
page 2313 } passed us, and we followed it on down.
Q. You follow.ed it on down going west f
A. It got clean out of sight. We went a little above the
set-off.
Q. All right. Then what happened?
A. We turned back and a drag was coming.
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Q. ·What do you mel:ln .PY a dragf
A. A loaded train.
'
..
Q. Wliat kind of loaded train f
A. A coal train. .
., · . .
Q. Which way was that train ·going¥
A. East.
Q. That is towards Norfqlkf ..
A. Yes, sir. ·
·Q. Then ·what happened f
..
.
. . .. . .
..
A. .After- it passed, we ·were coming on behind, and then
an empty train passed. This train was going on down. .. ·
· Q. Which way was the empty train going? .
. A. It- was goin'g west.
· ·
·
· ~
Q. All right. What happened then 1
A. We see some smoke over on the south side after the
loaded train passed. .
.. . ..
.
..
.
Q. How far was the smoke up the railroad from.· you, do
vou know?
·
·
.
· A. No, sir, I don't know. It· was a pretty go9d :'Yays.
.
Q. Wha.t did you do wh~n you saw the smoke f
page 2314 ~ A. We quickened up ·o~r gait, but never crossed
"
the track.
'·
·'
Q~ Which ~ide of the track were. you Qn Y . . .
A. Tne Ii'6rlh.'side. Befo:("e ·we got to the water hole, this
westboti.i:td freight come and was betwixt us and the fire.
·
Q. All right, what did you do 1 ·
·
A. We went across and used up what water we had, and
then we'n't:b.ack and got some more.
Q; Ho;w·many· times did you, do that?
· A. Th'e third time.
· '· · ···
Q: H·ow big was thS:t fir~ wh~n Y9~ first got there Y .
A: Oh,,'it·w:a's--:1 doii'~·hardly kno·w how big it was. It was
pretty good. size. .1One tank of :wa~er w~uldn 't die it.
Q.. Was it as big as this rooin Y•
. -· . .. _.
A. I hardly know, but I guess it. was. .
Q. W'bere was the .fire burning \vheu you got there f
A. It ·crossed the back of.the ditch.
A. The ·back of the ditch.
Q. On the south side of the railroad 1
A. Yes, sir.
Q. How close was it to the railroad track f
A. Burning back to .the track, and some of it had gone.
Q. All right now, what else did you do trying to put the
fire out?
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A. We went back the third time with w·a.ter and
page 2315 ~ found we had done all that we could, and about
that time lV[r. Poarch and Robert White and Hack
came up with the section crew.
Q. Where were you when they came up¥
A. At the water hole.
Q. "\Vas any fire there on the north side of the Norfolk and
Western Railroad when you got over there 7
A. Nothing but a log smoking.
Q. Was there any blaze there Y
A. I didri 't see no blaze at all.
Q. What was this fire burning on the right-of-way? What
kind of stuff was it burning?
A. Dead grass.
(~ All right, Ben. Now, after ~Ir. Poarch got there, then
what else did you doT
A. All of us got on the car and come around to the company's line-the Camp 1\{anufacturing Company's line.
Q. Then what did you do?
A. We stopped there and set down. Then he come up to
Suffolk.
Q. By "He" do you mean 1\{r. Poarch f
A. Yes, sir, and left us there.
Q. Did you work on that fire that night?
,
A. Yes, sir, worked all night.
Q. How long did you stay in there?
A. All night long, and come out next morning.
page 2316 ~ Q: Do you see this water tank sitting down
here?
A. Yes, sir.
Q. Is that like the one Lester had that day?
·
· A. Yes, sir.
r

CROSS EXAJ\IIINATION.
By Mr. ·Gravatt:
Q. Ben, did you mean to tell1'Ir. Savage a minute ago that
when you got to this fire on the south side it was as big as
this room?
A. In my estimation.
Q. ·\\tnen you testified in the Richmond Cedar Works case
you were asked this question: "How big was it 7" And you
answered ''Ten or twelve feet, and the 'vind was blowing right
ahead of it". N o,v, which is correct 7
A. In my estimation.
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-Q. And was your estimate of ten or twelve feet, which you
gave in the Cedar Works case, correct, or your estimate that
it was as big as this court room, which is probably 35 or 40
feet Y "\Vhich is correct Y
·
A. I couldn't tell you exactly, but a good large place.
Q. You said a moment ago when you saw the fire you took
water nnd went straight to it and poured it on, didn't you t
A. Yes, sir.
Q. When you testified in the Cedar Works case, didn't you
say yon had two gallons and a half in the tank, and didn't use
it, but went to the water hole and filled the tank
pa:ge 2317 ~ up before you went there Y You said tha.t in the
Cedar Works case, didn't you Y
A. (No answer.)
•
Q. Didn't you t
A. Yes, sir.
Q. Which is correct t Did you go straight to it and use two
and a half gallons you had, or go and fill up the tank and use
five gallons f
A. We used what water we had.
Q. Then what you told in the Cedar Works case was wrong Y
Mr. Lawrence: What page is tha.t, }fr. Gravatt?
~fr.

Gravatt: Page 164.

By Mr. Gravatt:
Q. What you told in the Cedar Works case is wrong?
. A. I aimed to tell it right, if it is wrong. I aimed to tell
it right.
Q. Yes, but I want you to tell us which is right now?
A. I don't remember.
Q. I will read you some of the questions and answers in
the Cedar Works case:
'' Q. You mean when you first saw the fire you didn't have
any waterY
A. I had about half a tank.
Q. Did you use that before you went to the water holeY
A. No, sir.
Q.. You did not use what you had before you
page 2318 ~ went to the water hole1
.A. No, sir..
Q. You went to the water hole first OZ
.L\. Yes, sir.
Q. How much did the tank hold 1
.

I

I
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A. Five gallons;
· ·
Q. You had two and a half gallons f
A. Yes, sir.
Q. But you didn't use it Y
A. We were not close enough to use it.
Q.. And you went t9 the hole to fill it, and had a bucke~ too.''
That is what you said in the Cedar Works case, that you
had two and a half gallons, and you were not clo"Se enough

to the fire to use it, and you went to the wa.ter hole and filled
the tank and then used it, and now you tell this jury you
'vent straight to it with the two and a half gallons and threw
it on it. Now, which is rightf
A. That is right.
Q. Which one 7
A. That one.
Q. The one I have been reading to you 7
i'
A. A man -can't remember much-I can't.
Q. A man can't remember much Y
A. I can't remember much.
·
Q. Do you remember when Mr. Poarch and
page 2319 r Mr. B. C. Smith and the section gang arrived
down there behind that westbound freight 7
A. I know when they come up where we were.
Q. You know Clarence Porterfield, a colored man, one of
the section g.ang, don't you!
·
A. No, sir, I don't know none of them.
Q. There were three of the section besides the two negroes
which ran the patrol, weren't there T
A. I don't know how many.
Q. _Didn't you say, in the presence of those section hands,
that the fire had jumped aeross the track from the north side
to the south side!
A. No, sir.
Q. ·you deny that Y
A. I didn't say it.
Q. You didn't say that Y
A. · I didn't tell them that, no, sir.
Q. Do you know Mr. Oliver, who testified in this case f
A. Y{'S, sir, I know him.
Q. He was there, wasn't he t
.
.A.· Yes, sir, he cOlD.~ up.
Q. Did you see Mr. Oliver· that night after the :Sret
A. I think he was in the swamp.
Q. Do you remember telling Mr. Oliver, on that night, that
up

I

'
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Saturday night, about how that :fire started, and that you saw
fire over on the north side at a log,. north from
page 2320 ~ where the fire starteq on ~he south?

Mr. Savage: If your Honor please, I don't know what my
friend' is relying on, but Mr. Oliver has. given no such testimony in this case, and he has testified in this case.
Mr. Gra:.vatt: I do not know what he is driving at. I am
asking this man if he did not make a certain statement to
Mr. Oliver. I didn't have to ask ~Ir. Oliver that question
when he was on the witness stand.
- Mr. Savage: What I say is that he should not deliberately
ask a negro of this description if he made a statement unless
he has some evidence of it.
~Ir. Gravatt: No. You are firing off before you are hit.
Bv 1\1·r. Gravatt: ·
· Q. Didn't yon make such statement to ~Ir. Oliver that
night? I warn you I will put 1\Ir. Oliver on the stand to prove
you didY
.A. I don't remember having no talk with him that night
at all.
·
Q. Do yon know a white man by the name of W. G. MorrisT
A. W. G. Morris Y
Q. Yes?
A. "\Vhat is all his name? I don't know W. G.
Q. Yon don't· know W. G. Morris Y
page 2321 ~

1\ir. Savage: He says what is the other part
of his name.
Mr. Gravatt: W. G. Morris, Gates, North Carolina.

A. I know Will Morris.

By Mr. Gravatt:
Q. He is the same man. You work with him?
A. Yes, sir, I worked with him three or four years.
Q. Do you remember· talking to 1\ir. 1\!orris about how
this fire started, before any of these suits were brought?
A. I don't remember telling him nothing about it.
Q. Do you remember stating, in the presence of Mr. 1\'Iorris
and a colored man named Claude Johnson, that you and Lester were asleep on the north side in the bushes, and that the
fire over there liked to have burned into you, and you were
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waked by a train, and that is the way you .knew that there
was a fire outside?
A. No, sir.
Q. You didn't tell him anything like that?
.ll. No, sir.
Q. .A.nd that you supposed that you and Lester would have
been burned up if you had not heard the train and it waked
you up?
A. No, sir. I hadn't been asleep.
Q. I ask you if you made that statement in the presence
of ~Ir. W. G. Morris 1
A. No, sir.
page 2322 ~ Q. And this colore~ man named Claude tTohnsonY
A. No, sir.
Q. You· didn't do itt
A. No, sir.
Q. Now, how many trains did you see there that .morning?
A. I don't know exactly; there were so many passed I didn't
notice.
Q. When you testified in the Richmond Cedar Works case,
didn't you say you didn't see but two trains pass 1
A. If I did, I couldn't remember. There were so many
passed I couldn't remember.
Q. Do you remember when the Cannon Ball went in to Nor. folk that morning about 11:15 or 11:20, a passenger train
going· in to Norfolk. Do you remember that train 7
A. If I remember it, it has passed my memory.
Q. Did you see the patrol go by that morning between 11:00
o'clock and 2 :30?
A. Yes, sir.
Q. 'Vhich way was it going?
A. Gning east, I think.
Q. What train was it following?
.A. I never took no notice.
Q. Where were you then?
A. At the water hole.
Q. Where was the water hole with reference
page 2323 ~ to the place that you saw the fire on the south
side, when 1\fr. Poarch and ~1r. Smith got up
there?
A. Which side was it on 1
Q. How far away from that spot was the water hole1
A. I don't know exactly.
Q. East or west of it?
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A. It was a little west of it.
Q. Five ''telegram poles ol ' '
A. No, sir, not the water hole.
Q. It was not that far away?
A. No, sir.
Q. Was it one ''telegram pole'' away?
A. No, sir. The water was right at the telegram post, and
the fire was over this way.
Note: The question is read at the request of counsel.
A. The water hole back in the ditch.
.
Q. How close was it·to the point where you saw fire on the
south side'
A. I don '·t know exactly. You might say bias across the
track from the water hole.
Q~ Which direction was the wind blowing that day?
A. In my judgment it was blowing from the north.
Q. When you first saw the smoke on the south side, ypu
could also see this westbound freight coming, couldn't yon f
A. The westbound freight?
page 2324 ~ Q. That is the one that cut you off from the
fire¥
A. That is the empty train f
Q. That is the empty train going west. That is the one that .
Poarch and Smith and the patrol car followed, isn't it?
A. They come up behind it after it passed.
Q. Then when you saw the smoke on the south side, that
train was in sight or in view?
A. Yes, sir.
Q. So that the train cut yon off from the smoke in a very
few minutes Y
. A. Yes, sir. The empty train was .the one that cut me off.
RE-DIRECT EXAMINATION.
By Mr. Savage:
Q. Ben, Mr. Gravatt asked ypn when you first saw the
smoke of this big :fire did you, at the same time, see the train
coming' from · Norfolk; that is 'vhat yon told him; is that
what you meant to tell him Y
~- I don't understand you.
Q. Going back: That is what I thQught. Did you see the
fire on the south side of the railroad before the train that
cut·.you off passed t
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Mr. Hughes: Objected to as leading.
Mr. Savage: I don't know that I can put it any other way,
but I will try.
page 2325 } By Mr. Savage:
Q. Tell the jury which you saw first, the smoke
of this fire or the train coming from towards Norfolk Y
· A. I saw the smoke from the fire. It was a. pretty good way
.back. I sa.w the smoke, but I didn't see no blaze.
Q. How long was it after you saw the smoke before the train
came from Norfolk-this ··empty freight train you speak off
A. It was not very long.
Q. Was that train in your sight when you first saw the
smoke!
·
A. Yes, sir.
· Q. The train was in your sight when you first saw the
smoke?

A. Yes, sir, to my remembrance.
Q. When was the first time you noticed that train coming!
What first attracted your att~ntion to that train coming from
Norfolk?
A. I turned around and was coming towards it, and I saw
it.
Q. Did you see it before it cut qou off from ·the fire?
A. Yes, sir, sure.
Q. How long before it cut you off did you see itY How far
was it away when you first saw it Y
A. I saw it a pretty good wa:ys before it cut me off.
Q. And do I understand you saw the train before you saw
the smoke, or you saw the smoke before you saw
page 2326 } ·the train T
·
.A. We could see the smoke and w-e were hurrying and the train was -coming pretty good, and we walked.
Q. How long do you think the coal train had been passed
before you saw the smokeY
A. It hadn't been passed but a little while-a few minutes.
Q. A few minutes 7
- A. Yes~ sir.

RAY WIDMER,
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by ~Ir. Savage:
Q. Mr. Widmer, will you please state your name?
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A. R. P. Widmer-Ray Widmer.
Q. Where do you live f
A.. Camp 2, seven miles out of Franklin.
·
Q.. Who do yon work for?
.A. Camp Manufacturing· Company.
Q. What is-your father's na.me?
A.. E. P. Widmer.
Q. Does he also work for the Camp ~fanufacturing Company?
A. Yes, sir.
Q. What is his business with the Camp lfanufacturing
Company¥
A. Logging sup,erintendent.
page 2327 ~ Q. What is your position f
A. Assistant superintendent.
Q~ I\fr. Widmer, did you have occasion to be in Dismal
Swamp, along· the Norfolk & Western Railroad, the first partof October of last yearY
A. Yes, sir.
Q. Do you remember what day you were in there f
A.. I went in there on Saturday night, the 5th of October.
Q. Saturday night. Was that the 5th of October'
A. I think so, yes, sir,-the 4th or 5th, but I don't remember the date. It was Saturday night, I remember.
Q. What did you g·o down there for?
A.- Father came down for me; he was called in that afternoon, and he took one load of men and came back for more
help, and I took the second load in there.
Q. What time did you leave?
A. I left the camp about 12:00 o'clock.
Q. At night?
_ A. Yes, sir, and got Mr.- Smith, the section man, and he
carried us in there about 3 :00 o'clock.
Q. That was Sunday morning?
A. Yes, sir. We got there about 3:30.
Q. How long did yon sta.y 1
A. Do you mean altogether1
Q. Yes. You got in there about 3 :00 o'clock Sunday morning; how long did you stay in there 1
page 2328 ~ A. Do you mean before I came out the first
time?
Q. Yes?
A. I came out 1\!fonday.
Q. Who was with you when you came out 1
A.. I went: down and got the men started and came by the
I

I

'
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camp and ate again, and I met nir. Oliver at t11e camp ab
he was going in. He and myself cam.e back down to· the
track and waited for the patrol ca1-.
Q. At- what point did you come out on the Norfolk & Western Railroad track T
A . ...J\.t the Camp corner.
Q. Do you know about what mile-post that ist
A. Just beyond the tool house, but I don't remember the
number of the mile-post.
Q. You came out in front of ~Ir. Oliver there?
A. We came back to where we were eamped and Mr. Oliver
came over there with me.
Q. When you got out to the railroad, tell the jury what.
happened and what you did Y
A. ~fy business in coming out was to get some food for the
men we had fn there, and we waited for the patrol car t<;>
come out. \V e were sometime waiting there. When we· saw
the patrol car-it stopped just before it got to us and put out.
a fire, so ~fr. S'mith said. He didn't have time to carry us
back to Suffolk to our car, but had to follow throug·h the
swamp. Before he got to the end of his bea.t a 1.
page 2329 ~ JerichoQ. (Interposing.) Let me interrupt you. Was
the patrol car coming from Suffolk Y
A. Yes, sir, g·oing towards Norfolk. I was trying to get.
to Suffolk. Before he got to Jericho water tank he met the
other section man, :Wir. Taylor I think it is. Mr. Taylor was
off his section and l\:fr. Smith said to put out the other1\fr. Gravatt: You don't know that.
\Vitness: Yes, sir, I took his word for that.
~fr. Gravatt: You can't tell that.
By 1\fr. Savage:
Q. What Smith was it?
A. The section foreman.
Q. You said something about the ,Jericho water tauk1
A.. That is where he 'vas supposed to go.
Q. Let us get it straight: Where is the Jericho water tank
with reference to the 14 mile-post?
A: I meant Yadkin water tank a,nd not Jericho.
Q. You went towards Yadkin 1
A. Yes, sir, and before \ve got here he met the other section man, and he said everything was all right, and that he had
just come and put out a fire.

~-~---
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]\fr. Gravatt: That witness is telling hearsay.
The Court: You must not tell what somebody told you .
•Just tell what you know yourself.
page 2330 ~ By ~f r. Savage:
Q. What was the section man's name that yon
met?
A. Taylor, I understand.
Q. Where did you meet him?
A. We met him around two and a half to three miles, I
guess-two miles, any way,-from Yadkin. We turned around
and cam eback to where nfr. .Smith's section men were working, and he got off the car and got his dinner and got a c.ouple
of drinks of water out of the water barrel. He stopped to get
water. vVe went down the road about the 17 mile-post.
Q.. You are going towards Suffolk Y
A. Yes, sir, we stopped there and put out fire.
Q. Where was that Y
A. Around the 17 mile-post.
Q. Where was the fire¥
A. On the right-of-way between the ditch and the bank.
We stopped there and put a couple of tanks of water on tha.t,
and went down proba:bly a mile and a half and put out another.
We didn't have any water especially to go on there, and we
stopped there and we thought the patrol car would come back
·and bring some. water. They put us off at Jericho Ditch,
near Suffolk, and there were three fires burning between there
and the highway crossing. I didn't go to those three. The
patrolman were going there.
Q. Was tha.t on the Norfolk & Western right-of-way?
A. Yes, sir.
page 2331 ~ Q. That was on Monday, October 6, 1930?
A. Yes, sir.
Q. Did any train pass you while you were on the patrol,
or before you got on the patrol Y
A. Yes, sir.
Q. What train was it 1
.
A. I don't know what train, but the boys said the Pocahontas.
Q. Which way was it going?
A. I don't remember just which way.
Q. Were you following any train when the patrol came
back?
A. They were following a train through. They went towards Norfolk, and when they came back they came to bring
us out.
·
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Q. Were you following any train! .
A. They were, yes, sir. That is the reason that they had
to go down ·before they could turn around and bring us back.
~hey had to follow the train on through.
Q. That fire, you say you stopped and put out along about
the 17 mile-post, tell t!Je jury whether there was any fire burning anywhere around that neighborhood!
·
A. No, sir, there was no fire there a.t all.
Q. Was there any blaze tha.t that -could have caught from
other than the train?
A. No, sir.
page 2332 ~ Q. Ho'v about where you said you stopped and
put out the other fire which you ·didn't put out
good¥
A. There was not any other.
Q. vVas there any burning where you said there were three

fires'

· A. No, sir.
Q. Mr. Widmer, did you have occasion to notice the rightof-way of the Norfolk & Western Railroad with reference to
whether it was clean or whether stuff was growing there 7
A. It was foul, and th-ere were rotted bushes and things
.that had been cut down and not removed, and they lay there
and dried.
Q. Were there any weeds along there f
A. They say they had been cut down. There was grass
and low and higher bushes were there, as if cut down.
Q. Was it inflammable Y
A. Yes, sir, very much so.
Q. .And you had occasion to go in and out of Dismal Swamp,
or did you have oocasion to go in and out of it last year many
time~?

A. Yes, sir.
· Q. vVere you in there more than once last summer and .fall?
A. Yes, sir.
Q. Did you, at any time, noti-ce any sparks of fire or coals
being dropped or thrown by Norfolk & Western
page 2333 } trains when you were in there?
A. Yes, sir.
·· Q.. Can you tell the jury any particular time'
A. One night my .father sent word to Mr.-he left word at
l1ome for me, when I come in, to come down io the tank and
get him, that he had been fighting fire for sev·eral days, and
'that he thought the fire would be so that he could leave ;it,
and I walked down, and he. was not at the tank, and I walked

r-----
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in the swamp, and I found him on the ditch bank there where
they had all surrounded the fire, and had two or three men
watching it until next morning. I walked in there I guess
three or four miles that night, and several trains passed, and
a spark or two would fail on me, and I had to hold my collars up to keep it from getting down my neck.
Q. How far was that from the Camp cornerf
A . .At the time I ''rent in there . was about four miles, the
furthest point of it,-three or four miles,-from Jericho tank..
There was a little fire between the track and the power line
on the south side.
Q. '¥here did the sparks come from Y
A. The stack.
Q:. The stacl{ of what7
A. Of the locomotive.
page 2334 ~

CR.OSS

J~XA~IINATION.

By Mr. Gravatt:
Q. !vir. Widmer, yon testified for the Richmond Cedar
Works, didn't you Y
A. 1res, sir.
.
Q. Your father testified for the Richmond Cedar Works,
didn't he?
A. I think so, yes, sir. He was down there.
Q. .All of you are employed by Camp l\fanufacturing Company?
A .. I-Iow is that?
Q. Yon and your father are both employed by the Camp
Manufacturing Company T
A. Yes, sir.
Q. These two fires which you have undertaken to testify
about were on Monday, the 6th day of October, wercn 't they?
A. They were on ~{onday, yes, sir. The 6th of October is
correct.
Q. Yon did not see anything east of mile-post 15 to indicate
fire?
.A. East of mile-post 15?
Q. Yes?
A. Around 15 mile-post I don't know just ho"r far either
way where :rvrr. S'mith stopped and put out the fire which he
claimed was fire bfore he got to us.
Q.. You didn't go down to see it?
p~ge 2335 ~
.A. No, but I was a. short distance from it, and
I saw the car stop and I saw the smoke, but I
did not see the blaze.
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. Q. You did not see any fire on the right-of-way east of milepost 15, did you 1
A. No, sir.
Q. You did not see any dry grass and bushes cut down east
of 15, did you Y
' A. Yes, sir.
Q. Whereabouts-how far east did you see bushes cut down
on the right-of-way there~
A. Well, practieally all the way where it had been burned
up in the old part.
Q. How tall were those bushes l Let us be accurate Y
A. Some were tall and some taller.
(~. Give it to the jury in inches~
A. .Some were probably taller than others.
Q. Well, how tall--six inches to a foot?
A. Six inches to two feet.
Q. Grass everyw·here was dry in October, wasn't it?
A. More or less, yes, sir.
Q. ·wasn't there some green growth along on the right-of..
way even in October f
A. In some spots.
Q. On the north side 1
page 2336 ~ A. Some spots it was green and some spots·it
was dead.
Q. There were some green reeds that had grown up on the·
north side, weren't there~
A. Across the ditch where the fire had burned before, and
it growed up a~terwards green.
Q. That is along on the north side?
A. Yes, sir.

ROBERT WHITE (Colored),
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by 1Ir. Saavge:
Q. What is your name, Robert1
A. Robert White.
Q. Where do you live?
A. ~fy home is in Ahoskie. I live in Franklin.
Q. Ahoskie is down in North Carolina f
A. Yes, sir.
Q. And you work in Franklin~
A. Yes, sir.
Q. Who are you now working for?
A. Camp Manufacturing Company.
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Q. How long have you been with them Y
A. About three vears off and on.
page 2337 ~ Q. What were you doing last fall Y

It

.I ·

A. I was worldng extra, fig·hting fire.
Working with Mr. Atkinson~
Working for 1\Ir. Norman Poarch.
Where were you fighting fire Y
: I
At different places.
What general section?
A. On through to North Carolina in different places.
Q. Did you ever fight any fire on the Norfolk & Western
Railroad?
A. Yes, sir.
Q. Do you remember the day that the Richmond Cedar
Works fire, the big fire, sta.rted on the Norfolk & Western
Railroad¥
.A. Yes, sir.
Q. Tell the jury where you were that morning, and what
you did that dayY Did you start from home that morning?
.A. I came from Franklin that morning.
Q. Tell the jury what you did 1
A. We left Franklin that morning about half past five or
six o'clock and come into Suffolk and got on the motor car
at the water tank, myself and Hack "\Vesson and Lester McCall and Ben Tann. We got on the motor car at the water
tank, and come between 14 and 15 and puts off Ben and Les.
ter, and we goes on down to 13 and gets off there.
page 2338 ~ Q. What did you do when you got off?
A. We got off there, and there were some roots
and thing·s smoldering·, and we stayed all day until about
1 :BO or 2 :00 o'clock pouring water on roots and· thinks there.
Q. What happened about 1:30 or 2:00 o'clock?
A. About 1:30 or 2:00 o'clock I happened to be beating on
the side of the right-of-way, and I happened to see a smoke
towards Suffolk; J\!Ir. Poarch was.there, and I called him and
told him I believed I saw a smoke on the south side of the
railroad. He gets up and comes to the railroad, and by that
time there was a freight coming along there. After that
freight passed he climbed the light signal. By that .fime Mr.
~'3mith and his men come, and we got aboard and went down
there.
Q. Did you come down from towards Suffolk down to the
13 mile-post that morning'
A. Yes, sir.
Q. Were you sitting so you could see, on the patrol car,
Q.
A.
Q.
A.
Q.

coming downY

·
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. .4.... Yes, sir.
Q. Did you see any fire burning that morning!
A. No, sir.
Q. On -either side of the railroad?

A.. There was fire way back towards the Virginian Railroad
in the Gum Swamp.
page 2339 } Q.. Did you see any fire burning on either side
of the railroad as you came along!
A. No, Rir.
Q. Do you remember any train passing you before the
weRt-bound train?
A. Yes, sir, several passed along there. I can't remember
how many there were; I was working.
Q. You did not take particular notiee?
A. Yes, sir.
Q. When you got on the patrol with 1\!r. Poarch-did you
and Mr. P·oarch get on the patrol before or after Mr. Smith 7
Was he on there when yon got on?
A. He was already on there.
Q. You got on the patrol, and tell what happened? Did
you go down to where the fire was burning?
A. Yes, sir.
Q. When you got there, how big was the fire?
A. A pretty good fire. It had burned back about half way
from the railroad to the power line.
Q. Was it a bad fire or just a little fire?
A. Right smart fire, and it was burning right fast.
Q. Where was it burning?
A. Burning right straight back and off on the side-there
was a little burned alongside of the railroad bed.
Qt. And ·baek south from the railroad?
page 2340} .A. Yes, sir.
Q. Who was there when you got there?
A. Ben Tann and Lester 1\ticCall.
Q. What were they doing?
.A.. On-e was at the fire and one was coming from the water
hole when we got there.
Q. What did you do after you got there Y
A. We didn't do anything but stayed a few minutes and
then gQt on the motor car and went up to another line and
we got off there, and the rest of the gang went to Suffolk.
Q. You say you went to another line; how far was it from
the fire that you got off?
·
A. It \vas the other side of the 15 mile-post.
Q. Was it the Camp corner you got off?

,---
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A. Yes, sir.
Q~ Did you g·o down into the swamp to help fight fire?
A. Yes, sir, all night.
Q. How did Ben and Lester look when you got there? Did
they look like they had been to work or had not been to work f
A. They were 'vringing wet with sweat. They looked like
they had been to work.
Q. l)o you remember, when yon got to the :fire, ]/fr. Smith
and 1\!r. Poarch going over to look at a logY ·
A. Yes, sir.
Q. How far was that log off from the railroad 7
page 2341 ~ A. I disremember how far; I didn't pay much
attention to it, but a pretty good way from the
railroad.
Q. Did you see any flame or spark coming from the railroad?
A. ~o, sir.
_
Q. Do you know whether it was east or· west from where the
fire started-towards Norfolk or S'uffolk, or where was it!
A. Towards Norfolk.
Q. But you don't know how farf
A. ~o, sir.
CROSS EXA:NIINATION.
By Mr. Gravatt:
Q. Robert, which one of these boys, Lester or Ben, was at
the fire a.nd which at the water holeY
A. Which was at the fire?
Q. YesY
A. I disremember which it was, but I remember that one
was.
Q:. Wha.t was he doing f
A. I don't know whether he was pouring water. He was
at the fire, but I don't remember whether pouring water. One
-was at the water hole or going to the water hole, one or the
other.
Q. You say there was a. big fire over in the Gum Swamp?
A. Yes, sir.
Q. That is north of the ~ orfolk and Western f
A. Yes, sir.
·
page 2342 ~ Q. That was over there all day, wasn't it f
A. Yes, sir.
Q. And the wtnd was from the north to the south Y
A. I disremember where the wind was at.
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Q. Wasn't the wind blowing the fire which you saw going
on south of the right-of-way towards the power line?
.A. Yes, sir.
Q. It was going pretty fast with the wind, wasn't it 1
A. Yes, sir.

HACK WESSON (Colored),
.a witness on behalf of the plaintiff, being· duly sworn, testified as follo·ws:
Examined by ~fr. Savage:
Q. Hack, what is your name?
A. Hack Wesson.
Q. How old are you Y
A. I was 43 years old the 15th of this last gone l\farch.
Q. How old¥
A. 43.
Q. Some one wants to }{now whether 43 or 631
1\fr. Gravatt: Or 73.

By Nfr. Savage:
Q. VVhere do you live Y
A. Franklin.
Q. Who do you work for 1
A. The Camp Company.
Q. How long have you been working with them?
A. Going on twenty-five years. I went there in 1907.
Q. Hack, what were you doing last fall~
A. I was down in Dismal Swamp one part of the time.
Q. Were you down there when the big fire, or ·the R.ichmond Cedar Works fire started 1
.A. Yes, sir, I was there Saturday morning whim it broke
out on the south side of the railroad.
Q. Turn so the gentlemen can hear you. Talk so that they
can hear you, and tell what you did on Saturday, the day the
big fire started f
A. '¥hat was I doing?
Q~ How did you get down there Y
A.· I went- down with Mr. Poarch on the car.
Q. You went down with him until you got to the railroad
near Suffolk?
·
A. Yes, sir, to the water tank.
Q. When you got to the water tank, what did you do?
A. Got on the patrol car, and 1vas there at the 16 mile-post
I think it was.

page 2343 ~
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Q. You got on the patrol car at the water ta.nkT
A. Yes, sir.
page 2344 ~ Q. Who g·ot on with you?
A. Robert White and Ben Tann and Lester
1\1 cCall and another man, I don't know who the other man
was. It was a section hand.
Q. I didn't exactly understand you f
A. The others were all section men. and I don't know who
they were.,
Q.. Which way did you goY
A. Went up the railroad towards Norfolk.
Q. Towards Norfolk Y
·
A. Yes, sir.
'Q. Did anybody ge.t off that patrol ca.r before you did Y
A. They put Lester McCall and Ben Tann off about two
tniles below the point I was ; they carired us two miles further.
Q. Did they put Lester off before you got offf
A. Yes, sir.
Q. Who went on with you f
A. Me and Robert White.
Q. Where did you get off?
A. I got off at the big ditch tha.t comes from Polishtown.
Q. That is somewhere around the 13 mile-post, isn't it'
A. Yes, sir.
Q. When you came down on the patrol car that morning,
down the Norfolk & Western were you sitting so you could
see out?
page 2345 } A. Yes, sir.
Q. Did. you see any fire burning on the south
side of the railroad Y
.A. No, sb:.
Q. Did you see any burning on the north side?
A. No, sir.
Q. Did you see any smoking there back on the north side 1
A. I saw: some smoke, but I didn't see any fire at aU.
Q. All right. You got off about the 13 mile-post Y
A. Yes, sir.
·Q. Now, what did you do Y
.
A. I got off, and there was some smoke on the north side
where we got off, and we were watching it.
Q. Did anything happen along later in the day?
A. No, sir, not until we saw the large :fire break out down
ihere.
Q. Wha.t was the first you knew of the fire that broke out?
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A. Robert White was the man who first saw it. He ·told
them there was a fire that caught on the other side of it, and
called Mr. Poarch's attention to it, and all of them went
down there to see about it.
Q. Did you go here?
A. Yes, sir.
Q.. You got on the patrol carY
A. Yes, sir.
page 2346 } Q. Did you follow a freight train, or do you ··
remember?
A. The freight train and the other train that had passed
had done gone. The· coal drag come through and a passenger
train.
Q. Do you remember whether Mr. Smith was on that patrol when you got onf
A. Yes, sir, he went on down there with us.
Q. Did you go on before, or did he go on before you didY
A. We all got on about the same time and went down.
Q. When you got to where the fire was burning, how big
a place was burning, do you remember Y
A. Nea.r about four acres, I reckon. It 'vent to the power
line out there.
Q. Where was it burning-on which side of the road was
it burning?
·
A. On the south side.
Q. Was it burning on the railroad right-of-way?
A. It was burning on through the woods. When I went
there it was a long ways.
Q. Had it burned on the right-of-way?
A. Yes, it burned over there clean on through.
Q. Was there any fire on the north side of the railroad
when you got there 7
A. Nothing but the smoke; there was no blaze at all.
Q. Who was there when you got there!
page 2347 } A. Ben Tann and Lester McOall were there.
Q. What were they doing Y
A. Standing over by the well looking at it.
Q. Looking at it when you came up Y
A. Yes, sir.
·
Q. Had they been fighting :fire, do you know?
_
A. One of them had a tank on his back, and both were
standing looking at it, and I didn't think there was much yon
could do about putting it out.
Q. Was the fire so bad you couldn't put it out Y
A. Yes, sir.
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: Mr. Hughes: Objooted to as leading.
Mr. Savage: I withdraw it.
By Mr. Savage:
Q. Hack, what did you do from that time-where did you
go from there?
A. Didn't go nowhere. We stayed there until the crew
come from Franklin about sunset.
Q. Then what did you do?
A. All of them went together to back-firing and raking back
to the company's line.
Q. Did you go into the swamp that night?
A. Yes, sir.
Q. And help fight the fire 1
A. Yes, sir, and stayed until Sunday morning~
page 2348 ~ Q. Hack, did you notice what condition the
·
right-of-way o£ the Norfolk & Western was that
day, that Saturday that the fire started f Did it have anything growing on it, or was it clean?
A. What was there was these bushes they had cut down.
·They were cut down and dried up.
Q. Was there any grass growing on it?
· A. Yes, sir, they had cut them on top of the grass and
dried two or three feet de·ep.
Q. What did you see?
A. The undergrowth and weeds and things where they had
cnt them down and hadn't moved them, and they were on top
of the other green grass.

CROSS EXAl\tiiNATION.
By Mr. Gravatt:
Q. Hack, see if you can talk a little louder, please. ~Then
that gang· came back from Franklin and you all joined them
and went on into the woods to fight fire, was 1\{r. Poarch
along1
A. On Sunday morning?
Q. No ; that Saturday morning Y
AJ Yes, sir, J\IIr. Poarch was in the party.
Q. He was the.re 1
A. Yes, sir.
Q. Were you there when Air. Poarch met this gang· which
had come in from lt,ranklin?
page 2349 ~ A. Yes, sir; I think he had brought them up
there.
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Q. You were not present when the gang and Mr. Poarch
first got together, were you 1
A. From Suffolk?
Q. Yes¥
A. He come and started them off.
Q. What· I want to know is were you present when Mr.
Poareh met this gang of men and told them tha.t they had to
go into the woods to fight fire¥
A. I was not in Suffolk, but I was there when they come
and went to work.
Q. Did you hear what Mr. Poarch told them?
A. No, sir, I didn't hear what he told them.
Q. You stated a moment ago that when you all got down
there on the patrol car, a.t the point where the fire was, on the
south side, that Lester McCall and Ben Ta_nri were over a.t
the well. Now, I want you to think carefully and see if you
didn't testify at the R.icbmond Cedar \V orks trial that they
were out in a field at a burning log, over in the swamp on
tl1e north side?
A. No, sir. They were out there cutting out the smoke.
Q. Listen at me.
A. He was up ahead cutting out smoke, where logs and
smoking stumps were. I-Ie was down there at the same place.
Q. They were not at the water hole then?
page 2350 } A. They were there when we got there.
Q. Now, listen to this question that was asked
you at the last trial in the Richmond Cedar Works case :

"Q. Did you tell the gentleman representing the Norfolk
& Western that when you reached where Ben Tann a.nd Lester 1\IoOall were, you found them on the north side in the open
field putting out some smo-king stumps?
A. Yes, sir, right by the log that we were talking about
smoking just now.
Q. You did tell him tha.t?
A. Yes, sir.
Q. That was on the north side 1
A. Yes, sir, on the lefthand side coming from Suffolk.~'Which is correet, the statement you made last summer in
the Cedar Works case, or the statement you are making now
that they were at the water hole?
A. They were at the water hole when I got there, but they
were not putting out the fire, but looking at it.
Q. I read you from the stenographer's copy of your testi-
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mony which you gave in the Cedar Works case, and I asked
yon to tell us which is right, "rhether they were over on· the
north side at the stump, or whether they were at the wa.ter
holeY
A .. The water hole is on the north side.
Q. I know that the water hole is on the north side, but the
water hole is right in the ditch according to the testimony of
other witnesses, isn't it~
page 2351 ~ A. (No answer.)
J\fr. Gravatt: We have no other questions.
1\fr. Savage: You read this witness a part of his testimony.
Did you also note his testimony on page 216, about where he
said these people were 1
1\fr. Gravatt: . I didn't note it today, but I know that he
made a different statement, and 1\fr. IIughes read him a statement which he had given Mr. ·uzzell, and we read the latter:
part of his testimony, and we would not have asked him about
it except he made a different statement.
Mr. Savage: At the last trial he testified as he did this
time.
Mr. Gravatt: Yes, and we took him on cross examination
and he admitted the other.
Mr. Lawrence: And he likewise said' that he couldn't rea.d.
lVIr. Gravatt: Yes, and he admitted the statement as being
true, and I suppose being under oath that is what he meant.
RE-DIRECT EX.A.l\fiNATION.

Ry Mr. Savage:
Q. Hack, do you remember the statement that Mr. Gravatt
referred to, that he said you signed? Do you remember making tha.t statement to Mr. Uzzell before the last
page 2352 ~ trial Y
A. I made the statement that I gave in today,.
about the same as I have always known.
Q. Do you remember, before the trial of the Richmond
Cedar vYorks case, 1\:fr. Uzzell came to you to get a statement
from vouf
A. Yes, sir.
Q. Can yon read 1
A. No, sir, I can't read.
Q. vVho wrote up the statement 1
A. He did.
Q. 1\Ir. Uzzell1
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· ...~. Yes, sir.
Q. Do you know wl1at he was writing, or the thing that
you signed~
A. No, sir.
Q. Did you tell him anything different then from what you
hnve told this jury today?
.. A. No, sir.
Q. Ha-ek, do you remember where Lester 1\ticCall and Ben
rrann were when you got up to that fire T Do you remember
it nowT
A. Yes, sir. They were standing over by the well.
Q. When you say ''the well'' do you mean the water hole¥
A. Yes, sir, where they dug out.
Q. On which side of the railroad track was the water hole!
A. On the north side.
page '2353 }

RE-CROSS EXAMINATION.

By 1\tir. Gravatt:
Q. You are certain both were standing at the water hole f
A. Yes, sir.
Q.· Robert White was 'vith you, wasn't he?
A. Yes, sir.
Q. He just testified tl1at one was at the fire and the other
at the water hole; now, which is right?
A. I-Ie might have seen differently. Both were standing
there when I saw them.
Q. The statement you gave Mr. Uzzell, he read to you?
A. Yes, sir. When I saw them, both of them were standing there, and all of us "rere there, and the fire was burn·
ing, and nobody could p·ut it out.
page 2354}

W. T. O'BERRY,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

•

Examined by Mr. Savage:
Q. Mr. O'Berry, please state your name!
A. W. T. O'Berry.
Q. Where do you live, Mr. O'Berryf
A. I live five miles below Franklin.
Q. How long have you lived where you now live!
A. J have been there about six years.
Q: Who do you work for Y
A. Camp Manufacturing Company.

..... -f
.... ,
:""
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Q. How long have you been working for Camp Manufae..
turing Companyf
·
A. Somewhere around eighteen or twenty years,
Q. Were you in and out of Dismal Swamp, along the Norfolk & W et?tern Railroad, this p:re~ent fall a year ago Y
A. Yes, sir.
Q. What were you doing in there Y
A. I was sent down there by the Camps to protect their·
property from the fire.
·
Q. Who were you working under Y
A. With Mr. Widmer, the superintendent; I was under
him.
·
Q. What time was it when yon were in there?
.A.. Along ~om,e time about this time of evening. I don't
remember the day.
page 2355 ~ Q. Were you sent in there one Sunday to help
Mr~ Smith,- do you recall Y
.
A. Yes, sir. ·
Q. What Mr. Smith was that?
.
A. I don't know. His name i$ Smith is all.
Q. What does he do Y
A. Section foreman.
Mr. Gravatt: I move that the question and answer he
stricken out as leading. It is designed to have the witness
say that he was sent in there to help B. C. Smith do some
back-firing.
The Court : I think yon can ask what day of the week
he was sent there, or why he was sent there. I d.o not know
the purpose, b1,1t I think the q11estion is objectionable.
Mr. Savage: Tam willing to accede to the Court's judgment that it is leading, hut as to the purpose I repel it.
The Court: I don't know what Mr. Gravatt referred to,
but I think the questiQn is objectionable in its form.
By Mr. Savage:
Q. Did you go in there one Sunday during last fall Y
A. In the Dismal Swamp!
page 2356 ~ Q. Yes.
A. Yes, sir, .I went with Mr. Sn:rith, the section foreman.
·•
·
·
Q. What did you go there for?
A. Mr. Widmer told me to help keep the fire from crossing
the track.
Q. Why did yon go to Mr. SmithY
A. Because he told' me to .

•
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Q. What Mr. Smith is that, do you know?
A. We just patrolled the track to keep the fire· from going
over the railroad.
Q. What Mr. Smith is it, do you know?
A. His name is Smith is all I know.
· · Q. What does he do¥
A. Section foreman.
Q. What railroad 7
A. Norfolk & Western. I think that it was his track, but
I will not be positive. There were two of them.
Q. While in there about a year ago, did you notice anything that happened 7
.A.. Nothing more than one train passed and threw .fire on
the edge of the right~of-way.
Q. What train was it?
A. I don't remember.
Q. Which way was it going?
page 2357 } A. West.
Q. Was it a passenger or freight train 1
A. I disremember.
Q. You say the train put out some fire; tell us some more
about it?
.A.. A colored fellow worked in the swamp, and he had a
crew there to keep the fire out. J\.fr. Smith had gone up the
track towards Suffolk, and this train passed; and when it got
about as far as from here across the street the fire broke
out, and me and this old darkey went and put it out. I bave
forgotten his name, but he is dead now. It 'vas a small place
and we put it out. The fire was on the right-hand side of
the track going west. Mr. Widmer told me to go there and
see that the fire didn't cross on the other side.
Q. Where did the fire come from that you put outf
A. I don't know, sir. You mean the fire we put out on the
right-of-way?
Q. Yes.
A. I tl1ink from the locomotive. There was not any until it
passed.
Q. Was there any more fire Y
A. The fire lacked a thousand yards of being there. The
fire that had burned was up above there.
Q. You say you don't remember the man who was down
there, do you-the man that had the crew down there 7
A. An old colored fellow who worked for the
page 2358 ~ State. He worked for Mr. Atkinson, he said.
He is dead now, they tell me. .He had some men
there, and he called them up and put the fire out.
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Q. Do you lmow whether that man testified in the Richmond Cedar Works caseY
A. Yes, sir, he was here then.
Q. He was here and testified f
A. Yes, sir.
Q. You testified in the Richmond Cedar Works case, did
vouY
.. A. Yes, sir, the same thing.
CROSS EXAMINATION.
By Mr. Gravatt:
Q. Why was it you were sent down to keep it from crossing the track and getting over on the south side Y
A. I don't know, but Mr. Widmer told me to.
Q. Near what mile-post was it burning?
A. Captain, I -couldn't tell you. I judge it to be about
ten or fifteen miles from here was where the fire was.
Q. About what mile-post was it you say the little fire
sprung up behind the train Y
A. I didn't notice the mile-post. I hadn't given it a
.
thought.
page 2359 ~ Q. Do yon know where Camp's corner is?
·
A. Yes, sir, where Camp's track comes out
to the track.
Q. How far was it Y
A. Captain, I will bedogged if I hardly know.
Q. I am trying to help you locate it, if yon can.
A. I paid so little attention to it I didn't notice the milepost. It was somewhere around, if I make no mistake about
it, about a mile or half mile from Camp's .corner.
Q. Which way-east or west Y
··A. East.
Q. East?
A. I think so, but I will not be positive.
Q. And that fire which you saw a thousand yards awayA. (Interposing) I say somewhere about there.
Q. Just wait a minute. Was that on the north or south
sidef
A. It was on the righthand side going to Suffolk.
Q. That would be the north sidef
A. Yes, I suppose so.
Q. How far was that from ·Camp"s·cornerf Was jt in sight
of Camp's corner?
A. Yes, sir, you could see the smoke of it.
Q. Were you ever down the·re in the night t
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A. On the .Norfolk & Western Railroad!
Q. On the right-of-way in that neighborhood at nightt
A. No, sir.
Q. When you were there, was it before the big Cedar Works
iire started 7
page 2360 ~ A. Captain, I don't know. There was not any
fire, I don't think, in there then. I don "t know
when it started, but it started below there, so they told me.
Mr. Gravatt: All right, good bye, and go home so far as
we are concerned.
W. S. ROGERS, JR.,

a witness on behalf of the plaintiff, recalled, testified as follows:

Nute! A map is handed to Mr. Gravatt.
Mr. Gravatt: Do you want to introduce this map?
Mr. Lawrence: Yes, sir.
Mr. Gravatt: I will not object to it upon one condition,
that you will give us two copies of it.
Examined by Mr. Lawrence:
Q. You testified yesterday!
A. Yes, sir, I started to.
Q. Have you recently made a plat of this Ackerly tract
on the south side of the Norfolk & Western Railroad, in Norfolk County, showing the adjoining property?
A. I have.
Q. When did you make that?
A. I have worked on it at various odd moments from June
last until last Sunday night. I finished the surpage 2361 } vey last June, and I worked on the map ~t ·odd
mome:t1ts from then until last Sunday night.
Q. Is that a map made from the survey?
·
A. Yes, sir.
Q. Will you state whether you had blue prints made from
the original tracing Y
A. Yes, sir.
Q. Are these the ones in court here?
· A. They aN.
·
·Q. Mention has been made several times of Camp's corner ; I am going to ask you to take a red pencil, if you have
one, and indicate on the plat where Camp's corner is Y
A. I take that to mean 'you are speaking of Camp's large
tract of land. He has another smaller tract. to the east of

r----·
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the Richmond Cedar Works jib, which goes across the railroad. What is generally referred to as Camp's corner is a
concrete monument which sits right over here where I am
putting the red ''x". It is just below the railroad, on the
south side of the railroad, on the Norfolk & Western rightof-way-a big concrete monument.
Q. And that is at the eastern line of the main body of
the Camp land f
A. Yes, sir.
Q. Mr. Rogers, do you have with you your notes on the
track map which you made of the Norfolk & Western tracks f
A. Yes, sir.
page 2362 ~ Q. ~{r. Rogers, wilr you state whether or not
· ··
you have recently made a physical survey of a
section of the Norfolk & Western Railroad right-of-way east
of the 15 mile-post and a plat based on that survey~
A. I have.
~
.Q. Is this a copy of that plat?
A. Yes, sir, this is a blue print made fFom the original
tracing.
·
· Q. And the blue prints ar~ identical with that?
A. Yes, sir, they are all blue prh1ts of the original tracfu~

.

Q. Mr. Rogers, you say that this plat represents an accurate survey, based on actual measurements, of the section
of the Norfolk & Western Railway immediately east of the
15 mile-post Y
A. Yes, sir.
Q. Do you recall going up the Norfolk & Western rightof-way last June with a party of several people, including
Mr. J.D. Carey, in an effort to locate an old log on the north
side of this right-of-way?
· A. Yes, I made such a trip.
Q. That log was identified at that tim~ as the log pointed
out by Mr. B. C. Smith as the place from which the fire
came?
~ A. There were two places-the log where Poarch said the
fire was smoldering and another place where
page 2363 ~ Smith said the fire was nurning. They w~re
not at the same spot.
Q. Will you indicate on the plat the point at which the
.log indicated by Mr. Poarch was located¥
A. Yes, sir.
Mr. Gravatt: If your Honor please, we are not objecting
to this procedure, but we do not want it to be understood
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as admitting anything about it. In order to save time and
co-operate with J\1r. Lawrence on a matter that he mentioned
to me, we are willing for Mr. Rogers to testify along this
line just as if the people were in court to identify it.
Mr. Lawrence: We intended to put J\tir. Carey on first,
but he is not here.
Mr. Hughes: In other words, we are not objecting on the
ground of' hearsay, but we are not admitting anything else.
The Court: You are not admitting the correctness of it 7
Mr. Gravatt: That is it.
Witness: At the point shown me where Mr. Poarch said
the log was smoldering, I am putting a red ''x" ·with a
circle arou.nd it.

By Mr. La 'vrence :
· Q. Will you state whether or not you are locating that
point from actual measurements made at the
page 2364 ~ time?
A. I am locating that point from actual measurements made by myself holding one end of the tape, with
one of my assistants holding the other .end of the tape.
Q. And you are locating it on the blue print with a small
white dot?
A. Yes, and I am referring to my notes to check the point
on the map.
Q. Will you state whether or not the position of the water
hole iu the ditch on the north side of the right-of-way, as
shown on this plat, is correct with reference to the telegraph
poles and so forth Y
A. Yes, sir.
.
· Q. And that represents the actual measurement made at
the ti111e you were on the ground?
A. Yes. All information and things shown on this map
are from actual measurement and no guess work about any
of it.
Q. Mr. Rogers, do you recall that, on your same visit up
the Norfolk & Western right-of-way, Ben Tann pointed out
to yon a point on the south side. of the right-of-way where he
Raid the fire started on the south side?
A. Yes, sir, he showed me that point.
Q. How was. that marked on the railroad?
A. It had a blue crayon or keel mark on the railway in:..
dicating the point, right off against where the
page 2365 ~ fire started.
Q. Will you indicate that point on your blue
print?

r----~------
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A. I indicate that by a small circle within a larger circle
on the south side of the track.

By Mr. Hughes:
Q. In redY
A. In red, yes, sir.
By Mr. Lawrence:
Q. Have you a pencil with another colorY
Mr. Gravatt: It has a white dot in the center.
By Mr. Lawrence:
Q. Will you indicate on that blue print a point which wa~
pointed out to you, on the occasion of your visit up the Norfolk & Western, as the point where Mr. B. C. Smith claimed
the smoldering log was Y
Mr. Gravatt: Pointed out by whomf
Mr. Lawrence: Strike that question out.
By Mr. Lawrence:
Q. Mr. Rogers, will you indicate on that blue print the
point pointed out to you by Mr. Dudley and Mr. Lynch as
the point at which Mr. B. C. Smith indicated the log wa~
smoldering Y ·
•
A. A small circle around the white spot with the letter
'' S '' beside it in red.
Q. Now, Mr. Rogers, will you state what the two light lines
on either side of the railroad track, as shown on this plat,
represent¥
page 2366 ~ A. They are marks for the ditches.
Q. And they are made according. to scale and
represent actual measurement f
A. Yes.
Q. And the actual location of the ditches, do they f
A. Yes.
Q. }.{r. Rogers, can you take your other plat and indicate
on this track map the location of the Aciceriy corner, or .the
line between Ackerly and the Camp one hundred acre tract?
.A. I thinlc so. Yon want Ackerly"s corner marked on
he ref
Q. Yes.
A. This is within four incl1es of it. The red line is an
approximate line between Ackerly and Camp, and the red
circle at the northern end of the line is Ackerly's monument
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indicating the Norfolk & Western and the'Ackerly and Camp
corner.
Q. Now, Mr. Rogers, will. you state the distance from the
spot which was pointed out to you as the origin of,the fire·
to Ackerly's corner!
.
A. Approximately one hundred yards.
·
Q. Now, Mr. Rogers, for the further edification of th~
jury, the top heavy white line indicates the centes line of
the westbound main line of the Norfolk & Western, doe.sn"'t
it?
ll. 1res, sir.
.
page 2367} Q. And the heavy white line below that represents the center line of the eastbound track f
A. Yes.
Q. Where is the 15 mile-post indicated on that!
A. At the left hand end of the· map, the little dash show~
the exact spot it comes on the track, and up above that I
have the rough picture with "N-15" marked on it, the same
as marked on the post.
Bv the Court:
·Q. What does the "N'' represent?
A. Norfolk. It is a triangular post, and you can see it. as
you come from the east and from the west.
I

CROSS EXAl\tiiNATION.

By Mr. Gravatt:
Q. As to these several points, except the Ackerly corner,
you located the points where somebody told you to locate as
per your testimony Y
A. Yes, sir, as pointed out to me. They were all pointed
out to me except Ackerly's corner.
Q. 1[ou do not undertake to testify as to the accuracy of
the statements of the parties who told you where the points
weer but as to the accuracy of your work in locating the
points?
A. That is correct, yes, sir.
page 2368} RE-DIRECT EXAMINATION..
-Bv Mr. Lawrence:
· · "'Q. The answer -which you ha'9'e given Mr. Gravatt applies
only to the origin of the fire and the location of the two
logsY
, A. Yes, just those three points shown to me. Ali other
points on this map are from at!tual survey.
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· RE..CROSS EXAMINATION.
By Mr. Gravatt: .
Q. The faint lines on each side of the track lines show
the ditch lines f
A. Yes, sir, that ~s right.
Q. I notice on the south probably those lines are closer
in and not quite so wide as the others; 'vhat was that done
forf
A. The ditch on the north side of the track is slightly
wider than on the south side, and since the map is drawn
to $Cale the lines had to be closer together.
Q. I want to give you the benefit of what I have in mind
on that, and I am basing the question on memory of some
things that happened last summer, and I haven't verified it
for this question, b"Ut my recollection is that the ditch lin~
on the south is closer in than ·the ditch line on the north,
and I want to ask you if you hf.l,ve verified that!
page 2369 ~ In other 'vords, the right-of . .way, my recollection is, it is wider towards the north than towards the south, the tracks being a little bit off the center line
of the right-of-way towards the south?
A. You are correct in that as far as yo\l go. The center
line of the westbound main track is the center line of the
right-of-way. In other 'vords, the common center line of the
two tracks is not the center of the right-of-way.

By M:r;. Hughes:
Q. Is your cross scale the sa1ne as the longitudinal scale?
A. Yes, sir.
Q. I notice you have numbered the telegraph poles. The
poles themselves are not numbered, but they are your nomhers?
A. They ar~ my numbers, beginning with 15 going east.
Q. But ther~ a,re no designations on the poles themselves?
A. None I know of.
Q. Is your blue line print to the same scale as the platY
A. No, sir. The scale on the track map is one inch equals
one hundred feet; the scale of the blue line print is one inch
equals twenty chains or 1,320 feet.
Q. I did not mean to ask if it is the same as the track
map, but is it the same as the tracing of this map, but is it
the same as the tracing of this map? Sometimes a :J>rinf
of this sort is made larger or smaller Y
A. It is absolutely impossible if the tracing is one scale,
·
the print is the same.
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Q. ·Perhaps I have photostats in mind 1
A. Yes. It is true there is no scale on it. It.
can be. reduced or enla.rged. The scale on tlw _
tra·cing has to be the same scale as the print.

page 2370

Bv

~

Mr. Lawrence:

"'Q. It is true, is it not, that the north line of the nort.11

ditch and the south line of the south ditch, as shown on thfs ·
plat, represent the extreme north and south boundaries of
the Norfolk & Western right-of-wayf
..
A. The north edge of the north ditch is approximately ou
th~ north edge of the right-of-way. The south edge of the
south ditch, at the point at which I took my cross section, is
just a few inches within the right-of-way. In other words,
the right-of-way line is just a few inches south of the south
edge o£ the south ditch.
Q. And how wide is the right-of-way at that point?
A. One hundred feet .
. . Q. I will ask you to take the additional prints here and to
mark them in the same way as you have marked that exhibit?
A. All right.
lVIr. Lawrence: If your rlonor please, we want to intro·duce this original blue line print.
, Note: . The same is filed marked Exhibit No. 4.
:1\{r. Lawrence: I also offer in evidence the track blue print
or physical survey of the section of Norfolk &
page 2371 ~ Western Railway east of 15 mile-post.
Note: This paper is filed marked Exhibit No. 5.
Mr. Savage: If your Honor please, because of the unavoidable absence of Mr. J. A. Sexton, a witness who testified in
the case of Richmond Cedar Works against Norfolk & Western Railroad about the same fire, by stipulation of counse]
it has been agreed that the testimony of lVIr. Sexton at that
trial, insofar as it relates to the liability of the Norfolk &
w estenl for the origin of the fire and as to the spread o.f the
:fire, may be read in this case, to be accepted as what Mr.
Sexton would have testified to had he been called as a witness in this case.
, With that in mind, if it is agreeable to the court, I will
take the stand and let one of my associates ask the questions, and I will answer for Mr. Sexton.
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Note: The testimony of J. A. Sexton is read, and to ·be
inserted at this point in the record.
Mr. Savage: There may be some more evidence of" Mr.
Sexton. He testified twice, but we have to go over it first .
. . At 4:45P.M. the court adjourned untillO:OO o'clock to. morrow mo·rning, October 22, 1931.
page 2372

~

THIRD DAY.
Portsmouth,

Virgi~a,

October 22, 1931.

The court met pursuant to adjournment of yesterday.
Present:

Sam~

parties as heretofore noted.

ERNEST H. LASSITER,
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by 1\fr. Savage:
Q. Mr. ·Lassiter, will you please state your name?
A. Ernest H. Lassiter.
The Court: If any of you gentlemen can't hear, let it be
known, .R:n<;l we will go over it.
Mr. Savage: Put that in the record.
The Court : · Close the windows.
Note: This is done.

By Mr. Savage:
Q. Where do you live, Mr. Lassiter?
A. Nansemond County.
Q. What do you dof
A. Farming right now.
. i
Q. Who w~re you working with last fall f
A. With the State.
Q. What department of the State?
A. The :fire department.
.
page 2373 }· Q. Who were you working under f
A. Robert Atkinson.
Q. Did you go down on the Norfolk &. Western Railroad
·in the early part of Octoher last year Y·
A. I was down there o-n Sunday the 5th..

N. & W. Ry. Co. v. Ricl'lmOn.d\J)edar Works.

1467

Q. Of October 7
A. Of October.
..
Q. The fire on the south side of the Norfolk & Western
Railroad was burning at that timeY .
.
A. Yes, sir. It was supposed to have started on Sa~- ,
day, and I went down on Sunday.
.
:· .
Q. When yo~ went down. wha.t did you ·do .when: .you·._,~ ..
there!
·
A. We went in and out around the fire ahead of us. . :." ·
Q. On what line 7
A~ Right close along the Camp .line.
Q. When did you come out of the woods the 'first time f
A. Do you mean come out to go homeY
Q. Did you come out to the railroad on Saturday nightfA. Yes, sir, I come to the railroad.
·
Q. To the railroad f
A. Yes, sir..
Q. Where did you spend the night Sunday night t
A. Right beside the railroad.
_
Q. Tell the jury what, if anything, you noticed -that night?
A. Well, the fire on the north side was burning all along
there and the south side beyond Camp's line was
page 2374 } not burned-that is the west side; I should say,
as Camp's line runs south. That· is the way
the fire went. The west side was not burned, and the east
o1de was burned. That is where: the fire was, ·east .of the
Camp line.
.
Q. You mean south of the railroad it. had burned towards
Norfolk, but had not burned towards SnffolkY
A. Yes, sir.
Q. Did any train pass that night. while you were there Y
A. One train passed.
Q. Did you notice anything particularly when it passed 7
A. Well, sparks were flying from the train.
Q. Many sparks 7
A. Like when trains are passing.
Q. Did you see any sparks flying from the train 7
A. Yes, sir.
Q. Was it at night?
A. Yes, sir.
Q. You could see the· sparks t
A. It was along somewhere· one o'clock.
Q. That night?
A. Yes, sir.
Q. Were they live sparks?
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A. They were sparks so you could see them through th~ .
night.
page 2375 ~ Q. Did you observe the right-of-way of tho
Norfolk & Vvestern Railroad as to whether there.
was anything growing on it, or notY
A. ·yes, sir.
Q. What condition was itY
A. Well, there was grass and ferns and things like that.
Q. Were they dry Y
A. Yes, sir.
Q. Were they inflammablef
·
A. Yes, sir.
CROSS EXAMINATION..
By Mr. Gravatt:
·
Q. In spite of the dryness of the grass and the ferns, and
the fact that they were inflammable, those sparks you sa'v
didn't set out any fire?
·
A. I didn't see where they set any fire.
page 2376 }

E. P. WIDMER,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

Examined by Mr. Savage:
Q. Mr. Widmer, will you please state your nameY
A. E. P. Widmer.
Q. How old are you, Mr. Widmer Y
A. Fifty years old.
Q. Where do you live Y
A. I live near Franklin, in Na.nsemond County.
Q. By whom are you employed Y
A. Camp Manufacturing Company.
Q. What position do you hold with the Camp Manufacturing Company Y
A. Superintendent of logging operations and timber operations.
Q. How long have you been with the Camp Manufacturing
Company, Mr. WidmerY
A. .Since 1921.
Q. You are the father of ~Ir. Ray Widmer, who testified
yesterday, are you not Y
A. Yes, sir.
. Q. You ought to be proud of it. Do you recall the fire in
the Dismal Swamp that is generally referred to as the Rich-
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mond Cedar Works fire, that started the first part of Oct\>ber last year?
A. Yes, sir, right well. .
page 2377 ~ Q. Will you tell the jury when is the first timl•·
you got to the scene of that fire?
A. About 7:30 Saturday night, October 4th, I think.
Q. Tell them why you happened t.o come down there!
A. I was called on the telephone that a big fire started
in the swamp and to come and bring all the men I could get
hold of to see if 've could stop the fire.
Q. When you g·ot there about seven or seven-thirty thu
night of the 4th, tell the jury how you found the fire burning? Where was it burning, and how large was it?
A. The fire was burning on the right-of-way and away from
the right-of-way on the south side of the Norfolk & Western.
The wind was blowing from the north practically; it might
have been a degree east or west, I wouldn't say just exactly,
but it 'vas practically blowing out of the north driving the
fire due south practically.
.
Q. How far had it gotten to the south when you arrived?
A. Oh, I would say around, the best I could see, from
half to a mile.
Q. From half mile to a mileY
A. Yes, sir.
Q. How far was it burning along the Norfolk & Western
Railroad right-of-way?
A. Well, it 'vas spread out in a fan shape. It was spread
out a little as it went back.
Q. At about what point on the Norfolk & Western was it
burning with reference to the mile-posts, if Y.OU
page 2378 ~ can say?
a..
A. Well, it was just below, between 13 and ~4,
I think it is. I haven't paid any special attention to the
mile-posts along there, but just below our property line perhaps quarter of a mile.
Q. Mr. Widmer, can you see this map from where you al·c Y
A. Yes, sir.
Q. You can come over here. It is a little far away.
A. (Witness indicates on the map.)
Q. This. part marked with a red cross is on the Norfolk &
Western Railroad at what is generally called the Camp corner?
A. Yes, sir, that is the edge of it.
Q. That is the edge of the big Camp tract?
A. Yes, sir.
Q. Then to the east of that is a small piece?
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A. Yes, sir, about one hundred acres.
Q. With reference to that one hundred acre piece, about
where was the fire burning?
A. The fire started along in here and come down through
this way (indicating).
Q. Mal{e that so the record will get it. It started along
the northern side of the Camp Manufacturing Company one
hundred acre piece; is that right?
A. Yes, sir, about one hundred acres-one hundred and
three acres, I think.
Q. All right, sir; you can take your seat.
page 2379 ~ When you got there that night, was there any
fire burning on the north of the Norfolk &
Western Railroad Y
A. No, sir, not that I could see.
Q. Did you see any indication of any recent fire along
the northern side of the Norfolk & Western.
A. Oh, yes. It had all burned down off on the north
side of the Norfolk & Western for seven or eight or ten
miles along there; practica:Ily all the way from the· Jericho
water tank practically down to the Yadkin water tank, and
it is about ten or eleven miles through there.
Q. Did you see any indication on the north of the Norfolk & Western Railroad that a fire had been burning in
there within a day or two days?
A. No, sir. The fire burned in there thirty days previous
to this fire.
Q. What did you do after you got there in connection
with fighting this fire, if anything.
,ft.. I put my man right in there. I had a truck load of
about twenty-two men on the truck. We commenced at the
property line, and the Norfolk & Western men, a section
crewQ. (Interposing) Let me interrupt you. When you say
your property line, you mean the eastern boundary of the
big tract?
A. Yes, sir, about quarter of a mile west of where the
fire started on the Norfolk & Western right-of-way. The
Norfolk & Western had a few men in there and
page 2380 ~ they had gotten the fire line back practically
to the power line which is a thousand feet from
the Norfolk & Western railroad south, and they had gotten
the fire line through that far, and I commenced right there
and bushed back on our property line, g·oing due south.:
Q. Tell the jury how that fire progressed while you were
there. How long did you stay down there f .
.~
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· A. I ·stayed down there over a month.. ·
Q. Tell how the ~fire progressed Y
A. We followed·our property line, which tuns back to Lake
Drummohd," about fourteen miles I think from the ·Norfolk
& Western; we followed our property line south for around
two miles to a bend and came ·back and offset. there. I can
show you on the map just how we did go down there. (Wit:.
ness goes to the map.) We commenced here, and here is
the power line a thousand feet from the Norfolk & Western;
we came on .down here. Our idea, on Saturday night when
·,
we got there, was to try to get hereQ. (Interposing) A point opposite the Richmond Cedar
Works drainage canal Y
A. To this canal, and cut the fire off coming baclr her-e..
When we got here around 10 :30 the fire had crossed this
·canal..
Q. That is· the Richmond Cedar Works drainage canal?
A. The Richmond Cedar Works drainage canal. We
found we couldn't cut it there, and we came to
page 2381.} this corner. Q. To make the record· straight, you came to
the Camp eastern line f
-A. Yes, sir.
.
Q. And went on down the Camp eastern line 7
A. Yes, sir, to Gum Swamp.
Q. Whose land is that Y
A. Camp Manufacturing Company.
Q. Wl1o is on the south of that?
A. Roper. There is an offset there. Camp's land was to
our west as we came down, and we came down to another
corner and we offset about another mile to another corner
to the east. We cut the fire off and held it off the Camp
property down to probably the Roper farm, or maybe the
Mcintyre line. We held the fire to our east and didn't let
it cross the ·Camp line. Then along Sunday morning about
eight o'clock we came. to this corner and tried to put a
line back east across the Richmond Cedar Works property
t<;> head this fire from going further south. I think Tuesday m.orning about teil o'clock we failed on that line. The
fire was so strong and so thiek we couldn't hold it.. We
dropped baek to the. Camp property line and came down
this line to the fire line.
Q. Following down the eastern Camp line Y
A. Yes, sir~ We followed that line down a mile and a
half. Then we tri:d . to put another line through on an
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old right-of-way streak that had been cut out
and there had been an old road on several years
. · 1 . . ·.
before. We tried to get through to the Portsmouth Oan~l with that line. We got it opened up_·practically
throug}l.-there, an(l: later on we were fighting this trying
to h9ld _the ·fire, and the wind. got high one afternoon, and
it go~ ~cross this line.
Q. "This linen means the most recent line south you cut
east and west Y
A. Yes, sir. We dropped back to the Camp line and came
down the Camp line going ·south to what ..is known ·as the
five mile ditch. We 'vent down the five mile ditch to the
Portsmouth Canal, to the fire line, and there we held the
.fire; back- up the Portsmouth Canal to the Coopersmith and
J ~1,1es railroad, where they cross the Portsmouth .Ditch.
Q. In the meanwhile, what had that fire been doing, after
you held it on the west ·and finally stopped it on the south Y
.What was its progress going east Y
. A. I didn't have anything to do with it on the east side.
It was spreading and burning all the time, first one way
,and_ th~n ~nother. .It was spreading to the east as well as
to the west, and I had a fire line through here, and I had
seventy-five in here holding it and kept it on this line. We
dug a ditch _from eighteen inches to two or three feet deep
and banked the dirt and held it on the .west side.
Q. During the time you were 'in there, as you described,
was there any large amount of fire burning .to the east and
northeast?
.page 2383 ~ A. Yes, sir.
Q. How long did that fire continue to burnT
A. 'l'he fire continued to burn in there two months. I
went back and forth every day. After we had taken the
men off, the fire was burning in there.
Q. Did you have occasion to go down the Norfolk & Western east the first week of the fireY
A. Oh, yes, sir.
Q. How far had it gone east on the Norfolk & Western
_Railroad Y
·
A. It burned down to. the Moore land down near Ya elkin,
where there had been a fire before that.
Q. It had gone clean down?
A. Yes, sir, it was all coupled up in there.
Q. All rig·ht, you may sit down, if you will. Are you familiar with what is commonly referred to as the Ackerly land
on the Norfolk & Western Y
· ·A. Yes, sir, I have been around it. •
page 2382

~

.N. & W. Ry: Co. v. Richmond Cedar Works.

1-t7J

· Q. Did this fire burn over the Ackerly land?

A. Yes, sir, it burned everything in there east of the Camp
property, clear out as far as it could burn to the highland.
· Q. Mr. Widmer, did you observe the condition of the rightof-way of the Norfolk & Westen1 Railroad about the time
this fire started 7
page· 2384} A. Oh, yes, sir.
Q. Tell the jury in 'vhat condition it wa~
whether clean or foul f
A. Well, it had been mud down along the ditches of the
Norfolk & Western and to the fill of the railroad; the weeds
and cattails and stuff that grew in the ditch before the ditch
dried up had been cut down and allowed to lay on the righ~
of ·way.
Q. Were they dry?
A. Yes, sir.
' Q. Were they inflammable?
A. Yes, sir.
Q. Was there any grass growing along there 1
A. The grass was extremely dry last fall. The grass had
all died on the right-of-way.
Q. How high was the dry grass!
A. The grass was not high; it was pretty well matted.
Q. Can you say how many inches?
A. The grass that died was four or five or six inches higli.
Q. Did that condition exist generally up the railroad along
about 14 and 15 mile-posts 7
A. Yes, sir, all the way along from Yadkin to Suffolk.
Q. Mr. Widmer, where did you spend the first night yon
got down there?
·page 2385 ~ A. The first night, on Saturday night, I ran
the truck back to the camp from five o'clock
Saturday evening to Sunday morning, and I put near one
hundred men in the swamp. I went in and directed them
where to go, and I brought several foremen down there.
I brought three truck loads in there Saturday night. The
camp was about twenty-five miles from there. I put men in
there to protect our holdings.
Q. Where did you sleep nights when you were there?
A. On the ground in the swamp.
Q. Did you sleep on the Norfolk & Western Railroad
-any night?
A. Yes, sir, I slept on the Norfolk & Western Railroad
before this fire broke out, when we went in there fighting
the fire on the north side ana several small fires on the
south side we put out before the big fire.
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Q. Do you remember who was with you the night that you
spent on the Norfolk & Western Y
A. We had twenty-five men in there.
Q. Tell the jury anything 9f particular interest that happened the night you spent on the Norfolk & Western right..
of-wayY
A. We laid right on the edge of the right-of-way, on the
slope of the bank which makes from the railroad down to the
ditch, and you could see the fire coming from locomotives
as they went By, blowing out in the air, and falling back.
We had a piece of canvas there that we threw down on the
ground and would cover up with that when thP.
.page 2386 } trains would come by to keep ·the sparks and
·
cinders off us. You could see the sparks flying
from the engines very freely at night as they would go by.
Q. Had you been down on the Norfolk & Western enough
last fall to know whether that was an unusual condition Y
Mr. Gravatt: If your Honor please, we object to that.
The Court: Objection sustained. You can't ask about
any other occasion.
Mr.· Savage: We would like an exception to that, if your
Honor please.
.By Mr. Savage:
Q. Mr. Widmer, did you ever notice sparks flying from
the 'trains passing on the Norfolk & Western Railroad at
any other time than the night you refer toT
A. Yes, sir.
·
Mr.. Gravatt: Your Honor, I think that is an objectionable question, but it is immaterial. Unless he !>rings it to
the locality involved here, I do not see how it is material.
By Mr. Savage:
Q. Mr. Widmer, did you talk to Mr. Smith on Saturday
night that the fire which you just referred .to started Y
A. Yes, sir.
Q. Where were you when you were talking to him Y
A. We were down on our property line..
page 2387 } Q. What Mr. Smith was that f
A. That was the section foreman for the Norfolk & Western Railroad.
Q. Were you on the railroad when you were talking to
him!
A. Yes, sir.
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Q. Did anything happen while. you were talking to him
of special interest Y
Mr. Gravatt: If your Honor please, we would like to
know what Mr.. Smith this was. It is already in ·evidence
that there were two Mr.. Smith's who were section foremen..

A. There were two brothers there ; one has a section right
at the place. I think it is B. ·C. Smith. I would not be positive, but I think it is B. 0. Smith that had that section.
Q. Is his the one that had the. section along about the 15
mile-postY
A. Yes, I think so. He seemed to have charge of everything there, and he seemed to be head man .for the Norfolk
& W-est-ern..
Q. ·What happened there f.
A. Sparks went up in the air, a good clump of fire, that
look~d to be half inch in size. It went up in the air fifty
or seventy-five feet and fell down close to our feet.
Q. Where did that spark come from T
A.. From the locomotive that went by.
page 2388 } Q. Mr. Widmer, has anybody ever pointed out
to you the exact place that this fire started!
A. Yes, sir.
Q. Who did it?
A. Ben Tann and Lester McCall.
Q. Did yon mark the spot that they pointed out to you 7
A. Yes, sir.
Q. How did you mark it f
A. With red chalk and crayon.
Q. On what?
A. On the railro·ad iron, on the ba~e.
Q. On the railroad ironY
A. Yes, sir, on the railroad iron.
Q. Did you subsequently show anybody the point that
you so marked?
A. Yes, sir, I showed several people..
Q. Did you show it to a surveyor f
A. Y-es, sir.
. ·:
Q. Who was it?
A. Mr. Dudley.
Q. Did you show it to anybody else?
A. Yes, sir; there were quite a number of people in there,
that went in there to see where it started. I think Mr. Law1

I
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renee there was along and probably a dozen others went up
there. Is that the date you have reference to, when we
were up there and Mr. Lawrence was along!
page 2389} Q. Was Mr. Parrish alongf
A. Yes, sir, two Mr. Parrishes were along.
Q. Do you know whether Mr. Rogers was alongf
A. Yes, sir, Mr. Rogers was there.
Q. Which Mr. R-ogers is that Y Is that the surveyor 1
A. Yes. sir.

By Mr. Gravatt:

.
Q. Did you show it to Mr. Rogers¥
A. Yes. sir.

By Mr. Savage: ·
Q. Mr. Widmer, in going up a:Q.d down the N orfoiir & Western Railroad right-of-way, tell the jury whether or not you
have ever seen any burned spots on the right-of-way?
A. Yes, sir, there .were a good many burned spots between
Yadkin and Jericho Canal, or between Suffolk and the water
tank. I ..traveled it a good many times while I was there
during the month on the motor car and walked up and down
the track. I would say there 'vasn 't quarter of a mile between Y adldn water tank and the Suffollr water tank that
there .had not been a small fire. It had probably been put
out by the fire patrol. You could see where it had burned
down to the bushes to the off side of the railroad dithh.
Q. Those places were on the right-of-way of the Norfolk
& Western?
A. Yes, sir, on the right-of-way of the Norfolk & Western ..
Q. Mr. Widmer, do you recall whether you
page 2390 ~ had anythi.ng to do with.back-firing on the north
side of the Norfolk & Western Railroad in the
early part of September la~t. year f
A. Yes, sir~
·
·· Q. Do you remember when that back-firing was done...---..
wha.t day?
A. It was done one Sunday. I can tell you practically
the date. (Witness looks at memorandum book.) We back...
fired Sunday, September 7th. We had twenty men in ther{}.
that Sunday.
Q. Were you in there yourself f
A. Yes, sir, I went in there. I sent these men down soon
Sunday morning, and I came about ten o'clock. I was coming down to Norfolk, and I saw a smoke in there on the north
side of the raihoad, and I went in there and the fire was
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eoniing down towards the Norfolk & Western on the north
side going south, and we decided, lVIr. Smith, the section man
in charge of the Norfolk & Western Railroad along there,
we decided that we had better burn that on the north side
for fear the fire would cross the railroad, and so we strung
fire all along the way for five or six miles from a ditch which
comes out I think what they call Polishtown, down near the
Yadkin water tank, all the way up to Juniper. We backfired and let that fire go back and met the other fire. That
was on September 7th. There had been a fire on the north
side burning for two or three n1onths. The first fire that
got out on the north side of the Norfolk & Westpage 2391 ~ ern-I will tell you the date: August 6th was
the first fire that we had to go in there to take
care of.
· Q. ·On the 7th of September, when you put out this backfire, how far to the north was the fire burning, north of
the railroad 1
A. It burned to the seaboard railroad. It is a mile and a
half, I suppose, from there.
Q. I-Iow far from the Norfolk & Western along about the
15 mile-post was the fire burning to the north?
A. About half a mile.
Q. When you put out this back-fire, Mr. Widmer, did it
burnT
· A. Yes, sir, burned clean. The wind was a little higll
that afternoon and burned clean and coupled up to the other
:flre which was coming down meeting it.
Q. What had been the condition of that area you backfired over since September 7th ·when you back-fired?
A. Wel1, there l1ad been fire burning on the north side
from September 6th right on, and it kept burning east, that
fire had, and we decided that we had better back-fire to take
care of the fire on the north side, and this fire turned clean
back from the Norfolk & Western Railroad· and all coupled
up, which burned that whole territory from Jericho water
tank down to Polishtown. It was about ten miles down
the Norfolk & Western Railroad east and west between the
Seaboard and the Norfolk & Western.
page 2392 ~ Q·. Do you recall about ho'v many days it took
the back-fire to actually finish burning?
- A. The back-fire burned back and coupled up with the other
fire that Sunday afternoon.
Q. That Sunday afternoon f
A. Yes, sir; we stayed there and watched it until it had
all gone out with the exception of smoldering ground, where

r--·--- -

1478

-~------

----·

Supreme Court of .Appeals of Virginia.

the ground caught fire and stumps and things like that that
smoldered along some time after that; all the trash and
weeds and litter and stuff burned that afternoon.
Q. Everything that would burn in one burning?
A. Everything that was inflammable burned.
Q. Last year was a very dry year, 'vasn't it?
A. Yes, sir,. the driest we had had in thirty years, I expect-in all my experience.
Q. How many acres has the Camp Manufacturing Company, by whom you are employed, in Dismal Swamp?
A. About forty-seven thousand acres in one block.
Q. Will you tell the jury whether there was any fire on
that land other than along that railroad Y
A. No, we didn't have any .fire in there last year with the
exception of along the Norfolk & Western Railroad.
Q. How many years have you been familiar with Dismal
Swamp property in connection with :fires 7
A. Three years. I came up here at one time when we had
a fire several years ago, but I was there only
page 2393 ~ a short time. I came from Wallaceton two
years ago last March, from our other plant.
Q. Mr. Widmer, in this back-firing you said you and Mr.
Smith concluded to back-fire Y
A. Yes, sir.
Q. Did Mr. Smith do any of the back-firing?
A. Yes, sir, he had a section crew in there. He helped to
do it, yes, sir.
Q. Mr. Widmer, will you tell the jury the extent that this
fire burned that land 7 I mean, what did it burnT
- A. It burned everything that was on it down to, you might
say, in a good many places, down to the water. The level
of the water, at the time we were in there fighting the fire,
was seven feet from the surface of the ground.

By Mr. Gravatt:
Q. When you sa.y this land, you have testified to the Cedar
Works and Camp?
A. Everything in the area of the fire.
By Mr. Savage~
Q. State how it burned the Ackerly Iandf
A. It burned everything that was on it and all the young
growth that had started, and burned in the ground. In some
places it burned deeper than others, and in places I would
say it burned to the water lAVel, which was seven feet at
that time.
·
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page 2394 }

Q. Tell what it was that burned in tlie ground 7
They may not understand why dirt will burn!
A. It is a decayed vegetation which has gone down. lt
is a black peat land in there, and the vegetation has gone
down £rom year .to year and rotted on the land, and it burned
down to the water level, which is seven feet in a good many
places. I would not say it burned seven feet all over, but
lots of places where it could get in and around the stumps
it burned down until it got to the water level.
Q. Did it burn down as far as the land would burn f
A. Yes, sir.
Q. And how far was that 7
A. Seven feet.
Q. I do not mean in feet, but what strata of earth stopped
the burning 7
A. It burned all the black peat soil off the top..
Q. What was underneath it 7
A. IGnd of mud clay under there.
Q. Is it a fact that that peaty soil will burn if you have
a hot fire?
A. Yes, sir, if it is not covered with water it will, and
in a real dry time like last year it will burn down to the
water level.

page 2395}

CROSS

EXA~IINATION.

By Mr. Gravatt:
Q. Mr. Widmer, you testified in this case for the Richmond
Cedar Works, didn't you7
A. Yes, sir.
Q. You have been very active in working up this case for
the Cedar Works and for Ackerly, haven't you Y
A. _No, sir.
.·
Q. This alleged fire didn't burn any of the Camp main
property, did it?
.
A. Nothing only the on·e hundred acre tract.
Q. It didn't burn one foot on the 27,000 acre tract, where
you had timber, did it f
A. No, sir. I followed our property line down on the west
side of this fire, and kept it off our main property.
Q. How soon after the fire was it before yon had Mr.
Ryland Camp, an officer of the company, and Mr. Parker,
manager of the company, and yourself, down on the tracks
of the Norfolk & Western working up this case?
A. I think we went the first of the week, on Monday after
the fire started Saturday night. I went in spots Saturday
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night. I taken these two men, Lester l\1:cCall and Ben Tann;
right to the spot where they said the fire started. They
showed me where the fire started, and I marked it on the
railroad iron .. That was about ten o'clock Saturday night .
. Q. That was .Saturday night about ten o'clockY
A. Yes, sir.
page 2396 ~ Q. And last Friday night of last week you
took the same Ben Tann and Lester McCall in
your office and went over their testimony 'vhich they would
give in this court, didn't yon Y
A. Mr. Savage did, yes, sir.
Q. Were not Lester ~icCaU and Ben Tann in your office
with Poarch and you and 1\ir. Hugh Dudley, and didn't yon
all go -over the testimony that Ben Tann and Lester McCall
were to give in this case, last Saturday night t
·
A. Mr. Savage did.
Q: Didn't yon T
A. No, sir.
Q. Yon were present T
A. Yes, sir, a part of the time.
Q. Didn't you talk to them about it?
A. No, sir; Mr. Savage talked to them about it.
Q. Didn't yon say, when yon had finished, ''That is a
pretty good statement except you have the trains too close
together'' 7
A. No, sir.
Q. Yon did not say that f
A. No, sir. I told Mr. Savage that that was the statement
Lester McCall had made in the beginning, and. that he had
stuck to it right through.
·
Q. Then you were helping Mr. Savage?
A. No, sir, I was not helping Mr. Savage. ~e asked if
he could see the men that night, and we got
page 2397 ~ theni to the office and he and Mr. Lawrence and
Mr. Dudley were there and went over the evidence with them.
Q. You were present when Mr. Uzzell undertook to get the
statement from Mr. Poarch, weren't you Y
A. Yes, sir.
Q. And whenever Mr. Poarch would make a stat~me:rit,
didn't you butt in and suggest to put words into that state~
ment and modify Mr. Poarch's statement which he 'vas making to Mr. Uzzell 7
A. No, sir, I did not. I stopped Mr. Uzzell several times
while he was taking that evidence. He would go ahead and
dictate the evidence to Mr. Poarch like he wanted to put
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it down, and wrote out three different statements, Mr. Uzzell,
and read them to Mr. Poarch, and Mr. Poarch said "That
is not like I said it'', and said that he would not sign it.
Q. Why did you have to stop him? lie was able to take
care of himself, wasn't he?
A. I didn't have to stop him. Mr. Poarch said that he
would not sign it.
Q. You didn't have to stop him?
A. I didn't stop him.
Q. I thought you told the jury a minute ag·o that you did?
A. Stop who?
page 2398 r Q. Stopped Poarch from signing the state.
ment?
A. No, sir. He read the statement over himself and said
that he would not sign it, that it was not like he said it.
Q. How long did it take Mr. Poarch to give Mr. Uzzell
that statement? How long did it take for a. statement a
page long?
A. How· is that?
Q. How long did i.t take 1\/Ir. Poarch to give Mr. Uzzell that
one page statement, in your presence Y
A. I don't }{now. I suppose Mr. Uzzell took half a dozen
statements that afternoon.
Q. I mean the Poarch statement?
A. I don't know. It might have taken an hour or two
hours. I kno'v J\IIr. Uzzell wrote three different statements
before he got one Mr. Poarch would sign.
Q. You were present every minute?
A. Yes, sir.
Q. And heard it all 1
·A. Yes, sir.
Q. And you were not interested?
A. Yes, sir, I was interested.
Q. Then you were interested in making these cases against
the Norfolk & Western?
·
A. Yes, sir, to a certain extent.
Q. And you wanted to make a good strong case against
the Norfolk & Western for Ackerly and the
page 2399 ~ Cedar Works?
A. No. I was looking out for the Camp
:i\1anufacturing Company.
Q. They have not a claim?
A. We have a claim if 've present it.
Q. Why didn't you present it?
A. I suppose that they looked after that. I am working
for them. The Norfolk & Western had burned all the north
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side of the railroad, some ten or fifteen thousand acres,
a.nd we had not presented a claim for .it.
Q. When did they burn it?
A. The fire commenced on the 6th of September and burned
all the north side of the railroad.
Q. You are making them a gift of it Y
A. No. I am working for them, and they decide what they
want to do themselves.
Q. You say you g·ot down to the point of this fi:r:e at 7:30
Saturday night, October 4th?
A. Yes, sir.
Q. It was dark, wasn't it Y
A. About dark. I got to the water tank at Yadkin around
6 :30, and I waited there for a motor car until about 7 :30.
· Q. How far did you go down the track Y
-A. I waited for the Norfolk & Western motor car.
Q. How far did you go down?
A. To our property corner.
page 2400 ~ Q. And you did not go any further down that
night?
A. Yes, I did. At 9 :00 or 9 :30 I went down to where the
fire started.
Q. And it was still dark 1
A. Oh, yes, I suppose it was at 9:30, a.t that time of year.
Q. Will you please tell this jury how you could answer
the question which Mr. Savage asked you as to whether or
not you could see any evidence on the north side of recent
burning during that day if you got there at 9:30 in the
dark, and didn't see it except in the dark? How did you
tell the jury there was not any recent burning on the north T
A. There was not any fire there.
Q. But Mr. Savage asked yon if, that night, there was any
evidence of recent burning on the north, and you told this
jury no I ask you how could you see in .the dark and make
such an answer?
A. I could see a fire.
Q. But you couldn't see evidence of recent burning where
a fire had gone out unless you had superhuman vision Y
A. I had been on the Norfolk & Western right-of-way two
and three times a week from September 6th up to this time
that the fire began.
By Mr. Savage:
Q. Do you- mean Septem~r or August f
A. August 6th. The first fire on the Norfolk & Western

N. & W. Ry. Co. v. Richmond Uedar Works.

1483

was on August 6th, and I stayed in there with
page 2401 } from ten to twenty men each day, looking after
this fire.
By Mr. Gravatt:
Q. Mr. Parrish's question to yon was if there was any
evidence of burning on the day of October 4th, on the north
side, north of whe1~e this 15 mile-post is, and you told bini
none?
A. The day beforeY
Q.. October 4th. Now, don't you know that there was, on
October 4th, an active blazing fire on the north side of the ··
Gum Swamp?
A. I didn't see any in there that night.
Q.. You didn't see any7
A. No, sir. I could see a fire a mile and a half away.
Q. Mr_ Poarch was your employee7
.A. Yes, sir.
Q. Working directly under you?
.A. Yes, sir, and he was. working for Mr . .Atkinson, and
~fr. Atkinson was State Fire Warden, and I let Mr. Poarch
go down to help him out, I think probably thirty days prior
to this fire.
·
Q. Mr. Poarch has testified in this caseA. (Interposing) I didn't hear him.
Q. Wait, and I will tell you. (Continuing)-that -on the
north side of the Gum Swamp, at night, you could see the
· ' blaze burning, and you were down there all dnrpage 2402} ing that time; did you ever, between August
6th and December 1st, see this blaze burning in
the gum swamp on the north at night? You can see sparks
pretty good; couldn't you see that?
·A. I say fire burned all over the five thousand acres on
that side of the railroad.
Q. You can see a spark from a pin point to half an inch
in size, and yet you couldn't see any blaze on that whole
territory ten miles, and every other witness says there was
fire all over the swamp 7
A. I didn't see any fire burning that night on the north
side.
Q. Did you see any any night f That night you went there
looking for fire, did you see any fire burning on the north Y
A. No, sir, not that night. I was fighting fire· on the south
bank.
Q. You made another statement just now?
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A. I had to watch these sparks. I have 'seven locomotives
to look after myself in our logging works.
Q. You are an expert fire seer 1
A. Yes, sir, I am. I have had that to contend with for the
last ten years.
Q. N O\V, you made another statement, ~{r. Widmer: You
said on this Ackerly land the soil burned seven feet deep t
A. In places, yes, sir.
Q. This case is going to last all of next week ; I challenge you to show a spot on the Ackerly huH1
page 2403 ~ which burned seven feet in October or November, 1930, to any gentleman in this court. 1
want Mr. Hugh Dudley to come back and show a spot where
it burned seven feet in the Ackerly land.
A. It bun1ed big· islands.
Q. Will you take ~1:r. Ilugh Dudley, an Ackerly Lumber
Company employee, and sl1ow him a spot where it burned
seven feet deep on the Ackerly land in 1930, and let him
come back and tell this jury 1 Are you willing to do it?
A. I think I can go in there and find places ·that burned
six or seven feet deep.
Q. Then you will bring him here as a witness.
A. I don't say that I am going to do it.
Q. This so-called back-firing \vas done on September 7th;
I understood you to tell this jury all the fire that you all
stn1ng out there had gone out before you left f
A. It burned off, yes, sir.
Q. So, to the best of your knowledge and belief, there
was not a spark on the north side remaining from the backfiring?
A. No, I would not pretend to say that.
Q. Not any that could possibly get away and do harm T
A. I say all the litter had burned off-all the inflammable
stuff that would burn off quick.
Q. Then the back-firing didn't get into the peatY
A. Yes, sir, it did.
Q. You think it did f
\ page 2404 ~ A. Yes, sir.
Q. Isn't it a fact, Mr. "\Vidmer, t11at all of that
territory to the south, last October, was l1ighly inflamtnal1le
and a place in which a fire would get and stay for a long
time?
A. Yes, sir.
Q. Isn't it a fact that in the Dismal Swamp the presence
of fire is always a menace unless there is a ·great deal o E
water to put it out~
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A. Yes, sir.
Q. And in the year 1930, which was the driest year in the
memory of man, the Dismal Swamp of itself was a 1nenace to
anything in that ·whole section¥
A. Yes, sir.
Q. Fire was liable to start in it at any thne 1
A. Yes-, sir, if it had anything to start it.
Q. Have you lmown a year, since you have been fa1uiliar
'vith Dismal Swamp, that there were not fires in it·~
A. Ho·w is that question~
Q. Have you known a year, since you have been fa1niliar
with the Dismal Swamp, that any tracts of land where the
timber had been cut off, that there were not fires each and
every year?
A. No, sir, I would not say that. Since I have been fanllliar with it there have been fires. The last two years there
have been fires-in 1930 and 1931. I do not
page 2405 }- think that they had any fire in there in 1D2H,
that I have any recollection of.
·
Q. Don't the people who have timber in Dismal Swantp try
to keep hunters out for fear that they will set out fires ·t
A. Yes, sir.
Q. Isn't Dismal Swamp a splendid habitation for stills~
A. I didn't find any still in there the thirty days I was
there, and I rambled it pretty well. I didn't find any up
and down the Norfolk & vVestern right-of-way.
Q. Mr. Widmer, these burned spots that you refer to all
showed that fire had been put out, didn't they?
A. Had been put out?
Q. Yes¥
A. I didn't get the meaning of your question.
Q. I mean you found a burned spot and that there ·was
no fire active in the edge?
A. These fires that were burned so deep were around Rtuntp
holes.
Q. I ant trying to examine you on these burned spots tha {;
you saw along the N oriolk & vVestern Railway; they were
all burned out?
·
A .. Yes, sir.
· Q. And on the various occasions when you saw sparks drop~
you didn't see a single spark ignite a fire, did you f
.l\.. No, sir. I saw the sparks mostly at night. A spark will
not set trash afire at night.
page 2406 }- Q. A spark will not?
A. No, sir, not after the dew falls. A spark
_from a locomotive will not set fire at night. Froin ten o'cloc1i
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in the day until four or five in the afternoon a spark from a
locomotive will set the woods afire, where there is inflammable stuff, but from four or five until sunup it will not set it
afire.
Q. And it is useless to patrol then to put out a possible
fire?
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Savage:
Q. When this fire was started, tell the jury whether you
knew it was going to burn up the whole holdings of the Camp
:h{anufacturing Company or not?
A. That is what they phoned m& When I got in there that
night, Mr. Smith said the swamp 'vas gone,-the section foreman for the Norfolk & Western. He said the swamp was gone
and the Camp holdings were gone, and there was not any way
to hold it.
Mr. Gravatt: I object to that as wholly immaterial.
Mr. Savage: I was going to make it material by the next
question.
1\{r. Gravatt: I think what ~Ir. Smith told him is not binding on the Norfolk & Western.
page 2407 ~ Mr. Savage: I think that is true.
The Court: He has a right to explain his actions.
Mr. Gravatt: The Camp property was not burned, and,
therefore, to give the jury testimony about how badly he
was scared has no bearing on it.
By 1\ifr. Savage:
Q. 'Vhy were you interested in the origin of this tire?
A. Taking care of the Camp Manufacturing Company's
holdin~s in Dismal Swamp.
Q. So yon made an investigation, did you not, as to whether
the Camp property would be burned by that fire?
A. No, I didn't Imow whether we co.uld hold the fire on
the property line down there, and that is the reason we put
so manv men in, .to protect our interest. That is the reason
I put the men in there, fo:r more than anything else. I was
State Fire Warden for the State at that time and had been.
I was ·working for the State's interest as well as the Camp
Ma.nufacturin~ Company's interest.
Q. 1\fr. Widmer, were you with the company ·up in Vir-
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giuia when there was a fire set out that burned from the Norfolk & Western to the south and over to the Seaboard, some
years ago!
A. No, sir; I 'vas at Wallacetown. I was at Wallacetown
from 1921 to 1929.
Q. Mr. Widmer, what is on the Camp Manufacturing Co~:
pany's land, from where you talked about espage 2408} tablishing the fire line, west! What sort· of
property is it?
A. Timber land.
Q. What sort of timber has it on it f
·
A. I suppose some of the finest timber in Virginia is in
that swamp. That is our main timber holding at this tim~
most valuable timber holding. We probably had more than
a n1illion dollars at stake in that swamp, and that is the reason I made so much effort to keep the fire off it, and I kept ·

it off.

·

RE-CROSS EXAMINATION.

By Mr. Savage:
Q. You are Mr. E. P. Widmer, are you not?
A. Yes, sir.
Q. Are you the gentleman who wrote the Norfolk & Western and made a claim of $500 for your services in fighting
..
this particular fire?
A. Yes, sir. I think you have the letter in your file that I
wrote the Norfolk & Western, and if you. want to read it I
will be glad to have you read it. I 'vrote them a letter and
asked if they didn't think that they should pay me for my
time. I didn't charge the State anything. I was State Fire
Warden, and I didn't charge a cent for my services. All I
charged 'vas the men I put in there, and I spent over a month
in there on this special fire and about three
-pag-e 2409} months in the Dismal Swamp along the Norfolk
& Western right-of-way last summer fighting
fire put out by the Norfolk & Western.
Q. You get a salary?
A. Yes, sir, I get a salary from the Camp J\IIanufacturing
Company, and I am supposed to be paid for every fire -put
out by the State. hut I didn't put in a claim for a single fire,
but I mote the Norfolk & Western and asked if they wouldn't
send me five hundred dollars for work I had done ·in keeping
the fire from going on the Camp holdings and save them a
big- loss arid expense.
Q. They didn.'t pay it f
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A. No, sir, they didn't pay it. I got a letter from them.
They refused to pay it. Outside of the salary from the Camp
· Manufacturing Company I haven't received anything for
fighting the fire. I didn't charge the State for fighting fire
any up to this time.
Q. Did you ever hear of a fire over there kno,vn as the
lightning fire T
A. No, sir, I never heard of a lightning fire.
page 2410

~

IRVIN CHALI{ (colored),
a witness on behalf of the plaintiff, being duly
sworn, testified as follows :

Examined by 1\'Ir. Savage ;
Q. What is your name r
A. Irvin .Chalk.
Q. What were you doing last fall f
A. I 'vas working for ~{r. Atkinson and the forest people.
Q. "\Vhere were you working f
A. Working at different places up the Norfolk & 'Vestern
road and on the big canal and anywhere that they had fires.
Q. Were you on the Norfolk & Western Railroad any part
of the time, walking up and down itT
·
· A. Yes, sir .
. Q. Do you remember when you were out there one afternoon anything special happening that attracted your attentionf
A. Well, no, sir, not ·special that I know of.
Q. Did you ever see a fire set out by a train on the Norfolk & Western f
·
·A. I did one time, and that was a good while before the
·fire up the railroad. That was down there about the 19 milepost.
Q. Tell the jury what you were doing and what happened 1
A. I was on the railroad: I was patrolin,q the fire line on
the south side of the railroad, and I was on the railroad, a~d
a Jack come by going south.
·
·
·
·
Q. What is a Jacl{f
page 2411 ~ A. A coal train.
.
Q·. Do you mean going to Suffolk or to Norfolk?
A. Towards Suffolk.
Q. All right, what happened?
A. Soon after it passed, about thre~ or four minutes after
it passed, I saw the smoke just off the right of way in the
ditch, and it caught up and 'vas burning, and· I went there
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and put it out. It hadn't burned much, but about a foot
square.
Q. How far was it from where you were 1
A. It was not very far-about ten or twenty feet, or something like that.
Q. Was there any fire anywhere else around there~
A. Yes, sir, there was fire on the same side as that, but it
was not verv close to the railroad.
Q. How fa.r wss it from the railroad?
A. About one hundred feet, I reckon. I didn't go where it
was, but I could see the smoke.
Q. Were you on the Norfolk & Western Railroad on October 4th, the day that the big fire started?
A. Yes, sir.
Q.. Who were you with that day 7
A. Jesse Kee.
Q. What were you doing out there?
A. We were sent by ~Ir. Atkinson to watch that fire on the
north side of the Norfolk & Yv estern.
page 2412 ~ Q. At what point on the Norfolk & Vvesteru
were you?
...\.. I think about the 16 n1ile-post.
Q. About the 16 mile-post?
A. Yes, sir.
Q. On October 4th, the day that the big ·fire started, last
year, did you go up towards the Seaboard Railroad?
l1.. Did I go up towards there?
Q. Did you go up in the woods towards the Seaboard'
.l\. Yes, sir.
Q. What did you go for f
A. I saw a big smoke in a little gum swamp. and I wallted
there to see where it was.
·
Q. Where did you find it?
A. In the Gum Swamp.
Q. Ho·w far was that from the railroad?
...\.. Half mile or three quarters.
Q. What did you do when you got there Y
. l\.. Nothing but come back.
Q. Why didn't you do something?
A. There was nothing for us to do. It had burned al1 over,
and there wasn't anything but the ground burning. ·
:
Q. Everything on top of the ground had alreadv hurned ·J
A. Yes, sir.
·
Q. Did you think anything needed to be done?
lfr. Gravatt: I object.
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Mr. Savage: I withdraw it.
page 2413

~

By Mr. Savage:
Q. Was there any fire burning bet,veen the
Norfolk & Western Railroad and the Gum Swamp?
Q. Where was it Y ·
A. One place about a thousand feet from the Norfolk &
Western.
Q. What was it?
A. Just burning in the ground.
Q. Was there any flame?
A. Just smoke.
Q. Did you see any flame behveen you and the Gum Swamp
back in the woods?
A. No, sir, I don't think I did.
.
Q. How much time did it take you to go over in the Gun1
Swamp, do you remember?
A. To go from the railroad there?
Q. How long did you stay off the railroad going there ~
A. I don't think I stayed but thirty or forty minutes.
Q. It was a right good step there?
A. Yes, sir.
Q. You don't remember how long it took you to walk it?
A. No, sir.
Q. Did you spend the rest of the day on the Norfolk &
Western Railroad?
·
A. Yes, sir.
.
page 2414 ~ Q. What was the first you knew of this big
fire?
A. The first of my knowing it was about ni!tht-time. Me
and Jesse were going back home, and Mr. Smith and so:rpe
other fellows passed on the motor car. and he said to go back,
· the fire had gone across the Norfolk & Western on the north
side,
Q. What Smith was it?
·A. The section boss.
Q. Up to that time you didn't know anything ab91.1t the fire?
A. No, ·sir.
.
.
CROSS EXAMINATION.
By Mr. Gravatt:
·
Q. Did you go down on the Camp line that night f
A. No, sir. Jesse went up there.
0,. You did not ·go?
A. No, sir.
Q. 'Where did you go that night?
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A. I went home, back to Suffolk.
Q. Had you been down there on the right of 'Yay near milepost 16 at night around about that time?
.
·
A. Well, I had been down that way all night, down on the
company's line.
.
Q. Did you do any of this fire fighting down there .at night 1
A. Not at night.
pabe 2415} Q. All in the day?
._
A. Yes, sir. All the help I done up there, I
_ dug some wells up there.

BEN TANN (colored), .
a witness on behalf of the plaintiff, recalled, testified as follows:
Mr. Savage: If your Honor please, in my effort to develop
some speed yesterday, I unfortunately omitted to ask this
witness Ben Tann two or three questions, and I want to put
him back on the stand for that purpose.
Examined by Mr. Savage:
Q. Ben, you testified in this case yesterday, didn't you f ·
A. Yes, sir.
Q. Do you remember going with Mr. Widmer, E. P. Widmer, and .showing him where this· fire started Y
A. Yes, sir.
Q. Did you point out to him where the fire started Y
A. Yes, sir.
Q. Did he mark it?
A. Yes, sir.
Q. How did he mark it?
A. With· a piece· of red chalk.
Q. Do you remember going back with some gentlemen several months ago, Mr. Parrish, counsel for the
."J)age 2416 } Cedar Works, and Mr~ Rodgers, and Mr. Dud,
·
ley, and Mr. Lawrence- sitting here, and a bunch
· of other men, up on the Norfolk & Western?
A. Yes, sir.
Q. Did you go and show them w:here that fire started f
A. Yes, sir.
. Q. -How did you locate the point?
A. By it being marked.
Q. You went to that place that was marked?
A. Yes, sir.
Q. Did you show that to Mr. Rogers?
A. Yes, sir.
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Q. Did you show it to the rest of them f
A. Yes, sir.
Q. Now, Ben, at some time did you show t? Mr. Carey
where this old log was supposed to be smoldering that Mr.
Smith went toY
A. Yes, sir.
Q. Did you point that out to him 1
A. Yes, sir.

CROSS EXA:hflNATION.

By Mr. Gravatt:
Q. Ben, did you also, on the night of October 4th, the night
that the fire caught on the south side, make a written statement to Mr. B. C. Smith, in the presence of Claude Mayfield
and Oscar Lewis, about nine o'clock that night
page 2417 ~ when you were working down on the Camp line Y
You gave a statement that night, didn't you~
A. No, sir. He asked me my name. That was about sunset.
Q. Didn't you and Lester :h1:cCall, that night after Mr.
Smith had taken lfr. Poarch to Suffolk so he co_uld o:o up in
the tower and report the fire to the Camp Ma:f!.ufacturing
Company, give a statement to Mr. Smith, witnessed by two
colored men, Claude Mayfield and Oscar Lewis, ·which was in
the following words
''to home this may consern :
''I seen this fire jest before tran 99 l'in and hit hade burnt
about 20 yards whin got to hit and I coud not stop it and I
doe not think train started this fire at 15 M. P. ''
Didn't you make this statement to ~fr. Smith about night
that night, and you and Lester McCall signed it in the pr-esence of Claude Mayfield and Oscar Lewis, two of ~fr. Smith's
colored men Y
.
.
A. He asked us to put our names down and he asked how
the fire started, and I told him I didn't lmow how it started.
Q. Didn't you make the statement I read to you f
A. No, sir, I didn't tell hin1 that.
Q. You didn't 'l
A. No, sir.
.
Q. You admit you told him you didn't know how the fire
started?
·
page 2418 ~ A. Yes, sir, I told him that.
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RE-DIRECT EXAMINATION.
By Mr. Savage:
· ·
Q. Do you kno'v what train 99 is 1
A. I don't know one from the other.
Q. Did you know, at that time, the number of the trains
that passed there?
A. No, ·sir.
Q. Did the man ask you to sign your name that you were
there?
A. Yes, sir.
Q. Is that all 1
A. Yes, sir.
Q. Did you know you were making any statement?
A. No, sir.

RE-CROSS EXAMINATION.
By Mr. Gravatt:
Q. Where are you living right now?
A. Camp 2.
Q. Do you work under lVIr. E. P. Widmer?
A. Yes, sir.
Q. He is your boss?
A. The superintendent. ·
Q. And you have been working under him since
page 2419 }- last October 4th? ·
lfr. Savage: I think he should be permitted to finish tlto
answer. He had his mouth open as if to say something.

Witness : I sa.y he was the superintendent, and of course
as woods foreman.
By Mr. Gravatt:
Q. And he is the big boss?
A. Yes, sir.
Q. And he has been your big boss since October 4th, up to
this time?
A. Yes, sir.
By the jury:
Q. Did you sign a statement, or did son1ebody else sign
your name to a statement for you-th~ statement which is
referred to by the attorney? Did you write your name on
tl1ere, or did somel>Ody else write it on there? ·
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A.
Q.
A.
Q.
A.
Q.
A.
Q.

I wrote it.
Can you readY .
I can't read much-mighty little.
Did you read that Y
·
I didn't read it.
You lmew yon were signing a statement?
I didn't know what he put down.
.
Did he tell you he had something there about the fire f
A. He told me to sign there.
·
page 2420 ~ Q. He read it to yon first, didn't heY
A. No, sir, he didn't read nothing.
By Mr. Savage:
·
Q. Did he just ask you to put your name down ~o he would
know who you wereY
Mr. Hughes:. Objected to as leading.
By Mr. Savage:
Q. What did he ask you to do Y
A. He said ''I want you to put your name on this piece of
paper''.
By Mr. Gravatt:
Q. To put it on there for what 1
A. I don't Imow what he· meant.
.Q. Why did you reckon that he went to the trouble' of having these two negro men ·witness it if it didn't amount to
anything? They· signed it, too, didn't theyf
A. I didn't see them sig~ it.

By

the Jury:

Q. Was there anything on the paper when you signed itf
A. There were two lines.

By Mr. Savage:
·
.
Q. What do you mean by two lines-two lin~s of writingf
A. Yes, sir.
·
·
Q. Did you read what it wasf
A. I can't read writing.
Q. Did anybody read it to you f
page 2421 } A. No,. sir..
··
By Mr. Gravatt: Here is a copy, and I wi~l bring the origi-·
nai to court.
.
_ .
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Q. See if you can read any of that (handing paper to wa -.
ness) Y See if you can. read the names?

Mr. Savage: I would like to see what that is before the
question is asked about it.
Note: The paper is handed to Mr. Savage by Mr. Gravatt:
Mr. Savage: If your Honor please, I would like to kno\v .
the purpose of that .
Mr. Gravatt : Just to see if he can :r:ead.
.
Mr. Savage: Why don't you show him something else!·
Mr. Gravatt: Let me have something that you have to try
hlln on.
·
Mr. Savage: I thought that was the original.
Mr. Gravatt: I stated it was a copy, and I will bring tlw
original to court.
By Mr. Gravatt:
Q. See if you can read these words 1
A. "How"?
Q. What is that 7
A. ''Was the.''
Q. What is that?
A. ''Place.''

Mr. Gravatt: "How was the place marked." That is reading enough for me..
·
page 2422 }

Witness: I can read printing.

Mr. Savage: I would like to know if the statement that he
is purported to have signed was type or manuscript Y
Mr. Gravatt: I will produce the original statement.
Mr. Hughes: It is in manuscript, and it is in my office.
Mr. Gravatt: You can see Mr. Smith is very ignorant, and
that he spells ''hit" and the simplest words.are misspelled.
Mr. Savage: I want to know whether it·was written or type'vritten Y
Mr. Gravatt: Written by Mr. Smith.
WILLOUGHBY LYNCH,
a witness on behalf of the plaintiff, being duly sworn, testi·
·
fied· as follows:

Examined by Mr. Savage:
Q. Mr. Lynch, will you state your name and agef
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A. Willoughby Lynch; seventy-four years old.
Q. Where do you live, Mr. Lynch!.
.
A. I live just three miles from here in N <?rfolk County.
·Q. How long have you knqwn the Dismal Swamp section T
A. I have been working in there fifty years.
·
Q. Will you tell the jury how intimately you
page 2423 ~ know it, and how much. you have been in thet·e 1
A. I have been working in different parts of
it for fifty years. ·
Q. What have you been doing in there Y
A. Working for John L. R-oper Lu1uber Company.
·Q. What kind of work were you doing Y
-~·A. Superintending the logging, and estimating timber..
Q. How often have you been in the swamp, _generally speaking, through those· years T
· ·A. Up to 1920 I was in there off and on every month excepting from about 1895 to 1906 I was not· in there so regular because we shut the work down while they were 'vorking
on the canal.
Q. You are perfectly familiar with the Dismal Swamp section, are you not?
A. Yes, sir.
Q. Do you kno'v where the Ackerly Lumber Company is Y
A. Yes, sir.
Q. Do you kno'v where the land of Camp Manufacturing
Company is?
A. Yes, sir. · ·
·
Q. Do you know where the land of Richmond Cedar Works
is?
A. Yes, sir.
Q. Do you know where the land of John L. Roper Lumber
·Company is?
A. Yes, sir.
page 2424 ~ Q. You have been through that section tin1e
after time, haven't you?
· A .. Yes, sir.
.
_
. Q.. As a matter of fact, you probably know the lines of the
various properties in there about as well as any man in this
section, don't you?
A. Yes, sir, I think so.
Q. Now, ~Ir. Lynch, do you recall last fall when this big
fire started?
A. Yes, sir.
Q. Tell the jury the first thing you knew. about that big
fire, and what you did?
.
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A. Saturday night, October 4th, Mr. Atkinson called me
up from Suffolk. He was the fire warden, and I was assisting him. He said that the fire had broke out on the south
side of the Norfolk & Western railroad, and wanted me to
get some men and go up there to help fight it. I went out
and got some men, spoke to them, and Sunday morning, the
5th, I went up with them to where the fire was burning.
Q. I-I ow did you get there 1
A. I went to Yadkin on a car, and the section man that
lived at Yadkin carried us up on his car.
.,
Q. On the Norfolk & Western Railroadf
A. Yes, sir.
Q. Now, on the way from Yadlrin-Yadkin is around about
·
the 10 mile-post,· is it not f
page 2425 ~ A. Between 10 and 11 mile-posts.
Q. Tell the jury, as you went on up the railroad on Sunday morning, October 5th, from the lOth or 11th
mile-post, ho\v far up did you go?
·A. We went up near the 15 mile~post.
Q. Near the 15 mile-post?
A. To the Camp line.
Q. Tell the jury what were the conditions on either side
of the railroad? Was there any fire on either side?
A. Between 14 and 15 mile~posta Mr. Sexton had some
men cutting a track south from the Norfolk & Western. The
fire was burning west of where he was working.
Q. On which side of the railroad t
A. South.
Q. Was there any fire burning· on the north side?
A. There was some fire over towards the Seaboard road.
I would say half mile or more.
Q. Was there any fire burning within two or three hundred
yards of the road on the north side t
A. I didn't see any.
Q. ·Tell them how the fire was burning on the south side (i
~fr. Gravatt: What date was that 1
Mr. Savage: October 5.

· A. We left the men at work on the road r-utting a path
back east of ·the fire. I went up the fire line to see Mr. At.
kinson to see what' he wanted me· to do. Mr.
page 2426 ~ Sexton and Mr. Weston and myself went back
mile a~d a half, I suppose, ~ntil we found .1\tir.
Atkinson.

a

~----
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By Mr. Savage:
Q. With reference to this plat-you say you 'vent back;
do you mean you started at the Norfolk & Western Railroad
at the corner of the Camp Manufacturing Company Y
A. Yes, sir.
Q. And you went down that line hunting for Mr. Atkinsun 7
A. Yes, sir.
Q. How far down that line did you :find him?
A. I reckon a mile and a half.
Q. After ypu saw Mr. Atkinson, what did you do 1
A. He told me to go back and cut the fire off from going
,further east or south. I met Mr. J. D. Carey and his son
coming out, and they went back with us.
Q. Let the jury understand that. When you say you met
them coming out, you mean after you had talked to Mr. Atkinson you started back towards the Norfolk & Western?
A. I met them before I sa'v Mr. Atkinson, and they went
back with me to see Mr. Atkinson, and Mr. Carey and Mr.
Weston and I came out.
Q. All right Y
A. When 've got back to the railroad and went to where
we left our men working and the fire had burned oilt, they
had to leave and come out.
Q. All the time you were walking down th<~
page 2427 ~ railroad from 'vhere Mr. Sexton's men were,
. down to the Camp corner and up the Camp line
and back Camp line and back up the railroad, tell the jury
how the fire was burning in there 1
·
A. It was burning fast in there. It was very dry, and the
wind was blowing north or northeast.
Q. Was it a big fire?
A. Yes, sir.
Q. Was it a bad fire?
A. Yes, sir.
Q. When you got back to where Mr. Sexton's men were
working, they had been run out?
A. Yes, sir, and my men were with them.
Q. Then what did you do?
A. We went down the road I reckon twenty-five or thirty
chains probably, and started another line.
·
Q. Now, Mr. Lynch, can you see these mapsf
A. Yes, sir. That was going east, going back towards Yadkin.
Q. Suppose you come here to the plat.
A. We were going back towards Y adldn.
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Q. The fire started, did it not, Mr. Lynch, on this little
Camp 100 acre tract?
A. I don't know just where it started only I was told. It
started up above there, because it was coming down in this
swamp..
Q. Where was the fire burning in reference to
page 2428 } the Camp 100 acre tract wheri you got there Y
A. It was east of that.
Q. How far east of where the fire was burning did Mr.
Sexton undertake to cut his line?
A. Just above the 14 mile-post.
Q. Do you mean just to the west? ·
A. Yes, sir..
Q. Somewhere in here (indicating on map) t
A. Yes, sir..
Q. When you got back, you say the men had been run out
of that line. Then what did you do Y
A. We went down further east, below the 14 mile-post.
Q. Could you say about how far below 7
A. I couldn't, but it was not very far.
Q. Something like about along here (indicating on the
map)?
.A. Yes, sir.
Q. Then what did you do Y
A. Cut another line there.
Q. Do you mean cut it from the Norfolk & Western south Y
A. Yes, sir. We got to the power line about sunset, about
one thousand feet off, in time to knock off and go home.
Q. When you cut that line, it was a line almost due south
from the Norfolk & Western, wasn't it f
A. Yes, sir, a little bit east.
A. On whose land was it?
A. The Ackerly.
page 2429 } Q. Whose land was the first line cut on f
A. I can't say for sure, but I think on the
Richmond Cedar Works. They have a little property in there.
Q. Mr. Lynch, according to the indications you made here
with reference to the 14 mile-post, you see here where you
marked the first line Y
A. Yes, sir.
Q. Is that, or not, a considerable dis.tance, some quarter
or half mile, on the Ackerly land 7
. .'1. I think so, yes, sir.
Q. What further did you do in connection with this fire?
A. I didn't do anything more there. Monday morning I

!

l
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had bur~ed··my .foot, and wasn't able to go back, and I got
Mr. Weston to go with my crew.
Q. What Weston is that Y
A. J. M. Weston.
Q. What other connection did Y?U have. with this. fire 'I.
A. I sent" Mr. Weston back ag&n Tuesday mormng w1th
them.
Q. You sent him up there Monday!
A. Yes~ sir.
·
Q. And then you sent him back again Tuesday 'l
A. Yes, sir.
Q. What did you do yourself'¥
A. I didn't do anything. but direct him what to do.
Q. Did you go into this fire any further'
A. Not there.
page 2430 ~ Q. Where did yo:u go into it f
A. I went up 'l'hursday to Winslow's road on
the Dismal Swamp Canal.
Q. This map does not cover it. This js Exhibit No. 4. This
shows the Richmond Cedar W orIrs drainage canal and .the
PortSm.outh water canal and the Dismal Swamp Canal t
.~.\. Yes, sir.
Q. And the John L. Roper Company line f
A. Yes, sir.
Q. Where .did you go in 1
A. Between 4 and 5 mile-posts, where Winslow's road is.
Q. On whatY
·
· A. On the Dismal Swamp Canal.
Q. Is that south of the Roper line Y
A. Yes, sir.
Q. What was the situation theref
A. I went back to the Portsmouth water canal.
Q. That is this canal running north and south Y
A. Yes, sir. They had a pump there trying to keep fire
from crossing Winslow's road, an:d I worked there with my
crew of men all day.
Q. Did you stop the fire f
A. No, sir. I left that night- and went home, and was not
able to go back any more until the 14th.
.
Q. What was the situation when you went back on the 14th T
·
A. It was sti1l burning, and hadn't crossed
page 2431 ~ the road only west of the Portsmouth ditch. It
had crossed there. I was there the 14th, and I
didn't go any more until the 19th. Then it had crossed Winslow's road east of the Portsmouth ditch. I worked in there
all that day, and I didn't go back any more.

----------------
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Q. What area did that fire finally burn?
A. Do you mean how many acres'
Q. On the map here, did it burn all along here on the Richmond Cedar Works Y
A. It burned clean up to Winslow's road.
Q. South?
A. Yes, sir. It didn't cross vVinslow's road very far east
of the Portsmouth ditch, but it did on the west back to the
Five-Mile Ditch, a ditch which runs back from the Dismal
Swamp Canal.
Q. How far did it burn east Y
.A. It burned all the way out to the Dismal Swamp Canal
north of Winslow's road.
Q. Do you see this piece of land 1narked '' Culpepper'' 7
A. Yes, sir.
Q. Did it burn up to that or near to itf
A. I don't think it burned to it. I didn't go there after
the fire 9n Sunday.
Q. Did it burn Ackerly's land 1
A. Yes, sir.
.
.
Q. 1\fr. Lynch, when you were up on the Nol'page 2432 ~ folk & Western Railroad on Sunday, October 5,
1930, did you notice the condition of the railroad right of way?
A. Yes, sir.
Q. Tell the jury what condition it was in Y
A. There was grass all the way along on the side of it,short grass.
·
Q. What do you mean by short grassY
A. About eight or ten inches high, or something like that.
Q. Was that -gra~s dry Y
.
A. Yes, sir, everything was dry.
Q. Was it inflammable? ·
A. Yes, sir.
Q. That was on the right of way between the tracks ·the
ditch; is that right?
· ·
A. Yes, sir.
Q. You say there was grass on the right of way?
A. Yes. sir.
.
·
Q. Was there anything else growing on there y·
A. :ti"o, sir.
Q. Or anything cut there?
A. No, not on the railroad. There was nothing but tltc
grass.
Q. No weeds?
A. No, sir.
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page 2433}

CROSS EXAMINATION.

By Mr. Gravatt:
·
Q. Mr. Lynch, while I am up I want to ask you about this
eastern end of the Ackerly land:-' Have you any personal
knowledge that the fire which started on ~he south side of the
Norfolk & Western right of way in Camp's 100 acres actually
burned the eastern half of AckerlyY Do you know of your
personal lmowledge that that fire actually consumed that?
A. Not of my own lmowledge, no.
.
·
Q. You simply know that some fire burned over Ackerly's
land about that time?
A. Yes, sir.
·
Q. Mr. Lynch, you worked with Mr. Hugh DuQley, helping
him in the preparation of the Richmond Cedar Works case,
didn't youY
A. Yes, sir.
Q. Mr. Dudley is a civil engineer and was actively engap:ed
in the preparation of that case from very soon after the fire
up until, so far as we know, the present time Y
··· A. Yes, sir.
Q. And you were actively helping Mr. Dudley get information to find out what you could which would be helpful?
Q. When ·was the first time that you learned .there was a
party of white men, hunters, down on the Norpage 2434} folk & Western tracks about between mile-posts
15, 16, 17 and 18, on October 1st, that Saturday
the dav that the hie: fire started? .
A. When did I first hear of it?
Q. Yes, sir.
A. I couldn't tell you the exact date, but it was sometime
the first of November, I think.
' Q. W a.sn 't it the next Sunday morning of the fire you
learned the hunters were in there Y
A. It was on Sunday morning; the 5th.
Q. Jesse Bass told you?
.
A. No; his son told me. He mentioned that- they were up
there hunting yesterday and killed a bear.
Q. And you told Mr. Dudley?
A. 1res. sir.
.
.
Q. And Mr. Dudley knew it in two or three. days of October 4th?
·A. No, sir, I ·didn't see Mr. Dudtey for several days after
ili~
.
0. ~he first time you sa'v him after that in a week you
told him!
-
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The first time I. saw him I .told him.
In a week you told him T
I will not say a week, but the first time I saw him..
And it couldn't have been over two weeks Y
I don't hardly think so, no, sir. · ·
When Bass told you ''we ·were in there hunting,''-..

page 2435 }

Mr. Savage: I want it noted that he is making this witness his own, as this was not brought
{)Ut on direct examination.·
·
· ·
·
·
Mr. Gravatt: All right- I recognize the rule.
l3y Mr. Gravatt:.
..
Q. Jesse Bass told you that Mr. Bradford and his party
were in there hunting7
·
·
A. IDs son said "'We were up there hunting yesterday•."
.

'

Mr. Savage: We object to what somebody told him.
Mr. Gravatt: That is material to the development of the
case, and it is information which came to these people about
these hunters being in there. I want to prove that these people knew the hunters were in there long before the trial of
·
the Richmond Cedar Works case.
The Court: Do you object 7
Mr. Savage: I object to the question as calling for hearsay
testimony.
· ·
By Mr. Gravatt:
.
Q. You gave information to Mr. Dudley. that there was a
party of hunters in there on October 4th?
·
A. No ; young Bass, Jesse Bass' son,-"
Mr. Savage: I object to him telling wh~t he said.·
The Court: You can base ·the. question of. information.
By .Mr. ·Gravatt:
: · Q. You· gave information to Mr .. Hugh Dudley that there
was a party of hunters, on October 4th, o'n the
page 24'36} Norfolk & Western right of way?
A. Yes, sir, Bass' boy told me about the hunt:_ing ·yesterday.. · · · · ·
Mr. Savage: I move that that he stricken from the record
as to what Bass' boy told him.
. Mr. Gravatt: I am just trying to get at the fact that he
~told Dudley.
·
· ·· ·

r--- --
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Mr. Savage: You are trymg to get what Bass' boy told
him.

-

.

.

The Court: You can ask if Dudley got the information.
Witness : Can I explain how I did that Y
Mr. Gravatt: He wants to explain it.
The Court:· You can ask whether he gave Dudley the information.
By Mr. Gravatt:
·
·
Q. You gave Dudley the information that these hunters
were in there on October 4th!
Mr.

~avage:

1 object to this

~s

leading.

By Mr. Gravatt:
Q. · What information did you give him f
A. I told Mr. Dudley not what this boy told me .but what
·
Jesse Bass· told me.
J\1:r. Savage: Don't tell what somebody told you.
The Court: You may ask if he gave Dudley the information.
Mr. Gravatt: I want to know what information he gave
Dudley, is all. There· is not any hearsay in that.
page 2437 ~ The Court: He can't tell what this boy told
him.
Mr. Gravatt: We are not asking that, but what information he gave Dudley.
The Court: Do you understand that f
Witness: Yes, sir~
By Mr. Gravatt:
Q. Go ahead! ·
A. I told A1:r. ·i>udley what Jesse Bass told me.
Mr. Savage: I object to what Jesse Bass· told him.
· The Court: I think you have the right to ask if he gave
:-Dudley information about this llunting party. _
.
.By Mr. Gravatt:
Q. I want you to tell what information you gave Dudley?
A. I told Mr. Dudlev what Jesse Bass told me.
Q. What was that Y
w

•

Mr. Savage: I object to that.
The Court: Can't you give what information you gave him 1
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Witness: I told him what Bass told me, and that is all I
gave him.
By Mr. Gravatt~
·
Q. What was the substance of what you told Mr. Dudley¥
. A. I told him that Jesse Bass said that he was hunting on
the 4th day of October, Saturday.
·
Q. Did you tell him who was hunting? Did you give the
names of the people hunting?
Mr. Savage: I would like to have an exception~
I have been objecting until I feel I am almost in
contempt. If the question is asked in that form, I want an
exception.
The Court: Of course hearsay testimony should be excluded, but I think he has the right to tell that he gave him
information about the matter.
~Ir. Gravatt: That is all I want.
The Court: I do not think it necessary for him to tell where
he got the information.
· · ·
Mr. Savage: I want to move the court to strike it out, and
instruct the jury to disregard all that this witness has testified somebody told him.
Mr. Gravatt: We do not object to that at all. It is perfectly
proper to strike that out.
The Court: It seems to me he has the right to say what
information he gave him.

page 2438 }

By Mr. Gravatt:
Q. Do not tell us who told you, but tell the jury what you
told Mr. Dudley as to who was in tliere hunting f
Mr. Lawrence: That is hearsay. He don't know who was
in there hunting. He is telling what somebody told hin1 ..
Mr. Gravatt: No"r, if your Honor please, they have introduced by practically every witness that somebody told them
there was fire on the south, and they got together their men
and went to fight it. I am asking for informa.page 2439 } tion which came to them from this old gentleman, to go to the jury.
The .Court: I think yo11; .are entitled to have }Ir. Lynch say
·it without saying who told him.
By the Court:
Q. What did you tell Mr. Dudley?
A. I told him what I had heard. I wouldn't have known if
I hadn't been told.
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Mr. Savage: Now, if your Honor please, if your Honor. has
granted the motion I made to have the jury disregard and
strike from the record all that this witness has testified somebody told him, then he has nothing to go on.
The Court: Mr. Gravatt has the right to know what information he gave him without telling him who told him.
'l,hat would be kind of hearsay testimony. The question is
·whether they lmew about this information, or not.
Mr. Gravatt: That is all I want.
Mr. Savage: To get the record straight, do yo~ so instruct
the jury, as requested, to disregard this hearsay testimony¥
, The Court: It is well established you cannot have hearsay
testimony. I think in this particular case Mr. Gravatt has a
right to put before the jury what information Mr. Lynch gave
to Mr. Dudley.
Mr. Savage: Note an exception.
page 2440 ~ By Mr. Gravatt:
Q. Now, give the information you gave to Mr.
Dudley in the form of an answer? State to the ;jury the inJormatiori you gave Mr. Dudley about the huntin~ party, and
who were hunting-not what was told you, but what information you gave Mr. Dudley as to who. the hunters "rere f
A. I told him who they were, as far as I knew.
Q. Who did you tell him they "rere?
A. I wouldn't have kno'\rn if somebody hadn't told me. I
was not there.
·
Q. Who did you tell Dudley was in there Y
A. I told him Jesse Bass.
The Court: Don't tell what Jesse Bass told you.
Witness : I told him Jesse Bass, Jesse Bass' son, a man
named Bradford and a man named Whitehead.
By Mr. Gravatt:
Q. Were in there hunting f
A. Yes, sir.
Q. And you told him that inside of two weeks of October
4th?

A. I eouldn 't say exactly, but it 'vas not very long after
that.
Q. It was 1n the month of October?
A. I don't really think so. I think it 'vas ·the first of No·
vember, but I cari't say about that.
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page 2441 } RE-DIRECT EXAMINATION.

By Mr. Savage:
Q. Mr. Lynch: Mr. Gravatt has asked you about some information that you obtained about hunters. I lmow that it
has been a right good while ago, but I want you to go back
and see if you can refresh your memory on that general sit-_
nation as to when it was you had this talk with Mr. B~§·:
When you stop ~nd consider thatJ Mr. Lynch, will you ~qt;
find you -never went to ·see Mr. Bass until after the Rich~'
mond Cedar Works suit against the Norfolk & Western had
been brought, and when you did go you·and Mr. Dudley-w-ent ·
.
together?
·
A. I saw Bass before Mr. Dudley and myself went to him.
Q. Did you ever hear of a man named Bradford until the
time you and Mr. Dudley went. to see Mr.. ·Bass 7
A. No, sir.
.
Q. That is the first time you ever heard this. man Bradford's name?
·
·""' '· ·
A. Yes, sir.
Q. Why did you and Mr. Dudley go to see Mr. BassY What
general information had you gotten, and how had you gotten
it, do you remember Y
A. Why did we go to see him?
Q. How did the fact that there was supposed to be some
hunters in there-how did you learn that f Was it due to
the examination that the Norfolk & Western was
page 2442 } making of witnesses Y Is that what put you on
to itt
· A. I think so.
Q. In other words, every time the Norfolk & Western representative would try to get a statement from witnesses that
vou could ·find about, they asked them what they knew about
hunters. Do you remember hearing about that 7
A. Yes, I heard it.
.
Q. Wasn't that the reason you and Mr. Dudley together
went to see Mr. Bass, to see what he knew about itY
A. We went to see him to get information as to the hunting.
Q. That is what you went fort
A. Yes, sir.
Q. That was after the Richmond Cedar Works suit had
been brought, wasn't it?
A. I think it was. I know that the suit had been brought
when Mr. Dudley and myself went there. But I talked with
Bass, I think, before the suit was brought.
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Q. But you never heard ali of these hunters' names, so far
as you can recall, until Mr. Bass told you and Mr. Dudley
the day you went there together to see him¥ That was the
first time you heard of Bradford¥
. A. Yes, sir.
Q. Or Whitehead or any of the rest of them Y
A. ·Yes, sir.
.
:·
Q. So neither you nor. 1\fr. Dudley, to the best of your in.
.
formation, knew the names of these alleged
page 2443 } hunters until after the Richmond Cedar Works
· suit had been started¥
A. Only from Bass' son.
Q. Anybody but Bass' son¥
A. That is all.
Q. Now, _after you found out, a.fteryou_ and Mr. Dudley together found out· the names of these alleged hunters, what
efforts did you mal{e to try to find where _they lived and who
they weref
A. Bass told us that he didn't know Mr. Bradford's addr~ss, but I could get .that from a lady in Cradock that was
·related to Whitehead, who was with. them hunting, .and she,
·by doing that, was to locate Mr. Whitehead, and through
Whitehead was to locate Mr. Bradford.
Q. Did you go to see that iS:dy in Cradock f
' :··A. My wife went.
Q. Did your wife get the name of Whitehead f
A. Yes, sir..
.
.
Q·. Then ho"T 'did you trace it on: furth~r.Y
A. We told Mr. Dudley.
.
Q. Did Mr ..Du4ley trace from Whitehq_ad on to Bradfqrd f
A. Yes, sir.
·
·
.
Q. In other word$, as soon as you and 1\fr. Dudley got the
names of these alleged hunters in there, you used your best
efforts to locate who they were, and wh~re they came from¥
A· Yes, sir.
.
. Q. And you didn't get the names until after
page 2444 } the Cedar Works suit 'vas brought f
.
·
A. No~ sir.

RE-CROSS EXAMINATION.

.'By Mr. Gravatt:
. Q. Mr. Lynch, I. am sure you do not mean to contradict
yourself. What you told us a while ago1\fr. Savage: If your Honor please, this is n~t cross ex-
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amination. He cannot accuse his own witness of contradict.
ing himself. ·
The Court: I think he is your o'vn witness about the matter of the hunters.
Mr. Gravatt: Yes, sir, but that don't keep me from the
right of redirect examination.
By Mr. Gravatt:
Q. The statement you gave a while ago about the information you imparted to ~lr. Dudley about the first of November
was correct, wasn't it?
A. I think so.
Q. And you think now that it was correct 1
A. What is that?
Q. And you still think that information 'vas correct Y
A. I thought so.
By Mr. Savage:
Q. What do you mean? Do you mean you knew about Bradford's name in November of last year Y
page 2445 } A. I say November-it was after the suit was
brought, but I don't remember when the suit
\vas brought.
Q. The suit was brought last March, four months after
last November, and it was until after the suit was brought
that Mr. Dudley learned Bradford's name?
',
A. That is right.
Q. And when Mr. Dudley did learn it~ you and ~fr. Dudley
:w·ere talking to Bass together Y
·
•·· ·
A. Yes, sir.
Q. lie learned it- at the same time you did?
A. Yes, sir.
~Ir. Lawrence: We reserve the. right to recall Mr. Lynch
on the question of valuation.

By Mr. Gravatt:
Q. How old did you say you are?
A. Seventy-four.
Q. You have been living in this county· all your life?
A. Yes, sir, all but about fifteen years, when I lived in
·
·
· .
North Carolina. .
Q. ~fr. Savage told you the Rich1nond Cedar 'Vorks Company's case ·was broug-ht this spring, in March; that would
be practically six months after the fire. I want you to think
and tell this jury if the information which you gave to Mr.
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Dudley was given to Mr. Dudley last fall, shortly after. the
fire, or this spring?
A. What I told him about Jesse Bass was
.page 2446 } after the suit was brought.
Q. What did you tell him last fall?
A. I was mistaken about the .date. I was thinking about the
suit being brought in the fall.
Q. Mr. Lynch, who gave you the information as to when
the Richmond Cedar Works suit was brought Y
A. The first information I got I saw it in the paper.
Q. Nevertheless, you and Mr. Dudley had been working together in this business c~stantly, hadn't you?
A. Before the suit was brought f
Q. Yes.
.
A. We had been in there, yes, sir.
Q. A great many times?
A. Yes, sir, several times.
Q. After you talked with Jesse Bass' boys on Sunday, the
day after the fire f
·
A. Yes, sir. That was the day that they said that they weut
hunting.
·
Q. And that is the day you got the information from them!
A~ From the boy.
Q. From the boy?
A. Yes, sir.
Q. Did the ·boy give you the names of anybody that day?
Mr. Savage: I object to his undertaking to impeach his
own witness. He said that he recognized the rule, and now
he tries to run over it.
page 2447 ~ Mr. Gravatt: All right, sir~

F. H. HAMBLIN,
a witness on behalf of the plaintiff, being duly sworn, testi·fied as follows:
Examined by }fr. Lawrence:
Q. Mr. Hamblin, will you state your name, residence and
occupation f
.
A. F. 'H. Hamblin; Suffolk; photographer.
.
· Q. Were you requested sometime last fall or winter to malte
some photographs of various points along the Norfolk &
Western Railroad, by the Richmond Cedar Works!
A. Yes, sir.
·
Q. Did you ma.ke such photogra_phs f
A. Yes, sir.
.
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Q. When did you make them f
A. December 4th.
Q. Did you finish them up on that day1
A. Do you mean make them Y
Q. I mean did you take them all that dayf ·
A.. I made a· number of them that day. No, I didn't' make
all of them that day.
,
Q. When did you make the rest of them Y
A. I made the others on December ·3rd.
Q. Who was with you when you them f
page 2448} A. Mr. Dudley.
·
.
·
Q. What did you and Mr. Dudley do. as to
identifying for future reference the places where these pictures were made Y
. ·
A. Made notes of each negative ·or each picture that was
taken and the generallocation, the time of day and· all other·
· ·
details that we might want to refer to.
Q. Have you those notes with you 7
A. Yes,· sir.
Q. The original notes 7 ·
A. Yes, .sir.
·
Q. Mr. Hamblin, I hand you a photograph which you have
Marked No. 1; will you state when and where that picture
was made, and in which direction the camera was pointing 1
A. The camera was pointing the same way I was looking.
It was looking west along the north side of Norfolk & Western Railroad on the roadbed. The picture was made at 10 :45
A. M. The weather was cloudy. It· was made December 1,
1930. The picture is about half way between 14 ·and 15 mileposts~ but a little nearer 14 mile-post.
· ·
·
Q. Will you state whether or not Mr. Dudley at the time
made a memorandum of the exact point with reference to
known monuments on the· railroad y· ·
A. He made a memorandum of all of those points, yes, sir.
Q. Now, will you give ·us the same inforniation with reference to the picture which you have marked No. 2t
A. No. 2 is looking diagonally west across on
page 2449 } the north side of the Norfolk & Western Rail. road, on the right of way at a point about onethird mile east of 15 mile-post.
Q.. Will you give the date when that picture was takenthe date and hour Y
A. This picture was made right after this ·other picture.
· Q. Immediately after No. 1 Y
A. Yes, sir. The picture was made at 11 :15 A. M., and
the weather conditions the same as No. 1, which means cloudy.

r;------~-
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Q. Will you give the information with reference to picture
No. 3f
A. I have some more detail in reference to this No. 2 picture.
Q. Let us have that before you start on No. 3 Y ·
A. This· point is about where the fire started on the sou~h
side of the railroad on October 4th.
Mr. Hughes: vVe object to that.
The Court: Objection sustained. The jury will disregard
that.
Mr. Hu~hes: When these pictures were offered before, your
-Honor will recall that they were labeled with these notes of
· Mr. Hamblin.
Mr. Lawrence: They have been tal{en off.
Mr. Hughes: The labels ·were· taken off, and what he is
reading is the same as the labels. The same ·will be t;rue of
a nun1ber of these others.
The Court: Then you object?
page 2450 ~ Mr. Hughes: I do not think that they should
get it in there before we can object.
· T~e Court: Don't give- hearsay testimony.

By Mr. Lawrence:
Q. You understand we want the information as to where
the picture was taken and the time f
A. Yes, sir.
·
Q. Now, take No. 3Y
A. No. 3 is looking east directly down the Norfolk & Western Railroad' from center of double track, right in between
there, showing general condition~. This picture "ras made at
11 :35 A. M., December 1, 1930.
·
Q. Will you give us the same information with reference
·
·
to No. 4? ·
A. In No. 4 the camera was in the. same spot as No. 3, in
a northeastern direction. ·This picture was made at 11 :40.
The tripod was in the same spot, only the camera was turned
. so as to he looking in a northeast direction~
- Q. Will you give us the same· information with reference
to No. 5?
A. In No. 5 the camera was still in the same spot as No.
3 and No. 4, only turned looking southeast, showing the burned
area, as the picture shows, on the south side of the Norfolk
& Western Railroad. This picture was made at 11 :45 the
same rlny.
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Mr. Lawrence: Do you object to this t
Mr. Gravatt: We object to any photograph
page 2451 } taken off the Norfolk & 1Vestern right of way.
Any photograph taken on Ackerly's land is admissible, or any photograph taken on the Norfolk & "\Vestern
Railroad within a mile of the alleged fire.
1\{r. Lawrence: We have pictures showing views of the
Camp timber near the point of origin, to show the character
of timber that was· growing there and would grow there and
the general character of the swamp.
The Court: This is about the Ackerly fire. Of course it is
close to it, but I think you had better confine yourself to the
Ackerly.
Mr. Lawrence: We note an exception.
Mr. Savage: If your Honor please, there is another picture of the same general character, and the question naturally arises as to what this· land is good for. liere is a picture made of the Richmond Cedar Works farm.
1\{r. Gravatt: We object to that.
Mr. Sa'Vage: I understand yon object, but I want the matQ. How far was the Cedar Works farm from the Ackerly
land, and shows what will grow there if cleared.
The Court: Do you object to that f
Mr. Gravatt: Yes, sir.
The Court: Sustained.
Mr. Savage: We except.
·

Note: The pictures which were introduced iri evidence arc
marked Exhibits 6; 7, 8, 9 and 10. Those which
page 2452 ~ were excluded by the court are marked '' 11,
·
eluded"; "12, .excluded", "13, excluded'', "14
excluded", "15 excluded", "16 excluded,~ "17 excluded".

ex.

By the Court :
Q. How far was the Cedar Works farm fro mthe Ackerly
farm?
·
, Mr. Lawrence: Quarter to half mile.
.
page 2453 ~
·

J. D. CAREY,
a witness on behalf of the plaintiff, being -duly

sworn, testified as follows:

·: ~xamined by }fr. Savage:
·
Q. Mr. Carey, will you please state your name?
A. J. D. Carey.
·
Q. And your age 7

· ·

·1514

Supreme Court of Appeals of Virginia.

A. Seventy years old. ·
Q. Your residence?
.
A. Close to Yadkin-between Yadkin an,d Deep Creek.
Q. How long have you been living in that section, Mr.
Careyf
.
A. All my life.
Q~ That is in what is known as Dismal Swamp!
A. On the border of it.
- ·
Q. About ho'v far is your house from the Norfolk & Western Railroad tracks?
· · ·
A. About two thousand feet.
Q. Down in the Yadkin section Y
A. Yes, sir.
Q. Mr. Carey, where were you October 4th, 1930T
· A. I was at home.
Q. What happened on October 4th of· particular. interest
that you can recall Y
·
·
A. Fire broke out up the Norfolk & Western Railroad, between the railroad and the power line.
Q. About what time did you see the smolte,
page 2454 } or did you see it Y
·
A. I don't know exactly; sometime between
one and two o'clock, or possibly a little later.
Q. Sometime in the earlv afternoon or middle afternoon f
A. Yes, sir, in the middle.
.
·
Q. When you saw the smoke what did you do f
A. I didn't do anything. I walked up to the pow·er line
when I saw it and by the po,ver line, and happened to loolr
up that way and saw the smoke drifting acros~ the power
line rhrht of way.
Q. Did you go to the fire the first day you saw it Y
A. No, sir, I did not.
Q. When did you first go there f
A. The next morning, Sunday morning.
Q. Sunday morning, October 5, 1930?
A. Yes, sir.
Q. How did you go up there, a.nd what route did you takef
A. My son and I walked up the Norfolk & Western Railroad from Yadkin.
·
Q. You walked from Yadkin west on the Norfollr & Western Railroad f
·
A. Yes, sir.
.
Q. Did you observe conditions· on the side of the road asyou went along as to whether there were any fires! .
.
_
A. Yes,. sir.
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Q. Were there any fires burning on the south
page 2455 } side of the Norfolk & Western Y
A. Just at the drainage, the Sun Ray drain.
age, there was a. little fire at the 13 mile-post.
Q. Between the 14. and 15th mile-posts was there any fire
on the north side of the Norfolk & Western Y .
.
A. Not a .bit that I could see. Southeast from the 15 mi}e-..
po~.t, or northeast-northeast of t4e 15 mile-post there ws:s
a low hanging smoke.:~ .. That was on the 2nd, on Thursday the
2nd. I went. to Suffolk to Holland-~s. sale of horses and cattle,
and I didn't:stay to the sal~, I didn;t see .any,t;hing there I
wanted, and I took the train back, and I noticed ·on that. s~de
of the road particularly, because there was no fire on the
south side, a fire had been burning up there a long -thne, and
I noticed when I got down to the 15 mile-post I noticed a·
smoke· about a quarter of a ·mile from the road t
Q. How far?
A. Quarter of a mile. It was more like a fog, and it didn't
seem to be burning only on the ground.
Q. Smoke from the ground 1 .
A. Yes, sir. On the way I could see the green stuff had.
sprung, and water· grass, in burned places, and the reeds
had got up about eighteen inches to two feet high, what few
there were.
·
Q. They had grown there since the land had been burned
overt
A. Yes, sir.
page 2456 } Q. On the morning of the 5th you and your son
walked west on the Norfolk & ·western!
. A. Yes, sir.
Q. You were observing both sides of the railroad, weren't
you?
A. We sure were.
Q. ·You say there was no fire on the north 7
A. There was nothing on the north side on Monday morning.
Q. Was it ~fonday morning or Sunday mornine-Y
A. Monday morning.
.
Q. Let us get that straight: The first time you went up
there was Sunday morning f
A.. On Sunday morning there was a little fire in the angle
of the ditch, where the ditch bends.
.
Q. That is a.t the 13 mile-post Y
A. ·Yes, sir.
Q. I am talking ahout the 14 and 15 and 16 mile-ports.

~---
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where the big fire was burning on Sunday; was there any :fire
burning on the north of the railroad on Sunday morning!
A. No, sir, not a bit except the smoke that was over there
in _the woods. There was a bunch of gum and cypress, which
had been burned years ago when the other stuff had been
burned closer to the road, and I suppose that is why that
fire burned so along in there.
_
_
Q. ·Now, Mr. Carey, what was the situation on the south
.
·
side of the Norfolk & Western Railroad T
_page 2457.} A. The fir~ was burning down about hal£ way
.
.bet:ween 14 and 15 and on up. It burned all the
way alongside of the road, and it was burning back in the
swamp.
_· ·
:
Q. To the south f
A. To the south.
Q. What kind
fire was it? Was it a big or little :fire!
A. I would say a pretty good fire. .
Q. Burning fiercely Y
A. Pretty fiercely. ·
.
Q. Can you see this far (indicating on . the map)?
A. I can see.
.
.Q. This is the 15 mile-post shown on" this plat, and here
is the 14 mile-post; you say the fire was burning between

of

14 and 15Y

A. Between 14 and 15, about half way between the two
posts.
Q. About half way, according to this map, would be on
the and of Ackerly?
•
A. That w.as on 1\clrerly.
Q. Was the burning from the- Norfolk & Western railroad right of way south contiguous? I mean was the fire
burning along· the right of way on the Norfolk & Western f
A. From the Norfolk & Western Railway up to just above
the 15 mile-post, it was burning then~ There wa.s no fire on
·the road. That had ·burned over long enough to go out. It
was burning in the ground, but no blaze, but just above the
15 mile-post, which is about one-third mile
. page 2458 ~ from the Camp line, it was burning in the ditch
and down the ditch and on each side of the road
and. over on the Richmond C'eda.r Works land. But after we
got up to Camp's line it had come very nearly out to the Norfolk & Western and on up the line it had burned to the line
in a good many places, and some places it burned along the
_edge of the line. The Camps had hands up there, or some. body cutting the line out, and ditching it and bushing it out.
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Q. You went up there on Sunday; when was the next time
you went up there?
A. Monday morning.
Q. Tell the jury how that fire progressed7
A. It had gotten about half way between 13 and 14 on Monday morning.
Q. On Monday morning, when you went up there, it was
about half way between 13 arid 14 7
A. Yes, sir.
Q. That "rould be about half way across the Ackerly land?
A. Yes, sir.
Q. You know the Ackerly land, don't you 7
A. I think I do. The Richmond Cedar Works had some
men up there when I g·ot there. I walked up the power line,
and my son went up the N.orfolk & Western Railroad, and
when I got there he had come from the Norfolk & Western
ahead of the ones that were bushing out the fire line, and he
was standing on the right of way of the power
page 2459 ~ line, and I went up to him and I could see the
hands bushing there, and the fire then was just a
few hundred yards. In one place it had already caught the
right of way of the power line 8aturday before, and it was
burning then in a southeasterly direction on Monday morning, on the Richmond Cedar Works land; it had come well
down towards the Portsmouth ditch, and was burning that
way. Right close to the power line, the fire was further up
than it was on the Norfolk & Western Railroad, so close that
the men that we-re bushing the track, it started across on that
side, and I told them, while 'it was none of my business, I
told them it was useless for them to go, that the fire would
cut them off, and the fire on the Richmond Cedar Works was
way beyond where they were.
Q. Did you follow the course of this fire there up to the
east 7 Did it burn further up to the east Y
A. It burned further east, but I was not there on Tuesday.
vVe left just before twelve o'clock and of course it kept on
burning.
Q. That was on 1\fonday?
A. On Monday, about 11 o'clock.
Q. When you left there, the fire was about half way across
AckerlyY
A. Yes, sir.
Q. And burning east f
A. Yes, sir.
Q. And it was burning fiercely, was it?
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,!. Y~s, sir.
Q. Do yon know Mr. B. C. Smith f

A. I do.
Q. Did he ever show you where he claimed this fire started f

A.

a~

did.

-

-

Q. When was that, do yon recall f
4.. l think it was sometime in Nov.ember, if I am not mis-

~m

.

Q. Where did he ~esigna:te as the place that the fire
started?
A. Mr. D1.1dley, Mr. Lynch, Mr. Sexton and myself w~nt up
the railroad that morning, and we went up about Camp's line
and down by there, and were coming back. Mr. Dudley and
somebody else stopped to talk with Mr. Smith, and then Mr.
Smith and Mr. Dudley and whoever it was-Mr._ Sexton, I
think,-got on the car with Mr. Smith. I think Mr. Lynch
and myself were walking along ahead. When they got to us
they took us up and went on down to where he showed us the
:fire started.
Q. Where did he show yon that, can you tell the jury!
A. There was a knotty pole up there-I call it ridges around
a black telegraph pole, the 11th pole from the 15 mile-post,
and I think it is 16 poles that Mr. Smith pointed there and
said the fire come from a smoking stump over there, and
jumped on the other side.
·
Q. Mr. Carey, ·did you later show to Mr. Rogpage 2461 ~ ers the point Mr. Smith pointed out to you as
where the fire started-Mr. Rogers, the sur:veyorf
A. Yes, sir.
Q. Tell the jury, Mr. Carey, that fire that burned on the
Ackerly land, that you saw and that you have seen since,
how badly it burned 7 Did it burn the top off or down deep f
A. In nineteen·
Q. (Interposing) I am talking about this fire last fall.
A. I consider it burned it up. It burned anywhere from
eight inches to two feet and a half.
Q. In the soil itself?
A. It burned off. Where it burned eight inches it burned
the ~oil, anq w4~r.~ it w.as two and E.\ half. fe~t-_ ·- · - ~ ·- · ·
· Q. It ·bu~ed what~v~r. ~epth the ~?.il w.as ~
A. Yes, s1r..
•
Q. Did it burn whatever stuff was on top of it f
Mr. Gravatt: Dol\ 't lead him.
~· S~vage: What did it bu~ C?.utsi~e of the soil Y
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A. It burned some roots and logs and trees. ·

By Mr. Savage:

.

Q. Was there anything left after the fire passed oveJ: i~

except debris~
A. There was n"t much except on the east end. There w.e~e
some trees standing there scattered .about.
Q. How deep were the ashes on that land 7
A. About eight inchea deep.
page 2462}
CROSS EXAMINATION.
By Mr. Gravatt:
Q. Mr. Carey, what inspection did you make of this Ackerly
land Y How much of it did ynu walk over. after the firesince the :fire f
A. Mr. Gravatt, I couldn't tell ynu to save ·my life. I have
been on it so many times and over it so many time's I just
couldn't tell you ;-not les-s than twenty times.
Q. Since this fire of October 4th?
A. I have.
Q. Fro~ side to side f
A. From side to side and end to end and in two or three
different places. With Mr. Dudley and others I think we went
over it about six times last week and-the week before.
Q. Are ·not there a great many places on that land where the
soil was not burned at allY
A. Yes, sir.
Q. How many acres in all do you think were burned as much
as two and a half feet deep f
A. Hundreds of acres because all on the back side, next
to the R.ichmond Cedar Works, it burned deep and down more
than half way and out to the power line.
Q. Is there any soil burned on the eastern half f
A. Yes, sir, that is where it burned shallow. Some of it
was burned deeper than any places I know.
page· 2463 ~ There were some old runs and if you step in the
ashes you will go to your knees-ashes and dirt.
Q. Ashes7
A. Yes, sir.
Q. Were there ashes there last weekY
A. :Yes, sir, and they will stay there until somebody moves
them.
Q. So there were eight inches of ashes ·in places on that
land last week?
·
.,~,
A. Sure.
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Q. You said hundreds of acres were burned two and a half
feet deep; how many hundreds of acres were burned two and
a half feet deep Y
A. I don't know. I didn't measure, but all along between
the power line and the railroad and down the Richmond Cedar Works for a mile or mile and a half it burned.
Q. It burned two feet deep for a mile and a half?
A. Plenty of it two feet deep.
·
Q. I am trying to get at the facts. For a mile and a half
along the Richmond Cedar Works line this land is burned up
two feet deep!
A. In places.
Q. Ho'v many acres were burned two feet deepf
A. It would be impossible for me to tell. I didn't measure
it.
Q. How many acres were not burned at all¥
page 2464 ~ A. I think a:bout seven acres, as near as I can
get at it, that the fire burned over it but didn't
burn the soil.
Q. About seven acres Y
A. Seven acres.
Q. Only seven acres of that 1,747 acre tract that the soil
.
·
was not burned Y
A. Places were not burned, some little spots about.
Q. But ·not over seven acres all told were not burned Y
A. Srbout seven acres in one place. ·
Q. What portion of the entire tract was unburned Y
A. Iot:should s-ay about fifteen per cent that was not burned.
Q. Fifteen per cent was not burned f
A. Yes, sir.
Q. 1\fr. Carey, do you remember anything about the fire in
1925 that burned that property?
A. I do.
Q. Wasn't that a very much more serious soil burn than
this one!
A. If it had been it would not have come up in reeds, in October. If it had been burned, it 'vould not have come up in
reeds. Cattle were in there, one hundred head of cattle or
more were on that place and on the Richmond Cedar Works,
and they kept it pretty ·well down and the fire burned very
slowly. In October the reeds all over the place were two
feet high, and ·we noticed as 've went by the power line what
good grazing the cattle had. There was some
page 2465 ~ frost and the reeds looked more like corn shucks
than reeds.
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Q. You have been in there this summer a good many times,
haven't you T
A. Yes, sir.
Q. Wasn't their growth there as high as ten feet this summerY
A. What kind of growth?
Q. Wasn' there vegetation on it this summer in places as
·
·
high as ten feet Y
A. I don't think any as high as ten feet, but I think there
were some dog fennel which would have measured seven feet.
Q. Wasn't there almost an impenetrable jungle that a man
couldn't get throug·h, and that they had to cut through for
people to get through this suinmer 7

Mr. Sabage: I want to note that he is 1p.aking this witness
his own.
Mr. Gravatt: No, I am not.
·Mr. Savage: Not about the 1925 firef
~{r. Gravatt: I am talking about this summer.
By Mr. Gravatt:
Q. Isn't the vegetation growing now there s·o thick that a
man can hardly force his way through it Y
A. No, sir, because I went through it without any knife or
anything, and I didn't have much trouble to get through it.
I can ·get thr-ough it anywhere. The most
page 2466 ~ trouble is walking over the down trees. There
places it would have been hard to get thrqug·h be.
·
fore it grew up this summer.
Q. Didn't you see' where there had been, at regular intervals, paths cut through it, and the -growth ha.d come up in
.the last sixty days so people can walk through and inspect
the land?
A. Yes, I used it.
Q. You went through on those paths?
.
A. Yes, all through it, backward and forward, and not only
the paths but other places where there were no paths.
Q. What per cent of this land was liurned as
page 2467 } much as two feet deep?
A. I would say half of it.
Q. Did you go over this property immediately after the
1925 fire Y
A. I did.
Q. And that was not a serious soil burn?

.------
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A. No, sir, it was not. You are talking about the meadow
that is there now; if you could have seen it after the 1925
fire, you would have seen something.
Q. So a real good fire makes that stuff grow better; it opens
up the soil so it will have a heavy growth on it; that is right,
isn't it?
A. No, sir, it is not right. Milkweed never grows after a
fire; I have never seen any. In 1925, the milkweed, after the
fire didn't, but thfa next year, in 1926, I went through from
one end of the line to the other, as far as the Richmond Oedar
Works railroad, and I c.rossed the railroad three times and
didn't Imow it, backward and forward three times and didn't
know it, and the only way I could pick my way was to look up
and see the wire. Now, that is a fact. I had a long rifle on
my shoulder; I stood up and put the rifle on my spoulder, and
the milkweed was at the top of the rifle. Now, that is right.
And they were just as thick as they could possibly stand.
Q. That was 1926?
.
A. 1926, the year after that fire.
page 2468 }- Q. Do you know how many fires burned that
land in 1925 Y
.A. That was the only fire I know anything about.
Q. Were not there two fires that burned in· there in 1925 Y
A. I don't know anything about it. Furthermore, it didn't
burn it all over in 1925.
Q. It didY
A. It did not. It burned about on the Norfolk & Western
Railroad fro~ the 12 mile-post up to about in I would say
quarter of a mile of the 13. It didn't burn across the power
line, and wasn't in behind there, I don't know how far, but
it didn't burn enough to drive the cattle off.
Q. You don't know anything about a second burn in 19251
A. I do not.
Q. How many times has that land been burned, in your recollection?
A. The Ackerly tr;1ct Y
Q. Yes?
A. It never burned that I know of except that time. I
don't remember any other fire.
Q. You don't remember a fire a good many years ago?
A. No.
_ Q. You didn't come down on the Norfolk & Western rightof-way on October 4th~
A. I came down on the 2nd.

N. &
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Q. You didn't come down past 14 and 15,
page 2469 } along the tracks, on October 4th?
A. On October 4th f
· Q. Yes, Saturday, October 4th Y
A. No, I didn!t go up on Saturday.
Q. And all you saw about fire on the north side was on.
Sunday, after th.e fire had gone over the power line? .
A. I only saw the smoke. I didn't see the fire, but I saw
the smoke on Saturday.
·
A. Yes, sir.
Q. You don't know whether that smoke was down opposite 12 and 13 mile-posts, or not, do you 7
A. Well, I went over and told my people fire was about 15.
Q. About 15. -That would have been in line with a fire-down
about 12 or 13_, wouldn't it Y
A. No, there was not any :fire there. I could tell the dif:ference.
Q. There was no fire between 12 and 13 t
A. ~o, only what was burned in the ground.
· Q." Do you k11ow the Culpepper land Y
.A. I do.
Q. Pid you see any fir.e on that land at any time in three
or fo1.1r days of this fire Y
A. Fire started on tl1ere on the first of October~the 1st
day of October, W-ednesday.
pa.ge 2470} Q. Did you see any fire on the Lydia Culpep:per. land on the 5th, 6th, 7th or 8th of October f
A~ 5th, 6th, 7th or 8th theJJe was no fire. The only fire
that I sa'v was smoke that was burning in the ground.
Q. How· about on te 4th Y Did you see any smoke on the
lJydia Culp~pper land on the 4th of October 7
;,... There was smoke like a fog in t4ere. That is only a
mile and a half from where I live.
Q. You don't know anything about a fire on the Lydia
Culpepper land, which burned east over the Ackerly landY
~- ~o, sir.
·
Q. You didn't hear anything about that f
A. ~o, sir.
lVIr. S~vage: If it burned east from the Culpepper land over
the Ackerly, it was a right smart :fire.
Mr. Gravatt: There is no law against a fire burning west,
is there?
Mr. Savage: You said esat.
Mr! Gravatt: I have my points wrong.
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By Mr. Savage:
.
Q. Mr. Carey, tell the jury, if you 'viii, please, on which
part of this Ackerly tract the soil was the deepest.
The Court: Do you mean burned deeper T
page 2471

~

A. It burned the deepest on the side next to
the Richmond Cedar Works. .

By 1\fr. Savage :
· Q. That is south T
A. That is .on the south side of it and practically a11 the
soil was burned off down to___,I mean deep-down to the 12
mile-post.
Q. Down to the 13 mile-post f
A. Yes, sir, a mile and a half.
Q. That would be within a mile of the eastern edge Y
A. Opposite the 13 mile-post the growth was a little _different; there ·were not so many la:rge cypress and poplars, ·and
atfer the fire of 1925 my boy was 'vorking up there, and I left
to go there, and left to look, and it was all burned off perfectly clean, the reeds and everything and I remarked to him
what an easy thing it would be to go in there and plow that
land up With a tractor. There was no trouble in the world,
.and no logs to amount to anything, and everything clean. Of
course in a few weeks reeds and stuff like that had come up
and was growing over it. But now on the right-of-way of the
V. E. P. ·Company, they put a railroad in there, as everybody knows, and from about the 13 mile-post a mile and a
quarter or mile they followed the old Ac~erly road bed, a
road put down in there before the timber was cut. That road
bed is right there now., and on the sides of it is burned out.
It didn't burn right under the tracks that the
page 2472 ~-:\f. E. P. ·Company put down. It didn't burn
down underneath that for some reason and under this road where they put it down.. From the 13 and u:p
beyond 1 would say three hundred yards, thEl road bed was
put down. right on the ground, and when it burned out it
burned everything from under it, the ties and everything,·
and left it on 'the ground. There 1 judge it burned about
twelve inches in that place, because it is a little different soil,
and when you get to the east end some sand comes in, and it
doesn't burn like the deep soil. Just beyond the 13 mile-post
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there was at one time a cypress swamp in there, and I counted
as high as thirty cypress stumps that were under ground
before this fire, that were hidden altogether. You could not
see them, and it looked as smooth and nice before the fire as
anywhere else. They are sticking up now, and you can't see
them so much for the weeds, 'but they are from fifteen inches
to two feet sticking up, and you have to wind your way to
get through. That is how much it is burned.
Q. Those stumps you mention before the fire were underneath the ground?
A. Yes. You could go over them and plow the ground
without trouble. There were logs that were hidden, and you
couldn't see them at all. I have seen more than one, half
dozen, large poplar stumps that were cut by the Ackerly Company and on the Richmond Cedar Works the same way, that
were two feet and a half across on the stump, growing on
top of a log which was hidden two feet by a cypage 2473 ~ press log, and nobody had seen it before.
Q. Now, you say, as I understand you, that the
soil 'vas deeper, and, therefore, the soil was deeper on the
southern part of the tract than on the northern part; is that
right?
A. That is right. It burned more on the back part, after
you get beyond the power line about four or five hundred feet
down toward the east end. Practically everything is burned
up of the soil, and from there to the railroad it burned more
in holes, and the further you go ea.st the worse it burned between the railroad and the power line.
Q. Do you mean 'vest?
A. I mean going east from the west end, going east it
burned worse than it did right up at the northwest corner.
Right in there, there is a little place· I judge about thirty or
forty acres that is burned in holes in the northwest corner.
That is not so badly burned as the rest of it. The rest of it
is just about all gone.
Q. Now, 1\fr. Carey, if the soil was six inches deep, was
.that burned Y
··
· A. It was burned.
Q. If it was eighteen inches deep was it burned!
A. Yes, sir.
Q. Was all the soil burned, however deep it was 1
A. That is the way it looked to me when I first went in
there.
page 2474 ~ Q. You told Mr. Gravatt there were spots not
burned?
·

~-~----~--
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A. Sure.
Q. Tell the jury how those spots are situated with· refer-

ence to the rest of it Y I mean, are they scattered about, or
are they in bunches f
A. They are scattered about. I was walking down one of
the lines, on the back line I believe it was, last Tuesday, and
I traveled maybe two or three or three or four hundred feet,
and where it was all burned out, everything down to some old
water grass and cattails, burned so deep, and I come to a
place I would ha:ve to step up, it was burned two feet deep.
From the ashes it had burned tha.t, and sometimes I would
have to catch hold of something to pull myself up. I am not
as young as I used to be, but I have seen the time I could jump
up tha.t. Sometimes it would be five or six feet, and sometimes
not more tha.n three or four feet.
Q. In other words, as I understand you, these patches which
we.re not burned, formed holes all over the land Y
A. Yes, sir.
Q. Are they of any value with the rest o£. it away from it 7
A. No. And there is another thing I want to tell you :
Where this growth of milltweed is now and little places
around stumps which didn't burn, and little places that
washed down oil the top red soil, you will not find any milkweed growing here it burned deep. There is none. It It
may grow around a little bit on the edges of it
page 2475 ~ where they can get hold in some of that red soil.
Q. Yon were asked about the present growth ·
on that land where it has been burned; I think you did tell
the jury what that consisted of. Yon said milkweed and what
elsef
A. l\Hlkweed and oceans of cattails. They don't grow anywhere only where it is burned. They will grow in the bottom
of a ditch. On some parts of it a.re a few dogfennels, but
they are mighty weak on 'that burned land. Those strong dogfennels are growing around the side of the old runs, down
on the east end, and on the edge where it is not burned so
deep, and that is why they are growing so stron&* on the edge.
Q. When you :find milkweed and cattails groWing in a piece
of land, what else will grow there Y
A. After this time no more milkweed will be seen. Nothing
will be there but a few goldenrod and cattails and grass,I don't know the name of it. It is a sort of 'water grass. All
of these men know what it is on the east side of the Dismal
Swamp Canal and up on the George Washington Highway
and above W allacton in 'that burned region. I don't know

-
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what that grass is. It bears a bunch of seed in the top as big
as the fist, something like broom corn, and that is all that
will be. there hereafter. So on the Norfolk & Western, on
the north side, forty-seven years ago, in 1884, 'one of the big~
gest fires that we had in that seetion, it didn't spread over so
much area, but it burned the ground two feet
page 2476} deep from the 15· mile post to the 13, and the
Norfolk & Western people kept a night crew and
a day crew 'to cut the trees off the road that were falling on
the road. They walked ahead of the trains as they would come
through. There was so much .smoke that they couldn't see
to 'get through. In order to be safe, they had a man with
a lantern to walk through ahead of the trains past the burned
·
·
section.
4

Q. What has become of that land since that fir-e7

. ·The Cou-rt : I think yon should C()nfi.ne yourself to this case.
Let him g·et through before we adjourn.
A. Nothing but a few weeds and cattails and this old grass
I have been talking about.

RE-CROSS EXAMINATION.
By Mr. Gravatt:
Q. W11at was tl1e deepest place you saw burned on· the Ackerly land?
A. About three feet.
Q. And you made a very careful examination?
A. I sure did.
. .Q. Twenty-five times or more?

A. I

r~ckon

so.

By Mr. Savage:
·
Q. How about in stump holes on there, how deep were they
burne.d?
A. The stump boles t
page 2477} Q. Yest
A. I reckon some stump holes burned five feet
deep. I wouldn't like to fall in them. There is water.stand·ing in some of the holes there now.
Mr. Savage: We reserve the right to ·recall Mr. Carey on
the question of d~mages.
At 1 :33 the court recessed until 2 :30 for lunch.
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AFTERNOON SESSION,

page- .2478

~

Portsmouth, :Virginia, October 22, 1931. ·

Met at the expiration of the recess.
Present: Same parties as heretofore noted.
Mr. Hughes : We desire to make a note 011 the record that
having sent Mr. Atkinson out of the room during the testimony of Mr. Poarch, and he ha:ving remained out until now,
've are giving him permission to remain in.
Mr. Lawrence : That is entirely agreeable.

J. M. WESTON,
having been duly sworn, testified 011 behalf of the plaintiff
as follows:
Examined by Mr. Savage:
Q. Mr. Weston, will you please state your name T
A. J. M. Weston.
Q. Where do· you live, sir f
A. Deep Creek District.
Q. Norfolk Countyf
A. Norfolk County.
Q. How long have you been living in Norfolk County?
A. All my life, forty-five years.
Q. What do you do, Mr. Weston Y
page 2479} A. Farmer.
Q. Do you remember last fall when the big
fire, the so-called big fire or· R·ichmond Cedar Works fire,
started 011 the Norfolk & Western Railroad Y
A. Yes, sir.
Q. What was the first contact you had with that fire?
A. Mr. Lynch come after me on a Sunday morning and
said he had orders to go up the railroad and he employed m~,
with some more ha.nds, for me to work them and I went up
there with him Sunday morning.
Q. Was that the Sunday morning after the fire started on
Saturday?
A. Yes, sir.
Q. How did you go up, Mr. Weston?
A. The section foreman taken us up on a car.
.,
Q. Yon drove to where Y
.·•
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A. Well, _thal Sunday morning I think we drove to Yadkin,
we call it. I drove my car up to Yadkin.
Q. From Yadkin you went on the railroad 1
A. On the car, Norfolk & Western section foreman, Mr.
Taylor.
Q. You went on down towards the 15 mile-postY
A. Yes, we stopped just this side of 15. The fire was coming down this way.
Q. Wh~n you got to the place of the fire, Mr. Weston, tell
·
the jury what sort of a fire you found there?
·page 2480 ~ A. Well, there was a large fire that was coming this way all the time and I taken my gang of
men and started cutting a. tram road from the railroad south
and we. was run out.
·
Q. Let us get that straight, Mr. Weston. Was Mr. Sexton
up there with a gang of men 1
..
A. Yes, he had a gang of men too and I joined his crowd.
Q. He was cutting a lirie, was he, from the railroad south?
A. Yes.
Q. Can you tell the jury about where that line was?
A. Well, somewhere between 14 a.nd 15-I will say half wa.y
between 14 and 15.
Q. Did you put your men in there with Mr. Weston 7
A. Yes, sir.
·
Q. Tell the jury what happened 1
A. Well, :we was run out before we got to the power line.
We 'vas run out when we come out a.nd dropped back probably three or four hundred yards and started another and
we saw we was going to be run out of there and at that time
it was about night.
Q. Sunday night?
· A. Sunday night, yes, sir, and when we went back Monday morning it had crossed and come down farther and we
come then between 14 and 13, in between the two, and started
another line and was run out again and we kept cutting lines
clean on every da.y, .sometimes two, and dropped back until
we conie between 11 and 12 which was Moore's
page 2481 ~ tract.
.
Q. Let us get that" straight with the jury.
·This plat here shows . A.ckerly land begins just e·ast of the 15
·mile-post on the Norfolk & Western Railroad and runs along
the Norfolk & Western Railroad down to the 12 mile-postt
A. Don't run quite to 12, about twenty steps from 12.
Q. You sa.y you beg·an up around the 14 mile post t .
A. We started between 15 a.nd 14 on Sunday morning.
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Q. And you kept cutting· lines down there Ulltil you reached
how far with reference to the 12 mile-post 7
A. What do you mea.n, that following Sunday!
Q. The final line that you cut Y Where was it Y
A. The last one we cut was between 11 and 12. That was
just this side of 12 and .we cut from there and went through
a place ·we call the Culpepper farm, Lydia Culpepper.
Q. That is shown on the map here "Lydia Culpepper".
A. Yes, that is it and then we cut down to the P.ortsmouth
Ditch and that is where we fired back and stopped the fire.
Q. I want the jury to follow you. The last line you cut was
cut through· the Lydia. Culpepper land Y
A. That is right exactly.
Q. Going south from the Norfolk & Western Y
A. Yes, sir.
Q. And that Lydia Culpepper land is on the east of the Ackerly land; is that right?
A. On the east of the :Ackerly land.
Q. What effort did you make to stop the fire
page 2482 ~ on each one of those lines that you put in there!
A. We (iid all we could. We burned back and
fired back, you see, taking sections out every chance we could
get and the fire was sweeping so fast a lot of times you just
couldn't stay there 'vas an.
Q. Why did you keep moving your line further east f
A. The fire 'vould make us move. The fire wouldn't stay
there.
Q. Every time you would run out of one line that you tried,
you would go fa.rther east and try to hold another one; is
that rig·h t Y
A. Certainly, every tiine.
Q. How long did you stay in there fighting that fire, Mr.
Westonf
A. Well, I don't. remember how long I was up there exactly,
the dates. l\1r. Lynch could tell you exactly. I know I was
called up to go further up on the same fire-.
Q. Did you stay ithere up until the time you ha<1 cut this
line across the Culpepper land?
A. Oh, yes, and went back a couple of times after that:
Q. Now, ~Ir. Weston, tell ·the jury whether or not the :fire
when it started on the Norfolk & Western Railroad up here
near the 15 mile-post is the same fire that burned over the
Ackerly land?
A. Sure, it is the only fire.
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Q~ You were there while it was burning f
A. Yes, I was there the whole time through.
Q. No,v, Mr. Weston, going back to when you
first got to the scene of the fire on Sunday morning~ October
5th, was the fire burning up along the railroad right of way
on the south?
·
: A. Yes, it was coming down from the track-if I am not
mistaken it had. crossed· the power line and was coming this . ,: .:
way all the time, sweeping, burning right up to the railroad _. ·
all the way ac.ross on the south side of the railroad.
·
Q. Did you notice, you and Mr. Lynch, on your way rip to
the :fire as to whether there was any fire on the north. side of
the railroad f
·
·
A. There wn:sn 't any there. Mr. Carey, him and his son
came up that ev~ing and they noticed it too and they will
tell you the same thing.

..
page 2483 }

Mr. Hughes: I object to that.
The .Court: Disregard what 1\fr. Carey said.
By Mr. Savage~
Q. You saw the land yourself!
A. Yes, sir.
Q. Will you tell the jury whether there was any fire burning· over there yourself?
A. T.here wasn't any fire burning there.
Q. That is on the north side of the railroad 7
A. On the north side of the railroa.d.
Q. Mr. Weston, I understood you to testify
page 248~· ~ :you finally held the fir·e on a line running down
through the Culpepper Iandi
A. Yes.
Q. Down through the Portsmouth water canal?
A. Yes, where we joined it is what we call the Brown property from Lydia Culpepper and that runs a big ditch out to
the Portsmouth ditch and we cut all the way around.
Q. And you stopped ·it then on the eastern side about the
line that my pencil is 7
A. Yes, that is where we back-fired and stopped.

CROSS EXAMINATION.
By Mr. Gravatt:
Q. What did did you quit, Mr. Weston?
A. Dog if I ·could tell you to ~ave my life. I know we was
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called from the railroad and went .up where the mill is at,
but· what date that was I couldn't tell you.
Q. How many days were you there Y
· A·. Do you mean on the railroad 7
· Q. On this fire 7
A. On t}le whole fire-I was up there quite a while but to
tell you the date, I couldn't tell you. I could tell you if I had
the book in. which I kept the time. Mr. Lynch could tell you
exactly:
. Q. Mr. Lynch has testified that he wasn't there, that he llad
· leftY ·
page 2485 ~ A. That is exactly so, but I kept the time and
turned the book in every night.
Q. Where were you working on Thnrsda;y?
A. Where was I working on Thursday!
.A. Yes, after the fire¥ You got there on Sunday. Where
were you working on Thursday Y
A. Well, dog if I know whether I was up there or whether 1
was called away from there, to tell you the truth. We was
all going all about different places.
Q. Where were you working on Tu_esday Y
A. On the road.
·
Q.. What line had you cut on Tuesday?
A. Do you meari whereabouts on the line!
Q. ·Yes, what :fire line T
.
A. I don't know as I could just say what line exactly. I
never kept any account of it.
Q. Were you there two weeks Y
A. I was up there a good long time.
Q. How far south did those lines go that you cut Y
A. Well, the power line coming from between 14 and 15,
as far as we got, every one of them was to the power line.
Q. You didn't get a line more than a thousand feet from
·the Norfolk & Western Y
A. I .don't know how far it is across there and after we
come this side we cut probably-well, over a half mile there
about 13 and then from then, after we hit 12
page 2486 ~ and going across Lydia Culpepper's place, it 'is
three miles or more across there, I reckon.
Q. Who was with you there?
A. Richmond Cedar Works foreman and his gang and me
and my gang.
Q. Who put out that back fire there? ·
A. Well, Mr. Tarkington that worked for the Richmond
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Cedar Works with his crowd and 1\rir. Sexton was up there and
all of us and Brown with his. There were three or four
different crowds.
Q. Three or four different crowds putting out back fires
in there!
A. No~ we was setting back fires, not putting out back·fires.
Q. Setting them out?
. A. Trying to keep the fire from c.oming ac.ross. That is
the only way we had to fight it.
Q. How many different parties were in there setting back':'
fires?
.
A. Well, a.t this one time we talten this line all the way
from Lydia Culpepper's line clean out to the Portsmouth
Ditch, I imagine.
Q. Three miles Y
A. No, it is not that from her· place. It is only about, 1
reckon, say a mile and a half probably.
Q. Which way ·did the back-fire burnY
page 2487 ~ A. We set it to burn west.
Q. I am not talking about what. you set it to
burn. Which way did it actually burn?
A. If it had burned any other way it would come from
Deep Creek
.
Q. Whic.h way did it .actually burn Y
A. It burned going west, to meet the fire that was coming· south.
.
Q. So that the fire that you set out burned towards Camp's
· big corner, in that direction Y
A. When we set this fire, the fire was in 300 yards of us
around the Portsmouth Ditch. ~It had done gone from Camp's
side way over to this side.
Q. Coming· from the south, north Y
A. Wasn't north. It was coming from west to east, coming down the south side of the railroad.
Q; There has been a lot of testimony in this case that this
fire burned down Camp's line south of the Ric.hmond Cedar
\Vorks a.nd into the edge of the Roper property in the first
twenty-four hours f
A. It did burn do"~ .the Camp line but I don't think it
.burned in no twenty-four hours.
Q. That is "That the ·witnesses testified ·to~ I don't know
whether they· told it right or not Y
A. I don't know anything about that.
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Q. So if this fire had gone down the Camp's
line and was south of the Ackerly land.within two
days of Saturday evening, by Tuesday this fire
was south of the Richmond Cedar Works drainage c.anal Y
A. No, the fire I am speaking of where I Rtarted on Sun. day morning didn 1t get over there by Tuesday.
Q. What day in the week did you set out any fire on Lydia
Culpepper's la.nd Y
A. I don't know how long it had been. We were working
long enough to cut all the way aro1:1nd out the Portsmouth
Ditch. You know when you take a big fire in the ·swamp, you
can't walk right along and put it out but how long I worked
up there I couldn't tell you to save my life, but I worked
up there a good while. I don't know the dates.
· Q. And you can't tell the jury whether you had been there
a week or ten davs '7
A. I was there more than a week.
Q. Then it was ten da:ys later before you began to put out
any fire on Lydia Culpepper¥
A. Ten days Y I couldn't tell yon exactly. When we cut
around that ditc.h, that is when we did the back-firing to keep
it from coming over to the Deep Creek side which is known
as Brown's side.
Q. Did you stay out there at night?
A. Yes, we stayed there three or four nights.
Q. Do you know ·of your personal knowledge when the eastern half of the Ackerly land was burned Y
page 2489 ~. .l\. To my knowledge-well, that is going over
to the Big· Swamp. It was burning there when
I went up on Sunday. That is when it was burning there .
.A. The eastern half, the half down towards YadkinY
A. Down towards Yadkin on the south side of the railroad. That is where it was burning then.
Q. On Sunday?
A. The first day that I went up there.
Q. Down here around mile-post 12 the fire was on Ackerly
on Sunday?
A. Where is that f
Q. Near mile-post 12 f
A. No, I, said we started in between 14 and 15 and it was
· burning this way. The Ackerly property comes on down
to 12, yon see.
.
Q. I asked you if you knew of your personal knowledge
when the Ackerly tract, the eastern half, burned Y
A. You mean what date it was!
page 2488

~
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Q. Yes.
.
A. lt was in the same :fire, but what date I couldn't tell you,
but it was while I was working in the same fire.

Q. Did you know whether this eastern half of the Ackerly
land was burned by a fire which entered it on the eastern line
or a fire which came from the west and moved east, of your
personal lrnowledge?
A. Well, I will tell you of my personal know}~
page 2490} edge, the fire that went up there on Sunday was
coming east on the south side of the railroad.
Q. Was coming east 7
A. Was coming this way, down.
Q. That is all right, but do you know of your personal
knowledge whether the fire that was making east actually
burned this eastern half or whether the eastern half was
burned by a fire which headed west and met this fire~
·
A. No, the fire was coming from the west, coming thss way,
t.he one that burned the Ackerly property. Thaf is the one
that run us out of our lines.
Q. You know that to be soY
A. I certainly do, because I was up there fighting the line
through.
Q. I want to tell you we expect to offer some witnesses who
are going to testify to the contrary.

R.E-DIRECT EXAMINATION.
By Mr. Sava.ge :
Q. Mr. Weston, would it make any difference to you if other
witnesses did testify that tha.t same fire didn't burn the
.Ackerly land? Would you still kno'v what you do know?
A. Sure, I know it did burn.
Q. You were there, weren't you?
A. I was there.
Q. You were engaged in fighting it Y
page 2491 } A. Yes, I don't care which side I was telling
it for, I wouldn't tell nothin~ but the truth and
that is the truth of it. I don't know nothtng else to tell..

RE-CROSS EXAMINATION.
By Mr. Gravatt:
Q. Where were you when the easterly half of the Ackerly
tract was burned?
A. What do you call the eastern half, from the railroad

~---
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going towards the Camps or from the· Camps coming this
wayf
Q. Can't you see the mapf
· A. I understand, but the ~ay I explained the thing, the
fire was coming west and it started from the railroad al).d
was burning across.
Q. The fire was coming west f
A. You know, started from there and coming down south of
the railroad, east, and then it kept burning until it went
ac.ross to the Camp's place. That is where ~{r. Atkinson
taken his gang. He had about a hundred men over there
probably, and· was fighting the same fire and came out what
we call the Big Ditch. The fire come in a sweep like that
and we were fighting on this side and · they was fighting on
the other in the same fire. The whole fire come across that
swamp.·
- Q. Tell us where you were when the eastern half of the
Ackerly tract was burned f
page 2492 r A. I was around there about 13, between 12
and 13 when it come· aeross there.
Q. On whose land were you f
_
A. We was fighting from that on down to 11, between 12
and 11, coming across what is known as Moore's property
out to Culpepper, Brown's and to the Portsmouth Ditch.
Q. And all the time you were working under Mr. Willoughby Lynch?
A. Yes, sir, all the time.
By Mr. Savage:
Q. Mr. Weston, let us go back. He keeps on asking yon
about the eastern half of Ackerly. You tell the jury, if you
will, please, whether the eastern half burned up like that pencil would burn up or did it burn up gradually?
A. ·Yon see when the fire started from the western part,
coming east on the south side of the railroad, it taken a
breadth. I don't know how far it is across that swamp, but it
is a good ways and the whole thing was coming· this way and
we was fig·hting it, coming· east on the ·south side, and Mr.
Atkinson had his gang around there, a hundred or whatever
he did have, fighting on the back side~ and when we got to this
ditch, running up to waht we call the Portsmouth Ditch, that
is where we back-fired.
Q. This is the Portsmouth Ditch right here?
A. Yes, sir.
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Q. And you fought that fire step by step and
page 2493 } da.y by day?

Mr. Gravatt: I object -to that. It is rather leading.
The Court: The objection is sustained.
Mr. Gravatt: I think he is right. I will try not to do it
further.
By Mr. Savage:
Q. Mr. Weston, tell the jury over again so there can't be
any misunderstanding about it just how you did fight that
:fire after you put that first line fire and where the last line
·that you couldn't hold was¥ Show them on the map f
A. The last line at Lydia Culpepper's property was right
here, coming from the railroad, and we started from here
and cut around the Moore property and right around to the
ditch and fired from this ditch back and that is where we
·stopped.
Q. Taking· this map which is a little larger, so the jury can
see it, here is the 14 mile...:post rig·ht here. Along there is
where you put your :first line south 1
A. Yes, the other side, between there and 15.
Q. The next line you put south was on the east of 14?
A. That is right, coming east all the time.
Q. And the next line was further east 1
1\IIr. Gravatt: Don't you think you are leading your witness?
By Mr. Savage:
Q. Where was the next line!
The Court : I think we are wasting a great deal of time.
If we will avoid so much repetitionpage 2494 } l\!Ir. Gravatt : I a.m through.
Mr. Savage: I realize 've were repeating, but
I wanted the jury to get this clear because this was one man
who was there.
By a Juror:
Q. Mr. Weston, at the time that you set the back-fire on the
Lydia Culpepper tract, how far did that fire burn, would you .
estimate, west, until it met the other fire coming east 1
A. ·wen, some of them was probably about five or six hundred ya.rds and some of them was in two hundred yards of
it. That is why we set it and the brush there was awful thick.
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A lot of these fellows that have never been in the swamp
wouldn't understand it, and if it ever come it would burn
over Brown's property clean up to Deep Creek and that is
the only chance we had to stop it right there. The farthest
fire ·when we cut that ditch on Culpper was 500 yards at least
and some of ~t 200 yards.
By Mr. Savage:
Q. When you say 500 yards, do you mean that was the nearest or the farthest?
A. The f.arthest away and some of it was in 200 yards of
us. The further we were fighting we were fighting around
toward the Portsmouth Ditch, the closer it was getting to us.
~

By a Juror :
Q. You didn't back-fire to the other ditches
that you cut in there?
A. No, sir, we didn't have a chance. The fire was on the
south.
,
Q. Mr. West on, this one main fire that you were fighting all
the time, that eventually was the only fire that burned over
the entire Ackerly tract Y
A. That is right, the ony one that was there. When I got
up there that Sunday morning that was the only fire that
was burning.
Q. That wa.s the only one that ever did burn f
. A. The only one that did burn. It was the only one to burn.
It swept right on through and when it jumped what we call
the cross ditches and went on up aeross, that is when they
sent me up there with my crowd.
page 2495

~

DAVID COX,
liaving been duly sworn, testified on behalf of ·
the plaintiff as follows:
page 2496

Examined by Mr. Lawrence:
Q. Your name is David Cox, is it not f
A. Yes, sir.
Q. Where do you live, Mr. Coxf
A. I live in Norfolk.
Q. What is your profession, Mr. Cox f
A. Civil Engineer and Land .Surveyor.
Q. Are you familiar with the value of timber and agri'"''llltural lands in the State of Virginia and North Carolina!
A. Yes, sir.
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Q. Have you made an examination of an area of land in
Norfolk County located on the south side of the Norfolk &
Western Railroad just west of Yadkin, belonging to the Ackerly Lumber C'ompa.nyY
.A. Yes, sir.
Q. When did you make that examination!
A. I made it partly in November and December, 1930, and
in October, 1931.
Q. To what extent did you examine the· property Y
A. I spent practically six days on the property. I went
across it east and west twice and north and south about four
or five times.
Q. What condition did you find on that property when
you first went there, Mr. Cox, in November of last year?
·
A. I found that tlie property bad been badly
page 2497 } burned. The soil was burned and it burned up
all the vegetation on most of it.
Q. All the vegetation t
A. Yes, sir.
0. What appeared to have been growing on it before the
fire?
A. There were small trees, gum, maples and cypress.
Q. How well set was it in young timber trees Y
A. It was pretty well set. It was about as thick as any
cut-over swamp I ever remember going on.
Q. What wa.s the extent of the burn on that land, Mr. Cox!
A. The soil was burned to ·a depth of from six to twentyfour inches on very near all the land. There was about three
hundred acres of this land on the eastern side that the soil
was shallower soil than the deep soil black land and the soil
on that land was burned to a depth of about eight inches,
eig·ht to ten inches.
Q. What effect did the fire have on the reproduction that
was p:rowing- on the land Y
A. It killed all the reproduction on all the la.~d except three
hundred acres and that it partly killed but it left some that is
still green now but there were ·lots of trees that were. green
and last fall when I went on there these trees were green
and lot.s of them fallen since then, died and fallen since that

time.
Q. Do they or not appear to be still falling?
A. Yes, sir, still falling and still dying.
Q. };Ir. Cox, have you ever, in your past experience, had occasion to examine land that had been burned
or observed the effect of fire on timber land?
page 2498}
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A. Yes, sir.
Q. Where?
A. All over Eastern North Carolina and pa.rt of Eastern
,Virginia.
Q. Land that_ is similar or dissimilar to the Ackerly tract f
A. Some of it w.as similar and some of it was high sandy
I anet
Q. What has been your obserYation as to the effect of a
.fire of this kind on land similar in character to the Ackerly property?
.
A. In exceedingly dry weather the fire gets on a tract of
and like this and it always burns the soil and if it is dry
enough, it burns aU the soil, burns it down to the clay or sancl
.
and kills everything.
Q. What effect does that have on future reproduction Y
A. It destroys the prospects of any reproduction.
Q. Mr. Cox, what, in your opinion, was the fair value of
this is land immediately prior to the fire Y
A. There was 1,447 acres which I would say wa.s worth ·
$12.00 an acre and there was 300 aeres on the
page 2499 ~ eastern side that was worth $22.00 an acre.
Q. What do you think this land was worth immediately after the fire T
A. Well, at the time I saw it, 1,447 acres was completely
worthless. There are 300 acres, I should say, is worth $10.00
an acre now.
Q. Have you ~omputed on the basis of those figures, 1\tir.
Cox, the total damage suffered by the owners of this tract as
the result of the fire?
A. Yes, sir.
Q. What does it amount toY
A. $20,964.00.
.
Q. And that is allowing a ten dollar valuation on the three
hundred acres on the eastern end
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Gravatt:
Q. How do you get a.t a value of $12.00 per acre for 1,447
acres?
A. What I consider the market value at the time of the fire
or before the fire.
Q. You think that that land was worth $12.00 an acre on
the market?
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A. Yes, sir.

Q. And th~t it co:uld have been sold on the
market to a ready buyer at $12.00 an acre on
the 4th of October, 1930?

page 2500 }

A. ·Yes, sir.
Q. You testified for- -the Cedar Works, did you 7
A. ·Yes, sir.
Q. In their case
A. Y~s, sir.·
.
Q. You remember in response to a question 1 asked you,
you stated you didn't know the market value of that land
up there, didn't yon Y
A. No, sir, I don't remember that.
Q. Sir!
A. No, sir, I don't remember that I said that. I may have
said it but I don't remember it.
. Q. Now have you found out the market value of this land
since that time 7
·
A. Not since that time but in 1926 or '27 I tried to buy
a tract of landMr. Gravatt: I object to that. Tha.t has nothing in the
world to do with the conditions in October, 1930.
· Mr. .Savage: It is your own question.
1\.fr. Gravatt: I asked him how he arrived at the value since
the Richmond Cedar Works case and he is trying to put something in in 1926.
pag·e 2501 } By Mr. Gravatt :
Q. What use could that 1,447 acres of land
there be put toY What could it have been put to last Octo-:ber, 1930, to make it yield a fair per cent on $12.00 per acre
value, si~ per cent Y What could you have done with it last
Octobert ·
A. Been drained, put in cultivation, raised good crops of
corn and peas.
·
· Q. And do you know any land in iN orfolk County, even
the nicest land over here in the neighborhood of Churchland,
that made six per cent on $10.00 an acre on corn and peas in
1930?

.

.

.

A. -No; sir; I don't know any in Norfolk Co~nty. I ha:ve
some land over in North Carolina just like it.
Q. Back years. ago in boom days Y
A. No, sir, 1930.
Q. ~nd you made six per cent interest on $12.00 an acre·
-of value from crops you raised on it'
.
.
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A. Yes, sir.
.
.
· Q. What sort of crops did you raisef
A. Raised corn. and soy beans, cotton and peanuts.
Q. Do you know of any farmer that has been making a
living raising cotton a~d peanuts in the last few yearsY
A. Yes, I know· thousands of them.
Q. Well, all the news we have had about this .te~rible depression in the cotton and peanut business is ~I wrong Y
A. Yes, they have been making a living all right. They
make a living on that but the trouble with people
page 2502 ~ is they have been spending it all for automobiles
and riding but as far as making a living, they can
make a. living farming.
Q. And then the farming industry was very profitable 'in
1930?
A. 1;es, sir, I haye got six or seven tenants in pretty good
shape. They have made it every bit r{;l.ising cotton, peanut~,
corp and stock peas. They don't throw it all away.
Q. So tha.t the farming industry was very profitable in
1930, in your judgment Y
A. A .whole lot better than it is now. I consider it was
in right good shape in 1930.
Q. How do you get at that $22.00 value on the three hundred acres down a little east?
A. Because, if I recollect on passing the railroad, the Ackerly Lumber Company mill was on the east end of the property. They began cutting· on the ea.st end and finished up on
the west end and all the east end had four or five years ahead
of . the other to ·grow and the· reproduction was larger.
Q. The plaintiff in this case has alleged that they didn't
have any merchantable timber. They have put that down
in writing, and what I am trying 'to get at is how do you get
-a value of $22.00 an acre on that land on October 4, 1930? .
A. Because the reproduction was so much larger than the
reproduction on the west .side. The reproduction on the
.east side where they began cutting 'va.s so much larger than
the reproduction on the west side and the difpag·e 2503 ~ ference in the nature of the land made more re.
production.
Q. Could you raise peanuts and cotton on that too f
A. Yes, sir.
Q. Yon could do that f
A. Tl1e soil 'vouldn 't raise much corn and soy beans. You
cpuld raise peas and cotton.
· Q. That 1,447 acres would be easier to clear up and clean
up for farm land than the 300 acres f
. . .

~-
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A. No, sir, I don't think so. It may be easier to ele~
up but not easier to drain.
Q. Doesn't it cost something to cut down trees and get
them off of land t
A. Yes, sir.
Q. And you value that at $22.00 and the other at $12.00
per a0re, a.t $10.00 per acre more on the eastern end than.
you did on the western end f
A. Yes, sir, just part of it-300 acres.
Q. Ha.ve you n.ny idea from your inspection of the 1,447
acres what sort of small trees and shrubs-you said gums1
maples and cypress, were growing on there at the time of .
the fire?
..
A. Could I tell what?
Q. What size they were Y
A. Yes, they rnn, I would say, from three to six inches or
eight inches.
Q. How many years do you think it had taken
:page 2504} tha.t land to get that growth on it
A. About ten or twelve vears.
Q. Did anybody tell you that a severe soil fire passed over
this Ackerly land, all except the eastern .end, in the year
1925 and burned the soil and burned all of the young bushes
and things off?
A. No. sir, if they had told me I wouldn't have beli~ved
them. There were no signs whatever.
Q. You know Mr. Robert Atkinson, don't you t
A. Yes, sir.
Q. He has had a reputation of being a most honest, correct man, hasn't he 7
A. Yes, sir.
,
Q. If he were to testify to you as fire warden he knew of
his own· personal knowledge· that that land had been burned
over and that the young growth had been burned off in 1925,
would that alter your opinion?
A. I would think he was mistaken.
Q. You would think he was mistaken?
.
A. Yes, sir, I was passing there on the tra.in from 1910
to 1917, at lea.st once in every two or three weeks, and I
hardly ever read riding on the train and I look out the window
and I see mighty near everything to be seen.
Q. When you get on the train to go from here to Columbus, you look out a.nd see everything that can be seen f
A. In the day.
.-,\

~---

----

1544

Supreme Ccmrt of Appeals of Virginia.

F

Q. Five or ten years hence Y ·
A. Not everything but if I made that many
trips to Columbus, I would, yes, sir.
Q. There are mighty few things you would missY
A. I try to look out the window mighty near all the time ..
· Q~ And you could tell us all about it. All right, stand
asid~·
_ B. J ..DOWNEY, .
having been duly sworn, testified on behalf of the plaintiff as
folows:.
Examined by Mr.. Lawrenee:
Q. You are ~lr. B. J. DowneyY
A. Yes, sir.
Q. Your residence, Mr. Downey f
.A. Na.ShVille, North Carolina.
Q. ·Your occupation
A. Civil Engineer and Forester.
Q. What teehnical training have you· had for your profession, Mr. DowneyY
·
A. ·well, I studied Civil Engneering at V. M. I.
Q. Did you graduate at V. M. I. f
·
A. Yes, sir, graduated and studied foresty at Yale.
Q. Yale School of Forestry Y
·page 2506 } A. Yes, sir.
Q. Did yon graduate there f.
A.Ye~~~
.
Q. What practical experience have you had in forestry
. workY
·
A. I spent one year out in the west in the Government Forest Service in Oregon, the Whitman National Forest. I spent
·a year in Clarks, Louisiana, with the Clark Lumber Company,
·and a· year· in Missouri.
·
Q. Have you ever been in any local lumber concer·n f
A. I worked eight years with· the Forsberg Lumber Company whose headquarters at· that time were at Berkley and
the timber holdings were in Nash and Halifax Counties in
North Carolina. ·
·
· Q. What were your duties with the Forsberg Lumber Com·pany1
·
·
A. I was estimating timber and buying timber for them.
.. Q. Mr. Downey, will you state whether or not you have
made ~ eareful examination of an a.re·a of land containing
1,747 acres, located on the south side of the Norfolk & Western Railroad in Norfolk County just west of Yadkin, belonging to C. A. Ackerly and others Y
page_ 2505
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./
A. Yes, sir, I have.
Q. When did you make that examination Y
A. I spent six days approximately on that in the last two
weeks.
page 2507 ~ Q.. What condition did you find on the ground
there, Mr. Downey?
A. I found that a fire had worked through that territory,
that whole 1,747 acres, and had burned to various depths. It
had burned so badly that it had burned down and burned up
·a g:ood part of the reproduction that waR on it.
Q. What about the soil, the top soil Y
A. The depth of the soil varied. At times it would burn
down, according to the character of the soil, I would say, on
·an average from six to thirty inches with holes right much
deeper in places. That depended upon the character of the
soil and the amount of the wood content that was in the soil
at the time the :fire went through.
Q. Will you state whether or not you made an examination
of the tract of land for the purpose of determining the amo.unt.
of reproduction growing on there previous to the fire and
whether or not you were able to make such a determination?
A. I coursed backward and forward through it, made tests
·of the age of the trees to determine the degree of reproduction, the amount of reproduction that was on the area. I had
·really figured that area. in two sections, because the reproduction wasn't the same and wasn't· the same age over the
whole area.
Q. Tell the jury how you arrived at "the age
pa.ge 2508 ~ of that reproduction, the method you used Y
A. I cut down and cut into trees standing and
trees lying on the ground a:nd in cutting the cross section of
the tree you can count the rings, the several rings which are
one ring put on each year, which will give you the age of the
timber, ~hether it is lying or whether it is standing, unless it
is rotted to such an extent on the ground and that was done
over the area.
Q. What would you say was the average age of the reproduction growing on this a~e.a previous to the fire?
· A. It varied, of course, coming in just before the :fire and
on up to' the specimens up· to twenty-three or twenty-five
years,· but the average came in after the cutting which is
usually the case~. If the heavy growth of timber is removed
·and the sun allowed to enter, then the reproduction starts in
and grows again. This was cut about fifteen or sixteen years
ago· so after that period the majority of the reproduction
started coming in and the ma:jority of it came in during the
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first years. I figured, to be safe for the whole, that you ·get
an average reproduction of about seven years. That is saf~
to say that. I want to be sure to be safe on that.
Q. Wha.t was the nature of that reproduction f What spe·
·eies of trees did vou find f
·
A ... It was pine mostly on the eastern end, cypage 2509 ~·press to a smaller degTee over all of it, gum; poplar, and maple. They were the five species that
went to make up the mixture.
Q. Was it your judgment that the reproduction that was
growing on this land was fast growing or slow growing?
A .. In comparing it with other areas that I am accustomed
to, it was very fast growing. The soil was rich.
. Q. 1\fr. Downey, what has been the effect, ~nd what, in your
,judgment, will be the effect of this flre on the reproduction
which was growing· there on the land as· to its ability to reproduce in the future Y
A. The fire was severe enough to burn up, actually burn
up to the approximate depth given, around ninety per cent of
the land in tha.t area,. varying at different locations but around
ninety per cent. That burned down and burned up about
the same percentage of timber. There are three stages, the
smaller growth down on the ground partially burned, a larger
growth on the ground with just the roots burned and there is
still a large quantity of it standing dead. Approximately ten
per cent, I should say, is scattered about that is living. Some
of it is grouped in spots but, taking it over the whole, there
is approximately ten per cent living but that I consider worth
\rery little· because it is now unprotected and the first good
wind that comes along will blow that down, even if the roots
aren 't pretty well bur:q.ed by the soil fire.
page 2510 ~ Q. What is your judgment as to the ability of
that land to reproduce in the future¥
A. My opinion of that land is it will take years for it to
build back to a state where it can reproduce again, that is of
the species that are named. It is an indeterminate time that
I couldn't guess. I would sa.y not less than fifty years. ·
Q. What is growing on it now¥
.
A. Where the ashes are the thickest, in other words where
the burn was the worst, where the b.urn was very bad, it left
a coating of ashes in proportion. That coating of ashes is
maybe an average of six inches. Where the ashes are the
thickest there is nothing. Where they are a little thinner
there is a. growth of cattails. On the mounds that didn't burn,
'vhich were little tufts standing up, there is a milk-weed that
ts growing on those at the present time.
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Q. Approximately what size are those mounds or tufts!

A. They vary in size from fifteen to twenty feet in diameter.
..
Q. Now, l\Ir. Downing, will you state whether or not you
have arrived a.t a valuation on this land immediately before
the fire and, if so, 'vhat it was?
lfr. Gravatt: "What he has arrived. at we object to as .not
proper evidence to go before the jury, not as the testimony
stands now.
page 2511 ~ Mr. Savage. The .witness qualified as a forestry expert and he will undertake to say, if he is
permitted, as I und·erstand, that from the conditions which he
has observed, applying to those conditions the theories which
he has been taught and which are the accepted theories o.f
forestry, that the valu~ of so many dollars an acre is arrived
at. That is one method of ascertaining the fair value.
The Court: Is your question as to the value for any and
all purposes?
Mr. Lawrence: For timber reproducing purposes.
The Court : Was that the question¥
}Ir. Lawrence: I don't know whether it was limited to that
but that is· what I contemplated.
Mr. Gravatt: This witness hasn't qualified himself to give
any testimony as to values. A man may be an expert veterinarian and not know what the horse is worth on the market and
this man may know all about forestry and not kno'v what that
piece of property was worth here in Norfolk County. Unless he can qualify himself, he can't speak.
.
· fiifr. Savage: Taking my friend's rather striking analogy,
an e.Xpert veterinarian can tell you how long a horse will
probably live better than a man who doesn't know anything
about horses. This man is undertaking to tell,
·page 2512} if I understand his testimony, if this land, with
its reproduction, had not been burned, what it
'vonld have grown to and bow long it would have taken to
.grow.
Mr.. Gravatt: If he wants to answer that, I have ·no objec. t.ion. He has answered it. He said it wouldn't reproduce for
fifty years and I haven't objected, but I objeet to what this
: land is worth in dollars and cents.
·
·· The Court: I think he has the right to answer if he can. I
overrule your objection.
·1\ir. Gravatt: I except.
The Court: I think you ought to qualify that.
I
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By Mr., Lawrence:
Q. What was the value of the land as a timber reproduction location and including the small reproduction that was
the~re .at the date of the firef
A.. During the six days study, I compared this area with
similar areas with which I was familiar and found that the
same spooies that grew on this area, pine, cypress, poplar,
guni ~d maple in mixture, growing together, would reach
maturity in seventy years. That would be the time when those
species, growing in a mixture, 'vould begin going back and
should be cut, that they would cut, under all reasonable conditions, ·twelve thousand feet to the acre at seventy years.
Basing that on a value on present stumpage of $6.00 I have
~attempted, through a. given method tha.t is used for this pur.
.
pose, to arrive at the value of that timber at
page 2513 ~ $even years. It was on the land seven years at
the time of the fire or at least there was an average of' seven years at the time it was burned ~y the fire.
To arrive at a valu.e at seven years, it was necessary to discount ib; value· back from the seventy years period to the
seven year period. That is merely a monetary way of figuring that is done by compounding interest at a low. rate, possibly three per cent. Following the figures back, if it is wortl1
-to keep myself straight, if there are twelve thousand feet
to the acre and it is worth $6.00 a thousand, that is $72.00 an
acre it would be worth at seventy years. Using the tables,
compounded at three per cent, that same $72.00 would be
$7 .62. May I look a.t a memorandum I made 1
Q. If you made it yourself.
A. That same $72.00, started off at $6.52. No, I take that
baek. It started off at $10.82. In other words, $10.82 is compounded a.t three per cent interest for the difference between
seven years and seventy years which would give you $72.00
That is a method that is used not necessarily with timber but
with anything where you want to date back from a period
ahead. :B"'ollowing it through, that proved a value per acre
fop that timber at seven years of age of $10.82. The only
trouble with that would be how well that area was stocked.
· If it was fully stocked, the only error would come in as to
whether it was fully stocked or whether it wasn't fully stocked.
In my work during those six days I endeavored
_
·page 2514 ~ to find out just how the area was stocked, and divided it into two sections, the eastern section
which is rather heavily stocked and the western section which
is younger and not so heavily stocked. The eastern section
includes 600 acres and that was eighty per cent stocked. In
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other words, there was eighty per cent of a. stand there when
the fire went over it. The western end of 1,147" acres was
only :fifty. per cent stocked. There wasn't a full stock. It
was younger timber, younger reproduction. So figuring my
acreage down by the eighty per cent and by the fifty per
~ent for those two different areas, I got a total value of $11,398.00 for the reproduction of various ages standing on that
land at the time it was burned. That was burned down. There
was approximately ten per cent that was standing and still
green, but the figures I have was that that was burned down
and partially destroyed. Following the same reason, that
$10.00 reduced by the certain percentages of stocked areas,
brings a value per acre of $6.52 at the end of seven years so
it took seven years growth for that to be worth $6.52 per
acre, the way it was stocked. I am after deriving an income
from that land each year. If it took it seven years to produce $6.52, it was producing at the rate of 93 cents a. year
which is, you might say, rent that that piece of land was yielding to the parties who owned it, 93 cents a year per acre.
At 93 cents-what I want to get now is the value
page 2515 } of the h~nd. If it is renting-we call that a rentrfor 93 cents per acre per year, what was the
value of the land that was producing that rent? You are allowed to capitalize that at ten per cent so you get a value of
$9.30 per acre. The land that was b1·in.q 93 cents a year rent
in growing timber would be worth $9.30. That would give you
the total for 1,747 acres of $13,364.10. The sum total of those
two is $24,762.1'0.
~
Q. Were the methods you used in arriving at this valuation
methods approved by forestry experts of high standing?
A. They are, yes, sir.
CROSS EXA1YIINATION..

By Mr. Gravatt:
Q. Where did you say you found those methods?
A. They are textbook methods used for this purpose.
Q. They teach that f
A. They practice that, yes, sir.
Q. Does the company you work for buy property on the
basis of figures like that?
A. ·Do they use .those figures in buying property T
Q. Yes, do they do that?·
A. No, sir.
Q. I understood a lot of this reproduction was burned clean·
.up by the fire?
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A. It was.
Q. How did you get at the rings?
.A.. I didn't try to cover all of it.
Q. If ninety per cent was badly burned, how on earth could
you go there in October, 1931, and tell what was growing on
that land back yonder before the fire Y
A. Yon could go right there and tell 'vhat was burned on
it if you cared to go.
Q. By the size of the bushes that were burned up Y
A. The size of the remains of the bushes that were burned
up, where they were burned up, yes, sir.
.
Q. T-his fire was so severe that it burned soil from two to
two and one-half feet deep and left little bushes and things
there on it unconsumed?
A. Six inches to thirty inches was about the average.
Q. Where it burned thirty inches deep, do you say there
were small bushes left there six or seven years old unconsumed so you could cut them in two and tell about the rings
and size and so on 1
A. The majority of that had the roots burned off and they
are laying on the ground and where they are a little larger
the butt end of it is charred. You would ha.ve to cut in above
the butt end.
Q. Isn't it a fact, Mr. Downey, that the fire was not suffi-ciently severe to kill the roots and the stumps and that they
are yet there alive and live sprouts springing up
page 2517 ~ from them?
.A.; No, sir, that is not a fact.
Q. That is not a fact¥
A. No, sir, that is not a fact.
Q. It may not be, but some v~ry reputable people are prepared to come here and testify to that and we are going to
ask the jury to go out there and look at it and see it, that
this fire hasn't killed out that growth and therefore the reproduction and the seed is in the ground. Isn't the thing
which prevents land from reproducing the fact that there is
nothing left in the gTonnd from which you can get seedlings
to start them off again Y Isn't that the reason a severe fire
stops it from reproducing?
A. In case the fire were not severe enough as in the present case-tl1e only trouble 'vith your present case that
wonldn 't follow that line of thought, yon spread six inches
of ashes out there and that would stop anything a.t the present time.
Q. Six inches of ashes Y
A. Yes, sir, over that badly burned part, the part you de-

page 2516

~
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scribed as being burned two feet. · Of course, part of it is not
burned that badly.
Q; W a.sn 't there a very heavy growth on that land, even in
those ashes f
·
A. No, sit.
Q. There was not?
A. No, sir.
page 2518} Q. Did you see those paths that men had cut
across that land whieh the.. Norfolk & Western
employed men to eut so people could walk over that land 7
A. I wandered backward and forward .and up and down.
Q. Didn't you go down the path t
A. Yes, sir.
·' .
Q; So you walked along the paths that had been cut across.
that property at regular intervals t
.A. And where the paths were, yes, sir, I walked.
.
Q. 'When you got off th-e path, didn'~ you get into many
·places that were almost an impenetrable jungle 7
A. The small islands that are left are impenetrable. In
other words, there is milkweed growing up on that until you
can hardly get through it. The ash bed laying around it has
in some cases -cattails. In most cases it is perfectly barren
rig·ht now exc-ept some little weed, some little flat weed that
looks like a plantain that has at times come up in that.
Q. What per -cent of this 1,747 acres do you tell the jury
was burned from six inches to thirty inehes f
.A. Around ninety per cent.
Q~ When was the first time you went on the land?
A. Well, I went over the edge of it early in the season.
Q. This month we are. in now, this October!
A. Yes, sir.
·
Q. How long was your eourse of forestry at
page 2519 } Yale T
·
A. Three years.
Q. And what did you say you are doing at present!
A. Pra-cticing forestry and civil engineering.
Q. You figure out that this land was bringing in a rental
of 93 cent~ an aere f
A. Yes, sir, that is correct.
Q. But the realization of that 93 cents an acre would be
seventy yea~s hence?
A. I wish to explain that. I should have amended my statement before because in giving the figures to the jury there
was an item that should have entered into it, since you have
asked that question. The taxes and general costs of fire pre'\7ention were given a value and compounded for seventy years

1552

Supreme Couri of Appeals of Virginia.

and subtracted from the ultimate income so that it would give
an appropriate value for that.
Q. Let us look at some other values while you are doing
it. It has been proven in this case by one witness that the
land was worth $20,700. J\!Ir. Cox sa.id in his opinion that land
was worth $20,964. Six per cent on that would be in excess
of $1,200 a year. In order to get the benefit of the return
you·figure here of $9.30, a man must forego a $20,000 value
for seventy years in order to reach a timber value which
would yield 93 cents an acre.
A. Do you want me to answer that? Do you ask that or are
yon making a statement f
Q. Yes, you can answer that.
page 2520 } ·A. I want you to understand that I am giving
purely a value so far as raising timber is con. cerned. · I did not attempt to estimate its agricultural value.
I <lon't know what its value was. I am not trying to get the
two together. I may take your same statement, without any
:idea of arguing and say you have had value of $20,000.
Looking at it .from my standpoint for raising timber as I was
·principally· interested in the. timber end of it, an average of
seven years of growth was killed on that land so if you want
to take the $20,00 at six per cent, compounded for seven yars,
that would give you a. value.
Q. You would have a right nice handsome sum down at the
end of that period, wonldn 't you Y
A. That is the growth that has been.
Q. That would be around a million dollars you would have
to lose in order to get your timber value Y
A. You would lose the seven years because the growth was
.
only killed for an average of seven years, you .see.
· Q. Don't you think that theory yon have given to this jury
is a rather impractical sort of a proposition?
A. No, sir, it gives you as near as possible the actual value
of the young reproduction on that land. It has a value. There
is no question about that.
. .
~ Q. When you offset the value that you give by common ordinary every-day six per cent interest value, you
page 2521 ~ would be in the holeY A man would. have to lose
a tremendous sum in order to get at the value
·which you are giving?
·
A. For growing timber?
. Q. Yes, to hold it as a growing timber proposition for seven
years, if it is worth $20,000 now, and be didn't g·et any more
for it than you are figuring out, he would be in the hole, badly
.in the hole.
.-

a
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A. Of course, my figures are only from the timber standpoint.
··
..
•
.
.
Q. I don't care-from any standpoint, if it had any value
a.t all when you started, you had to get on some kind of foundation of value and I am taking the plaintiff's other witness
and using that value a.nd setting it up and comparing it with
your value. I don't want to ask~ you any more questionr:
I

RE-DIRECT EXAl\tiiNATION.·

By ·Mr.·Lawrence:
.
.
.Q. Mr. Downey, what.. is your opinion of the v·alue of. that
land now or 'immediately after this fire?
·
~1r. Gravatt: We object unless he qualifies him. He has
given this· speaial opinion.·
By Mr. Lawrenee.:
Q. For the purpose of reproducing timber.
Mr. Gravatt: He has said $24,762.10.
·page ~522 ~ Mr. Lawrence: Before the fire.
Mr. Gravatt : He said that ·is what it was
worth before the· fire.· · '
Mr. Lawrence: I am asking him now after the fire.'
The Court: · I think he can answer that.
Mr. Gravatt: I won't objectto that ..
A. I don't think it is worth anythi:ng.
By 1\{r. Gravatt:
Q.. It is a total loss!
A. Yes.
Q. They have got the land and it is a total lossY
A. Burned up.
.

~age 2523 }

,\

I-

,

J. D. CAREY,
recalled on behalf of the plaintiff, testified as

follows:
Examined by Mr. Lawrence:
Q. Mr. Carey, you tes,tified this morning?
A .. Yes, sir.
. Q. l beij~ye. _you. tsetified you had peen familiar with the
A.c~~tly Hind for fiftY. years :or. ~ore.· Have· you been re. quested by· the plaintiffs in this case to ascertain the amount
they have been damaged by the fiTe of October, 1930?
A. Yes.
Q. Have you made an examination of these lands Y
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.A. I have.
Q. I believe you testified this morning about the examination you have made. lVIr. ·Carey, are you familiar with the
values of farm lands and cut-over lands in Norfolk County
and vicinityf
A. Somewhat.
Q. You were familiar with such values last October?
A. Yes.
Q. Will you state whether or not you have placed a value
on this land and the timber reproduction thereon as of the 4th
of-October of last year? You may use any memorandum you
have made yourself? You have attempted to fix such a value
as of the period immediately preceding the fire f
A. I have.
:page 2524 ~
Q. What is that value, Mr. Carey?
Mr. Hughes: I think tha.t ·question should be the market
value. He asked what the value was. We object to that. We
think the standard is the market value.
The Court: If it has a market value, that would be proper.
:By l\Ir. Lawrence:
.Q. Mr. Carey, would you say this land did or did not have a
market value last October?
A. l\ir. Lawrence, I don't really know the market value. I
don't know what a market value means, to tell you the truth
about it.
Q. As I understand it, the definition of market value is
the price which a ready, willing and· able buyer would pay a
willing seller, where the buyer does not have to buy and the
seller does not have to sell. With that in mind, would you
say this land did have a market value?
A. I would.
Q. Will you proceed to give us the values that you have
arrived atf
A. In 1884, about twenty acres, at the time they had the
big· fire up the Norfolk & Western railroad-wasn't Cleveland elected about the .first time tha.t time f I don.'t know
whether the fire jumped the railroad or whether it got there
some other way but it got over on the Ackerly tract which then
belonged to somebody else, the Franklin Land & Lumber Company, I suppose. It burned out about twenty
page 2525 ~ acres two feet deep in 1884, as near as I can get
to it, and that stayed right there. It was solid
swamp all the way aroud it and that was the only place that
was burned on it and it was right there when the Ackerly
people .bought it, burned out in a. hole there and has been a
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frog pond ever since with nothing on it and had all the chances
to produce but it never did produce anything except a few
tadpoles and cattails and that old big top grass and it is just
the same way now.
.v=;
Q. Have you eliminated that twenty acres from your·'Cal"': ~
culation?
A. I have, and about seven acres on the east side of Brown's
R.un on a ridge that the .A.cker.ly people didn't cut the timberoff because it was inaccessible and they couldn't get aeross
and wouldn't pay them to go across the run and put a .railroad over there to get it and they didn't cut that, about
seven aeres, making in all about 27 acres that I have eliminated. That leaves 1,747, minus 20, 1,720.aeres in the tract.
Q. That you figure have been damaged and on which you
have attempted to fix the damage Y
•·
A. That has been damaged. · •On this 1~445 acres, when you
take 275 acres from it in the northeast corner, timbered land
and big reproduction where .they first started the mill .and
started to cut about twenty-four years ago-that is good reproduction in there. Some of it is fifty years old or more
and has been there ever since I could remember
page 2526 } down the sides of an old run, some of· the nice~t
·
maple I have ever seen, a good lot of it, and a
.pine ·thicket, pines from five to ten inches on the stump, about
twenty, twenty-two or twenty-three years old. There is a good
reproduction on that 275 acres.
Q. I am afraid the jury doesn't follow you there. You had
1,720 aeres left after deducting the 27!
A. 1,720.
Q~ And then you take 275 from that 7
A. Which leaves 1,445 acres.
Q. All right, go ahead.
A. On this 1,445 acres I have placed a value for the burned
soil and reproduction of $12.00.
Q. That is the value immediately before the fire'
A. Before the fire.
Q. What do you think it is worth now, Mr. Carey?
A. I wouldn't give a nickel for it. I don't. think it is worth
anything.
,
Q.. Now, the 275 acres. Wl1at valuation did you pla-ce on
that before the fire Y
A. $18.00 an acre.
Q. Have you figured it out there Y What was that worth
after the fire?
A. I think it is worth $4.50 an acre. Now, at the present
time, it has. . a value of $4.50 an acre.
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page 2527 } · Q~ ·You figure d~mage of $13.50 an aere on 275

·acresf
:. · ·
.
A. Yes, sir:
·
·
,
Q. What does that amount to, Mr. Careyf
A. $22,290.
.
Q... That is your total on both areasf
=·. 'A. On both areas.
.
. _. ..
;._._,~'.·caoss EilM1N~Tto:t;t.
c

.. :

.

.

·By .:Mr. Gravatt:
·
· Q. Mr. Carey, I understood you to say this 1,445 acres, the

market value was $12~00 an aer~. You think on October 4th
yon could·have f011nd· a ready and willing buyer 'vho would
have paid $12.00
acre for· that land? . ' .
'
A. I think so if he had 'Irnown· what kind of land ·it was. I
.'think a man· coui(l havet been found to ·have bought it. ·
.
Q. Yon thiiJ.k you could· ha~e- found a man who had that
much mon:ey who_ 'vould have· been willing to-turn it loose for
·that 1;445 aeresf
: · ·
·i
·
.A. Before the·:firef
· Q. Before: ·th·e firef
.A.· I think ·so;
Q. That timber was cut off that land whenf
.A. That timber off ·of· that part of' it-we finished' it up
-around 1915, I think.
·
. Q. 1915 T
'
A. I think so, about that-'15 or '16.
page _2528~ Q. How long have you known this property
there, that Ackerly property?
A. Known it ever since I was around· ten or twelve y~ars
old. When I was a boy I went up there.
·
QJ. Yon haven't heard of anybody buying any of it since
-1915, since the timber was cut offf
A. No, sir.
Q. Yon haven't ·heard of anybody trying to buy any of it f
A. There are lots of things dQne that I don't hear· of.
Q. But· you -haven't hea.rd of it?
.
· ·· .
A. No.
Q. ~nd how do you get at that $4.50 an acre on that other?
A. I :got at- it this way: ; I placed the land, the 275. ae~es
you a.re speaking· of at $!0.00' an acre and the reproduction at
$8.00. Seventy-five per cent_ of the land· is destroyed, burned
up. Seventy:.five- per cent of the reproduction and the timber
is burned.
·
·Q. And you do -think that is worth $4.50. an acre nowY .
A .. That is what I think.
·

an

I
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Q. But the other is not worth a nickel?
A. I don't think so.
~.

Totally destroyed Y
.
A.. I think so. I know it is so far as making a farm out
of it is concerned, and in the course of time-I don't know
how long-five hundred years probably it will begin to re.produce some timber Y
page 2529 ~ Q. You think it will do that in five hundred
years?
A. I don't know. If it doesn't do any better than the land
I know now that was burned over from forty to nearly sixty
years ago, it will never produce much.
Q. You have been famiHur with that country for -72 yea.rs.Y
A. No, not quite.
Q. And you don't know of a.ny of that land where the s~w
timber has been cut off that has produced any more saw timber; do you Y
A. Oh, y~s, if it wasn't burned up it would.
Q. How long does it take pine to get big enough in the
Dismal Swamp to be sawed?
A. Well, you have asked me that question. About fifty
years ago, just about-a little over fifty years ago-the
Camp's land· opposite the 16. mile-post was nothing in the
world but what we call an old light, full of reeds. I have seen
a deer's tail flying over the reeds there for a half mile and
there wasn't a sign of a pine anywhere around and Mr. Camp
cut good mill timber, eighteen to twenty inehes on the stump,
four or five years ago on that piece of land. That wasn't
burned land.
Q. In fifty years it produced pine?
A. It did, yes, sir, good pine.
Q. Isn't that right slow growing, to take fifty years to get
pine that will cut two by fours, two by sixes, two by eights
and two by tens Y
page 2530 ~ A. No, sir, that grew pretty well.
Q. Don't you know all over Virginia outsid(
of this it doesn't take two generations for pine land to come
up from nothing and to be first class second growth pine timber? When you get out of the Dismal Swamp pine will ma·
ture and be on the market in thirty years Y
A. Oh, yes, he could have cut that in thirty years; too, but
he waited. That was good timber when it was thirty years
old.
Q. That is wha.t I am asking you about?
A. This was larger. Let me tell you, since you got me ·on
it, just the other side of that at Juniper, fifty-six years ago
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there was a little pine· thicket in there. I don't know how
old it was. It was right down in a bottom there, and it grew
some but it is scarcely timber now. That shows you the difference. Some places it grows and some places it doesn't.
Q. So that this Dismal Swamp land is not land which produces even pine timber very rapidly?
A. It will grow gum, cypress and maple, some of it, better than it does pine but this ridge that I am speaking of
does grow pine and grows it pretty good.· That when it
started off was good reproduction. The whole traet was
thrifty.
Q~,. This 1,445 acres which you say is worthpage 2531 ~ less has since that time been valued for taxation,
hasn't it?
A. I expect it has.
Q. It must have some value?
A .. That is what one man thinks about it maybe. Norfolk
County is trying to get taxes out of everything it can.
Q. That is what the great Commonwealth of Virginia. thinks
about it, that it has a value t.o it even since the fire Y
A. I don't know what he thinks.
Q. If it didn't have any value these people could get relief
from taxation?
A. They can get relief any way, I expect. They can drop
it. That is what I would do. I would let the State have it.
· Q. You would let them have it?
A. Yes, sir, I would. I wouldn't pay taxes on that land.
It is worthless. I don't expect to live 150 or 200 years to
get any benefit from it.
Q. Don't you f
A. No.
Q. I thought you did. I wish I could. I wish all of us
could live to see what this little world will be. I have no mor~
questions.
A. I have a lot more to tell you if you will let me.
page 2532

~

WILLOUGHBY LYNCH,
recalled on behalf of the plaintiff, testified as

follows:
Examined by Mr. Lawrence:
Q. You are Mr. Willoughby Lynch Y
A. Yes, sir.
Q.. You testified this morningf
A. Yes, sir.
Q. By whom are you employed, Mr. Lynch f
A. John L. Roper Lumber Company.

.

.I
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Q. What have your duties been for the last ten or fift~en
years, since the Roper Lumber Company stopped operating?
A. Well, I look after their lines and help sell their land and
timber-show it.
Q. Are you familiar with the values of timber lands_ and
cut-over timber lands in Norfolk County and vicinity?
·
A. Yes, sir.
Q. Have you, a.t the request of the plaintiffs in this suit,
made an examination of the tract of land of 1,747 acres lying..
on· the south side of the Norfolk & Western Railroad· just
\vest of Yadkin Y
A. Yes, sir.
Q. To what extent have you examined that property, Mr.
I . vnch?
·A. I have been over it, I think, four times-four days.
Q. Have you at their request placed a valuation on that
property as of October 4, 1930, prior to the fire 1
page 2533 } A. Yes, sir.
Q. What value did you place on it~i
~Ir. Hughes: We object to that unless the question is the
market value.
.
The Court: I think you ought to let him qualify it, if it ha~
a market value.

Bv Mr. Lawrence:
·Q . What was the market value of this property as of October 4th, 1930, if you know?
A. Before the :fireY
'

~Ir. Hughes:

•

0

He first should be asked whether he knew
the market value.
~fr. Lawrence: lie testified he was familiar with market
values of timber lands in Norfolk County.
Mr. Hughes: ~hen he c~n answer that question very easily
that he did know it.
By Mr. Savage:
Q. Were you familiar with the market value of lands of this
<!haracter last October?
·
' A. I haven't known any sold right in this immediate neighborhood. I did sell some for ·the Roper Lumber Company in
North Carolina.
Q. Do you know what book market value means Y
A. I think so.
Q. What does it mean?
A. I think $14--
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Q. I don't mea.n the price. What do you mean
by m;;t.rket value, do you knowf
A. I -think that is what it is worth.
Q. The legal interpretation of that is it is what a willing
buyer; who doesn't have to buy,· will give a willing seller who
doesn't have to sell; in other words, what bargaining win
bring forth. Is that what you understand to be market valuef
A ...Yes, sir..
Q. You know that value, do" you t
, -A. ·Yes,· sir..
·

By Mr. Lawrence:
Q. All right, Mr. Lynch, tell us what, in your opinion, was'
the market value of this land immedia.tely prior to the fire of
October 4, 1930?
A. 1,440 acres, I think, was worth $12.00 an acre.
. Q. How do you arrive at thatY How do you divide the
landf
·.
·
A. 300 acres on the eastern end in the .tract that is not
burned so· badly as the other.
Q. That leaves 1,.447 acres on the western end t
· A. Yes, sir.
Q. And on that 1,447 acres you placed a value of what per
aeref
A. $12.00.
Q. $12.00 per acre T
A. Yes, sir.
·page 2535 ~ Q. What, in your opinion, was the value of_that
1,447 acres immediately after this fire of October,
19307
A. It is ruined, burned so it is not worth anything.
Q. No value at all T
A. I don't think so.
Q. Coming back to the 300 acres, Mr. Lynch, where is that
loootedY
A. That is east of this. The line cuts it off. It is right
next to the Culpepper line.
·
. Q. Over on the extreme eastern boundary of the tract f .
· A. Yes, sir.
·
Q.
What
valuation
did
you
place
on
that
as
of
October,
1930f
.
. .
.
.
. A. $20.00.
.
. .
.
Q. $20.00 per acre?
A. Yes, sir.
.
Q. What do you think that was worth after. the :fire, ~Ir.
Lynchf
. ·
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A. $10.00.
· Q. So' that, in your opinion, the fire damaged 300 acres to
the extent of $1'0.00 per acre or $3,000 Y
A. Yes, sir.
· Q. And it damaged 1,447 acres to the extent of $12.00 per
acre, in your opinion Y
A. Yes, sir.
Q. Have you computed that to see how much it is 7
A. No, sir.
page 2536 ~ Q~ If you will accept my figures, I figure 1,447
. acres at $12.00 an acre would be $17,364 Y
A. Yes, sir.
Q. And $10.00 an acre damage, you say, of 300 acres would
give you $20,364, agg·regate damage to the entire tract; is
that right¥
CROSS EXA~IINATION.
By Mr. Gravatt:
. Q. Mr. Lynch, you think 300 :acres on the eastern end is
'vorth half as much as it was before the fire 7
A. Yes, sir.
Q. So that if it was worth $5 an acre before the fire it is
worth $2.50 now and if it was worth $20 before it would be
worth $10 now Y
·
A. Yes, sir.
Q. And 1,447 acres was totally destroyed, not worth anything?
A. Yes, sir, that is what I think it was.
Q. Counsel asked you something about the market value.
A ready and willing buyer is cont~mplated when you speak
of the market value. Your chief business has been looking
after the Roper Lumber Company's land and trying to fina a
ready buyer, hasn't it!
A. Yes, sir.
page 2537 ~ Q. How many acres have they got of this cutover Dismal Swamp land south of the Cedar
Works land?
A ... About 14,000 acres, I think.
Q. And how long have you been trying to sell it Y
A. I haven't been trying to sell that part of it.
Q. They would sell it though?
A. I think so, yes, sir. ·
Q. Have they found a ready and willing buyerf
A. I don't think so.
.
Q. And you don't know of an acre they have sold down in
there, do you Y

.... -:,2
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A. Not in -that territory.

·

Q. And you don't know o~ an acre the Cedar Works people

have
A.
Q.
A.

sold?
No, sir.
·
And you don't know of an acre that Ackerly ha.s sold Y
No, sir.
Q. And Lydia Culpepper hasn't sold any in the last few
vearsY ·
.. A. No, sir, not that I know of.
Q. How many ready and willing buyers for the Dismal
Swamp do you think there were last October, 19307
A. I don't know of a.ny rig·ht now.
. Q. Did you ever hear of any¥
A. I know-not last year-but I know a tract of land sold
rig·ht in that vicinity .a few years ago for $15.00
page 2538 ~ an acre that is not as good as this.
Q. For how much Y
A. $1.5.00 and not as good la.nd as this is.
Q. How many acres was itT
A. 1,600.
Q. That party has still got it too, hasn't heY·

A. Yes, sir.
·
Q. There is a man who testified here this evening named
· Weston. Do you know him f
A. Yes, sir.
Q. When aid you send him down there to fight fire f
A. He went with me October 5th.
Q. How long did he stay there, Mr. Lynch?
Mr. Savage: He is going into an entirely different filed
from the direct examination.
·
· Mr. Gravatt: The man told me I could get it from Mr..
Lynch.
·
Mr. Savage: Let the record show he makes him his ow;n
witness.
By Mr. Gravatt:
Q. IIow long did he stay down there fighting tha.t fire?
A. Until the 25th of October.
Q. How many days was he fighting up in the territory 'adjacent to the Norfolk & Western, do you know!
A. Four days, I think.
Q. The rest of the time he was off down soutll
page 2539 ~ of the Cedar Works property, wasn't he f
A. Yes, sir, on Winslow's railroad.
(J And the fire during those four days had gotten down
as far as Lydia. Culpepper, bad it!

'-j
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Mr. Savage: We object. Ask him if he knows. He wasn't;
up there, he testified this morning.

·
Mr. Gravatt: If he doesn't 1mow, let him say so.
A. I don't know.
Q. You don't know?
A. No.
Q. Anyway, you do know Mr. Weston didn't stay up 011
that portion of the fire area adjacent to the Norfolk & West..ern but four days'
A. Four days, yes, sir.
Q. He got there Sunday?
A. Yes, sir.
.
Q. Then he finished his fire fighting up in the vicinity of
the Norfolk & Western by Wednesday night'
A. Yes, sir.
RE-DIRECT EXAl\IINATION.
By Mr. Lawrence:
Q. 1\tir. Lynch, do you know how many days Mr. Weston
spent in the territory adjacent to Brown's run and the Portsmouth ditch 7
·page 2540} A. Four days, as far as I know.
Q. That was after the four days that he wa~
upon the railroad, was it?
A. He went on the railroad after that.
Q. Which railroad are you talking about 7
A. Winslow's, up· on the Dismal Swamp ·Canal.
Q. But he came down here. on the Portsmouth ditch and
Brown's run after he was fighting fire out on the Norfolk &
Western, didn't he!
A. If he did I didn't kno·w it. I wasn't up there. He was
with J\llr. Brown. I was up there on Sunday with him. Monday I wasn't able to go and I didn't go any more until the 9th,
·but he was working under Mr. Brown and if he went back up
to the. Portsmouth Ditch, I didn't know it. I wasn't up there
to see.
l\Ir. Savage: We want to offer in evidence a transcript O·f
the record of the case of Richmond Cedar Works vs. Norfolk
& Western Railway Company which was tried in your Honor's court recently and in which a. judgment has been recently
entered. We offer that for the purpose:Nir. Gravatt: We ask tha.t tha jury go out.
Mr. .Savage: They can go for the night.
The Court: ·You gentlemen are all excused until tomorrow
morning at 10 o'clock.
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·
··
· M·r. Savage:- Does your Honor want to hear
page 2541 ~ from me any further?
The Court: You objec.t to that 7
Mr. Gravatt: · Yes, we object.
The Court : Yon don't think this jury is bound by what.
that other jury did 1
Mr. Savage:. We were offering it for the purpose of establishing the fact that this identical fire had been the subject
of litigation and it has been determined judicially in the case
in which the Norfolk & vV estern Railroad Company was a
party, that the Norfolk & Western Railroad Company originated !his fire from its engines and trains, and having had
-i~s. day in court; it is concluded thereby and, ·as far as the
Norfolk & Western Railway Company is concerned, tha.t is
an establishment of that fact.
Mr. Hughes: You. claim it is re.c; a.d.iu.dicata.
Mr. Savage·: I claim it is established. It has been adjudicated by a proper tribunal in which the Norfolk~ Western Railway Company had its day in court.
. The Court: If the finding of that other jury 'vas conclusive,
why did you put on any evidence at all in the case f Why
didn't you just vouch the record there? That would be an
;answer to that f Why did you tal\:e up three or four da:ys, if
that be a fact, and they are bound by that.
Mr. Savage: You might as well ask if Mr. Cox 'vas telling
the truth when he said this property was worth
page 2542 ~ $20,964 which is more than ·We are suing for. 1
am offering it.
'l,he Court: My own idea is to refuse your offer at once
but I want to hear from you about it. Ypu offer the transcript of the record in the other case.
·
"'
1\fr. Gravatt: ·. And we object to it.
Mr. Savage: Not the transcript of the evidence .. I mean
:the pleadings and the judgment. I want to offer it as I would
: the certified copy of any record.
T~e Court: I do not have any difficulty in sustai~ng the
motion.' ·
·
Mr. Hughes: We· call it an objection rather than .a mo:tion.
·
The Court: He offers it and you object. I sustain your
·objection.
,
.
_
·
Mr. Savage: You decline to permit us to introduce it Y ,
The Court : Yes.
Mr. Savage: And we except.
At 4:50 P. ~f. court adjourned until 10 ·o'clock A. M., October 23, 1931.
-
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