r-

q
~N

THE

Supreme Court of Appeals of Virginia
AT STAUNTON
(Transferred from Richmond)

R.

J.

REYNOLDS, ET ALS.
vs.'

MILK COMMISSION OF VIRGINIA

Petition for Rehearing

MILK COMMISSION OF VIRGINIA,
By ABRAM P. STAPLES>
Attorney General of Vi1'gin£a .

IN THE

SupremeCourtof Appeals of Virginia
AT STAUNTON
(Transferred from Richmond)

R.

J. REYNOLDS, ET ALS.
vs.

MILK COMMISSION OF VIRGINIA

Petition for Rehearing

To the Honorable Justices of the Supreme Cottrt of
Appeals of Virginia:

Petitioner, Milk Commission of Virginia, who was
appellee in the above styled cause which was submitted
at Staunton and decided at Richtnond, Virginia, on
November 15th, 1934, respectfully shows that the said
Commission is aggrieved by the decree and decision
handed down by this Honorable Court on the above tnen-
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tioned date in this case, and with proper deference to
the Court's opinion prays that the Commission be
granted a rehearing of said case for the reasons hereinafter set forth.

PRELII\1INARY STATEMENT
Because of the far reaching effect and transcendent
importance of the decision and opinion of the Court in
this case, and the Attorney General's belief that same is
hurtful to the best interests of the Commonwealth of
Virginia, he is constrained to petition for a rehearing.
The opinion discusses and defines, and, in effect, by
virtue of the powers of the Judicial Department of the
State Government, places serious litnitations upon, the
police po'lvers of the State. Under our dual system of
State and Federal governments, the exercise of regulatory powers by the Federal Governtnent, of itself, operates as a restriction upon the exercise of like powers
by the states. Therefore, any voluntary act on the part
of the State, through any department of its government,
which tends to deny or curtail its own powers, or to recede before competing assertions of Federal power, or
to surrender its soverign powers, is necessarily fraught
with the most. vital consequence to the future of the
State.
The position taken by the Attorney General of Virginia that this impairment of the State's police power at
this time is dangerous to the public welfare is sustained
by similar views entertained by the Attorney General of
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New York, who defended that state's power before the
Supreme Court in the Nebbia. Case (Nebbia v. New
York, 291 U. s.· 502), which involved the power of New
York State to enact a statute substantially the same as
that here in controversy, and by the Attorneys General of
Ohio and Connecticut, who filed briefs as amici curiae
in the N ebbia Case, in defense .of the police powers of
their respective states, which had enacted similar statutes.
THE POLICE POWER
The police power is the fundamental power of government. While it is not susceptible of accura~e definition, yet it is "one of the most essential of powers, at
times the most insistent, and always one of the least
limitable." District of Columbia v. Brooke, 214 U. S.
138. It extends "not only to regulations which promote
the public health, morals and safety, but to those which
promote the public convenience or the general prosperity.}} Eubank v. Richmond, 226 U. S. 137 (Italics supplied). As said by Judge Prentis: "In the police power,
which cannot be surrendered, * * *, but which, except
as restrained by constitutional inhibition, is unlimited, is
found the inexhaustible source of those new legislative
regulations which, in response to the needs of a progressive civilization are designed to promote the public convenience and general prosperity.}} City of Richmond v.
C. & P. Tel. Co., 127 Va. 632. (Italics supplied). In 6
Ruling Case Law, 189, (published twenty years ago),
this is said :
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"The police power of the state, never having been
exactly de fined or circumscribed by fixed limits, is
considered as being capable of development and
modification within certain limits, so that the powers
of governmental control·may be adequate to meet
changing social, economic and political conditions.
It is very broad and comprehensive, and is liberally
understood and applied. The changing conditions
of society may make it i11~perative for the state to
exercise additional powers, and the welfare of society may den~and that the state should assume such
powers." (Italics supplied. )
In C. & 0. Ry. Co. v. Co1n., 105 Va. 304, Judge Keith
said of a statute: "* *. It was passed in the exercise of
the police power of the State, * * * and its constitutionality is not affected by the fact that an incidental result of the exercise of the power has been injurious to
individuals." And in the same opinion the distinguished
Judge said: "* * * 'The police power of a State embraces
regulations designed to promote the public convenience
or the general prosperity, as well as regulations designed
to promote the public health, the public morals or the
public safety.' "
While the opinion concerning which this re-hearing
is sought includes the last quotation, it would seem to
disapprove same, and to restrict Virginia's police power
to legislation designed to promote the health or morals
of the people. It denies the price fixing power even
then. It also seems to lay down a new and different
principle,-that the police power does not extend to or
embrace legislation to promote the general prosperity
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of the State. The opinion says, (referring to acts of
violence by milk producers in other states) :

" * * * . It has not been suggested that this was
done to protect the health or ntorals of the city.
Plainly it was an economic struggle. This struggle,
happily divested of lawlessness in Virginia, is voiced
in the act in judgment. What the legislature undertook was to make the dairy business profitable and
this it sought to accomplish by fixing the price of its
products.
" * * * . The State is interested in the health of
all its people, and not in that only of those who may
chance to live in some undesignated milkshed. * * *.
It is not enough that sanitation is merel'j' incidental;
it must have been intended to be effected. It is perfectly clear that there was no intention to mark out
milksheds where milk is not produced as a commercial necessity. The statement in the bill that it
is designed to pronzote public health and public peace
is but a makeweight. But if it were not, it still could
not be coupled with a price-ji.1:ing provision unless
the industry was affected with a public interest.
* * * ." (Italics supplied.)
The above is far reaching and comprehensive language. The State is said to be without the police power
to fix prices of commodities even tho~tgh the public
health and publ£c 1norals are in jeopard')'} unless the
business is affected with a public interest. The right of
single man to charge what he desires for his com- .
modities is, in effect, declared to be an inalienable one,
under the Bill of Rights, and is made paramount to the
health} morals} general welfare and prosperity of the

a
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people as a whole~ in so far as price fixing. regulations
·
are concerned.

· THE DISTINCTION BETWEEN "PRICE FIXING" AND OTHER REGULATORY MEASURES
The majority opinion recognizes that the production
and distribution of milk is sufficiently "affected with a
public interest" to justify wide and extensive regulations
governing its production and sale, but not sufficiently so
to permit "price-fixing regulations." And though said
opinion is not specific in the reason why a regulation
fixing price is, per se~ to be regarded as a violation of
the Bill of Rights, it seems to base the holding upon the
following· quotation contained on page 7 of the typewritten opinion:
"Bryce, The American Commonwealth, Vol. I, ·
p. 438, in commenting, said :
" 'The Bill of Rights is historically the most interesting part of these Constitutions, for it is the
legitimate child and representative of Magna Charta,
and of those other declarations and enactments,
down to the Bill of Rights of the Act of 1 William
and Mary, session 2, by which the liberties of Englishmen have been secured,' * * * ."
It may be taken from the foregoing that the Court's
conclusion as to price fixing in this case is predicated
upon the conception that, at the foundation of our State
and National Governments, at which time English laws
prevailed and human rights were measured thereby, it
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was a violation of the "inalienable rights of man," to
regulate prices in an ordinary trade or calling, and that
this then existing right was preserved by the Bill of
Rights and the due process provisions of the Constitution. The contention was strongly urged by appellants'
counsel in oral argument that price fixing regulations
were unheard of, except in a business of a peculiarly
public nature dedicated to a special public use, and that
the present legislation (as applied to the milk business),
was merely a new-fangled law having its origin in some
modern psychology.
Nothing could be further from the truth. As said by
Mr. Justice Brandeis, in a dissenting opinion, New State
Ice Co. v. Liebmann, 285 U.S. 306,76 L. ed. 768: ·
"The economic emergencies of the past were incidents of scarcity. In those days it was pre-eminently
the common callings that were the subjects of regulation. The danger then threatening was excessive
prices. To prevent what was deemed extortion, the
English Parlian~ent fixed the prices of commodities
and of services frmn time to ti1ne during the four
centuries preceding the Declaration of Independence.
Like legislation was enacted in the Colonies; and in
the States, after the Revolution. When the first due
process clause was written into the Federal Constitution, the price of bread was being fixed by statute
in at. least two of the States, and this practice continued long thereafter. Dwelling houses when occupied by the owner are pre-eminently private property. From the foundation of our Government those
who wished to lease residential property had been
free to charge to tenants such rentals as they
pleased. But for years after t~e World War had ·
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ended, the scarcity of dwellings in the City of New
York was stich that the State's legislative power was
invoked to ensure reasonable rentals. The constitutionality of the statute was sustained by this
Court. Marcus Brown Holding Co. v. Feldman,
256 U. S. 170, 65 L. ed. 877, 41 S. Ct. 465. Similar
legislation of Congress for the City of Washington
was also upheld. Block v. Hirsh, 256 U. S. 135, 65
L. ed. 865, 16 A. L. R. 165, 41 S. Ct. 458." (Italics
supplied.)
By way of authority for the above, Justice Brandeis
has a footnote as follows :
" 'In Lord Hale's time * * * all activity comprehended under what we call business, was public, and
all of it subject to price control.' Walton H. Hamilton, 'Affectation With a Public Interest,' 39 Yale
L. J. 1089, 1094. For voluminous collections of
statutes and materials relating to Parliamentary control of business in England prior to the American
Revolution, see the references in Edward A. Adler,
'Business Jurisprudence,' 28 Harvard L. Rev. 135;
J. A. McClain, Jr., 'The Convenience of the Public
Interest Concept,' 15 Minn. L. Rev. 546; Breck P.
McAllister, 'Lord Hale and Business Affected With
a Public Interest,' 43 Harvard L. Rev. 759, 767;
Milton Handler, 'The Constitutionality of Investigations by the Federal Trade Commission,' 28 Columbia L. Rev. 708, 712-714.
"Statutes of eight of the thirteen States, passed
during the Revolution, and fixing the price of almost
every commodity in the market, are listed in 33
Harvard L. Rev. 838, 839."
It thus clearly appears that when our Constitution was
adopted, the police power of government embra~ed the
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regulation, by pr-ice fixing, of every business, provided it
was in the interest of the public that there should be such
regulation. There was then no "inherent right" in a man
to sell his property or his services for such price as he
chose, nor did such a regulation infringe legally upon
the right "to enjoy life, liberty and the pursuit of happiness." These provisions in our Constitution were intended to preserve existing rights, not create new ones.
(6 Ruling Case Law, pages 17-18).
What distinction, so far as price fixing regulations
are concerned, is it possible to draw between the ~usiness
of processing and distributing milk, and that of the grain
or tobacco warehousen1an, or the cotton gin operator, or
the insurance underwriter, or the lender of money, or a
proprietor of a stockyard, or a private contract motor
carrier, or a slaughterhouse operator, in all of which
businesses price fixing regulations have been in practice
for years and have been invaribly sustained by the highest courts? None of these businesses has a monopoly or
enjoys any special privilege or franchise at the hands of
the State. It is true they are of wide public interest, but
no more so than the production and distribution of milk.
The language employed in the majority opinion in this
case, however, if applied to any of the businesses above
mentioned, would vitiate every one of these regulatory
measures.
It is obviously true, therefore, as said in the N ebbia
Case, supra} that:
"The touchstone of public interest in any business,
its practices and charges, clearly is not the enjoyment
of any franchise from the state, Munn v. Illinois, 94
U. S. 113, 24 L. ed. .77, Sttpra. Nor is it the enjoyment of a monopoly; for in Brass v. North Dakota,
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153 U. S. 391, 38 L. ed. 757, 14 S. Ct. 857, 4 Inters.
Com. Rept. 670, a similar control of prices of grain
elevators was uphelcl in spite of overwhelming and
uncontradicted proof that about six hundred grain
elevators existed along the line of the Great Northern Railroad, in North Dakota; that at the very
station where the defendant's elevator was located
two others operated; and that the business was
keenly competitive throughout the state. ·
"In German Alliance Ins. Co. v. Lewis, 233 U.
S. 389, 58 L. ed. 1011, 34 S. Ct. 612, L. R. A. 1915C,
1189, a statute fixing the amount of premiums for
fire insurance was held not to deny due process.
Though the business of the insurers depended on
no franchise or grant from the state, and there was
no threat of monopoly, two factors rendered the
regulation reasonable. These were the almost universal need of insurance protection and the fact that
while the insurers competed for the business, they
all fixed their premiums for similar risks according.
to an agreed schedule of rates. The court was at
pains to point out that it was impossible to lay down
any sweeping and general classification of businesses
as to which price-regulation could be adjudged :arbitrary or the reverse.
"Many other decisions show that the private character of a business does not necessarily remove it
from the realm of regulation of charges or prices.
The usury laws fixed the price which may be exacted
for the use of money, although·no business more essentially private in character can ·be imagined than
that of loaning one's personal funds. Griffith v. Connect.icut, 218 U.S. 563, 54 L. ed. 1151, 31 S. Ct. 132.
Insurance agents' compensation may be regulated,
though their contracts are private, because the business of insurance is considered one properly subject
to public control. O'Gorman & Young v. Hartford
F. Ins. Co., 282 U. S. 251, 75 L. ed. 324, 51 S. Ct.
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130, 72 A. L. R. 1163. Statutes prescribing in the
public interest the amounts to be charged by attorneys for prosecuting certain claims, a matter
ordinarily one of personal and private nature, are
not a deprivation of due process. Frisbie v. United
States, 157 U. S. 160, 39 L. ed. 657, 15 S. Ct. 586;
Capital Trust Co. v. Calhoun., 250 U. S. 208, 63 L.
ed. 942, 39 S. Ct. 486; Calhoun v. Massie, 253 U.S.
170, 64 L. ed. 843, 40 S. Ct. 474; Newman v.
Moyers, 253 U. S. 182, 64 L. ed. 849, 40 S. Ct. 478;
Yeiser v. Dysart, 267 U. S. 540, 69 L. ed. 775, 45
S. Ct. 399; Margolin v. United States, 269 U. S. 93,
70 L. ed. 176, 46 S. Ct. 64. A stockyards corpora-;
tion, 'while not a common carrier, nor engaged in
any distinctively public employment, is doing a work
in which the publjc has an interest,' and its charge·s
may be controlled. Cotting v. Kansas City Stock~
'j'ards Co. (Cotting v. Godard), 183 U. S. 79, 85,
46 L. ed. 92, 99, 22 S. Ct. 30. Private contract carriers, who do not operate under a franchise, and have
no monopoly of the carriage of goods or passengers,
may, since they use the highways to compete with
railroads, be compelled to charge rates not lower
than those of public carriers for corresponding
services, if the state, in pursuance of a public policy
to protect the latter, so determines. Stephenson v.
Binford, 287 U. S. 251, 274, 77 L. ed. 288, 299, 53
S. Ct. 181, 87 A. L. R. 721.
"It is clear that there is no closed class or category
of businesses affected with a public interest, and the
function of courts in the application of the Fifth and
F ourleenth A m.endments is to determine in each case
whether circumstances vindicate the challenged regulation as a reasonable exertion of governmental
authority or conde1nn it as arbitrary or discriminatory. Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 535, 67 L. ed. 1103,
1108, 43 S. Ct. 630, 27 A. L. R. 1280. The phrase
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'affected with a public interest' can, in the nature of
things, mean no more than that an industry for
adequate reason, is subject to control for the public
good."
Since at the time our government was created there
was no inalienable, inherent right to exemption from
price fixing regulations, and since neither the State or
Federal Constitution expressly confers any such right
or exemption, upon what theory can it be now said that
they are embraced within the terms "due process of law"
or within the Bill of Rights? Obviously the conception
has grown up from judicial expressions predicated upon
a lack of necessity for the exercise of the power except
in businesses with which the public was widely concerned.
There being no reason for such regulations, and same
therefore not having been exercised~ some courts assumed the want of governmental power to exercise them.
But conditions in recent years have undergone a most
decided change, and to quote again from Mr. Justice
Brandeis in the Liebmann Case} supra} (306-8):
"The people of the United States are now confronted with an emergency more serious than war.
Misery is wide-spread, in a time, not of scarcity,
but of over-abundance. The long-continued depression has brought unprecedented unemployment, a
catastrophic fall in commodity prices and a volume
of economic losses which threatens our financial institutions. Some people believe that the existing
conditions threaten even the stability of the capitalistic system. Economists are searching for the
causes of this disorder and are re-examining the
bases of our industrial structure. Business men are
seeking possible remedies. Most of them realize
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that failure to distribute widely the profits of industry has been a prime cause of our present plight.
But rightly: or wrongly, many persons think that one
of the major contributing causes has been unbridled
competition. Increasingly, doubt is expressed
whether it is economically wise, or morally right,
that men should be permitted to add to the produCing
facilities of an industry which is already suffering
from overcapacity. In justification of that doubt,
men point to the excess-capacity of our productive
facilities resulting from their vast expansion without corresponding increase in the consumptive capacity of the people. They assert that through improved methods of manufacture, made possible by
advances in science and invention and vast accumulation of capital, our industries had become capable
of producing from thirty to one hundred per cent
more than was consumed even in days of vaunted
prosperity; and that the present capacity will, for a
long time, exceed the needs of business. All agree
that irregularity in employment-the greatest of
our evils-cannot be overcome unless production and
consumption are more nearly balanced. Many insist there must be some form of economic control.
There are plans for proration. There are many
proposals for stabilization."
The foregoing quotation from this celebrated dissenting opinion of Mr. Justice Brandeis (the major principles of which have since ·been approved by the Supre~e
Court in the N ebbia Case) was not an argument in favor
of suspending the operation of the Constitution because
of emergency conditions. The learned Justice clearly
demonstrates that ample police power already existed in .
the State to enact price fixing regulatory legislation if'
and when conditions should· render it not an arbitrary
or unreasonable exercise of such power.

---~~~

----------
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The majority optnton here seems to take the view
that. prevailing economic conditions can have no effect
upon the State's power to enact this type of legislation;
that, if valid under conditions where the regulation would
be reasonable, it would likewise be valid if the power
e_xisted even though applied to conditions which make
the regulation arbitrary or unreasonable; that the question before the Court is the existence of the power in
the State, not the reasonableness of its exercise. As opposed to this view the Supreme Court in the N ebbia
Case) supra) holds that the State's police power is broad
enough to embrace price regulations whenever conditions
are such that the public interest requires it; that this
alone makes the business one "affected with a public
interest." The fact that conditions in the milk business
have never before occasioned the exerci~e of this power,
and that same has therefore not been exercised) does not
justify the conclusion that the power has not always
existed in the reservoir of the police powers of the State,
subject to exercise when the occasion justifies and requires. Six years ago the exercise of this power would
doubtless not have been justified, because neither general
business conditions, nor those in the milk business in
particular, made the regulation reasonable or necessary.
Had the Milk Control Act been passed at that time, the
Court would undoubtedly have been justified in declaring
it unconstitutional or an unreasonable and arbitrary exercise of the police power, because then existing conditions did not justify the exercise of this regulatory
power. Today, however, there can be no doubt in the
mind -of anyone that the producers of milk are faced
with ruin. Mortgages on their farms are overdue, interest in default, taxes unpaid, and their milk returning
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less than the cost of production. To apply to the statute
aimed to rescue these citizens of the State from impending economic d~struction the same test of validity which
would have been applied in 1929, would be to deny entirely the elasticity of the exercise of the police power
as well as the power of government itself to prevent its
own economic destruction as a result of the economic
destruction of its citizens.

THE DENIAL OF THE EXISTENCE OF THIS
POWER TO REGULATE PRICES, WHEN
CONDITIONS RENDER IT NECESSARY,
MAY IMPERIL THE CONTINUED EXISTENCE OF THE GOVERNMENT.
The above statement is not intended to "view with
alarm" or to be sensational, although the majority opinion states that "problems that today seem portentous are
by the next generation as forgotten as Pharoah's famine." But this overlooks the privations and suffering
of the present generation, nor does it take into account
what may happen to the government itself before the
next generation has an opportunity to forget. It has
always been considered, generally speaking, that government possesses all powers necessary for its own
preservation, as well as those necessary for the protection of its citizens of the present generation.
Every government is dependent upon revenues for its
existence. This revenue it derives from taxation of its
citizens. If these citizens, or any very considerable portion of them, suffer economic annihilation, they cannot
contribute to the financial support of the government.
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Such a condition not only cripples the efficient functioning of the governtnent, but threatens its very existence
if the condition becomes sufficiently widespread.
Virginia has already sustained, from this cause, heavy
losses in its revenues, crippling many governmental activities. Federal regulatory codes of fair competition in
industry and agriculture have, it is believed by many,
materially improved these conditions and replaced many
agricultural, industrial and business activities upon a
profitable basis. Such help as these codes have given has
been rendered· possible by the provisions of Chapter 61
of the Acts of 1933, making these Federal codes effective
in Virginia. The principles of the majority opinion will
nullify the price provisions of these codes of fair competition as to intrastate businesses, bringing about in
many cases a return of destruction, cut-throat competition, with possible, if not probable, annihilation of many
of them.
The purpose of these price regulatory measures is to
help, not hinder, business. The great majority of milk
producers and distributors, as well as other business interests, welcome this regulation, they do not oppose it.
Only a few, who are not willing to co-operate, and who
seek some special advantage for themselves, protest, and
seek to destroy the structure erected for the preservation
of the whole.
No man can now say whether our capitalistic system
can long survive without the aid and help of government.
Some years ago both State and National anti-trust laws
were enacted to prevent agreements between business interests which would result in price fixing and avoid competition. The validity of these laws was sustained uniformly by the courts. Exactly the opposite situation now
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exists. There is now ruinous competition which threatens
the existence of our present economic or capitalistic system. Is the State without a similar power to prevent
this evil? Does not the economic condition enter into consideration in determining whether a business is "affected
with a public interest" so as to bring it within the police
power of the State to render regulatory aid to prevent
its destruction ?
The Supreme Court of the United States has long
recognized the rule that an economic emergency may
clothe a business with a public interest which might not
be so characterized but for these conditions.
In Block v. Hirsh, 256 U. S. 135, Mr. Justice Holmes,
delivering the opinion of the Court sustaining the validity
of an act of Congress regulating rental properties, said :
"The general proposition to be maintained is that
circumstances have clothed the letting of buildings
in the District of Columbia with a public interest
so great as to justify regulation by law. Plainly,
circumstances ·may so change in time or so differ in
space as to clothe with such an interest what at other
times or in other places would he a matter of purely
private concern. * * * .

" * * * The

"* *

* * *

main point against the law is that
tenants are allowed to remain in possession at the
same rent that they have been paying, unless modified
by the commission established by the act, and that
thus the use of the land and the right of the owner
to do what he will with his own and to make what
contracts he pleases are cut down. But if the public
interest be established, the regulation of rates is
one of the first for11~S in which it is asserted, and the
validity of such regulation has been settled since
Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77. It is
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said that a grain elevator may go out of business,
whereas here the use is fastened upon the land. The
power to go out of business, when it exists, is an
illusory answer to gas companies and waterworks,
but we need not 'stop at that. The regulation is put
and justified only. as a temporary measure. See
Wilson v. New, 243 U. S. 332, 345, 346, 61 L. ed.
753, 772, 773, L. R. A. 1917E, 938, 37 Sup. Ct. Rep.
298, Ann. Cas. 1918A, 1024; Ft. Smith & W. R. Co.
v. Mills, 253 U. S. 206, 64 L. ed. 862, 40 Sup. Ct.
Rep. 256. A limit in time, to tide over a passing
trouble, well may justify a law that could not be upheld as a permanent change." (Italics supplied.)
"Property does become clothed with a public interest, when used in a manner to make it of public
consequence and affect the public at large." M~tnn v.
Illinois, 94 U. S. 113.
In the case at bar, temporary price maladjustment is
the evil sought to be remedied. The fact that the milk
business is not functioning properly, coupled with the
serious injury flowing therefrom to the general welfare
and prosperity of the State, justify the conclusion that,
during the emergency while this abnormal condition subsists, said business is affected with a public interest.
In Tyson v. Banton, 278 U. S. 418, Mr. Justice Stone,
in a dissenting opinion, said :
"'Statutory regulation of price is commonly directed toward the prevention of exorbitant demands
·of buyers or sellers. An examination of the decisions
of this Court in which price regulation has been upheld will disclose that the element common to all is
the existence of a situation or a combination of circumstances materially restricting the regulative
force of competition, so that buyers or sellers are
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placed at such a disadvantage in the bargaining
struggle that serious economic consequences result
to a very large number of members of the community'."
THE TRUE TEST OF THE VALIDITY OF THE
ACT IS NOT WHETHER THE STATE
HAS THE POWER TO ENACT IT, BUT
WHETHER, IN THE LIGHT OF THE FACTS
BEFORE COURT, THE SAME IS A REASONABLE EXERCISE OF SUCH POWER.
An ideal application of this principle is found in the
case of Bordens Farn~ Products Company v. Baldwin,
decided by the Supreme Court of the United States December 3, 1934, which involved the validity of one of the
regulatory provisions of the New York Milk Control
Law. This provided for a differential in the minimum
price to be fixed by the Board of one cent a quart in favor
of dealers not having a "well advertised trade name." It
applied only to New York City. The Borden Company,
having been classified by the Board as having such "well
advertised trade name," brought suit in the District Court
of the United States for an injunction against the enforcement of the provisions as an invasion of its constitutional rights. A motion to dismiss the bill, because
not stating a cause of action, was sustained, and a direct
appeal taken to the Supreme Court.
The sole question before the Court was whether the
provision was unreasonable or arbitrary. The validity
of the provision was defended chiefly upon the ground
that at equal prices the "well advertised" brands enjoyed
an advantage so great as to amount to a virtual monopoly;
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that prior to price control the independents had sold their
milk at one cent a quart less and that the purpose of the
provision was to preserve and continue then existing
conditions. This argument was obviously predicated
upon the existence of the facts assumed of which the
Court was asked to take judicial notice.. This the Court
declined to do, holding that the facts necessary to support
the rea~onableness of the regulation should appear of
record~ Said Mr. Chief Justice Hughes, delivering the
opinion:
"The factual basis of this contention is disputed
and there are no findings disclosing it. * *
"For the present purpose, it is sufficient to say
that these arguments are :addressed to particular
trade conditions in the city of New York, which
largely lie outside the range of judicial notice."

*.

The Court concluded that the allegations of the bill
were sufficient to entitle the complainant to a standing in
Court, declined to pass upon the constitutionality of the
provision in the absence of adequate facts, and remanded
the case ·for the taking of proof and a finding of facts
by the lower court.
:'
Many. cases are 'cited in the opinion susta!ning the ·
position that the validity of regulatory measures must be
tested in the light of the facts presented to the Court,
coupled with such other facts as may be judicially cognizable.
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THE FACTS PRESENTED IN THE RECORD IN
THIS CASE, TOGETHER WITH THOSE RECITED IN THE ACT ITSELF, AND THOSE
WITHIN THE RANGE OF JUDICIAL
NOTICE, ESTABLISH THE BUSINESS OF
PRODUCING, PROCESSING AND DISTRIBUTING FLUID MILK AS A BUSINESS
AFFECTED WITH A PUBLIC INTEREST
AND ONE WITHIN THE PO.LICE POWER
OF THE STATE TO CONTROL BY REGULATION OF PRICES.
It undoubtedly appears from the many decisions dealing with the subject that there is no criterion by which
to determine whether a business is one "affected by a
public interest"; that there is no clear definition of the
meaning of the phrase, and that whether anY given
business or industry is subject to regulatory control is
dependent upon the circumstances and conditions surrounding it at the time. It is unnecessary to burden the
Court with a citation of these numerous cases in this petition, as references to and quotations from them may
be found in the N ebbia CaseJ supra, and in the very comprehensive minority opinion of Mr. Justice Gregory
herein.
The pertinent inquiries before this Court now are :
( 1) What are the circumstances and conditions surrounding. the milk industry?; and ( 2) Are they such as
to sustain the validity of the act here involved as not being
an unreasonable or arbitrary exercise of the police power
of the Commonwealth of Virginia?
The· facts as to the conditions in the milk industry,
alleged in the bill, are not denied. Neither is there any
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allegation in the answer denying the truth of the statement of the conditions surrounding this industry as contained in the preamble to the act itself. Unless, therefore, the Court should take judicial notice that these conditions are not correctly represented in the act and in the
bill, these statements must be accepted as true.
What, then, are the circumstances and conditions surrounding the milk industry which render this statute a
reasonable exercise of the police power?
The bill of complaint alleges that the milk industry
is one of the paramount industries of the State; that it
represents more than one-fourth of all the agricultural
income of the State, and is greater than the combined
income from the sale of corn, wheat, apples and tobacco,
and represents an investment of many millions of dollars;
that the maintenance of an adequate -supply of clean,
sanitary milk at all times is essential to the health of the
people and especially of children; that milk is highly perishable, cannot be stored and is a medium for the growth
of bacteria and the transmission of disease; that science
has demonstrated that the unregulated production of milk
and its sale at unrestricted prices forces its sale at less
than cost of production; that producers and distributors
selling at such prices will not observe the necessary sanitary regulations, to the detriment of public health; that a
most extensive investigation has disclosed that milk and
cream were being sold in a large majority of the cities of
the State at prices substantially below the cost of production, endangering the purity of the supply; that milk was
being marketed in the Staunton market "at prices substantially below the reasonable cost of milk produced in
compliance with the health laws of the State."
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The act challenged states that the milk industry is one
"upon which to a substantial degree, the prosperity and
health of the people" depend; that the disparity in prices
of milk and other commodities has diminished the purchasing power of producers, broken down the orderly
production and marketing of milk, seriously impaired the
agricultural assets supporting the credit structure of the
State and contributed to the economic emergency of the
State; that "unhealthful, unfair, unjust, destructive and
demoralizing economic trade practices have grown up"
which impair the industry and the constant supply of pure
milk, "and constitute a menace to the health and welfare
of the inhabitants of the Commonwealth;" that, in order
to protect and promote the health, public peace and general welfare, the milk industry is declared a business
"affecting the public peace, health and welfare, which
should be supervised and controlled in the exercise of the
police power of the Commonwealth."
It further appears from the Bill that the public interest requires the constant maintenance of what is termed
a "surplus," averaging about 20lfo of the total production. This surplus, which is the real cause of the price
maladjustment, represents the excess of production over
the quantity which can be marketed as "fluid milk." The
surplus must necessarily be utilized for other purposes,
such as butter, cheese, etc. Since butter and cheese are
not so perishable and may readily be transported, the
surplus quantity is brought into direct competition with
that produced in some of the midwestern States, which
have vast grazing lands. The price of surplus milk is,
therefore, controlled by a nation-wide market and is
much less than the price of "fluid milk and cream," and
is considerably below the cost of production of pure and
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sanitary milk in Virginia. It has long been the practice
of milk distributors, in buying from producers, to divide
the quantity purchased into two classes, the "fluid milk•'
(which can be marketed for drinking purposes) and the
surplus (which must be manufactured into butter, cl\eese,
etc.)~ The price paid for the former class is, at times,
perhaps twice that paid for the latter, though both are
of the same quality and purity. In the schedule of "minimum prices" promulgated by the Milk Commission for
the Staunton area, it appears, at page 30- of the record,
that this "surplus" is classified as Oass II and Class III
milk, and its price is determined by the price of "92 score
New York butter."
Under these conditions there has naturally arisen a
struggle to market as much as possible of the milk each
person produces or distributes, as "fluid milk," at the
higher price. This necessarily results in disastrous price
cutting. Ob:viously a dealer can profit by selling all his
milk as "fluid milk," at prices below the "fluid milk"
standard. His average price will be higher. This increases the quantity of surplus milk his competitors are
left with, and the result is a "milk war." The final result
is that the milk is sold for less than the cost of producing
pure healthy milk. This not only works to the economic
destruction of the farmer who produces the milk, but
compels him out of self-preservation to neglect those sanitary precautions required by law in his milk barns.
The chief purpose of the Milk Control Act is to allocate to each producer his fair and proportionate part
of the "fluid milk" sold as well as his part of the surplus,
and by fixing fair prices, ensure the preservation of the
industry, and to the public an adequate supply of pure
healthy milk. Farmers cannot and will not long continue
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to produce milk if they must sell it .below cost, and the
inevitable result must soon be a "milk famine," with
shortage of supply and exorbitant prices. Not only is
the farmer himself economically ruined, but the public
suffers, as well. It is, therefore, obviously true, as stated
in the act, that these conditions "constitute a menace to
the health and welfare of the inhabitants of the Commonwealth."
It is furthermore true that the milk farmer, who sells
to a distributor in a city, has no way to tell whether the
distributor pays him for his fair share of the "fluid
milk," or whether he buys as "surplus," milk which he
sells as "fluid." The act provides for the inspection of the
distributors books to determine whether he has paid the
farmer or producer in the correct proportion.
It may be argued that the farmer is not hurt by this
ruinous competition between distributors. But the only
outlet the great majority of producers have is through
the distributors and they are in position to dictate the
price they offer the producer. They, therefore, invariably
pass on to the farmer or producer the reductions such
competition compels them to make. On the other hand,
if the distributor does not cut his price, then his supply
is not sold, but is used for butter or cheese and becomes
classified as "surplus," for which the farmer is paid on a
much reduced basis, as above pointed out.
It is not difficult to understand, therefore, why it is
that the milk producers of this State are faced with
economic ruin, and, as a result, the public is faced with
a future milk famine.
As herein before pointed out, the decisions of this
Court establish the rule that regulatory legislation, designed to promote the general prosperity of the State, is
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within its police power. It is, therefore, respectfully submitted that where, as obviously here, not only the prosperity, but even the economic safety of the State is
gravely imperiled, the interest of whole people attaches
and becomes vitally affected. Under these conditions,
therefore, the preservation and continuance of the milK
industry has become and is "affected with a public interest," as this phrase is generally interpreted by the decisions.
But in addition to the economic phase of the question,
there is also the question of the public health. The opinion
here under consideration sta.tes: "It is not contended that
the health or morals of the community are here involved."
In this the opinion of the Court, it is most respectfully
submitted, is in error. The Milk Control Act itself says:

" * * * the production * * * of milk * * * is an
industry upon which, to a substantial degree, the
prosperity and health of the people * * * depend;

***
" * * * unhealthful * * * trade

practices have
grown up, and are now carried on in the production,
sale and distribution of milk, and milk and cream
products in the Commonwealth, which impair the
dairy industry* * * and constitute a n~enace to the
health and welfare of the inhabitants of the Commonwealth."

A similar allegation is also contained in the bill of
complaint, and is not denied by the appellants.
Whether this Court may or may not take judicial notice
of facts and conditions throughout the State, and hqld
the contention not well supported in fact, as a result of
such judicial notice, still, it is respectfully submitted, with
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the utmost deference, that the question whether the
public health is involved should be met and decided, unless the language heretofore quoted was intended to decided, as a matter of law, that considerations of public
health are insufficie~t to justify the regulation here involved. Not only is ;this contention made and relied on in
this case, but in the N ebbia Case, supra, a similar one
was held well founded by all the state courts in New York
and also by the Supreme Court of the United States. It
is believed, therefore, to be a question worthy of serious
consideration, and one which should not be lightly
brushed aside,-whether the public health is involved,
and, if so, the legal effect thereof.

THE WISDOM OF THE LEGISLATION IS
SOLELY A QUESTION FOR THE GENERAL
ASSEMBLY AND NOT ONE FOR THE
COURTS.
In the case of Reaves Warehouse v. Commonwealth,
141 V a. 199, Judge Prentis said:
"Only because they seem to have been ignored we
repeat some of the first principles which control and
which have been so frequently expressed in varying
language:
"In Town of Danville v. Pace, 25 Gratt. (66 Va.)
11, 18 Am. Rep. 663, it is said that 'it must be conceded' that 'the legislative usurpation ought to be
very clear palpable and oppressive to justify the interposition of t~e judiciary.'
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"In Button v. State Corporation Commission, 105
Va. 636, 54 S. E. 769, these expressions appear:
'Thus, in a government such as ours, of reserved
powers, the legislative department acknowledges no
superiors, except the Federal and State Constitutions, and its authority to enact laws unless forbidden by one or the other of those instruments in
express terms, or by necessary implication, is paramount.'
"It must be observed that when the State Constitution is under consideration, it must be shown
that there is some inhibiting constitutional limitation, for in the absence of such a limitation there is
none upon the power of the General Assembly. By
contrast, of course, the Federal Constitution is the
source of power of the Congress of the United
States, that being an enabling and not a restraining
instrument.
"In the case last cited, this is also said in this connection: 'These propositions are axiomatic and lie
at the very foundation of our institutions.
"'As a corollary to the foregoing postulates arises
the rule of construction that in a doubtful case it is
the province of the courts to resolve all doubts in
favor of the constitutionality of the act of the legislature.
"'"Plenary power in the legislature for all purposes of civil government ·is the rule. A prohibition
to exercise a particular power is an exception. In
inquiring, therefore, whether a given statute is constitutional, it is for those who question its validity to
show that it is forbidden." Cooley's Const Lim.,
page 105.'
. "In Commonwealth v. Moore & Goodsons, 25
Gratt. (66 Va.) Q51, 953, this is said: 'We can declare an act of the General Assembly void only when
··such act clearly and plainly violates the Constitution
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and in such manner as to leave no doubt or hesitation
on our minds.'

"* * * * *
"There is much in the briefs as to the wisdom, _
expediency, justice, or injustice, of this particular
statute, but these are questions to be determined by
the General Assembly, not by this court."
In spite of the foregoing, there has grown up, in the
minds of some, fear or distrust of the legislative branch
of government, and a feeling that its powers should be ·
strictly curtailed by broad, general, restrictive rules laid
down by the Judiciary.
The history of this Commonwealth does not Justify
any such fear or distrust. The cases are rare indeed, particularly in the regulatory field, where our General Assembly has exceeded its powers. Nor does the case at
bar present an instance of rash or headlong action, as
appellants' counsel would have it appear. The passage of
the statute was recommended in a special message to
the General Assembly by the Governor, hin1self an able
lawyer, with wide experience in regulatory matters as a
member of the State C<?rporation Commission. He not
only recommended it, but, after its passage, approved
it as a proper exercise of the police power.
Members of the General Assembly representing every
city and county in the state, and in the best condition to
judge of the wisdom and necessity of this legislation,
were almost unanimous in its support.
The English Parliament is not restricted by constitutional limitations. It is the sole judge of the validity of
its acts. (6 Ruling Case Law, pages 19-20). Yet the
English government, throughout the centuri~s of its his-

.---~--~~--------·
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tory, has proved itself a safe and conservative one. The
price fixing regulations which Parliament employed in
pre-revolutionary times were discontinued when the necessity therefor passed. The Virginia General Assembly
may be relied on also to remain within safe and reasonable bounds.
A broad general rule that the police power of the state
is not adequate to employ price regulatory legislation, regardless of conditions, and however necessary to the
welfare of the people, except in a restricted class of industries, has never heretofore been laid down by this
Court, and, it is resp~ctfully submitted, should not be.
The interests of the Commonwealth can best be promoted, and the rights of its citizens most intelligently
and efficiently protected, by applying to each legislative
enactment the test of reasonableness. To promulgate such
an express judicial rule is to incorporate into the constitution a provision which its framers, conscious of their
inability to foresee future needs, had the wisdom to omit.
It was not their intention that the constitution be static,
rather that it possess the merit of ability to expand and
conform to the demands and exigencies of future times.
Unable to foretell the needs and governmental problems
of future generations, our forefathers wisely refrained
from tying their hands by undertaking to incorporate
specific limitations upon the exercise of the police power.
And it is respectfully submitted that our courts should
show the same consideration to those coming after us.
THE LICENSING PROVISION
Section 2, sub-section (J) of the Act authorizes the
Commission to require distributors to be licensed by the
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Commiss~on, and provides that it -"may decline to grant
a license, or may suspend or revoke a license already
granted upon due notice and after a hearing."
The majority opinion holds that the provision authorizing refu-sal, suspension, or revocation of the license _is
invalid, because the Act prescribes no specific causes or
reason upon which such action should be based.
This question was not raised by appellants and upon it
there has been no hearing before the Court. Since the
entire provision authorizing such refusal, suspension or
revocation may be stricken from the Act without ·affecting the validity of the remainder of it, and without impairing its essential purposes, it is not deemed necessary
to burden the Court with any argument upon the question in this petition.

THE AUTHORITY OF THE GOVERNOR TO
TERMINATE THE EFFECTIVENESS OF
THE ACT.
This provision is one also which does not affect the
validity of the remainder of the Act, and no argument
will be addressed to the question in this petition.
THE DUE PROCESS CLAUSE IN THE
VIRGINIA CONSTITUTION
At page 16 of the majority opinion it is said that the
due process clause of our State Constitution was not
adopted until1902, at which time the case of the Freight
TaxJ 15 Wall, 232, had established the right of a person
to charge what he pleases for his property. But it is
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difficult to perceive how the question could have been involved in that case. It involved solely the validity of a
tax imposed by the State of Pennsylvania upon the transportation of freight into or out of the state. The court
held it invalid as an unreasonable burden upon interstate commerce. The question of price fixing does not
seem to have been in any way reasonably germane to the
question.
On the other hand, however, the case of M'ltnn v. Illinois, supra, in which the Supreme Court upheld the power
of the state to regulate prices charged ·by warehousemen
was decided before our Constitution was adopted, and at
the time of adoption was the outstanding authority on
the question. It is upon the principles of the Munn Case,
chiefly, that the Supreme Court relied in upholding the
New York Milk Control Law. (Nebbia v. New York,
supra).
Under the majority opinion in the case at bar Virginia
occupies the anomalous position of having in force in the
State the due process provisions of the State and Federal
Constitutions, substantially the same, but with different
meanings. If the Federal Constitution is applicable to
a transaction, "Due Process" means one thing; if the
State Constitution controls, something essentially different.
The majority opinion cites and quotes from many
decisions of the Supreme Court of the United States,
which have since been overruled, but rejects the N ebbia
Case, the final pronouncement on the subject, and the
only case applicable precisely to the facts and statute
now before this Court.
'
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The majority opinion quotes from Chief Justice Taft's
classification of businesses affected with a public interest,
as follows, (pages 12 and 13 of typewritten opinion) :
"'3. Businesses which, though not public at their
inception, may be fairly said to have risen to be
such and have become subject in consequence to some
government regulation. They have come to hold
such a peculiar relation to the public that this is
superimposed upon them. In the language of the
cases, the owner by devoting his QUsiness to the
public use, in effect grants the public an interest in
that use and subjects himself to public regulation to
the extent of that interest although the property continues to belong to its private owner and to be entitled to protection accordingly'."
It is difficult to perceive how, under the conditions surrounding the milk business in Virginia at this time, the
Court . can escape the conclusion that said business,
"though not public at its inception may be fairly said to
have risen to be such." At any rate the language quoted
clearly recognizes the principle that surrounding conditions and circumstances control the classification of the
business as one affected, or not affected, with a public
interest.
Young}s Case} 101 Va. 853, is said in the tnajority
opinion (page 21) to deal with a legislative attempt to
fix prices. But it is respectfully submitted that no such
question was involved. The act challenged made it unlawful for a merchant to give with merchandise sold
trading stamps redeemable by third persons. The purpose·
of the act was to break up the then common "trading
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stamp racket." -Enterprising concerns from other states
had, by advertising and other means, made the giving of
trading stamps so popular with the public that every
merchant, in self-defense, had been driven .to adopt the
practice. These trading stamp concerns would sell the
merchant the stamps and redeem them when presented
by the customers. The act did not prevent the merchant
from giving premiums himself, or from giving stamps
redeemable by himself. It is clear, therefore, that the
question of price did not enter into the transaction. The
legislation was intended to rescue the ~erchants of Virginia from the so-called "trading stamp racketeers." An
essentially different principle was involved.

PRAYER
For the reasons hereinabove stated, the Milk Commission of Virginia prays that it may be granted a rehearing
of the decision and decree in this case.
MILK CQMMISSION OF VIRGINIA,
B)' ABRAM P. STAPLES,
Attorney General of Virginia.

