IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5942

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of. Appeals Building in the City of Richmond on
Thursday the 11th day of June, 1964.
ELIZABETH E. SIEGFRIED,

Appellant,

against
CITY OF CHARLOTTESVILLE,

Appellee.

From the Corporation Court of the City of Charlottesville
George l\L Coles, Judge

Upon the petition of Elizabeth E. Siegfried an appeal and
supersedeas is awarded her from a decree entered by the
Corporation Court of the City of Charlottesville on the lOth
day of January, 1964, in a certain proceeding then therein
depending wherein City of Charlottesville was plaintiff and
the petitioner was defendant; upon the petitioner, or some
one for her, entering into bond with sufficient security before
the clerk of the said corporation court in the penalty of three
hundred dollars, with conditions as the law directs.
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PETITION
To the Honorable George M. Coles, Judge of said Court:

Your Petitioner, City of Charlottesville, respectfully represents:
1. That it is a municipal corporation organized and existing
under the laws of the State of Virginia and as such is authorized by its charter and by the laws of this State to exercise
the power of eminent domain and to condemn land or other
property or any interest or estate therein for its uses, and
it being necessary in the instant case so to do, desires to
exercise such authority as herein stated.
2. That pursuant to said authority the City filed its
Certificate in Eminent Domain dated July 28, 1962, with said
Court on August 1, 1962.
3. That the owner of the freehold, the interest or estate
in whose property is sought to be taken, is Elizabeth E.
Siegfried.
4. That there is no tenant of the property.
5. That the interests or estates in the land herein sought
to be condemned are: The fee simple title to a triangular
parcel of land fronting approximately 824.8 feet on the East
side of Route 29 (Emmet Street) containing approximately
14,636 sq. ft. together with the permanent easement for
drainage purposes across the land outlined in yellow near
station 70+40 and station 66+57, together with the temporary
construction easement across a parcel of land, lying to the
East of the land to be conveyed in fee simple, containing
approximately 12,895 sq. ft.
6. That your petitioner has made a bona fide
page 3 ) but ineffectual effort to acquire the property interests or estates by purchase from the owner
of the property but because of inability to agree to the price
or terms, the acquisition by purchase cannot be made.
7. That there is filed herewith in the Clerk's Office of this
Court a plat of the City Engineering Department of the
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City of Charlottesville, which plat consists of two pages,
dated June 12, 1962, marked Exhibit 1, showing a survey
of the land with a description of the interests which are
sought to be condemned.
8. There is also filed herewith in the Clerk's Office of this
Court a profile of the City Engineering Department marked
Exhibit 2 showing the fill and/or cuts and grade of the
streets.
9. That there is also filed herewith in the Clerk's Office of
this Court a memorandum marked Exhibit 3, showing the
names and residence of the owners and tenants of the freehold of the land, the interests or estates in which is sought to
be condemned, as well as any other person having an interest
therein.
10. That the Council of the City of Charlottesville, by
appropriate resolution duly adopted at a regular meeting held
on July 16, 1962, and recorded in Council Minute Book I{,
page 92, authorized the acquisition by eminent domain of
the land or other property interests above mentioned and
directed the City Attorney to undertake the necessary legal
steps to obtain them.
WHEREFORE, your petitioner prays for the appointment
of commissioners as provided by law to ascertain what will
be a just compensation for the interests or estates in the
property proposed to be condemned for the use of your
petitioner and to award the damage, if any, which may accrue
to the residue, beyond the enhancement in value, if any, to
such residue from the condemnation of the property as
aforesaid.
page 4]

CITY OF CHARLOTTESVILLE, VIRGINIA
By PAUL D. SUMMERS, JR. City Attorney

*
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Filed November 8, 1962
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G. STUART HAMM, JR., Clerk
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ANSWER
Comes now Elizabeth E. Siegfried, by counsel, and represents as follows:
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1. That the defendant admits that an offer was made, but
denies it was a bona fide offer within the meaning of law.
2. That the plat filed with the petition is incorrect in that
the frontage of t;he defendant on Emmett Street is 847.40 feet
and not 824.8 feet as alledged.
3. The said plat is further incorrect insofar as the depth of
the defendants property is shown, the depth ·of the defendant
being greater than shown.
4. That neither the plat or petition sets forth with particularity the interest and rights in the property to be acquired.
5. That the value of land taken is $200,000.00 and the damage
to the residue is $200,000.
ELIZABETH E. SIEGFRIED
By counsel

*

*

*

*

*

Filed December 4, 1962
G. STUART

HA~fl\f,

JR., Clerk
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*

*

*

*

*

MOTION FOR BILL OF PARTICULARS
Comes now, Elizabeth E. Siegfried by counsel, and moves
the Court .for an order requiring a bill of particulars on the
following matters:
1. For what purposes and duration are the temporary easements designated in green.
2. For what purposes are the permanent easements designated in yellow.
3. What are the dimensions or other description of the easement designated in yellow and green.
4. What rights under what conditions, will the condemnor
have on said land embraced in said easements.
5. What are the rights of the defendant on and upon the
land embraced in said easements.
6. What structures will be placed on or upon the land embraced in said easements.
7. What alterations will be made on the land embraced in
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said easements, and what rights, if any, will the defendant
have to make alterations of the land.
B. What rights will the defendant have on or upon said land,
and if any, under what conditions.
9. Will the defendants have any right to build any structure on said land, and if so, under what conditions.
10. Will the defendant have any right to go over said land
with bridges, culverts, or similar structures and if so, under
what conditions.
11. Will the defendant have any right to place structures on
any or all of the land embraced in the easements such as buildings, sig-ns, and if so, under what conditions.
12. Will the defendant have any right to fill and pave the
land embraced in the easement, and if so, under what conditions.
page 7 )
13. As to the temporary easement designated in
green, which the defendant understands will be
for filling purposes, will the defendant have any right to fill
upon said land prior to its being :filled by the condemnor, and
if so, under what conditions.
14. As to said temporary easement, will the defendant have
any right to excavate from said easement, and if so, under
what conditions.

ELIZABETH E. SIEGFRIED
By counsel

*

*

*

*

*

Filed December 4, 1962
G. STUART HAMM, JR., Clerk
page 8 )

*

*

*

*

*

BILL OF PARTICULARS
Comes now City of Charlottesville, by counsel, and answers
the ~lotion for Bill of Particulars heretofore filed in this cause
by the defendant as follows:
1. The temporary easement designated in green shall be
used to permit construction equipment to operate without entering upon the defendant's land and to put dirt on the land
to give support to the road and sidewalk.
2. The permanent easements designated in yellow will be
used to build drainage structures to carriy surface water.
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3. The easements shown in yellow and green are tied in by
scale to the south bound center line and by station number as
shown on a plat heretofore filed with the petition.
4. Condemnor will have the right to work on the land embraced in said easements; the right to put dirt on the land for
a slope on the temporary easement and to put drainage structures on the land used for the permanent drainage• easement.
5. Defendant has all her rights in the land included in such
easements as she now has subject to the above uses by the
City.
6. The only structures will be drainage structures which
will be placed on thel permanent drainage easements.
7. The alterations in the land will be the placing of dirt on
the land to provide a one foot shoulder behind the sidewalk.
and a two to one slope for support of the road and sidewalk.
The defendant may make any alterations to the
page 9 ] land which does not impede the- flow of surface
water throug·h the drainage easement or remove
the lateral support provided by the shoulder and slope.
8. The defendant will have all rights upon such land for
easernents as she now has subject only to the City's use of
the land as set forth above.
9. The defendant will have the same rights she now has to
build any structures on such land so long as the buildings
and structure do not prevent or impede the uses of the land
by the City as set forth above.
10. Yes, so long as such bridges, culverts or structures are
built equal to the highway standards and do not prevent or
impede the City's use of the easements as set forth above.
11. Yes, as set forth above.
12. Yes, but such fill shall not impede the flow of surface
water through the drainage easements.
13. Yes.
14. Fill could not be removed unless supporting structures
were constructed to provide the lateral support for the road
and sidewalk.
Respectfully submitted,
By PAUL D. SU~I~IERS, JR.
City Attorney- City of
Charlottesville

*

*

*

*

*

Filed December 11, 1962
G. STUART HAMM, JR., Clerk
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ANSWER TO ADDITIONAL BILL OF PARTICULARS

*

*

*

*

*

1. The 15 foot drainage easement will be enclosed by pipe.
2. Pipe for said easement will be 18 inch concrete pipe of
State Highway specifications, sufficiently strong to support
fill dirt, paving and vehicular traffic. Said pipe will also be
strong enough to support a one floor masonry building if the
footings for such buildings are properly designed.
3. The defendant will have the same rights as she now
has to build buildings on the portions of land embraced
in the drainage easements so long as the flow is not impeded.
4. Standards to be met for construction would be those
State Highway standards as they now exist.
CITY OF CHARLOTTESVILLE,
By PAUL D. SUMJ.\IIERS, JR.
City Attorney

*

*

*

*

*

Filed May 10, 1963
G. STUART HAMM, JR., Clerk
page 14 ]
In the Corporation Court of the City of Charlottesville
May 13, 1963

*

*

*

*

*

ORDER OVERRULING PART OF ANSWER
This cause came on the 11th day of December 1962, to be
heard upon the papers formerly read, upon the answer of the
defendant and was argued by counsel.
It appearing to the Court that it is proper to enter this
Order, this Court doth now ADJUDGE, ORDER and
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DECREE that the City has made a bona fide offer as required
by la,v, and therefore, Paragraph 1 of the defendant's answer
be and it is hereby overruled.
To which action the defendant assigns as error and excepted on the following grounds:
That the Court erred in ruling that even if the defendant
were able to show tha.t the petitioner refused to listen to the
defendant's reasons and arguments for the valuation contended for by the defendant, and that even if the defendant
were able to show to the satisfaction of the Court that the
value of the land could be determined with a high degree of
exactness, and even if the defendant were able to show that
the offer made was less than 25% of the value of the land,
all of which the defendant by her opening statement was
then and there prepared to do, that the Court could still not
rule that the bona fide offer required by statute had not
been made.
That the Court erred in ruling on the same evidence proffered that it could not hold that a bona fide offer had not
been made by the petitioner even if the difference between
the value of the land taken and the price offered by the
petitioner were so great as to shock the conscience of the
Court.
S/GEORGE M. COLES, Judge

*

*

*

*

*

*

*

*

*

*
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In the Corporation Court of the City of Charlottesville
May 20, 1963
ORDER
This case came on this 14th day of May, 1963, for a pretrial
conference for the purpose of determining prior to the hearing before the commissioners the depth of the property of
Elizabeth E. Siegfried a portion of which the petitioner is
condemning; upon the appearance of parties by counsel; upon
evidence heard in open court, and was argued by counsel.
It appearing to the Court that for the purpose only of this
condemnation suit that the parties have agreed that the depth
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of the property is as shown by a survey of 0. R. Randolph,
C. E., a plat of which has been furnished the petitioner, it is
adjudged, ordered and decreed that an amended plat by the
City Engineering Department, consisting of two pages, originally dated June 12, 1962, and amended 1\tiay 16, 1963, be filed
in this cause, and that the taking shall be according to said
plat of the City Engineering Department.
S/GEORGE M. COLES
Judge

*

*

*

*

*

*

*

*

*

*
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REPORT OF COMMISSIONERS
We, the undersigned commissioners, appointed by the
Corporation Court of the City of Charlottesville, Virginia,
by an Order entered May 21, 1963, to ascertain what will be
a just compensation for the land, permanent and temporary
easements, whereof the above named defendant is owner as
are proposed to be taken by the City of Charlottesville, Virginia, for the Route 29N (Emmet Street) project and to
assess the damages, if any, which may accrue to the residue,
beyond the enhancement in value, if any, to such residue by
reason of such construction, do hereby certify that on the 21st
day of May, 1963, the day designated in the Order, we were
duly sworn and went upon said land, your honor being present
at such viewing, to view the same, the limits of which were
then and there described to us as follows, to-wit:
(1) The fee simple title to a triangular parcel of land
fronting approximately 824.8 ft. on the east side of Route
29N (Emmet Street) containing approximately 14,636 sq. ft.
as outlined in red on a plat of the City Engineering Department, dated June 12, 1962, which plat consists of two pages
and is attached to and part of the petition filed in this case,
together with the permanent easement for drainage purposes
across the land near station 70+40 and station 66+57, as outlined in yellow on said plat, and
(2) A temporary easement across a parcel of land lying
to the east of the land to be conveyed in fee simple, containing
approximately 12,895 sq. ft., as outlined in green on said plat.
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After being duly sworn, upon a view of the land and of the
adjacent and other property of Elizabeth E. Seigfried and
upon such evidence as was before us, we are of the opinion
and do ascertain that:
page 26 ]

The fair market value of the land, permanent
and temporary easements actually taken by the
City is $14,750.00 and such amount is just compensation therefor; and
For the damages, if any, to the remaining property of
Elizabeth E. Seigfried resulting from the taking and new
construction beyond the enhancement in value, if any, to such
remainder by reason of the taking and new construction of
the highway,$ None will be just compensation.
That the damage to any other person is none.
Given under our hands and seals this 21 day of May, 1963.
E. J. MARTIN (SEAL)
ROSCOE S. ADAMS, JR. (SEAL)
GEORGE H. BARKLEY (SEAL)
R. M. DAVIS (SEAL)
WILLIA~I ~I. POPE (SEAL)
Commissioners
Filed May 21, 1963
G. STUART HAMM, JR., Clerk

page 27 ]

*

*

*

*

*

EXCEPTIONS TO COMlVIISSIONERS' REPORT
AND ~IOTION FOR REHEARING
Comes now the defendant, Elizabeth E. Siegfried, by
counsel and respectfully excepts to the Report of Commissioners filed herein on May 21, 1963 ; moves that the same be
not confirmed and set aside by this Court; and further moves
that a rehearing· of the matter be had for the following
reasons:
(1) That the award of the Commissioners as set out in
said report is inadequate and contrary to the law and evidence;
(2) That the award of the Commissioners as set out in
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said report was based upon erroneous principals ;
(3) That the award of the Commissioners as set out in
said report is clearly "arbitrary and capricious" and not
related to the value of the property taken or damages to the
residue as revealed by the evidence;
(4) That the award of the Commissioners as set out in
said report reveals that the Commissioners were biased
and prejudice which bias and prejudice was the direct result
of the newspaper article introduced as defendant's Exhibit
A and/or the radio commentaries as described to the Court
by counsel;
( 5) That on the basis of said article and/ or
page 28 }
radio commentaries and knowledge thereof by
the Commissioners the Court erred in not granting the joint
motion of counsel for plaintiff and defendant to dismiss the
Commissioners appointed and reschedule the hearing of this
matter;
(6) That the Court erred in overruling defendant's request
to explain to the Commissioners the true significance of her
demand as set forth in her Grounds of Defense.
Respectfully submitted,
ELIZABETH E. SIEGRIED
By Counsel

*

*

*

*

*

Filed May 29, 1963
G. STUART HAMM, JR., Clerk
page 29 }

*

*

*

*

*

MOTION TO SET ASIDE AWARD OF CO~IMISSIONERS
AND MOTION FOR REHEARING
Comes now the defendant, Elizabeth E. Siegfried, by
counsel and respectfully moves the Court to set aside the
award of the commissioner in this matter and grant unto
the defendant a rehearing on this matter on account of the
following:
(1) The counsel for the plaintiff, City of Charlottesville,
did immediately prior to the hearing before Commissioner's

12

Supreme Court of Appeals of Virginia

held on :J\tiay 21, 1963, voluntarily issue to news media facts
pertaining to that hearing for dissimination to the public;
(2) The facts released by plaintiff's counsel, as aforesaid,
concerned matters which would not have been admissable in
the event plaintiff had endeavored to introduce such facts at
the hearing held on May 21, 1963 ;
page 30 ]
(3) The action of plaintiff's counsel in this
regard was improper, detrimental, and prejudicial
to the rights of the defendant.
Respectfully submitted,
ELIZABETH E. SIEGFRIED
By Counsel

*

*

*

*

*

Filed June 5, 1963
G. STUART HAMM, JR., Clerk
page 31 ]

*

*

*

*

*

AMENDED EXCEPTIONS TO COMMISSIONERS'
REPORT, ~lOTION FOR REHEARING AND MOTION
TO FILE SAME

*

*

*

*

*

Comes now the defendant, Elizabeth E. Siegfried, by counsel, and respectfully moves the Court for leave to file the
following amendents to ''Exceptions to Commissioners' Report and J\~Iotion for Rehearing'' previouslly filed:
(1) That paragraph (4) of said Exceptions to Commissioners' Report and Motion for Rehearing be and the same
is hereby amended to read as follows: That the award of the
Commissioners as set out in said report reveals that the Commissioners were biased and prejudice which bias and prejudice
was the direct result of the newspaper article introduced as
defendant's Exhibit A.
(2) That paragraph (5) of said Exceptions to Commissioners' Report and Motion for Rehearing be amended to read
as follows: That on the basis of said article and knowledge
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thereof by the Commissioners the Court erred in not granting
defendant's motion to dismiss the Commissioners appointed
and rescheduled the hearing of this matter.
(3) That paragraph (6) as set forth in said Exceptions to
Commissioners' Report and Motion for Rehearing be and the
same is hereby withdrawn. The defendant, howpage 32 ) ever, reserves the right by other pleadings filed
herein to reply upon the grounds of error set forth
in said paragraph ( 6),
(4) That on the basis of said article and knowledge thereof,
by the commissioners the court's questions to the commissioners and instructions thereto were insufficient to dismiss
from the minds ·of the commissioners the improper evidence
received by said commissioners by virtue of said articles.
Respectfullly submitted,
ELIZABETH E. SIEGFRIED
By Counsel

*

*

*

*

*

Filed June 5, 1963
G. STUART HAMM, JR., Clerk

*

*

*

*

*

*

+

page 37 )

*

*

STIPULATION
Counsel for plaintiff and defendant appeared before this
court on June 27, 1963, and the status of the pleading was
discussed. At that time it was agreed that although the
Court had ruled favorably to the defendant on her Motion
to Take Depositions at a hearing held on June 12, 1963, that
the Court would first hear argument on defendant's Exceptions to Commissioners' Report and :Niotion for Rehearing
and defendant's Amended Exceptions to Commissioners'
Report and Motion for Rehearing. It was agreed that no
order would be entered concerning the defendant's right to
take depositions as requested pending argument and a Court
ruling upon the aforementioned Motions and Exceptions of
defendant. It was further agreed that the argument of these
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Motions and Exceptions would be heard without prejudice
to the defendant's rights under the ruling of the Court concerning the taking of depositions and her rights to be heard
on her Motion to Set Aside Award of Commissioners and
~lotion for Rehearing nor was it to be construed in any
manner as an abandonment on the part of the defendant of
said Motions. It was further agreed that the plaintiff, by its
agreement to so proceed, did in no manner conceed the allegations contained in defendant's Motion to Set Aside Award of
Commissioners and Motion for Rehearing.
Agreed to: Paul D. Summers, Jr. p.q. William A. Perkins p.d.
Approved: Ql_\,IC.
Filed July 8, 1963
G. STUART

HA~IM,

JR., Clerk

page 38 )

*

*

*

*

*

In the Corporation Court of the City of Charlottesville
July 8, 1963
ORDER
This matter came on to be heard upon defendant's motion
to file ''Amended Exceptions to Commissioners' Report, Motion for Rehearing and Motion to File Same;'' there being no
objections by counsel for plaintiff concerning the filing of this
pleading in the papers in this cause, leave is hereby granted
to file the same.
And the matter came on further to be heard upon defendant's "Motion to Include Statement in Record of Proceedings," to which motion counsel for the plaintiff objected and
the court, after hearing argument of counsel on June 12,
1963, and considering the matter, doth hereby overrule said
motion, to which action of the court the defendant by counsel
objected and excepted.

page 39 ]

*

*

*

*

*

*

*

*

*

AFFIDAVIT and MOTION FOR NEW TRIAL
Comes no'v Elizabeth E. Siegfried, by counsel, and moves

Elizabeth E. Siegfried v. City of Charlottesville

15

the Court for a new trial on the grounds of after discovered
evidence and represents as follows:
1. That on or about 15 August 1963 Lloyd F. Wood and
others gave an option to the Pure Oil Company to purchase
a certian lot of land on the Southeast corner of Em1net't
Street and Barracks Road in the City of Charlottesville, Virginia, said lot containing 39,078 square feet and having a
frontage on Emmett Street of approximately 200 ft, and
shown as lot 1 on plat of Wm. S. Roudabush hereto attached,
the price at which the option was given being $125,000.00.
2. That in addition, the said Woods did grant a further
option to the same Oil Company to purchase an additional
100ft. of frontage on Emmett Street, containing 16,659 square
feet at a price of $50,000.00 and being shown as lot 2, on the
said plat of Wm. S. Roudabush, Jr. hereto attached.
3. That the above said option provided that if executed by
Pure Oil Company that the contract would be contingent
upon the rear portion of the property being rezoned for
business.
4. That by letter dated 13 September 1963 addressed to and
delivered to said Woods, the option granted the Pure Oil
Company was exercised, the said Pure Oil Company agreeing
to pay $175,000.00 for said 2 lots of land.
5. That this evidence was not known about at the trial of
this cause and could not have been discovered with due diligence.
6. That on a new trial, this evidence can be produced by
Thomas Chandler, Wendell Wood or Ben Minor 1\Hller.
7. That the evidence ought to produce on another trial, a
different result, because of the following particulars :
That all of the sales relied upon by both the petitioner and
the defendant in the prior trial were either remote in time or
remote in proximity to the time of the valuation
page 40 ) date in the instant case, and all of the sales relied
upon in the prior trial was of ground of different
topography than the land involved in this suit, the petitioner
having pointed out both in argument and in evidence that the
land of the defendant was swamp land; might need pilings;
would require fill etc. whereas all the \Sales of other land was
of fairly level land; that the sale of the land to Pure Oil
Company involved in this motion for a new trial is proximate
in time; is land immediately adjoining that of the defendant,
has the same topographical character as the land of the defendant, and in addition, if the land of said Woods is to be
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fully utilized, will have the added costs of constructing a
culvert over the creek, which according to the evidence of the
petitioner already in this case, will add another cost item to
the land of the Pure Oil Company of about $25,000.00 to $30,000.00; that the exercise of the option being contingent upon
rezoning is of no consequence, as the land of the defendant
was at the trial and still is zoned for business; that the sale
would indicate that the land of the defendant taken was worth
about 3 or 4 times that which was awarded.
WHEREFORE your defendant respectfully moves the
Court to grant a new trial.
ELIZABETH E. SIEGFRIED
By Counsel

*

*

*

*

*

Filed September 19, 1963
G. STUART

HA~1:M,

*

*

*

*

*

*

*

*

*

*

JR., Clerk
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In the Corporation Court of the City of Charlottesville
October 3, 1963
ORDER OVERRULING EXCEPTIONS AND AMENDED
EXCEPTIONS TO COMMISSIONERS' REPORT
This matter came on to be heard upon defendant's "Exceptions to Commissioners' Report and ~lotion for Rehearing'' and ''Amended Exceptions to Commissioners' Report''
and upon the papers formerly read in this case and was
argued by counsel on June 27, 1963. After hearing argument
of counsel, the Court annonnced it would consider the same
and the authorities presented and rule on the aforementioned
Exceptions at a later date.
Counsel for plaintiff and defendant appeared before the
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Court on July 8, 1963 at which time the Court stated that
it was of the opinion the Commissioners' were properly instructed, had taken a view of the property and rendered an
award within the limits of the evidence and was further of
the opinion that the Commissioners' were properly instructed
not to take into account any facts they did not receive from
their view or from the evidence presented and that all Commissioners' swore under oath that they could disregard anything that they may have read and could give a fair trial
based on the evidence and view and the instructions.
The Court doth ORDER and DECREE that all exceptions
filed by the defendant as aforesaid be and they are hereby
overruled.
To all of the Court's action the Defendant by counsel objected and excepted.

*

*

*

*

*

*

*

*

*

*

page 42 J

STIPULATION OF PARTIES
This matter is now pending before the Court upon defendant's Motion to Set Aside Award of Commissioners and 1\iotion for Rehearing and upon the Court's Order granting defendant's l.VIotion to Take the Deposition of Paul D. Summers,
Jr. and Ruth Lane in support thereof.
Counsel have conferred with the parties who would present
evidence at a hearing before this Court on said Motion,
namely: Paul D. Summers, Jr., Ruth Lane and Wayne Harris.
Counsel have agreed that the substance of testimony of
these persons in regard to matters alleged in said Motion
would be as set forth in the statements of these parties
hereto attached and made a part of this Stipulation.
Counsel have further agreed that argument in support of
and contra to said J\!Iotion may be submitted to the Court
upon the basis of the Record, the aforesaid three statements,
the attached copies of radio news casts, and clippings from
the Daily Progress (said radio news casts and clippings being
referred to in the attached statements).
In evidence of agreement upon the foregoing, Counsel have
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hereto affixed their signatures on behalf of their respective
clients.
CITY OF CHARLOTTESVILLE
PAUL D. SU~1:MERS, JR.
By Counsel
ELIZABETII E. SIEGFRIED
By William A. Perkins Jr.
By Jack N. J{egley
Filed Jan. 10, 1964

G. STUART

HA~fM,

JR., Clerk

Approved
GMC

*

*

*

*

*

*

*

*

*

*
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In the Corporation Court of the City of Charlottesville
.January 10, 1964
ORDER
This matter came on to be heard upon the defendant's
''Motion to Take Depositions'' and affidavit in support thereof,
to which motion plaintiff by counsel objected and the Court,
after hearing argument of counsel on June 12, 1963, and being
of the ppinion that said motion should be granted, doth hereb!y
order that the defendant, Elizabeth E. Siegfried, be and she
is hereby authorized to take the deposition of plaintiff's counsel, Paul D. Summers, Jr.
Whereupon the defendant by counsel orally moved the court
to order that she be allowed to take the depositions of one
Ruth Lane, an employee of the Charlottesville Daily Progress, and the court, after hearing argument of counsel theret<> being of the opinion that it was proper fori this deposition
also to be taken, doth order that the said defendant, Elizabeth
E. Siegfried, be and she is hereby authorized to take the deposition of said Ruth Lane.
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Whereupon counsel for the parties stated that rather than
proceed with the taking of the forgoing depositions, counsel
had agreed upon certain matters as set forth in ''Stipulation
of Parties'' for which leave to file is hereby granted.
This order having been made orally by the Court to counsel
for the parties prior to hearing argument of counsel on
September 12, 1963 upon defendant's Motion to Set Aside
Award of Commissioner's and Motion for Rehearing. Accordingly, the Court doth Order that the Clerk of this
page 55 ) Court be, and he is hereby, directed to record
and enroll this order as of this date, and a nunc pro
tunc order, and when enrolled and recorded, the same shall
take effect as of September 12, 1963, and shall have the same
effect and validity as if it had been enrolled and recorded by
the Clerk of the Court on September 12, 1963.
GEORGE M. COLES
page 56 }

*

*

*

*

*

In the Corporation Court of the Ciey of Charlottesville
January 10, 1964
FINAL ORDER
This matter came on to be· heard upon Defendant's Motion
to set Aside Award of Commissioners and Motion for Rehearing filed June 5, 1963 ; Affidavit and Motion for New
Trial field September 19, 1963; Stipulation of Counsel filed
July 8, 1963; Stipulation of Counsel made as of September 12,
1963, and filed this date and upon the papers for.merly read in
this case and was argued by Counsel on September 12, 1963.
After hearing argument of Counsel upon said Motion to Set
Aside A'vard of Commissioners and Motion for Rehearing and
the Motion for Ne'v Trial whieh was subsequently filed on
September 19, 1963, the Court having announced it would consider the same and the authorities presented and rule on the
aforementioned MotionS/ at a. later date and it now appearing
to the Court that the moving party, Elizabeth E. Seigfried,
having failed to show that the Commissioners had knowledge
of the source of the news from which the newspaper stories
were written; that no improper, prejudicial or detrimental
conduct was committed by Plaintiff's counsel; and, that the
Commissioners were properly instructed, had taken a view of
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the property and rendered an award within the limits of the
evidence and since the Commissioners were properly and carefully examined and instructed not to take into account any
facts that they did not receive. from their view, nor from the
evidence presented and that all Commissioners swore under
oath that thff,y could disregard anything that they may have
read and could give a fair trial based on the evidence and
view and the instructions, the Court does now ADJUDGE,
ORDER and DECREE that the Motion to Set Aside the award
of Commissioners and the Motion for Rehearing are hereby
overruled and denied.
It further appearing to the Court that evidence
page 57 ) of sales made of property over 15 months after
the taking by the Plaintiff and 10 months after
trial does not fall within the after discovered evidence rule,
the Court does n6w ADJUDGE, ORDER and DECREE that
the l\{otion for New Trial filed September 19, 1963, is overruled and denied.
All matters now having been resolved in favor of the award
by the Commissioners this Court does now CONFIRM such
award and CONFffiM unto the City of' ChaTh>ttesville absolute and indefeasible title to the land and interests herein
taken as set forth in said Petition and award.
The Clerk shall properly index and spread a copy of this
Order in the current deed book.
And there being no further matter to come be.fore this Court
this cause is ordered stricken from the docket.
To all of the Court's action, the Defendant by Counsel objected and excepted.
GEORGE M. COLES
Judge
Seen & objected to asto form & substance
Will Perkins P. D.
Seen & objected to
Jack N. Kegley
page 58 )

*

*

*

*

*

INCIDENTS OF HEARING HELD DECEMBER
11th, 1962
On December 11, 1962, a hearing was held by the Court on
the question of whether or not a bona fide offer had been
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made, the defendant by her answer denying that a bona fide
offer had been made. The Defendant in her opening statement
stated that she then expected to prove by evidence then
proffered that in negotiations with the condemnor that the
condemnor refused to even listen to any of the reasons or
arguments for the valuation contended for by the defendant,
and that the offer made by the condemnor was less than 25%
of the value of the property, which could be shown with a
high degree of certainty, and that the amount of the offer
was so inadequate in relationship to the value of the land
that it would shock the conscience of the court.
The condemnor by its attorney in its opening statement
alleged that the practice of the condemnor in joint FederalState projects such as the project for which the property in
this case had to be taken is to have two appraisals made by
experienced appraisers. One of the appraisals is selected by
the State Highway Department and concurred in by the City
Council to be the offer to the landowner. Condemnor stated
that this was the procedure adopted in the instant case and
showed copies of the letters, containing the formal offer to
the defendant, to the court. The City then cited to the court
the Stanpark case in 199 V a. and the Tiller case in 201 V a.
to substantiate its allegations concerning the offer. The court
then ruled that even if the evidence would show that which
had been alleged in the defendant's opening statement, that
it could not rule that a bona fide offer, as defined
page 59 ) by statute and case law, had not been made and
without hearing any evidence on the matter,
entered the order of May 19, 1963 finding that a bona fide
offer within the meaning of the law had been made.
This is correct :
PAUL D. SU~IMERS, JR. _
Attorney for the City of Charlottesville
JACI{ N. KEGLEY
Attorney for Elizabeth E. Siegfried
Tendered: February 27, 1964
Signed: February 27, 1964

GEORGE I\L COLES
Judge
GEORGE M. COLES
Judge

Filed February 27, 1964
G. STUART HAMM, JR., Clerk
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page 60 ]

*

*

*

*

*

ADDITION TO TRANSCRIPT OF TRIAL
Nine freeholders who had been summonsed being present they
were sworn to answer the Court's voir dire. After propounding certain questions concerning their qualifications to be appointed commisSioners the Court asked whether they had read
the newspaper publication of the night before about the trial.
All the freeholders replied in the affirmative. The Court then
explained that they must, in order to serve as commissioners,
be able to swear that they would not be biased or prejudiced in
a~y way by the newpaper article and must be able to make
their award based on their view, the evidence that would be
presented and the instructions of the Court. The Court then
asked whether any freeholder felt that he was biased or prejudiced against either the City or the Defendant by the newspaper article. None of the freeholders replied in the· affirmative.
Each counsel then took their peremptory challenges leaving
a panel of five freeholders. The Court then inquired again
whether the freeholders felt that they could give a fair and unbiased award to the Defendant based upon their view, the evidence which they would hear and the instructions which the
Court would give them. All five of the freeholders replied in
the affirmative after which the Court entered its Order appointing the five freeholders commissioners to hear the cause.
Seen & correct Jack N. Kegley, Atty, for defendant
Seen & correct Paul D. Summers, Jr., City Atty. P.Q.
Tendered and signed February 28, 1964
GEORGE M. COLES
JUDGE
page 61 ]

*

*

*

*

*

ASSIGNMENT OF ERROR
Defendant, Elizabeth E. Siegfried, by counsel, assigns the
following errors :
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(1) The Court erred in overruling, by Order entered J\tiay
13, 1963, that portion of defendant's Answer in which it was
denied that plaintiff had made a bona fide offer to purchase
the land sought to be condemned as required by law.
(2) That on the basis of a newspaper article introduced
as defendant's Exhibit A and knowledge thereof by the Commissioners, the Court erred in not granting defendant's oral
motion on ~Iay 21, 1963 to dismiss the Commissioners appointed and reschedule the hearing of this matter.
(3) That on the basis of said newspaper article introduced
as defendant's Exhibit A and knowledge thereof by the Commissioners, the Court's questions to the Commissioners and
instructions thereto as revealed by the record were insufficient
to dismiss from the mind of the Commissioners' the improper
evidence received by said Commissioners by virtue of said
articles.
(4) The Court erred in overruling, by Order entered July
8, 1963, defendant's Exceptions and Amended Exceptions to
the Commissioners' Report filed l\{ay 29, 1963 and June 5,
1963, respectively, on the grounds:
(a) The award of the Commissioners as set out in their
report of May 21, 1963 was inadequate and conpage 62 ) trary to the law and evidence.
(b) The award of the Commissioners as set
out in said report filed May 21, 1963 was based upon erroneous principles.
(c) The award of the Commissioners as set out in said
report filed J\:Iay 21, 1963 was clearly "arbitrary and capricious'' and not related to the value of the property taken or
damages to the residue as revealed by the evidence.
(d) The award of the Commissioners as set out in said
report filed l\Iay 21, 1963 reveals that the Commissioners
were biased and prejudiced, which prejudice and bias was
the direct result of the newspaper article introduced as defendant's Exhibit A.
( 5) The Court erred in overruling, by Order entered Jannary 10, 1964, defendant's Motion to Set Aside Award of
Commissioners and l'vfotion for Rehearing on the grounds:
(a) The action of plaintiff's counsel in releasing voluntarily to news media immediately before the condemnation hearing of May 21, 1963, the facts and information set forth in
the Stipulation of Counsel filed as of September 12, 1963,
was improper, detrimental and prejudicial to the rights of
the defendant.
(6) The Court erred in overruling, by Order entered Jan-
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uary 10, 1964, defendants' Motion for New Trial filed September 19, 1963, on the grounds of after discovered evidence.
Respectfully submitted,

ELIZABETH E. SIEGFRIED,
By Counsel
page 63 ]

*

*

*

*

*

*

*

*

*

*

Filed March 5, 1964
G. STUART I-IAMM, JR., Clerk
page 2 ] ·

Reporter's Note : The Commissioners selected
are duly sworn, whereupon the following proceedings ensued out of the presence of the Commissioners.
Mr. l{egley: If Your Honor please, I object to going
forward with the case, after all the Commissioners have read
that article in the Daily Progress of May 20th, on the
grounds, one, that it has gotten before the Commissioners
inadmissible evidence ; and second, that the article in general
is prejudicial to the cause of the landowner.
The Court : For the record, do you have a copy of that
article?
Mr. Kegley : Yes, sir.
The Court: Are you offering this as an exhibit in support
of your Motion, I take itT
~Ir. Kegley: Yes, sir.
The Court: For the record, the Court will state that when
the Commissioners were examined by the Court, all of the
Commissioners indicated that they had read this newspaper
article, which sets out the amount claimed by
page 3 ] the landowner and the amount offered by the
City.
Air. Summers, do you have any motion or objection you
want to make!
Mr. Summers: I think, Your Honor, that you want the
record to show also, that on the other questions propounded
by the Court to the Commissioners, that there was no affirmative answer as regarding bias or not.
The Court: That is correct. You do not object to them on
account of the newspaper article!
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Mr. Summers: No, sir, except for the word "offer." I do
not object otherwise.
The Court: Of course, if both of you object, I'll have to
dismiss them, but I hope - I think it is most unfortunate
that the newspaper article came out, bringing before the
Commissioners information which they should not receive,
and which I think, if it came out as evidence, would require
that any award be set aside.
page 4 ]
I am going to go ahead and overrule the objection of the landowner, until after the award
is brought in, you may if you wish file exceptions, and at
that time we can have more opportunity to look at the law.
I must say that I was shocked to see this article and this
information in it in the newspaper yesterday, just the day
before we went to trial.
And I will make a statement to the Commissioners to disregard this.
Note: Said newspaper article is now received in evidence
and marked and filed as Defe'lulant 's Exhibit No. A and the
Commissioners were then recalled.
The Court: You have previously been questioned as to
whether or not you have read the newspaper article in last
night's Progress relating to this case, and I understood that
just about everyone of the nine Commissioners summonsed
said that they had read it.
The Court instructs you to disregard any facts
page 5 ] or figures seen or read in that article, and try
this case solely on the evidence adduced before
you here today, and on the view of the premises which you
will take shortly and, of course, on the Court's instructions.
Yon will disregard completely any facts or figures which you
may have read in that article.
Do all of you feel that you can disregard anything that
you may have read and give a fair trial based on the evidence, the view, and the instructions?
Reporter's Note: Each Commissioner indicates in the affirmative.
The Court: All of you do Y All right.

*

*

*

*

*
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W. N. Smith

page 6 )

W. N. SMITH,
a witness called by and on behalf of the City,
being first duly sworn, is examined and testifies,
as follows:
DIRECT EXAMINATiON

By Mr. Summers:

*

*

*

*

*

Q. Mr. Smith, would you describe to the Commissioners
the taking that is involved in this case, pleaseY
A. The parcel outlined in red is to be acquired as a new
street right-of-way. It has a total frontage on Emmett Street
of 851.96 feet, beginning at a point at approximately station
62 plus 00.
The strip widens to approximately 13 feet at station 63
plus 25, and continues to widen to a width of approximately
twenty-two and a half feet at station 68 plus 50, and continues on that width onto the stream which is the boundary
line, approximately.

page 7 )

*

*

*

*

*

*

*

*

*

*

A. This is located between Barracks Road and the 250 Bypass, on the east side of Emmett Street.
By Mr. Summers (Continuing)
Q. Now, Air. Smith, would you detail what is outlined in
green on those plats T
·

*

*

*

*

*

A. This represents the proposed temporary easement, the
slope easement.
Q. And what are the areas outlined in yellow?
page 8 )
A. The areas outlined in yellow are a per-·
manent easement, which is a drainage easement.

*

*

*

*

*
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W. N. Smith
CROSS EXAMINATION
By Mr. Kegley:
Q. Well, is this a calculated figure, 14,636 square feet T
A. This area to be acquired is 14,636 feet, and it is an area
which was given to us by the Highway Department of the
area to be acquired.

*

*

*

*

*

*

*

*

*

*

page 9 )

Reporter's Note : Whereupon, the Commissioners, Court
and Counsel take a view of the property to be taken, leaving
at 10:45 A.l\{. and returning at 11:50 A.M., following 'vhich
Court and the Commissioners heard the opening statement
of counsel, after which the following procedures ensue:

*

*

*

*

*

DIRECT EXAMINATION
By 1\tlr. Summers :
page 10 )

Q. Mr. Smith, what is your position, please?
A. I am Assistant City Engineer.

*

*

*

*

*

Q. Would you please explain to the Commissioners the temporary easement, and give the square footage of that, Mr.
Smith?
A. The temporary easement has a square footage of 12,895
square feet. This temporary easement is a construction easement, a slope easement. It is not acquired. The property is
still owned by the original owner. There are no repage 11 ) strictions on building on this property, except normal setback requirements.
Q. What were the existing conditions of the land prior to the
construction?
A. This lot lays well below the existing street grade. The
average distance which the land is below the existing street
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W. N. Smith

grade along the property line between Wood and Siegfried is
around eleven feet.
In other words, along that property line the ground level,
the existing ground level, is approximately eleven feet below
the existing street level.

Q. That is an average, isn't it Y
A. That's right.
Q. Are there any water courses that were running through
that area!
A. Yes, there is an existing sixteen-inch pipe under Route 29,
at approximately station sixty-six plus fifty. That pipe has been
in there for years. That would be a natural drainage, or a
definite drainage easement, since the pipe has been in
there for that length of time.
There is also the stream, which is the boundary between the
Siegfried property and the Earhart property.
Q. Approximately how much fill is the Highway
page 12 )
Department placing in the temporary easement,
cubic yardsY
A. The Highway, under the present contract, will place approximately 2330 cubic yards of fill in the temporary easement,
in the area outlined in green. Approximately - The same
amount of fill will be placed in the area outlined in red. In
other words, the parcel to be acquired would have approximate~y 2350 cubic yards of fill, giving a tQtal of 4700 cubic
yards of fill adjacentJ to the property.
Q. Mr. Smith, have you made any further calculations as
to the estimated cost of improving this land up to the existing
street gTade Y
A. Yes, I made an estimate of the cost of imprO>ving the
entire Siegfried lot; that is, the entire lot, except a small triangle at the south side. I began this estimate at a point where
the property reached a width of approximateey twenty feet.

*

*

*

*

*

A. This estimate is based on the original property, and beginning at a point where the lot's width reached approximately
twenty feet; that is, twenty feet from the existing right-of-way
line to the line between SiC-oo-fried and Wood.
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W. N. Smith
And this estimate includes the cost of improving the property without taking into account the
cost ·of buildings. In other words, it includes the
fill and the retaining wall, and required drainage, and stone
and black-top; but does not include any cost of anticipated
building.
page 13 ]

Filling and grading is a lump sum of $400.00; excavation,
fill, 10,570 cubic yards at seventy cents a yard-

*

*

*

*

*

A. The Highway Department has placed in the temporary
easement 2,350 cubic yards.
Q. All right, proceed.
page 14 ]
A. The concrete wall which would be required
along the property line between Siegfried and Wood to keep
the fill from spilling over on the Wood property, would amount
to 1,306 cubic yards at $30.00 a cubic yard, which would be
$39,180.00.

*

*

*

*

*

Q. What is the height of that wall 7
A. It averages thirteen feet in height.
Q. What is the difference between the thirteen feet andA. The thirteen .feet would include two feet Qf footing. That
is, two feet below the existing ground grade, to help carry the
load and take it below the frost-line.
Q. Now, would you run through your other items, briefly 7
A. The total on the wall comes to $39,180.00; the concrete
box culvert, which would be required along the
page 15 ] stream between the· Siegfried lot and the Earhart
lot,Mr. Kegley: Your Honor, I object to that answer, if he is
going to testify that he thinks one is necessary, or that one
has to be put there.
The Court: What's that, this wallY
1\tir. Kegley: He is talking about a box culvert now for the
stream that goes under 29. Is that correct!
A. That's right.
The Court: You are basing your objection on what ground Y
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W. N. Smith
Mr. Kegley : If he is going to say that it is going to be a
necessary item for the use of that property.
The Court: Well, I think the objection is well taken,
but what is testified here is up to the Commissioners - I
thought that was what he testified to originally, but I will
require that he be qualified on that.
Q. 1\ir. Smith, what were the ways that the stream could
be handled, that would have to be taken care of in order to
improve this land T What ways could it be handled T
A. It could be left as an open stream, but with the size
and shape of the lot, it would take up a great deal
page 16 ] of needed area, which a box culvert would take
care of.
Q. Therefore, you presume that the box culvert would be
needed, is that correctf
A. Yes.

l\{r. Summers : Does that answer the Court f
The Court: It satisfies the Court. You have no objections T
Mr. Kegley: No, sir.
The Court: I think it goes to the weight of his testimony,
rather than admissibility. Go ahead.
Q. Go ahead.
A. A hundred and :five cubic yards of concrete for the box
culvert, at $50,00 a yard, would be $5,250.00; reinforcing steel
for the box culvert 14,590 pounds, at twelve cents per pound,
would be $1,750.80; fifteen-inch reinforced concrete pipe,
fifty linear feet, which would be required to extend the existing pipe, at $3.00 a foot, would be $180.00; pipe handrail,
which would also serve as a guard rail along the top of the
wall, 590 linear feet, at $3.50 a foot, would be $2,065.00.

*

*

*

*

*

*

*

*

*

*

page 17 J

A. Two catch basins at $150.00 each, woud be $300.00, based
on the entire areaMr. Kegley: I object to that, Your Honor, unless they
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W. N. Smith
are planning on comparing the cost of this land and the value
of other land similarly improved.
Is it your intention, ~Ir. Summers, to compare the cost of
this land to other land that has black-top and crushed stone¥
Mr. Summers: If they have an exhibit that hasn't come in,
but black-top is obviously- The cost of improving the land
to the existing grade, including black-top.
The Court: I will overrule the objection. This witness can
testify as to what - I mean, apparently there has been no
objection to his qualifications as an expert along these lines,
and he can testify as to what he thinks it would cost to put it
in proper condition for its proper and best use.
Now, you can cross examine him and put on
page 18 )
your own evidence, but I think that he can testify
as to that.
Mr. Summers : This is just on the figures, of course, Your
Honor.
Q. What is it based on T
A. Based on 5,340 square yards at $1.00 per square yard,
would be $5,340.00; surface treatment at fifteen cents per
square yard, for the same area, 5,340 square yards, would
be $801.00; black-top at thirty-five cents per square yard for
the 5,340 square yards, would be $2,403.00 ; giving a grand
total to improve this much of the Siegfried lot of $65,068.80.
Q. Now, ~Ir. Smith, taking into account the frontage of
this lot, did you also make another estimate of using the
property only where it had a greater depth Y
A. Yes, I worked out another estimate using the eastern
- the northern portion of the lot.
Q. Point it out to the Commissioners, please, where you
used.
A. Working from this point to the north, using the entire
lot, across here and along here, and then back.
Q. What are the dimensions for that T
A. On sheet two it would be just to the right of the end
of the north - it would be about a half inch. It would be
about sixty-seven plus ninety on your stations.
Q. What is the frontage on 29 of that lot T
page 19 )
A. The frontage would be about two hundred
and sixty feet.
Q. Did you use the same eleven factors? There is no reason
to go through them, but did you use those same eleven factors T
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W. N. Smith
A. Yes, except for Item 6, which is the fifteen-inch storm
sewer, which would not be required.
Q. And what was your total for that lotY
A. The total for improvement of this portion of the lot
in the same manner would be $29,518.80.
Q. What is the depth of that lot, the minimum depth of
that lot!
A. The depth of that lot would be around sixty-two feet.

*

*

*

*

*

CROSS EXAMINATION
By ~Ir. Kegley:
Q. Mr. Smith, the effective date of the taking, as you know,
of course, was the 30th of July of 1962. At that
page 20 ] time, were you aware of the fact that the Woods,
who owned the property behind this property,
had started filling there Y
A. There was some fill about that time. I don't know exactly.
Q. Well, would you envision, in the way that you are improving this, that Mrs. Siegfried would have a ten-foot high
retaining wall along her property, and then probably the
Woods would have a ten-foot high retaining wall two or three
feet from that on their. property?
A. I assumed that the Woods would not allow' the fill to
spill over on their property.
Q. That was just an assumption though, wasn't itT
A. That's right.
page 21 ]

*

*

*

*

*

*

*

*

*

*

Q. Have you calculated the amount of additional concrete,
assuming that this retaining wall would be required, that
would be causedby the raising of the level of the roadside Y
A. No, but the road level would be raised only an average
of a foot, so it wouldn't amount to much.
Q. Well, isn't that the center line that is being raised an
average of a footY
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W. N. Smith
.A. The proposed northbound center line will be approximately one foot, on the average, above the existing center
line.
Q. But by the time you get through with your curbs and
gutters it would raise the level of the road at the boundary
line probably two feet, wouldn't it!
A. No, the shoulder line is approximately four inches above
the center line.
Q. Have you calculated the amount of fill that it would
take for that additional raising of the road f
A. Yes, I have.
Q. What are the figures on that¥
page 22 ]
I am just talking about what will be left after
the taking.
A. That would be about 900 cubic yards of additional fill
to bring the residue up the one foot from the original street
grade to the new street grade.
Q. And have you calculated also the number of cubic yards
it would take to fill up only the land that is being taken, in
its present condition T When I say "present condition," as
of the later taking. In other words, how much it would cost
to fill up the twenty-two feet to the thirteen-foot strip that
you are taking T
A. No, I haven't figured that.
Q. Now, most of these figures that you have given us, with
the possible exception of the length of that retaining wall,
would be about the same cost either on a square foot basis,
both before and after the taking, isn't that right 1 In other
words, because of the taking the additional cost of the rock
and the black-top would not go down any on a square foot
basis, would itT
A. Oh, yes.
Q. It would?
A. Yes. This was based on the original property.
pag·e 23 ]
Q. Well now, I am speaking of the square foot
basis. In other words, unit cost.
.A. Unit cost.
Q. So that would be the same. What was your total cost in
boxing in that stream out there? Isn't the usual going price on
that about a hundred dollars a running foot for a double box
culvert?
.A. That sounds high.
Q. Eighty dollars 7
A. I would Sa)~ closer to eighty. The total cost on that for
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Carroll Wright
the two items, the concrete was five thousand two hundred and
fifty; the reinforcing steel was $1,750.80.
Q. Now, how will that cost change before the taking and after the taking? Will that same cost be in there, with the exception of the elimination of twen-t;W-two feet we· no longer have Y
A. That's true.
Q. Have you ever figured the possibility of improving this
that money could be saved, both on the amount of fill, as well
utility of space, by using this area that is below the road level
as basement.
A. That's a possibility, but being as it's wider
page 24 ] I don't think it would be practical.

*

*

*

*

*

CARROLL WRIGHT,
a witness called by and on behalf of the Plaintiff, being first
duly sworn, is examined and testified, as follows:
DIRECT EXAMINATION
By Mr. Summers

*

*

*

*

*

A. My name is Carroll Wright. I am a real estate consultant
and appraiser. My address is 108 Second Street, Northeast,
Charlottesville.
Q. Would you please give a short description of your appraisal work that you have done, Ivlr. Wright?
A. I have been appraising real estate since 1926. I am a
member of the American Institute of Real Estate Appraisers.
I am a past President of the Virginia Real Estate Association.
And I have appraised for banks; trust compage 25 ]
panies; Government; Department of Justice;
Federal Housing Administration; Veterans Administration;
banks; insurance companies; developers; industrial properties; utilities, both for the property owners and for the
utility.

*

*

*

*

*
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Carroll Wright
page 26 ]

*

*

*

*

*

A. In my opinion, the fair market value of this property,
as of the date of taking, was eighty-five cents per square foot,
or $12,163.50 for the land taken in fee.
There were other takings with it. For instance, a permanent easement, which was required for that stream at the
north end of the property, and also another drainage easement towards the center of the property; both of which took
up about 830 square feet.
While this land can be used for parking purposes, primarily, you cannot put buildings over it. Of course, the Barracks
Road has the easement for drainage purposes. Under that it
is used as a parking lot, and on up. It is used in other areas.
They are working it out now, even.
This I gave a value of forty cents per square foot too, for
the fact that they would not be able to put building in it. It
would have to be just generally used land for the parking and
for coverage purposes, with the property.
Q. The temporary easement, which had 11,550
page 27 ) square feet, I gave just a nominal value of a
hundred dollars. The land was there and it was
vacant. It was not being used. And the soil would be placed
upon it in order to provide this shoulder and to provide support for the road, so that they would have something to hold
the road up. And it's there.
And, as quick as the person that owns the land wants to
fill in, that easement is extinguished; or if they want to build
beside it, which will give you the same effect as a retaining
wall, then that easement is likewise no longer of any concern.
That gives you the right to use that property fully. So,
for that I simply gave a nominal value of a hundred dollars,
to take care of it during the construction period and to allow
them to put that much dirt on it.
Q. Would you go into detail and explain to the Commission,
please, ho'v you arrived at 85¢ per square foot for the land
before the taking?
A. Well, in appraising this land, I recognized its potential,
and I recognized some of the limitations that it had. It was
a long, irregular piece of land, which went from zero at a
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point to about a hundred and six feet and the north end in
depth, just about an average.
The land did have sewer; it did have water
page 28 ]
available to it; it was burdened with the ease.
ments that I have spoken about, the se,ver easement, and also
the drainage easement, across it.
The property also had a twenty-foot building restriction line
in that area of the City, 'vhich meant that any buildings would
have to be located twenty feet from the road right-of-way.
In looking at the property itself, the depth of it, the amount
of work that was going to be necessary to bring this property
up to standard tha.t a person would want to develop; the
property required an adjustment, because I didn't think any
prudent buyer would go out and pay the same price for a
piece of land like this that he would for another piece of land
which was all level. I don't think he would pay the same
price for a piece of land with this tapering depth, that he
would if he could have had, say a hundred to a hundred and
twenty-five to a hundred and fifty feet in depth all the way
through.
So, in looking at it from all of these factors, from sales
of other lands within the general area, I concluded that I
thought 85¢ for an overall value for the land waes
page 29 ] a fair price for it. About 85¢ I recognized was
enough for this area. If it was sub-divided and
broken up into lots it might bring more. In the far south end
they are prQbably paying less, but I think that the overall
value of 85¢ was fair.
Q. Now, you mentioned that you looked at several other
comparables. Would you explain to the Commission which
of those you used, please Y
A. Well, I think the property pretty much across the
street is a question in point. In August of 1959, Deed Book
351, 133, the Millmont Development Corporation bought from
the Thomas J e:fferson Corporation a parcel of land of 3.886
acres. It's on the assessment map as 61-61 and 62-A.
It had a frontage of approximately 565 feet. It was rather
an irregular piece of land. It ran up to the front of the
Thomas Jefferson Inn. From the front, I mean, as you look
out to the north. And this land sold for $72,500.00, which
indicated about 43¢ per square foot.
That is when the developers, Montigue and Miller, bought
the property with a house on it, a structure on it, which they
converted to their office, and it's included and now used.
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And then they sold certain portions of that land. On August
11th of '59, at the same time they sold to Rennolds what
they terms as Lot 2, of a plat at Deed Book 351, 349, and the
Deed is at 351, 346, six tenths of an acre, which.
page 30 ) indicated, with Revenue stamps at $24.20, indicated a consideration of $22,000.00, or about
84¢ per square foot for the land. This land had a frontage
of about a hundred feet, and about two hundred and sixty
feet in depth.
Q. ~lay I interrupt you there, Mr. Wright! Were there
any improvements on that property at that time Y
A. A No, sir, there was not. they were obtained later.
On August 11, 1959, Deed Book 252, page 223 to 225, the
Millmont Development Corporation sold to C. Shelton and
Norma B. Barr Lot 4, Block 351-349, which amounted to fourtenths of an acre; the Revenue stamps of $27.50 indicated a
consideration of $25,000.00.
This had a frontage of about a hundred and eighty-nine
feet, and a depth of about - an average depth of about a
hundred feet. This was the chunkiest better lot.
This indicated about a dollar and forty-three cents a square
foot for this piece of land. It was fairly level and they built
on that the Phillip's 66 service station that you see on 29
North.
This was a shallow lot. It had a long frontage. They did,
at the same time, have to put in a drainage easement across
this land in order to take care of the same stream that is
involved with this property, in order to bring it up and improve it.
So the property cost them more than just this
page 31 )
indicated price by the time they got through; but
considering the fact that it was a fairly level piece of land,
it did have this to be done to it, this dollar and forty-three
cents for a service station; for a good frontage of a hundred
and eighty-nine feet by only a hundred foot depth was, I
thought, a comparable that had to be considered. And, while
I thought it was a better piece of land all around than this,
it did give you something that you could begin to bracket
some values in on these properties.
On :tYiarch 30, 1960, three fifty-seven, they also sold to John
D. Carmichael Lot 3 of the subdivision of their property,
obtaining approximately 34,500 square feet. It had a frontage

38

Supreme Court of Appeals of Virginia
Carroll Wright

of about a hundred feet, and it was irregular in depth. It
ran back about 345, irregular.
This overall square foot value amounted to about 84¢ per
. square foot.
There were other sales.
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page 32 )

Q. Which one of these did you consider most important,
or the closest comparable f
A. I thought those that came close by the property as it
could be, they were just across the street from this property.
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*

*

page 33 )

Q. When you were looking at your limitations, did you also
take into account certain contracts that are of record concerning this property Y
A. Yes, I found that there is an option on this property
to the Thomas Jefferson Corporation. I was interested in that.
I looked it up and I found it in Deed Book 199, page 90. It
was dated on March 26, 1957. It is an agreement between
Elizabeth E. Siegfried and the Thomas J e:fferson Inn, Incorporated, which is an option to purchase.
This refers to six hundred feet, approximately on the
east side of the highway; eighty feet, approximately, at the
north end ; and zero at the South end. It is known on the
assessment map as Parcel 40-3.
And this option ran for fourteen years from that date,
expiring at 10:00 P.M. on March 25, 1971.
...L\.nd the option agreement was that any offer that is received by the owners of this property, that is a bona fide
offer, that they are willing to take and ready to
page 35 ) take, is to be submitted to the Thomas Jefferson
Inn, and they are to have ten days in which to
decide whether they want to exercise that option or not.
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Q. Now, would you go into and describe to the Commissioners, please, the valuation you placed upon the remainder
of the land after the taking - or the remainder of the land,
both before and after the takingT
A. Yes, sir. After I determined upon these valuations for
the property, and the rights being taken, they added up to
$12,595.50 for the land taken; that is, the land in fee and
the easements.
According to the procedures for appraisal, that figure is deducted from the value of the property before the taking,
your first value, which was $32,954.50; and I got a figure of
$20,359.00. That was what it was originally worth, less what
the value of the land and the rights taken were.
That is referred to, in appraisal language, as being the
value of the remainder before the take.
I then made a valuation of the property after the taking,
and I found the remaining area had 24,460 square feet, including the temporary and the permanent easements. And I
figures that with the coming of this highway - It has been
my experience that these highways have enhanced properties
generally, that there was some enhancement that was worthy
of consideration; and I gave the balance of the
page 36 ] land remaining 95¢ per square foot, which
amounted to $23,237.00.
When the difference between these two is taken, if it were
a remainder, that is what the damages would be. That is
the way that you find the damages. In this case, it was
greater; therefore, it amounted to $2,878.00 in enhancement.
In my opinion, I felt that this property, after being compensated for the property taken; and that was paid in,
then you considered what was left, y:ou could still enjoy a
value of $2,878.00 more than it otherwise would have had the
land been taken and this road and the improvements had not
been put through properly.
Q. Are you saying, Mr. Wright, that there were no damages
caused to the property by the taking!
A. No, I couldn't . say that. I would say that I sort of
balanced between the enhancement and the improvements
that went on, and the damages.
No, I think you have got to recognize that there was some
damage.

*

*

*

*

*
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page 38 ]

*

*

*

*

*

Q. What uses did you take into account, that the remainder
could be used for after the taking?
A. Well, l thought that the remainder could be used for a
service station, which I think would be an excellent use for it.
It could be used for any of these stands. I'm not too impressed
with them, because they are usually on marginal property and
they don't really pay as big rents, or as g·ood property as other
i
uses.
You might put some retail offices in there. I don't know that
they would be good. A branch bank would have been an excellent use. I think it could have been an excellent spot for a
branch bank, and they can pay a good price for it.
Or, there is a possibility that it could be sold to the man in
back of it. I can't say this positively, but I know if I owned the
land right in back -of it, it would be very desirable to· have the
land inbetween to give me frontage on the road.
But there are used where I could say, somepage 39 ] thing like service stations, branch bank, Seven
Eleven, some little place that caters mostly to the
motoring public, that it could' be used for.
Q. That this property could be used for?
A. That the property could be used for, yes, even before or
after.
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page 40]

Q. Would you please summarize your figures for the Commission's benefit, as to the fair market value of the land, and
damages, if any Y
A. In my figures the original area contained 38,770 square
feet, which at 85¢ per square foot, equaled $32,954.50.
Then there was the taking and the easements. In the fee taking there was 14,310 square feet at 85¢ per square foot, which
amounted to $12,163.50.
page 41 ]
The permanent easement, 830 square feet, at
40¢ per square foot, $332.00.
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The temporary easement, w.hich contained 11,550 square
feet, for construction purposes; I gave a nominal value of a
hundred dollars.
This totaled $12,595.50. Considering the value of the property after the taking, it indicated that there were no damages,
but rather an enhancement to the property of $2,878.00. So I
considered no damages.

page 42 }

*

*

*

*

*

CROSS, EXAMINATION
By Mr. Kegley

Q.

*

*

*

*

*

But, according to your testimony, you think all of this land
would be worth $30,000.00 before the taking, is that c.orrectf
A. $32,954.00.

*

*

*

*

*

page 43 }

A. No, I said I didn't sub-divide it, that I gave
it eighty-five all the way through. I think that if a
person went into a subdivision of the land he would have to
break it down.
Q. Yes. Well then, let's try to break that down. How much
do you think land in here, between a hundred feet of depth and
say eighty feet of depth, would be worth per front footf
A. Well, I think that that land right here at this end for
around - I think you can start this land around a dollar and
a half a foot. I mean, recognizing the fact that you would have
to have some treatment to it.
page 44}

*
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*

Q. Well, you are an expert in this. Could you give us your
opinion as to the market value of this pr<>perty on July 30th
of '62, assuming it were filled Y
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A. Assuming that the land were filled and were suitable,
and you didn't have to put in a lot of piling to get your foundation for your building, for a service station purpose, I think
it would be worth two and a; half .
.Q. How much Y
page 45 )
A.. Two and a half.
Q. Two hundred and fifty dollars?
A. Two hundred and fifty dollars - No, not that, $2.50 a
square foot.
Q. Well, that would be for a hundred feet of depth!
A. That's about what that would amount to.
Q. It would be about $250.00 a front foot f
A. Yes.

*

*

*
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*

page 46 )

Now, let's move up here to where we would have a depth of
approximately seventy feet to- or say, sixty feet to eighty
feet. Mr. Wright, how much do you think that would bring per
front foot?
A.. You've got a twenty-foot setbackQ. Yes, that goes through the whole thing, almost.
A.. .And that would reduce your building to -you said forty
feet was your ·minimum?
Q. No. It's a twenty-foot set back. That's the City Ordinance.
A.. You are talking about one side, as to the
page 47 ] other side?
Q. I am trying to establish a front foot value on
land that would vary between sixty feet deep and eighty feet
deep .
.A. Then you would have about forty feet that you could put
in a building from either side, unless you wanted to make an
odd shaped building?
Q. Yes.
A.. If you are set back Q. Well, if you want to get on to the building now, that
would vary between forty feet and sixty feet .
.A. Well, I think that you are getting that pretty well down.
I think you had better drop that piece back. It figures up to,
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s~ a dollar and a half. I haven't given this a detailed study,
but it seems reasonable.

*

*

*

*
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*

*

page 48 )

Q. No. In other words, you are not able to ex.press an opin~
ion as to how much property in that location, filled up, would
bring per front foot, if it had a depth varying between sixty
and eighty feet!
A. No, I think the two dollar figure I gave per square: foot
would be all right. I can work it out to a front .foot basis for
you, if the problem is given, but to say that I can just come
right off and tell you now Q. All right, let's assume then that this is eighty feet, and
eighty feet with an average depth of seventy feet is going to
give you 5,600 square feet of property.
A. All right.
The Court: Just for the record, Mr. Kegley, are you refer~
ring now to what you were referring to a minute ago, where I
understood you to say a depth of sixty to eighty
page 49 ) feetY
Mr. Kegley: Yes, sir. I am talking about a depth,
which would go from a minimum of sixty to a minimum of
eighty feet. I am trying to get a front footage price.
A. That gives you 5,600 square feet in the area at a dollar
and a half a foot, amounts to eighty-four hundred; taken on an
eighty foot front basis, amounts to about $105.00 per front
foot.

*

*

*

*

*

Q. Now, would that also be enough room, do you think, for
a drive-in bank? That was one of the things that :you used as an
illustration.
A. Eighty foot front Q. I'm talking about the depth now. Would that be sufficient!
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A. You could squeeze it in. Of course, as far as
page 50 J the building goes, it is not too large a building, but
I think they need something of a prestige location, not just to fit in anywhere.
l
Q. But chances are, if that were a go<>d location and that was
about the only\ property in this vicinity available, they would
probably be willing to pay $250.00 per front foot for that too,
wouldn't they? If they could get ru building in.
A. If they were forced to it and there wasn't anything else
available and they had to, I can see that they might, if it was
necessary. But that would be above the market.
Q. Now, what about land that would vary from, say forty
feet down to about thirty feet? And that would provide something like this, which with the twenty feet of off street parking, would allow something like the Humpty-Dumpty, or possibly the Biffburger, or Dairy Queen, or a pick-up for dry cleaning, and parking space T And at this point it would be about
thirty feet and at this point it 'vould be about forty feet? Now,
how much do you think that would be worth a front foot?

*

*
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*

*

page 51 J

A. Well, that land to me, I think you would have to put
something on that sort of small to take care -utilizing the
marginal piece of land, such as your Humpty-Dumptys and
some of those• places. I should think something
page 52 J like that would be probably around seventy-cents
to a dollar would be plenty.
Q. Are you talking now in terms of square feet?
A. Square feet, yes.
Q. So you are thinking in terms of a dollar per square foot
for that?
A. Yes, sir.
Q. Which would be on the average of about A. What are the dimensions again of the frontage f
Q. It would be an average depth of about thirty-five feet.
A. The frontage?
Q. So that would be about $50.00 per front foot.
A. How much frontage? How much frontage did you sayf
Q. I haven't said/ how much. I am not real sure. I am just
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trying to get some approximate values for some of the things
that should go on that property.
A. This is the first time I've seen this is today.
Q. That figures out to two hundred feet of frontage.
A. That would be about seven thousand square
page 53 ] feet at $7,000.00.
Q. So, in other words, you think that $7,000.00
would be a fair market price for something two hundred feet
deep, or two hundred feet of frontage and this depth!
A. Well, you are very limited as to what you can do on it,
yes, sir.

*

*
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*

page 61 ]

Mr. Smith: Is it my understanding then that it's the ruling
of the Court that a right of refusal was given in
page 62 ] 1957, or whenever it was, or if it were an option
it would then effect the value now!
The Court: As I understand it was not an option on a
fixed price. It's a right of refusal, which, of course, involves
an option on the part of the Thomas Jefferson Inn, but it
will be up to the Commissioners to attach such significance
to that as they see fit.
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*

page 63 ]

Q. These other prices that you have relied upon, did any
of those include your rock base!
A. I didn't - I checked against some engineering. I didn't
go into any engineering figures.
Q. But as far as you know none of them included a rock
base, did they?
A. I didn'tQ. And none of them included any sixty or seventy thousand dollar retaining wall f
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A. I didn't go into what those costs would be. I knew they
were testified to.
Q. And none of them included any black-top Y
A. Mine were just based on my thinking of what I thought
the land would be worth as it was.
Q. In other words, you would say the land here, eighty
feet to a hundred feet, is worth $250.00 a front foot, would
you not?
A. On that basis that you spoke of, yes.

page 66 )

*

*

*

*

*

*

*

*

*

*

Q. Have you ever observed, either in your courses with the
American Institute of Real Estate Appraisers, or your observation of local properties, that on a square foot basis
property brings considerably more for square foot when it
is shallow than when it is deepf
A. Well, that's usually so.
page 70 )

*

*

*

*

*

*

*

*

*

*

Q. Have you considered in your appraisal the sale to the
Humble Oil Company, the F.H.I{. to the the Humble Oil
Company?
A. I don't have it in my com parables, this property. What
was the date of it Y
Q. The deed was dated the 29th of J nne, 1962, and the
consideration of $47,500.00; and the frontage was a hundred
and :fifty feet; and the depth was a hundred and thirty-five
feet.
Now, you have not computed the square foot price of that
lot, have you T
A. I have done it, but I don't have it right here. I can
give it to you in just a minute.
Q. lf\1ell, I think mathematically you will find that it is
$2.37 a square foot.
A. I thought I mentioned about two and a half
page 71 ]
earlier today. $2.37, that's about right.
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Q. And you consider that property. obviously much more
valuable than Mrs. Siegfried's property!
A. Yes, I did. It's a good corner location and good solid
firm land. It's just a nice chunky size for the oil company.
Q. What do you call a good corner¥ It's on the corner of
Emmet Street and Holiday Drive, isn't itt
A. That is right, yes, sir.
.
Q. And Holiday Drive goes do·wn to one beauty parlor and
Holiday Inn, isn't that correct Y
A. Well, it ties in with some property bought there awhile
back - But, be that as it may, it isn't a main corner, or
main highway, but you do have that much space in which to
maneuver to get in to your service station. It's worth as
much as if you weren't on a corner and you had to take that
SPt!Ce to move about.
Q. Now, does the fact that they are just using the front
hundred feet indicate anything to you, the fact that they may
have been willing to have paid almost as much if they could
have had that lot with only a hundred feet deep Y
A. Oh, I believe that they would, Humble Oil Company. I
believe they could get away with a hundred feet.
Q. And you think they probably would have
page 72 ) been willing to pay just about as much money
for it, for that location Y
A. I really believe they would, Mr. Kegley.
Q. So on that basis then the amount that they paid for the
space they are actually utilizing is in excess of $3.00 per
square foot f
A. If they are not utilizing that other space at all, but I
think you have got to recognize that they are getting some
use out of it.
Q. And did you also notice in your observation of that
Humble Oil sale that the F.H.K. sold that hundred and
thirty-five feet of depth along the front for more per front
foot than they had paid for the whole 500 feet out there, on
the front foot basis Y
A. I won't argue that.
Q. Now, going back to this Barr property, if yol}. figure
that out on what he paid for it, what he is using and assuming that he could use behind this culvert back to a depth of
a hundred feet, and for the full price there, would that come
out in 1959 to be about $3.00 a square foot for what he is
actually using, $2.90 Y
A. He had 17,424 square feet, as I recall it, that property.
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Q. Seventeen thousand four hundred twenty-four square

feet?
A. That's the information that I got on it, approximately 189 foot frontage, and an average
depth of about a hundred feet, and four-tenths of an acre,
which would be about 17,424 square feet.
Q. l\fr. Wright, this is a plat showing the actual location,
what he is using from this sign site here, and this is the
portion that he doesn't have; and back to here is a hundred
and sixty feet.
A. Yes, sir.
Q. Now, his station back of that is sixty-eight feet from
the highway, but if you will assume that he could use it all
the way back to the depth of a hundred feet, then you would
have about $31,000.00 for a hundred and sixty feet of frontage¥
A. You would have to assume that this frontage here went
all the way back up here, too 7
Q. Yes, sir, you would ha:ve to assume A. That there was other land there that he didn't have.
Q. But assuming all that, wouldn't that, for a hundred foot
depth and a hundred and sixty foot frontage make him pay
just about $3.00 a square foot for thatT
A. Well, he paid twenty-five thousand for it, and let's say
it cost him about $6,000.00 to get it in shape; that's $31,000.00;
seventeen thousand - it would be a little less than $2.00 a
square foot. That's what I would :figure.
Q. Yes, you're right. I'm sorry, it's my mispage 74 )
take. And that was in '59?
A. Yes, sir.
Q. Now, in August of '59 and July the 30th of '62, what
would you say that property in that area had increased in
value?
A. Well, I think that that land could have certainly increased thirty or thirty-three and a third percent in value,
just roughly.
page 73 )
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page 77 )

Q. 0. I{. Now, assuming that it has been brought up so
that it is :filled no,v, and it does have the same characteristics,
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with the one exception, of course, that the Humble Oil actually owns the hundred and thirty-five feet of depth, even
though they are using ninety-eight; do you think this station
here (indicates exhibit) which would have the same frontage
as the Humble Oil right here, which at this point would give
approximately the eighty feet of depth and it's just about
a hundred and five, depth, do you think such a location would
be worth more or less than the Humble OillocationT
A. Of course, personally, I think that I can't see why twobay stations would have been put on this location. It seems
like it should have been a three-bay. But that's neither here
nor there.
I think that if this land is brought up to where it has
the same advantages of that Humble Oil, that it certainly
would be worth as much.
Of course, a lot of these service stations, some companies
draw people from the neighborhood better than
page 78 ) others do.
Q. Well, based on that, don't you think it would
be worth moreT
A. It might be worth slightly more if the traffic is that
much more than the other.
·
Q. Well, how much more, for instance, would you think it
would be worth, twenty-five percent more T
A. I don't think you would go twenty-five percent more;
ten percent more. But you would have to analyze traffic
before the company would make a Q. Well, would you say this, that based on the front feet,
if Humble Oil could get in there and maybe be a little inconvenienced at the back because they can't get back towards
the rear, if they thought they could sell twice as much gasoline, don't you think that would be their primary consideration!
A. If they can sell gasoline that would be their consideration, yes, sir.
Q. It takes traffic to sell gasoline, you'll go along with
that!
A. It takes automobiles to be fuled.
Q. Well now, based on that, and comparing this with
Humble Oil, they paid $47,500.00, for a hundred and fifty
front feet; do you think this location right there with a hundred and fifty feet and assuming again that it's
page 79 ) level and filled - we fill it up our expense don't you believe that they would be willing to
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pay more- I think you came up with a :figure of something
like ten percent - for this location, even with the lesser
depth?
A. I think if those factors are there that they would be
willing to pay more per square foot, yes, sir. I think it's
reasonable.
Q. I think both would, too, don't you think!
A. Well, if there are no changes they would pay more for
this than they would before. It's the same thing yes, sir.
Q. Well, then, let's assume that they couldn't pay more
but they would pay the same.
Now, all of these reports are effective as of the 30th of
July of last year. Then that location there would probably
bring about forty-seven to fifty thousand dollars. And yet,
your evaluation on all that property prior to this was $29,000.00.
A. Well, we are not talking about the same thing. I am
talking about a piece of property sitting down the bank and
so forth; and now we are talking about a piece of property
that's already been brought up to the grade. We are not talking about the same things.
Q. Well now, these properties that we are talking about.
Didn't Humble Oil ever do some grading to put
page 80 ) in that station?
A. Not very much.
Q. And didn't Mr. Barr have to fill when he got his?
A. Nothing like what you would have over here.
Q. Have you gotten any cost estimate at all on how much it
would cost to fill all that land?
A. On]y from what the expert engineer stated.
Q. Well no,v, I think his opinion was that he calculated the
amount of cubic yards as a whole slwotingnw.tch, the whole
shebang; and I believe he came up with a figure of 9,000 cubic
yards, and using the Hig·hway price of a dollar a cubic yard,
which would come up to about $9,000.00 for all of that.
A. To :fill it up, whatever it was, I don't know. I'll agree
with him.
Q. So maybe we would have to deduct for the cost of fill here
about two or three thousand dollars from what an oil company
would be willing to pay?
A. And to get it up to the same level and the same grade as
here, and it looks like it would take a retainer wall. ll hadn't
figured on it. I didn't predicate my appraisal on the cost of
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the engineering. They didn't influence it, but to bring it up,
I can see where it would run it way up to that.
Q. And assuming that we don't sell to Humble Oil down
here, but we tell Humble Oil that they can have this which has
approximately 56 feet of depth there and right at
page 81 ] the point of the station it's got sixty-three or four
feet of depth, do you think that they would be at all
interested in that, and how much do you think they might be
willing to pay!
A. Did you say sixty-four average thereY
Q. Sixty-four would be the approximate, or the average.
A. And the frontage?
Q. The .frontage would be a hundred and fifty feet, which is
the same frontage as Humble Oil.
A. That would be about ninety-six hundred square feet in
that area. It would be a little bit tight, but service stations can
do it.
Q. Well then, if they couldn't get this, then they might have
to settle for that, do you think they might be willing to pay
possibly $40,000.00 for it Y
A. I wouldn't want to go that far.
Q. $30,000.00 y
A. $25,000.00.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

page 82 ]

Q.
Well now, according to your last opinion, this property in
here will be worth closer to three hundred - three hundred
and fifty dollars a front foot for say, a service station.
A. This middle one you are talking about Y
Q. No', this one. (indicates 80- 100 foot depth)
.A. This one here 7
Q. It would be somewhere in excess of forty-seven thousand.
I think you said they might be willing to pay ten
page 83 ) percent more than that, which would bring it up
to fifty-two thousand for that location.
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A. You are talking about a hundred and seventy front, I
believe?
Q. No, not here. I am talking about this over here, the hundred and fifty foot front.
A. That would be about $350.00 to get to around :fifty-two,
wouldn't itY
Q. How much does that come to a front foot Y Three hundred and fiftly-two Y
A. About $350.00 a front foot to come to about fifty-two.
Q. Well, that's just about forty-sevenA. Fifty-two for the increased depth.
Q. So $350.00 per front foot then you don't think is a bad
figure· for that land right there¥
A. Assuming that it's all been filled and brought right up to
top shape.
Q. And you believe that we would have to sell that land, but
not at that depth, but at a depth approximately like this station, (indicating plat) that the value of it or what we could get
out of it would be cut down to about $25,000.00 Y
A. I think that would seem near. right to me.
Q. Or, looking at it another way, if this depth in here. from
before were cut down! to approximately what this
page 84 ] depth is after, we have suffered in market·value
for a service station, and assuming still on this
property alone, of approximately twenty-seven thousand.
A. Is that allowing for what you have been paid for that
land, or is that just a separateQ. No, I am trying to figure the difference in the value before and after.
A. But then you've got to take into consideration what's
been paid for that land that's been taken.
Q. That's what we are trying to determine now. And if I
knew that answer, I'd give a hundred dollars to know. But I am
just talking about what we've got, not what the State has taken,
but what we have got that we can sell afterwards.
Before you think we could sell this for fifty-two thousand,
and afterwards with that minimum, or lesser depth, you.
think we could sell it for twenty-five thousand YI mean, that's
what you have just gotten through saying, isn't it Y
A. Does this work out exactly to that figure? I mean, you No, r haven't figured out that result, but Q. It's not exact, but just for an illustration, this is approximately a hundred and fifty- Or multiply eight times eight-
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een and a half- I think the way I cut this it comes to about
a hundred and fifty-two.
Now if you put this down here this is where we
page 85 ] would be. In other words, that same frontage down
here we would have about the sa:me depth here as
we have there.
A. You would have a little bit more space up here.
Q. So, in other words - I mean, I don't think moving selling a service station here or here, whether it is here or
here is going to make any difference to an oil company, does
itT
A. It shouldn't.
Q. Well, we have pretty well established then that what
we have lost here in the before and after price is approximately $27,000.00! If before it was worth fifty-two and it is
now worth twenty-five, at this depth isn't the difference between this and $27,0007
A. I would say that if it has been brought up to shape there
would be that much difference.
But we still aren't talking about land that is in shape.
We are talking about what we are buying here.

*

*

*

*

*

page 91 ]

ELIZABETH E. SIEGFRIED,
the Defendant, being first duly sworn, is examined
and testifies in her own behalf, as follows:
DIRECT EXAMINATION
By Mr. Kegley
Q. Your are Elizabeth E. Siegfried Y
A. Yes, sir.
Q. How old are you Y
A. Sixty.
Q. How long have you owned this property, Mrs. Siegfried Y
A. I cannot tell you - Well, in my own name about twenty
years.
Q. You inherited it from your husband T
A. Yes.

*

*

*

*

*
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J. W. EARHART,
a witness called by and on behalf of the Defendant, being first duly sworn, is examined and testifies, as follows:
DIRECT EXAMINATION
By Mr. l{egley
page 93 )

*

*

*

*

*

Q. What is your business, Mr. Earhart?
A. I am an excavating contractor.
Q. And how long have you been doing that?
A. About fifteen years, here.
Q. And have you had experience in digging,
page 94 ) hauling, and selling?
A. Yes.
Q. As of July 30, 1962, what do you think it would have
cost per cubic yard if you had had to dig the dirt, load the
dirt, haul the dirt, and dump the dirt and packed it on this
location Y
A. At that time when we could have gotten it for around
85¢ per cubic yard.
Q. What would have been the cost if someone else had been
digging the dirt, and loading the dirt and all you had to
pay for was hauling it to this place and packing itt
A. About 35¢ per cubic yard.
Q. Now, on July 30, 1962, to your knowledge, was there
plenty of dirt available out there at that price just for the
hauling?
A. '62 you said Y
Q. July 30th of '62.
A. There was, yes.
Q. And where was that from!
A. It was from the Barracks Road Shopping Center, the
excavation on the north side of the Barracks Road Shopping
Center.
Q. Did you actually haul some at that time at about that
priceY
A. I did.

page 96 )

*

*

*
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*

*

*

*

*
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EDWIN L. TURWER,
a witness called by and on behalf of the Defendant, being
first duly sworn, is examined and testifies, as follows:

DIRECT EXAMINATION
By Mr. Kegley
Q. For the record will you state your full name, Mr.
TurnerY
A. Edwin L. Turner.
Q. What is your occupation, Mr. Turner T
A. Trust Officer, Virginia National Bank.
Q. Would you tell the Court briefly your qualifications and
your experience in appraising!
A. I have been dealing with real estate for the last twentyfive years, both in appraising and in making loans, first
·
mortgage loans.
Q. Did you make an appraisal of this piece of
page 97 ] property, the Siegfried property Y
A. I did.
Q. Would you please just go ahead, Mr. Turner, and in
your own words tell what method you used and what you came
up withY
A. To begin with, I used as a basis the Humble Oil sale;
first, because it was a sale nearest to the date of which we
are speaking, July of 1962. All sales previous to 1962 seem
to me to have no bearing on this, because they are so outmoded. Property out in that section has been increasing
so rapidly. So I just disregarded sales prior to '62.
I considered Humble Oil, second, because in dealing with
the oil companies over the years - we have made a lot of
leases with oil companies- it has been my experience that
they are not going to pay for anything that they don't get.
So, I feel like what they paid for this property is pretty
near the market value.

*

*

*

*

*

*

*

*

*

*

page 107 ]

Q. You were just beginning to explain what you had taken
into consideration in your appraisals.
A. I valued the - for the purposes of appraisal, I divided
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the frontage up into sections of depth; the first, seventy to
one hundred feet before the taking of this strip, amounts to
167.87 feet. I put a value of $350.00 a front foot on that.
After the strip was taken, this seventy to one hundred foot
of depth decreases to 76.16 front feet. I used the same factor
there, both before and after, three hundred and fifty, because
the depth is the same.
Then, from a depth of forty feet to seventy feet before of
241.51 front feet, at $300.00 a front foot.
page 108 )
After taking the strip off, that forty to seventy foot section shrunk in front feet to a hundred
and forty point sixteen feet.
Then, twenty foot to forty foot depth, before taking the
strip was 189.74 feet. I put a value of $250.00 on that. After
taking the strip this amount increased to 225.60 feet. Of
course, at the same valuation.
Then I added these valuations. Before I get a total of
$178,642.50. After taking the strip my valuation total $125,101.00, leaving a difference of $53,538.00.
Now, to that I added a factor of twenty percent, due to
the fact that I haven't of course, given my valuation to that
narrow strip. That is bound to have some valuation.
And also, this section here is close in to the business section, the intersection of Barracks Road and the shopping
center is bound to be worth more than land on out 29 North.
So, with the twenty percent factor that I add, ten thousand
seven hundred and nine, gives me a valuation of the figure of
$64,246.00.
Q. 'Now, Mr. Turner, did you take into consideration in
making your appraisal the traffic count along that
page 109 ) highway f
A. Yes. Yes, I did. As I say, I increased this
-The Humble Oil, I believe, was $316.00 a front foot. So I
increased that evaluation because of that factor.
Q. And did you also consider the Phillip's 66 station across
the road from this at the time of that sale Y
A. I knew of that, but I didn't go into that. As I said in
the beginning, valuations were rising so rapidly that I didn't
consider any sales before 1962 as having any significance.
Q. And you were instructed by me in making this to disregard the cost of any fill, or the cost of any sewer line
change, were you not Y
A. Yes, I think you did say that they weren't, that the
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woods were coming down, and I didn't take that into consideration.
Q. Have you found from your experience in appraising
real estfl:te that after you get up to a useful depth of property, which of course will vary from location to location, that
the depth does not have a tremendous effect on the price
per front foott
.A. That's true, yes. Yes, they have depth tables.
page 110 ] I never pay much attention to them.
Q. And were you aware of this so-called option,
or first refusal that Mrs. Siegfried had to the Thomas J efferson InnY
.A. I believe I did know something about that, yes. Yes, I
did. I knew about that. I didn't consider that as being a
detriment to the value of the land. I didn't take that into
consideration, as a matter of fact.

*

*

*

*

*

*

*

*

*

*

page 112 ]

JAMES M. MARSHALL,
a witness called by and on behalf of the Defendant, being
first duly sworn, is examined and testifies, as follows:
DIRECT EXAMINATION
By Mr. Kegley
Q. What is your full name!
A. James M. Marshall.
Q. And what is your occupation Y
page 113 ] A. I am a real estate broker.
Q. And what is your ageY
A. Forty-four.
Q. Will you tell the Court and the Gentlemen of the Commission what experience or other qualifications you have as
an Appraiser t
A. I have been in the real estate business for the last
twelve years in Charlottesville. And during the course of that
time I have done some appraising.
Q. Go right ahead and give all of your qualifications, please.
A. As forq'ttalifications, I have appraised for a couple of
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the banks in town. And I did the appraisal for the Charlo~tes
ville Redevelopment and Housing Authority on the Vinegar
Hill project, as well as the earlier site for the housing project
off of Cherry Avenue and Langford Avenue.
I have appraised for service station sites for the Sinclair
Oil Company and the City Service in this area.
Q. Did you make an appraisal on this Siegfried property!
A. I did, yes.
Q. Will you describe the method that you used anil your
results f
A. Well, just to be brief, what I have done in this case, to
begin with a depth of forty feet before and after.
page 114 ) If it did not have a depth of forty feet I did not
compute it on a front foot basis.
And on the basis of sales, and a number of them have been
enumerated by Mr. Wright and earlier witnesses; I have
come to the conclusion that the market value of land on 29
North is $350.00 a front foot, assuming a depth of a hundred
feet.
And in each case here I have breakdown here by various
depths of ten feet. By that I mean you have some at a hundred
feet, some at ninety, some at eighty, some seventy, some
sixty, fifty and forty.
And you come into a value of each one of those and add it
together, and the tips at both ends, which is less than a fortyfoot depth, I have figured on the basis of $2.10 a square foot.
And the total on that basis before is $141,500.00. That's
rounded off; exactly $459.00, but $141,500.00.
Now, you may ask where I got that $2.10 per square foot.
The only sale of a strip piece of land that I could fil).d is a
little strip that all of you are familiar with, is at the intersection of 250 and 29 at Epps, a little small strip of land
that that J\IIr. Epps purchased from Mrs. Davis, I believe.
It's a real old sale. An option was obtained on it in 1944 for
ten years and it was exercised in 1954 at $2.10 a square
foot.
page 115 ] And I can't think of Q. Do you mean square foot or front foot?
A. Square foot, on a strip. Below forty feet in depth I am
talking in terms of square footage. When you get above forty
feet in depth I am talking in terms of front footage.
So, on that basis of the figure before the taking, the total
value of the Siegfried property is $141,500.00.
Now, going through that very same procedure for the prop-
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erty after the taking, I arrived at a value of $85,000.00, making
a difference of $55,000.00- or to round it off a little bit$56,000.00. $56,000.00 difference.

*

*

*

*

*

Q. Mr. Marshall, why did you make this breaking point between the front foot method and the square foot method at
forty feetf
A. Well, due to the twenty-foot set back I thought as though
it wouldn't be reasonable to assume the land that would be
useful for development below that depth.
Q. Now, in computing these figures on the basis - I think
you said you used the basis of $350.00 a front
page 116 ] foot for a depth of a hundred feet!
A. That's correct.
Q. Now, did you use the standard depth tables to obtain
the value per front foot for lesser depths Y
A. I did, yes.
Q. And do you remember the publication from which you
obtained those depth tables Y
A. It's Boech Appraisal Manuel.
Q. Did you also compute this on the basis of using other
values on a front foot and on other depths Y
A. I computed this on the basis of a hundred and fifty
foot depths, as contrasted to the statement I have already
given you, at a hundred feet.
Q. You mean a hundred and fifty feet of depths Y
A. That's right.
Q. At what price per front foot?
A. $350.00 per front foot.
Q. And on that what would be the before and after figures?
A. The figure before is $125,050.00, and the figure after is
$77,600.00, or a difference of $47,500.00.
Q. Now, if you applied the standard depth table to try to
ascertain the actual value of the land that they are actually
taking - Did you do that Y
A. I didn't do it on paper, but I did it- I mean
page 117 ] I don't have it here in my report, but it came
up into the seventy thousand dollars. And I
thought that that was an unreasonable figure on the value of
the land taken.
Q. And what else was there?
A. Well, just for comparison purposes, I also figured this
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land, as I personally think the market indicates a high figure
- I also computed the value of this land before and after
on the basis of $300.00 a front foot on the hundred foot depth.
And that comes up with a difference of $48,000.00.
Q. That's on the basis of $300.00 per front foot for a
hundred and fifty foot depth Y
A. Hundred foot depth. On the basis of $300.00 a front
foot, the same basis per square foot that I indicated earlier,
two ten at this end and that end up there. You get $48,000.00.
Q. What has been your actual experience from what you
have observed as to the effect of depth on the front foot price
of property!
A. Well, actually, as long as your frontage has a depth
that is useable, I don't think it makes too much difference
whether you are talking about a hundred feet or whether
you are talking about five hundred feet.
Q. And what effect does that have, the depth of the property, on the square foot priceY
.A. Well, as the depth increases your square
page 118 ) foot price goes down drastically.
Q. Would you explain this chart to the Commissioners, Mr. Marshall Y

*

*

*

*

*

A. Along the left-hand part of the property - most of
those have been testified to, the sales that Mr. Wright brought
up. This Barr. property is directly across the street from the
Siegfried property that is making the sale, and this purchase
price has been adjusted to account for the twenty-nine - or
you might say thirty feet that is in reserve for the Thomas
Jefferson Inn sign.
So, in effect I think you have got to take that twenty-nine
feet off the price and you wind up with a hundred and sixty
feet, a hundred foot depth. It has been testified to that it is
$1.94 per square foot.
Of course, when you have a hundred feet of depth, your
price per front foot if priced per square foot is the same
figure.
Humble Oil, it has been testified to $2.37 per square foot,
$316.00 per front foot.
S-K ~£otors had a seventy-five foot easement, the VEPCO

Elizabeth E. Siegfried v. City of Charlottesville

61

James M. Marshall
power line. That easement has been reduced from the actual
frontage. And the only thing that that seventy-five
page 119 ] feet for is parking, so that we say that they, in
effect, purchased only ninety feet.
Of course, the Rennolds sale is just across the street. The
Carmichael sale was just across the street, also. The Biffburger is up at the corner of Angus Road and Route 29 North.
Everything here is within a quarter of a mile, except when
you get down to Greencroft, which is opposite, well roughly,
the new shopping center.
But you see, that gets into some pretty good depth and
you see how ridiculously low that figure becomes.
I can give you an example along here, which is even more
ridiculous. That is, you take the sale from the Massie estate
to Dr. Hurt, where the Georgetown apartments are located.
That sale actually showed a $218.00 per front foot value,
with 13.9¢ per square foot. It just so happened that that was
1500 feet deep, and I think that is an outstanding example
to show that as the depth increases the value per square foot
just becomes nothing.

*
page 120 )

*

*

*

*

And I think that is really illustrated again in
the Humble Oil sale, because Dr. Hurt purchased
that, sold the hundred and thirty-five foot depth off for just
about the same thing, if not more, than he payed for the total
depth.
So what you really pay for is frontage. Now, one other
thing; Kane is a little bit unusual sale, in that it is on that
corner; there is a lot of acreage there ; but I think .if you
want to do some adjusting on it, it comes up to somewhere
in excess of $575.00 a front foot. We ·are not paying the
$575.00, but it is- if you are going to talk about some property that sold for $200.00 per front foot in your comparison,
you can't ignore the $575.00.
I conclude by saying that I think the front foot value on
this 29 North is pretty well established by the market today,
considering these sales, and time, and traffic, in this particular
property would be well worth $350.00 per front foot.
Q. What about this chart. You arranged the figures chronologically.
A. This chart illustrates the time element, which is important; the same thing, but according to time. You see how the
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property is going up on 29 ~ o1·th. From July 1959 the lowest
one $151.00 a front foot, going steadily up to $316.00, which
was the Humble Oil sale.
The two reasons why I selected three-fifty, in
page 121 1 that it's more than this; one, it's later in time,
on the Siegfried property; and two, you have
much more traffic. I think this property on the Humble Oil
has about six thousand cars a day; and the Siegfried propperty has in excess of ten thousand cars a day.
Q. Now, ~{r. 1\{arshall, do you have some graphs that have
these things plotted out on a square foot basis and a front
foot basis?
A. I show you Gentlemen a graph plotted on the front foot
basis - I beg your pardon, on the square foot basis. And, of
course usually the purpose of a graph is to indicate some kind
of a trend. But what kind of a trend do you get out of thatY
The only kind of trend that I can get out of that is the
price per front foot. It increases as the depth goes down;
certainly no trend is established. I show you that primarily
to indicate that when you are talking about commercial property with frontage, and that's what commercial property is.
If you don't have any frontage you don't have commerical
property.
It is utterly ridiculous to talk about square feet. In the
real estate business I have never had a man who was representing a chain organization or a filling station man to
come along and- The first thing he will ask you "How much
is this land per front foot.'' I have never heard
page 122 1 one in my experience in twelve years talking in
terms of square feet.
All right, now that applies to the front foot. This, of course,
is the time up here, and you can see how it is actually going
up.
This does contain some adjustments on the Barr sale due
to the change of frontage by virtue of the twenty-nine feet
being taken off, as being transferred to Barr in title only and
being used by the original owner for the sign purposes
for Thomas Jefferson Inn.

*

*

*

*

*

A. Yes, a very simple one. Gentlemen, as I have indicated
earlier, I have not considered front foot value for anything
except from forty feet of depth, and more.
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And before the taking Mrs. Siegfried has 423 feet of
frontage on 29 North, from the forty foot depth and above.
Now, if you take that and multiply it by $350.00 a front foot,
you come up with a value before taking of $129,500.00.
Now, after the taking she has left 228 front
page 123 ] feet, and using the same figure of $350.00 per
front foot and adjusting both of these figures for
depth, average depth, you get an after value of $65,148.00,
or a difference of $64,000.00. Now, as I say that's a real short
cut.
Q. Using that same system, just give the difference on
the three hundred dollars and the two hundred and fifty a
front foot.
A. That I didn't do. Now, the second short cut is just by
taking the 423 feet Mrs. Siegfried had, forty foot depth and
above, before, and the 228.4 feet after, that means that she
has lost 196% feet of 29 North frontage, forty foot depth
and above.
Now, if you want to multiply that by $300.00 you get
$58,000.00. If you want to multiply that by $275.00 you get
$53,000.00. If you want to multiply that by $250.00 you get
$48,500.00. And I don't see how you can go any lower than
that to be at all reasonable with the property owner.
Q. That's all.
A. Well, one other thing that I wanted to indicate is that
before the taking, from forty feet and below, Mrs. Siegfr~ed
had four hundred and four and a half feet. That's from forty
foot depth and below. In other words, from zero up to forty
feet in depth.
After the taking, however, due to the shape of the part
taken and the shape of her lot, she has 498 feet of
page 124 ] that strip land, lest) than forty in depth.
So, actually she has lost - she has not lost.
By virtue of this taking she has 93.7 feet more of this strip
land of less than forty feet in depth than she had at the
beginning. Now, I think that is very significant when you
are talking about 29 North property.

*

*

*

*

*

CROSS E·XAMINATION
By Mr. Summers

*

*

*

*

*
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page 126 )

*

*

*

*

A. Well, the Humble Oil sale was $316.00 a front foot, and
sold at $47,500.00. I am saying that this property will sell
as is at $350.00.
Q. Regardless of the depth T
A. No, sir. My figure is $350.00 per front foot and that is
based on a hundred foot depth, and anything less than a
hundred foot depth is penalized.
Q. Now, a forty foot depth, I think you testrfied
page 127 ) to in your breakdown A. Well, I indica ted that there is a separate
figure, actually, for each depth. To give you an example, if
you arc talking about a fifty foot depth you pay - It's 'vorth
$259.00 per front foot; if· you have a hundred foot depth it's
worth $350.00.
Q. vVell, but why do you make that breakdown when you
testified that the depth doesn't make any difference, Mr.
~{arshall T

A. Well, the depth doesn't make any difference until you
reach a point where it's less than a hundred feet. I have
penalized the propery here every time in case the depth was
less than a hundred feet.
A hundred feet is the standard in one case, and a hundred
and fifty feet by the standard in another. And if the property
did not have that depth in any of those cases I penalized the
property accordingly.

*

*

*

*

*

*

*

*

*

*

page 128 )

A. A fifty foot depth is worth about $259.00.
Q. And what comparable did you use to reach that conclusion T
A. That's not a comparable. That's based on the depth
table.
Q. Does the depth table take into account the difference in
elevation of one lot from the other?
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A. It does not.
Q. Therefore, you have to use depth tables,
taking into account the vagaries of the topography, isn't that correct Y
A. No, I didn't say that. I said that the depth tables did
not take into account the topography.
Q. But you used them as a factor - as a fiat figure, isn't
that correct?
A. That's correct.
Q. So you did not take into account the difference in
elevation Y
A. Well, I used the same system before and after, and as
I have indicated, what I was attempting to arrive at was
the difference, so it is consistent throughout.
Q. Did you take into consideration any enhancement in
value.
A. No, sir.
page 129 ]
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*

page 131 ]

Q. Did you take into account the sanitary sewerage running
across this property f
A. Yes, sir, but we feel as though that that is not detrimental to the property. It can be utilized and I feel that that
has no detriment to the value of the property.

*

*
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*

*

*

page 132 ]

Q. Did you take into account the fact that not only fill,
brit that you would also have to either slope and cut down
your area, or build a wall from the viewpoint of an average
purchase?
page 132A ] A. Well, I think the wall is out of the question, butQ. All right, if it is out of the question, did you take into
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consideration the loss of twenty-two feet of property due to
a two to one slope Y
A. Well, I didn't go into that for this reason, Mr. Summers, that I think that looking at it from a reasonable point
of view, that the adjacent property is obviously going to be
filled at the same time.
Q. But you can't say that at all, can you Y
A. It's already existing, I believe.
Q. You cannot say that at all, can you 7 Definitely.
A. Yes, I can, because it has already been done. of course,
we had this-

page 133A )
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RE-DIRECT EXAMINATION
By 1\tir. Kegley
Q. Mr. Marshall, according to your calculations, on the
basis of a before value and an after value, would it make
any change in your final difference if you either did or did not
make an allowance for the fillY
A. It would not, no.
Q. Or the sewer line Y
A. No.
Q. Or any retaining wallY
A. No.

page 136 )
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RAYMOND L. SNOW,
a witness called by and on behalf of the Defendant, being
first duly sworn, is examined and testifies, as follows :
DIRECT EXAMIN A.TION
By Mr. ICegley
Q. What is your full name, Mr. SnowY
A. Raymond L. Snow.
Q. What is your occupation Y
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A.
Q.
A.
Q.
A.

Surveyor.
And in whose office do you workT
0. R. Randolph.

How long have you been a surveyor Y
I have been a licensed surveyor for about twelve
years.
page 137 ]
Q. Have you made some calculations involving
the amount of cubic yards of dirt that it would
take to fill this particular piece of property Y
A. I have.
Q. Now, first, what do your calculations show- I am assuming now a vertical cutoff at the rear of the property line. What
would your calculations show would be the total number of
cubic yards required to fill up the whole area with a two percent slope, level to the adjacent highway as it now exists Y
A. It would be 9,993 cubic yards.
Q. Have you made a calculation as to the amount of cubic
yards to bring the land that the Highway Department is taking
in this case only to bring it up to the level of the highway as it
now exists and with a two percent slopeY
A. I have .
.Q. And how many cubic yards would that be f
A. 3,742 cubic yards.
Q. And .have you made a calculation allowing the same two
percent slope and based on the Highway Department's plans
for this i·mprovement of the additional yards that would be
required to fill up the land to that two percent slope, level with
the proposed highway?
A. I have.
Q. And how many yards would that beY
page 138 ] A. That was 2,204 yards.
Q. Now, that does not include, does it, the additional fill on the land that they are taking?
A. No, that's right. That's from the back of the property to
the new right-of-way margin.
page 139 ]
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COMMISSIONERS OUT
Q. I show you here on a board with the original tract on it,
and the points at which various depths fall. And then I show
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you a cutout, which is the shape of the land afterward, and the
points at which those various depths fall. Did you all, your
office, prepare these - those measurements Y
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 140 )

Mr. J{egley: I'd like to introduce this as an exhibit.
Reporter's Note: Said plat is now received in evidence and
marked and filed Defenda-nt's Exhibit B.

*

*

*

*

*

CROSS EXAMINATION
By 1\tir. Summers
Q. One question. You said, for the amount of fill - Did you
take into account the 2,300 yards of fill that the Highway Department is placing in the temporary easement Y
A. No, sir.
Q. You did not. So, when you used the figure of
page 141 ) 3,742, actually 2,350 of that has already been
placed there, is that correct? Thirty-seven fortytwo was what was needed to bring the remainder of the proper~y up to the level, is that right Y
A. That is the figure cut off on a two percent grade back
from the shoulder of the road, at the right-of-way margin down
vertically.
Q. And of that amount the Highway Department will have
already put on the temporary easement twenty-three fifty?
That was the figure that the Highway Department will have?
That's the amount of fill that the Highway Department is putting· on the property?
A. Well, I didn't take into consideration the temporary easement at all, s'ir. The figurCl that I gave you of 3,742 yards and that would be part of the 9,993 cubic yards is a two percent grade back from the existing edge of the pavement.
Now, the 3,742 yards is a fill that you would have to put in
between the edge of the pavement and the right-of-way, cut off
vertically- as a new right-of-way.
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Q. Of that amount the Highway Department is putting on
twenty-three fifty! Now, where the temporary
page 142 ] easement is, having added to it, to A. To the 9,993, yes, sir, that's right.
Q. The Highway Department has already done that, is that
correct?
A. Yes, sir.

*

*

*

*

*

WALTER A. HASH,
a witness called by and on behalf of the Defendant, being
first duly sworn, is examined and testifies, as follows :
DIRECT EXAMINATION
By ~fr. Kegley
Q. What is your full name, Mr. Hash!
A. I am Walter A. Hash, Jr.
Q. And what is your occupation Y
A. I am a real estate appraiser.
Q. And for whom Y
page 142A )
A. Dr. Charles W. Hurt.
Q. 'Vould you give to the Court and to the
Commissioners your qualifications and experience in the appraisal field!
A. Well, in 1947 I went to work for the Department of
Taxation as a real estate appraiser. During that period I
worked in Grayson County, Nottoway County, Wise, King
William County, Pittslyvania County, Bedford County, Prince
Edward County, Botetourt County, Chesterfield County, and
two years as a Fairfax appraiser.
Then on January 1, 1957 I came to the City of Charlottesville as a member and Secretary of the Board of Assessors,
and served in that capacity up until the Ordinance was
changed and was appointed City Assessor.
page 143 ]
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*

Q. Assuming that this land were filled, would you explain
to the Commission how you valued the property before and
how after¥
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A. Well, I appraised the land on the basis of a hundred
and twenty-five foot depth. The present zoning is a hundred
foot depth, which apparently the Planning Commission
thought at that time was an economic depth. But nevertheless, I come up with a figure- I figured the land at a hundred
and fifty foot depth and at a hundred foot depth, which in
essence gave an average of a hundred and twenty-five feet of
depth.
And by using a hundred foot depth, the value of the lan.d
before the taking is $145,260.70.
And after is $84,219.40, leaving a net loss there
page 144 ] of $60,441.30.
Now, by doing the same calculation on a hundred and fifty feet, you come up with a value before the taking
of $127,250.82 ; and after the taking $74,695.50 ; or a difference
of $52,555.32.
Now, you take those two figures and add them together, you
come up with a net loss of $56,500.00.
Now, after appraising the land, in calculating each twentyfive feet, which Mr. Summers calls subdividing - I mean,
which has been discussed on that basis - But I have interpolated the land at each twenty-five feet, and figured the
depth and depreciation at that depth, and I have arrived
at the figures.
Now, I think that this is on the basis of $350.00 a front
foot, which I think is a fair market value of the frontage in
that location.
And, according to the testimony already given here at this
hearing, and which I have before me, the sale which was
mentioned, to Humble Oil - I mean, a sale to Humble Oil,
which has been mentioned on wumberous previous occasions
- The average daily flow of traffic in 1962, acc9rding t_o the
City's figures, on 29 North north of the By-pass was 6,550
cars.
And south of the by-pass, north of Barracks
page 145 ]
Road arc 10,650 cars.
By l\1 r. Summers
Q. Excuse me, what was the date of that?
A. This is the average daily flow in 1962. And Mr. Roop
is the authority on this.
By l\1r. l{egley (continuing)
Q. Go ahead, please.
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A. Applying the $350.00 a front foot and taking the average depth of a hundred and fifty and a hundred, which is a
hundred and twenty-five average depth, it comes up to $56,500.00 net loss, not taking into account any damages or any
cost of fill or property, or anything of that sort.
Q. What would be the effect if you took into account the
fill cost or sewer line cost 7
A. Well, I believe that would be right hard to determine.
It all depends on how you wanted to- how this land would
be developed. It could be that it was going to be run - the
sewer line was going to be perpendicular to the street. It may
be developed in such a manner that this sewer line would not
have to be moved.
Q. On the assumption, Mr. Hash, that there was no material
difference in the amount of dirt required one way or the other,
would that figure be subtracted from both your before and
after?
page 146 } A. That's true.
Q. Would give you the same net difference Y
A. Yes.
Q. You have gone through two or three methods of calculation. Which do you think is the most accurately reflects
the before and after difference on this particular piece of
property¥
A. Well, I think that the average is the most - which I
have used of a hundred and twenty-five foot depth, is the most
normal as an average depth of the properties out there in
existence, except the shopping center.
The J\tiargaret J\tiillar lot, the Texaco lot, are both approximately a hundred and twenty-five feet. The bank, at the
Peoples Bank corner at its extreme depth is a hundred and
thirty feet.
And I believe that the Gulf station on the other side is a
maximum of a hundred and fifty feet. And the Wood gas tank
sits on the street line presently, so probably that building is
probably forty feet, so not over sixty feet is being used in
that lot.
Of course the shopping center is on twenty-odd acres.
Q. In your experience, Mr. Hash, do you find a front foot
method or a square foot method is the best, the most accurate
guide to what property is actually bringing¥
page 147 } A. "'VVell, I think that the front foot values for
commercial property, and particularly this property being triangular in s_hape, that you more or less have
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to appraise that- estimate the value of that property on a
front foot basis and apply the depth factor.
Q. Now, in your calculations to what depth do you go down
to¥
A. I got my cart - accounting before the horse here. Before taking there is 31,333 square feet, an average of forty
feet or more, interpolating this down to twenty-five feet.
Thirty-one thousand three hundred and thirty-three square
feet; now, that's the hundred foot depth. And there's a total
of 38,575 square feet before, so if you subtract that 31,333
square feet from the total before the taking, that leaves a net
of - a remainder of 4,242 square feet.
So the land at the hundred foot depth, using this same
hundred foot depth, the land at forty feet or more is 31,333
square feet; assuming an approximate value of $350.00 a front
foot, it comes up to $137,294.50. And divide that 31,333 square
feet into the total value of the land at an average depth of
forty feet or more is $4.38 a square foot.
Now, applied to this 7,242 square feet in this triangle down
here, that is less than forty feet, at twenty-five percent of
the value placed on the land that's greater than forty feet
-forty feet or greater, and which is $7,966.20 or,
page 148 ] in effect, it's $1.10 a square foot, or a total value
of $145,260.70.
Now, that's before the taking, using the hundred foot depth.
After the taking with a hundred foot depth there is 15,460
square feet at an average depth of forty feet or greater, and
that value at $350.00 a front foot is worth $74,119.50, and an
average of $4.79.
As I said, there is a total of 24,377 square feet in this land
after the taking, and. that leaves the remaining portion of
8,917 square feet that is less than forty feet in depth.
I did the same thing there of applying the twenty,-five
percent ratio to the $4.79 per square foot. It was. already applied on this land here, and that's $1.20 per square foot, or
$10,700.40. And that's a total of $84,819.40 after the taking,
using the hundred foot depth table, or a difference of $60,441.30.
Q. That's all of the methods you have used Y
A. ~applied that to the hundred and the hundred and fifty,
yes, su.
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Q. Well, in other words, you assumed that a useable depth
was forty feet in your calculations T
A. That's right.

*

*

*

*

*

THO~IAS A. DWYER,
a witness called by and on behalf of the Defendant, being first duly sworn, is examined and testified, as follows:

page 157 ]

DIRECT EXAMINATION
By Mr. Kegley
Q. What is your full nameY
A. Thomas a Dwyer.
Q. And what is your occupation Y
A. I am a real estate broker.
Q. How long have you been in that business, }rlr. Dwyer!
A. Since 1954.

*

*

*

*

*

Q. In your opinion what would you think that
this particular piece of property, assuming that
it were filled, would be worth in the areas where it has depth
of eighty to a hundred feet 1 On a per front foot basis.
A. On the depths between eighty and a hundred feet, in
my opinion, it would be worth $400.00 a front foot.
Q. Now, what in your opinion, would the depth of between
sixty and eighty feet of depth be worth a front foot?
A. $350.00 a front foot.
Q. And, 1\{r. Dwyer, what in your opinion would the property below sixty feet and above forty feet in depth be worthY
A. $275.00 per front foot.
Q. Over the past two or three years have you been in
contact with any people that have wanted to buy property in
that general area?
A. Yes, I have. And I have sold them property. The S-K
~fotors people I have sold; they would have bought there.
As a matter of fact, they wereQ. Just a minute. How many of those YAre there many or
a large percentage of the people that have expressed any prefpage 158 ]
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erence of wanting property on this stretch of
page 159 ] road Y
A. Yes, because it was in the City and City
property - City commercial property is more valuable than
County commercial property.

*

*

*

*

*

Reporter's Note: Thereupon, the Commissioners were returned to the box; following which the Court read the instructions to the Commissioners; whereupon, Court and Commissioners heard the closing arguments of counsel and retired
to their room to deliberate and upon their return the following ensued:
The Court: The fair market value of the land, permanent
and temporary easements after taken by the City is $14,750.00.
The damages to the residue is none.
Signed by all five Commissioners. Gentlemen, is this your
report and so say you allY
The Commissioners : Yes, sir.

*

*

*

*

*

A Copy-Teste :
H. G. TURNER, Clerk.
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