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VIRGINIA:

.IN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE

JOSEPH C. BUTLER,
Plaintiff,

v.
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY
Serve:

Donald Zimmerman, Registered Agent
1500 State Farm Boulevard
Charlottesville~ Virginia 22909,
Defendant.
MOTION FOR JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT:
Now comes your Plaintiff, Joseph

c.

Butler, by Counsel,

and represents unto the Court as follows:
1.

The

Plaint~ff

is over the age of eighteen (18) years

and a citizen of Virginia.

Defendant automobile insurance

company is a large insurance company doing business in many
states including Virginia.
2.

On

or about May 12, 1985, your Plaintiff resided at

120 Kelly Street, Culpeper, Virginia, wi.th his parents.

His

parents were State Farm insureds with two vehicles having $5,000
in medical payments coverage each.
3.

On or about

M~y

. .. ..

12, 1985, your Plaintiff was involved

in a serious automobile accident.

The medical bills incurred in

the treatment of his injuries growing out of said accident
approached $200,000.

·.

.·,

4.

At the time of the accident, your Plaintiff was

occupying a vehicle insured through another insurance company,

1

the medical payments limits of $500 of which have long been
exhausted.
Your Plaintiff has made demand upon Defendant State

5.

Farm Insurance Company for the $10,000 in medical payments
benefits available to him through his parents' policy, which
claim has been denied.
The denial of the claim constitutes a breach of

6.

contract for which the Defendants are liable to your Plaintiff in
damages.
WHEREFORE, your Plaintiff prays for judgment against
Defendant insurance company in the amount of

$15~~00

in

tha~

the

Defendant has breached its ·contract of insurance and the damages
flow therefrom.

And

you~

Plaintiff further prays for such other

and further relief as may be appropriate including attorney's
fees,·

c~~ts

and interest.

JOSEPH C. BUTLER

By Counsel
..··
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._

6.-

J:o .n

~o.w_e,:

c.

;I:.9we

,_

· ......

Jacobs
···· ·- ·
/1 OD::.~ourt Square
~~atlpttesville, Virginia 22901
~·ap·~.,=--29~-81 ~a
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE

.....

JOSEPH C. BUTLER,

Plaintiff,
CASE NO. '29.93-L

v.
STATE.FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
..

Defendant.
PLAINTIFF'S MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY "'JUDGMENT
···.

The facts are not in dispute. The plaintiff was a
. - . . ...
.
household resident with his parents on May 12, 1985. His parents
..
.· ·. ·:
. ._ ..
-.
owned two vehicles which were insured by State Farm, each with a
·- . . .
$5,000 med pay provision.
...
;··

The plaintiff also owned a car
.

.

~f-

his own, insured by

.

another carrier, .. carrying
.. . .

m~d pay limits of $500.
... ..... . ..
On May 12, .1985,
the plaintiff
was involved
in a serious
.
·.
. . . - ..... : ··. . .
-•

·.

.

.

accident
while .d.riving
his . own
car, ..and incurred. medical bills
•·..
.
. . :::.
.
.
far in excess of $10,500.
·He
applied
for
and
received
$500 in
..
..· :
. ·.•• ·._
.

·9"·.

med

~~~-from

his

.

,.

ow~ ~~rrier.

•" .
AltJt~ug~ !l~ .. q.~s· d~ande~ $10,000

.-

-

. ..
Farm, it has b~en denied.•
.· ...
·-·The only defense that State Farm has set up is that
'
pla~~~~f~ was not a pede$trian at the time of the accident.
fr~~ -~~ate

.

--

Given this, Plaintiff must_

:-.~

I:>.~~vail

!" ..

--

as a matter of law in ·that the

Virginia Supreme Court has.already soundly rejected the argument
that coverage obtains only if the insu~ed
is.
a.'pedestrian.
.
.
.
Plaintiff maintains that a provision~ ~f a me_~ pa_y policy
which limits med pay re~overy to pedestrian circumstances

3

/·
violates Sections 38.1-21 and 38.1-380.1 of the Code of Virginia
(1950),

~amended,

in that those sections-make med pay available

.in-virginia without the restriction of being a pedestrian •

.

In State Farm Mutual Automobile Insurance Co.

-

~

Manojlovic, 215 Va. 382, 209 S.E.2d 914 (1974), the Virginia
-Supreme Court has "reject[ed] the argument that this language.
[struck by] ••• conditions coverage upon physical contact between
the offendinc_;J

velii_~le

215 Va. at 383.

and the body of the insured. 11

Manoj lovic,

Indeed, the prevailing view is that "coverage is

activated upon the impact-of an automobile," Manojlovic, at 384,
and is not contingent

upo~ ~ere

body of the injured claimant.

being direct contact with the

Bates

~

United Security Insurance

Co., 163 N.W.2d 390 (Iowa 1968); American Casualty
Cutshall, 205 Tenn. 234, 326 S.W.2d 443 (1959).
specifically

reco~ized

Company~

Virginia has

this in stating that "among jurisdictions

which have considered the issue [of conditional coverage upon

..

physical contact], that argument reflects the minority view;
consider the majority view sounder."

~

Manojlovic, 215 Va. at 383

(citations omitted) (emphasis added).
In addition, this Court has alread~ ruled that a
provision which limits
Jerrell
1436.

~

~overage

to a pedestrian is'invalid in

Virginia Farm Bureau Mutual Insurance Company, Law No.

Said ruling is eminently correct and consistent with

principles

art~c~~ated

Manojlovic, 21-.5.

'\(~.

by the Supreme Court of/Virginia in

3~2,;-.~09

S.E.2d 914 (1974).

4

For the foregoing reasons, plaintiff is entitled to
prevail and recover his additional $10,000·-in med pay benefits.
·~

JOSEPH C. BUTLER
By Counsel

F~fon,

III
Gordon & Wyatt
41 6 Park Street .
Charlottesville, ·Virginia 22901
( 804) 296-41 30

MAILING CERTIFICATE
I hereby certify that on or before this ~ day of July,
1986, I mailed or delivered a true copy of the foregoing to John

W. Zunka, Esquire, TAYLOR & ZUNKA,

L~D.,

414 Park Street, P. 0.

Box 1567, Charlottesville, Virginia 22902.

III
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VIRGINIA:
JOS~PH

IN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE
il

C. BUTLER,
Plaintiff,

v.

CASE NO. 299'):_L

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.
DEFENDANT'S TRIAL BRIEF
TO THE HONORABLE E. GERALD TREMBLAY, JUDGE OF SAID COURT:

Comes now your defendant, State Farm Mutual Automobile
Insurance Company, by counsel, and submits the following trial brief
in support of its position herein.
FACTS
On or about May 12, 1985, State Farm had in effect

~olicy

Number 606 4593 C19 46F covering a 1979 Caprice automobile, and
issued to Frank C. Butler.

On or about that same date, the plaintiff, Joseph C. Butler; then 31 years old and the son of.Frank C. Butler, was involved
in an automobile accident with another·motor vehicle.

At the time

-

of the accident, plaintiff Butler was operating his own vehicle,

~

Hond! hatchback, not listed on the above described State Farm policy.
Plaintiff Butler alleges that, at the time of the accident:
he resided with

hi~

parents.

Plaintiff Butler now makes claim under

his father's State Farm policy for medical payments coverage.

The

.p~licy

at,issue in this case did not incluae ,medical
expense and loss
,
.
. of income coverage pursuant to Sec~ion 38.1-380.1, as that coverage
had not been purchased by the policy-holder.

t

The policy did contain

. ''COverage C', as to which "6571.2 Amendment of Expenses for Medical

-1-

6

Services" applied.

ARGUMENT
In order to be entitled to medical pay coverage under PART

II, Coverage C, plaintiff Butler must satisfy one of the three requirements specifically stated in Division 1 of'that policy.

As seen

'
below,
plaintiff Butler satisfies none of the requirements for

cover~

age.
1.

Plaintiff was not occupying an"owned automobile'at the

time of the accident •
Division 1 (a) provides coverage, "while occupying the
owned automobile."
As defined in the· policy itself, an

"owned automobile"

means either (a) an automobile described in the policy for which a
specific premium is paid, (b) a trailer owned by the named insured,
(c) a replacement or certain other vehicles acquired by the named insured, or (d) a temporary substitute automobile.
Clearly, by the terms of the policy, plaintiff Butler was
not occupying an "owned automobile" at.the time of the accident and
is thus not entitled to coverage pursuant to Division 1 (a).
2.

Plaintiff Butler was not occupying a ·"non-owned auto-

mobile".as a-permissive user at the time of the accident.
Division

i' (b) also provides medical payment coverage

"while occupying a non-owned automobile" as a permissive user.
the policy terms specifically define "non-owned automobile."

Again,
Such an

' one which is not owned by or furnished for the regular
automobile is
. !•.

)t~ :.·

use of the named insured ·or any relative (other than a temporary sub1

stitute automobile). ·

. t= •.

·[r.

.

Clearly, since plaintiff Butler owned the automobile which
-2-

7

he was driving at the time of the accident, he was not occupying a
"non-owned automobile" and is not entitled to coverage under Division
1 (b).
3.

Plaintiff-Butler was occupying a motor vehicle at the

time of the accident.
The third and final coverage provision of Coverage C, Div-·
ision 1, is subsection (c), which provides coverage, "while not oc~ng

a motor vehicle, through being struck by an automobile or

trailer of any type."

(Emphasis added).

Plainly, plaintiff Butler

!!! occupying a motor vehicle at the time of the accident and therefore, pursuant to the policy terms is not entitled to coverage under
Division 1 (c).
Contrary to the assertion made in plaintiff's memorandum,
the Virginia Supreme Court has never "soundly rejected the argument
that coverage obtains only if the insured is a pedestrian."

Plaintiff

relies for this assertion on the case of State Farm Mutual Automobile
Insurance Company v. Manojlovic, 215 Va. 382, 209 S.E.2d 914 (1974) •

.

His reliance however is misplaced.

The policy language construed by

the Court in Manojlovic was altogether different from the policy
language before this Court in the case at bar.
The policy language construed by
did not contain the phrase "while

no~

t~e

Court in Manojlovic,

occupying a motor vehicle."

Thus, the policy language was subject to two possible interpretations •

..

,On the other hand, the policy language before this Court
in the case at; _.bar

clear~y

states, "while not occup,-ing a motor veh-

icle, through being struck by
ly lends itself to.onlY.

o~e

a~

automobile ••• ".

This language clear-

construction.

This point was expressly recognized by The Honorable Her-

-3-

8

/·

•

bert A. Pickford. of the Sixteenth Judicial Circuit, in the case of

Robert L •. Blose, Jr. v. Nationwide Mutual Insurance Company; decided
in the Circuit Court for the City of Charlottesville (Law #3069) in ·
June of 1985.

Judge Pickford stated that the only construction pos-

sible for the applicable language was, "that ·the class 1 insured
under Coverage C cannot be the occupant of a motor vehicle when struck
by an automobile or. trailer of any type" (letter opinion, June 27,
1985).

4.. The policy language of Coverage C, Division 1 (c) does
not violate

the.statuto~

mandate of Section 38.1-21.

As plaintiff Butler does not come within any of the three
proscribed coverages of Division 1, the only possible remaining issue
is whether or not the policy language contined in Division 1 (c) violates Section 38.1-21 or 38.1-380.1, 6ode of Virginia (1950), as
•

amended.

Plaintiff argues that those sections make medical payments

available ··in

·Virgi~a

"without .;the·-restriction!.-o£-

b~i.ng-a

pedestrian"

and that therefore the·policy language in the case at bar violates
those sections.
Initially, it must be clearly stated that Section 38.1-380.1
is inapplicable to the case at bar and cannot be considered.

That

section mandates medical expense and loss of .income coverage specifically "upon request" of the insured.

This particular coverage was .

not purchased by the policy-holder in this case and thus could not
possibly

ba,avai~able

coverage to the plaintiff.

Section 38.1-380.1

is therefore not at issue before the Court for consideration •
• •

•

'

•

a

I

We are left, then, solely with the mandate of
21.

Subsect~on

Sect~on

38.1-

B .~(1) proyid,es that any motor vehicle liabilit_y pol-

icy "may include appropriate provisions" for medical payments caused

9
-4-

by accident "through being struck by a motor vehicle" (emphasis added)
Far·from prohibiting more restrictive policy

language~

Section 38.1-

21 B (1) specifically authorizes the inclusion of !•appropriate.. pro--- ·

visions."

/

Indeed, the State Corporation Commission, Bureau of Insurance has specifically approved the.precise language at issue in this.
case as an appropriate provision for inclusion in insurance policies.
No authority

exists~

either statutory or case law, for striking down

-

the authorized and approved policy language contained in Coverage C
Division 1 (c).
CONCLUSION
As seen herein, plaintiff Butler

cle~rly

does not come

within any of the three coverage provisions contained in Division 1
of Coverage C-Medical Payments.

Further, the

~pecific

policy lang-

uage of Division 1 (c) does not violate Section 38.1-21.·

The policy

·at issue in this case does not provide coverage for plaintiff Butler.
Defendant State Farm Mutual Automobile Insurance Company respectfully
.requests that.judgment be entered in its"favor.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COt-fPANY

By Counsel

CERTIFICATE
.. t'""··

···\1'

-~

·:.·

I hereby certify that on the 11th day of July, 1986, I de-5-

1.0

livered a true copy of the foregoing to F. Guthrie Gordon, III, Esquire~

Gordon & Wyatt, 416 Park Street, Charlottesville, Virginia,

22901.
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VIRGI~IA:

IN THE CIRCUIT COUrtT OF ALBEMARLE COUNTY

JOSEPH C. BUTLER,
Plaintiff

6

v.
8

9

10

STATE FARM INSURANCE COMPANY,

11

Defendant

12
13
1-l

APPEAPANCES :

15

F. Guthrie Gordo~, Esquire
416 Park Street
Charlottesville, Virqinia
Attorney for Plaintiff

16

John W. :unka, Esquire
414 Park Street
· Charlottesville, Virginia
Attorney for Defendant

17
18

19
~0

21

23

12
LAN~S

•Ot

COURT REPORTERS
7TN

STREET. N.E.

CHARLOTTESVILLE. VIRGINIA

22e0•

July 14, 1986

..,
!l

.

THE COURT:
MR. GORDON:

All right, g9 ahead, sir.
Your Honor, once again--I always maintain

5

these are simple matters and it always turns out there are twists

6

and turns that Your Honor perceives that I don't, but in this

7

case we have a Joseph Butler who is in fact in the courtroom with

8

his father, _was in fact·a household resident with his father.

9

There had been some dispute earlier that it's no longer--there's

10

no longer a dispute on that.

He was living at home, hoped at

11

some point to move out, but in fact he· had a room there and kept

12

his clothes and had his meals there, and kept his car there.

13

On~e

1~

involved in a serious accident, very serious accident, and the

15

bills approached two hundred thousand ($200,000).

16

hundred dollars ($500) in med pay on his own vehicle, and his

17

parents had two (1) cars which is in fact has been admitted,

18

and each--with State Farm--with five thousand dollars ($5000)

19

each, we applied for the ten thousand dollars ($10,000) in med

20

pay, State Farm although they initially took the position he

21

was not a household resident, no longer contests that.

Their

~

last 'line of defense is that he was not a pedestrian.

In fact,

23

Your Honor, on Friday State Farm produced a copy of the policy

~

and there is no not-occupying-a-motor-vehicle provision in the

z

policy.

day in question, he owned a.separate car of his own, it was

So, even if Your Honor were to consider-L.ANE'S COURT REPORTERS

1.3

•01 71'M STREET. N.£

CHARL.OTTESVILLE. VIRGINIA

ZZ901

He had five

THE COURT:

-.,

~ou

mean at first they contended that

unless he were a pedestrian it would not apply.
MR. GORDON:

That's correct.

Now, there are policies

and I will admit the insurance commission has
that have that exculpatory language.

ap~roved

policies

Your Honor has already

6

decided the Jerrell case in this court and said that doesn't

-•

fly because it violates the statute.

8

has no such language, but they take the position that well if

9

he wasn't a pedestrian he doesn't win.

The State Farm policy

We say (a) it's not

10

in the policy to begin with;

(b) even if it were Your Honor

11

has already decided that that language is ineffectual because

12

it violates the terms of the statute and therefore he's entitled

13

to his ten thousand dollars ($10,000) med pay.

14

position.

That's our

15

THE COURT:

All right, Mr. ·Zunka?

16

MR. ZUNKA:

Your Honor, I'm_not going to be able to be

17

quite as brief.

Mr. Gordon may want to--

THE COURT:

What defense are you interposing to the

20

MR. ZUNKA:

It's in there--

21

MR. GORDON:

22

MR. ZUNKA:

23

MR. GORDON:

18

19

payment?

Your Honor-I want to give Mr. Gordon a chance to-That's all right, I have not read the

24

amendment to it, I read the base med pay and it does not have--

~

Your Honor has already decided the Jerrell case and we rely on
&.ANE"S COURT REPORTERS
.Ot 7TM STREET. N.E.
CHAR&.OTTESVI&.&.E. VIRGINIA

2211_Gt

the same argument we did in Jerrell, it's not in the statute

.,

and they can't rely on that.
MR. ZUNKA:

Your Honor, the language can be amended

to where a family policy says, well, we are dealing with med
pay and the medical payment section of the insurance policy
6

I

sets out ways in which you can secure coverage and I don't know--1
i
if I can hand a copy of the policy up to the court.

I

Your Honor,

8

we are dealing with condition one of coverage C, medical payments

9

as amended to read.

10

THE COURT:

11

MR.

ZUNKA:

All right.
To get the med pay coverage in this case,

12

the plaintiff, Mr. Butler, has to fall within one of these

13

two (2) categories.

1~

lA and lB do.not apply, that islA .while occupying the owned

15

vehicle; lB while occupying a nonowned vehicle.

• 16

THE COURT:

I believe that.Mr. Gordon will agree that

He was occupying--there's no question he

17

was occupying his own vehicle, not one of the insured vehicles

18

of his father.

19

MR. ZUNKA:

No question, right.

20

THE COURT:

All right.

21

MR. ZUNKA:

.7\nd that takes care of A and B.

Then it

~

comes down to subparagraph C, while not occupying a motor vehicle

~

and being struck by an automobile or trailer of any type.

u

while not occupying a motor vehicle clause is new as of 1983,

~

having been added to policies beginning in that year.
LANE"S COURT REPORTERS

•01 7T" STREET. N.E.
.-u.&Dt ""~rC::VILL

II'.

VtDt:INIA

7•o"•

15

The

Before tha

I

time the Manjlovic

case came down and said that baing struck

by an automobile was not clear, that it referred to a pedestrian.
There was a strong dissent in that case and the dissent says
you have to read A, B, and C together.

A and B talk about

I

I

!

5

occupying owned vehicles.

6

in some other status, sitting in a rocking chair on a front porch;I

C clearly was intended to mean while

-•

walking, doing something other than being in a motor vehicle •

8

The majority in Manjlovic

9

to construe these insurance policies·by what is written in a

l

I

said, well, maybe so, but you have

10

policy and therefore you didn't stay pedestrian or this other

11

category of people not in cars and therefore the insurance

12

carrier loses.

13

which now says clearly while not occupying a motor vehicle.

1~

That language is explicit.

15

that was occupying a motor vehicle, therefore he would be exclude,

16

from subparagraph C because he was in an automobile.·

1':'

argues that the statute says--under the med pay statute, it

18

says well, you've got coverage because it still refers to struck

19

by, but the med pay

20

make appropriate provisions for med pay coverage.

21

words appropriate provisions.

~

a matter of contract, it's not mandatory, you don't have to bu¥

~

that with your liability.

2~

if you don't, you don't.

25

Hence the

THE COURT:

amen~~ent

to the insurance policy

We have Mr. Butler in this case

statut~

Mr. Gordon

says that the insurance carriers may
They use the

Med pay coverage in Virginia is

If you want to buy med pay, you can;

Well, there's one provision, 21, requires
~ANrS

COURT REPORTERS

•Ot 7YM STREET. N.£.

j

i •
I:

that the company tell the owner, the registered owner, or the
,.,

person who is purchasing the insurance about the availability
of med pay and I think they are allowed to buy up to two thousand
'

dollars ($2000) under that section.

5

where--there are two (2) sections--

There's another section

6

MR. ZUNKA:

Yes, Your Honor.

-.

THE COURT:

--for med pay •

8

MR. ZUNKA:

I'll address that.

9

THE COURT:

All right.

10

MR. ZUNKA:

38.1-21 is the section that offers med pay.

11

If you want to buy med pay, that's what you and all of us refer

12

to and have known for years as med pay l.n Virginia.

13

THE COURT:

Right.

14

MR. ZUNKA:

Generally five thousand dollars ($5000)

15

med pay.

And if you purchase, that is the section you are

16

dealing with in this case.

17

mandatory offer--

38.1-380.1 is the new section, a

18

THE COURT:

That's up to two thousand dollars ($2000).

19

MR. ZUNKA:

Reimbursement of two thousand dollars

20

($2000) of medical expenses, two.thousand dollars ($2000) for

21

wages, it has to be offered to the insured.

22
23

25

THE COURT:

los~~

And that' s the maximum you can get under

that section?
MR. ZUNKA:

Yes, sir, by statute.

THE COURT:

That's the maximum you can get under that
L.ANE•s COURT REPORTERS

•ot

7TM STREET. N.E.

17

section.
MR. ZUNKA:

Yes, sir.

And we have to offer it to an

applicant for insurance, say it's here if you want it.
THE COURT:

So, we're not talking about--

5

MR. ZUNKA:

He did not take it.

6

THE COURT:

--we're not talking about the mandatory

8

MR. ZUNKA:

No, sir.

·9

THE COURT:

--here, we're talking

10

MR. ZUNKA:

21.

II

THE COURT:

Okay.

12

MR. ZUNKA:

And 21 says the insurance company can make

-•

13

appropriate provisions for med pay coverage.
Right.

15

MR. ZUNKA:

Then these sections have to be approved

16

by the insurance commissioner and this language is, down in

17

Richmond, it's approved as being appropriate for inclusion in

18

Virginia insurance policies--

19

THE COURT:

Doesn't always mean--doesn't always mean

that it's consistent with statutory requirements.
MR. ZUNKA:

And the reason that the statute really

23

doesn't make that much difference in this case is because 21
.
.
says you can make appropriate provisions for the coverage. All

24

this does is clarify and tell an insured to whom--or to which

25

situation the insurance coverage will apply and it clears up

22

)

21.

THE COURT:

21

.,.,

~bout

1~

20

"'

section--

LANE"S COURT REPORTERS
.01 7YM STREET. N.IE.
CHARI.OTTESYILI.E. VIRGINIA

22g01

18

what the insurance industry understood before

..,

Manjlovic

to be

pedestrians, but because they drafted the policy, the Supreme
Court said you drafted it, you didn't say pedestrian or person
not in an automobile, the insurance company came back, revised

5

their policy, it's approved by the insurance commissioner--

6

-.

THE COURT:

While not occupying motor vehicle is much

broader than--

8

· MR. ZUNKA:

9

THE COURT:

It's pretty clear.
--pedestrian because a pedestrian means

10

someone who is walking--pedestrian means a walking human being,

11

I take it, one who is walking along a road or across a road or

12

I don't know exactly what the definition of pedestrian is, but

13

he's going by his legs rather than being in a motor vehicle.

14

Here this would not only--as you indicated, would not only apply

15

to a pedestrian, it would apply to anyone who is not occupying

16

a motor vehicle.

17

MR. ZUNKA:

Yes, sir, I use the pedestrian term,

18

I don't mean to use it cavalierly, but I use it as an easy term

19

to identify someone that's not in an automobile.

20

case--

21

THE COURT:

ThisManjlovic

Well, there might have been some question,

~

you know, whether or not--if he's sitting on a

~

on his porch as you indicated, and he was rocking instead of

~

pedestrianing, then he may not be included, but I--this is--

25

MR. ZUNKA:

roc~ing

He would be covered by this.
~ANE"S
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chair

That was the

•

!

18

dissent--

·~

THE COURT:
than that.

That's what I say.

This is more inclusive

Go ahead, sir.
MR. ZUNKA:

Yes, sir, the dissent in the Manjlovic case

5

said--it talked about someone sitting on their porch in a

6

rocking chair as being--falling within this classification.

-.

In this case we have Mr. Butler who clearly was in his automobile

8

I don't think that there is any--

9

THE COQRT:

I don't think there is any question about

11

MR. ZUNKA:

No, sir.

1!!

THE COURT:

He's clearly in his automobile.

10

the facts.

He owns

13

it, liV$S in his father's household, he's trying to come under

14

his father's policy and what you are saying is that--

15

17

MR. ZONKA:

We're saying--

THE COURT:

This C--

MR. GORDON: ·we are saying it is ineffectual because

18

the statute says through being struck by an automobile.

19

statute does not say anything about any kind of exception like

!!0

this and the insurance commission--we happily conceded, the

n

commissioner has approved the language.

~

did in the Yaconiello case, the commissioner went too far in

~

approving language that was not approved by statute.

~

icidentally, and I don't want to interrupt John's argument at

~

all, but we also firmly submit that. 38.1-380.1 does apply, not ju t

We say as the commission
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20

%

We also--

(

j9

21 as the Supreme Court has said in both Shelton and Yaconiello,

..,

they've said 380.1 is med pay not just this strange beast
that the insurance commissioner created out of the General
Assembly's language.

5

THE COURT:

6

MR. GORDON:

-.

THE COURT:

Well, I-But that's a separate argument.
--had the thing about stacking and I can

8

see I made a decision, I think I signed the letter today that

9

380.1 is a different animal from 21 because there the company

10

writes that policy with the idea of having a

11 ·

thousand dollars ($2000).

12

amount more than two thousand dollars ($2000), and if they bought

13

that particular policy, then that affects the rates, if they

1~

were right in limiting the two thousand (2000), but that's anothe

15

question.

16

. 17
18

MR. GORDON:
THE COURT:
making here.

max~um

of two

So, if you allow stacking of an

I think Your Honor is wrong, but-I see what you are--the point you are

Let me see that statute again.

19

MR. GORDON:

20

THE COURT:

Yes, sir.
The precise question is can under appropria e

21

language of med pay, can a company make exceptions that are not

~

in the statute itself.

23

MR. GORDON:

Yes, sir.

That's correct, and of course

~

Your Honor has already decided.this in the Jerrell case in

s

plaintiff • s favor.
I.ANE"S COURT REPORTERS
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1

THE COURT:

Right.

I like to be consistent.

I don't

.,
want to be consistently wrong.

MR. ZUNKA:

Judge Pickford in the city has decided

in favor of the position that State Farm takes.
THE COURT:
6

Judge Pickford, but I make my own decisions.

-.

MR. GORDON:

8
9

I don't--I have a lot of respect for

THE COURT:

As do I.
All right, I'll give you another shot on

your argument on interpretation of this statute.

10

MR. GORDON:

11

The statute says through being

12

doesn't say--

13

l.J

THE COURT:

Judge, I don't feel I need another shot.
str~ck

by an automobile, it

You're talking about section 2 here, ought

to be insurad from liability arising under paragraph B of 38 .l-3a>~.:
i

15

and against loss of--and expense

16

--arising out of the death or injury of any person resulting

17

fro~

18

aircraft.

in~ident

to a claim of such

the ownership, maintenance or use of a motor vehicle or

19

MR. GORDON:

20

THE COURT:

21

MR.

GORDON:

THE COURT:
MR. GORDON:

I.
1

Yes, sir.
That's the section you are talking about.
is that 21 or 380 .1?

That's 21.
21, yes, sir, and it goes on to say med

pay--payments for medical bills arising out of injuries through
being struck by an automobile, it doesn't say while not occupying
1-ANE"S COURT REPORTERS
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I

1~

their vehicle.

And we submit after the Supreme Court upheld

I
I

I

I

its well-known policy 1 the Yaconiello case 1 that the commissioner-J

!

THE COURT:

Provision is against the language of the

I

statute.

I

5

MR.

GORDON:

6

THE

COURT:

-•

MR. GORDON:

8

MR. ZUNKA:

Your Honor, might I--one comment, that

the-~

9

THE

COURT:

I'll be specific, that the language in

II

Yes, sir.

II

Draft an order.
Yes, sir.

I

I
I
i

10

the contract that you--the family policy, section 6571.2, amend- '

11

ments of expenses for medical services, under lC of that heading

12

where it says while not occupying a motor vehicle though being

13

struck by an automobile or trailer of any type, the court is

14

ruling that that is creating an exception that is not set forth

I

i

1
I
!

15

in the statute so that when they sa·id here may include appropriatJ

16

provisions,

17

the language of the statute.

18

the person that was driving his own car, was living in his

19

father's household, where his father had two (2) policies of

20

insurance covering med pay, that he should not be disallowed

21

from coming under the--those two (2) policies by this language,

22

that he's still included.

I

~hey

didn't mean provisions that are contrary to
I'm ruling that this young man--

He was in an automobile and if you are

in an automobile, you are covered, under that·circumstance.
24

25

MR. GORDON:

i

i

Thank you, Your Honor.
I

MR. ZUNKA:

1
Yocr Honor, my only coMment would be for the
~
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·1

record is that

th~s

was the problem that came up--well, the

interp~·~ting

problem of
Manjlovic

, and

what the policy said came up in

:Manjlovic

said what does the insurance policy

say as to coverage under med pay, private pedestrians and people
5

not in an

6

is not clear.

-•

the statute.

8

Court said was the policy language is not clear.

9

automob~~e

and the Supreme Court said that the policy

Now:,, the Supreme Court didn't say anything about
The statute has never changed.

THE

COO~:

~·m

What the Supreme

I'm not talking about--I'm not talking

10

about that case.

talking about this case and my ruling is

11

that this language is contrary to the provisions made in the

12

policy that

13

qualifies

14

the household and his father has med pay, that he's entitled to

15

be the beneficiary of his--under his father's policies·even

16

though he's not included here because in the statute, my ruling

17

is that he would be included.

L.

~omebody--if

und~r

he's in an automobile and he's--he

the other provisions, that is being a member of

ZUNKA: . 38 .1-~1.

18

MR.

19

THE COURT:

Under the statute which says--

20

MR. ZUNKA:

Through being struck by an automobile?

21

THE COURT:

Right.

22

MR. ZUNKA:

Your Honor, I think that that problem was

23

addressed in Manjlovic

·24

Manjlovic

~

Right.

lost, but they corrected the problem.

simply said the policy is not clear on what did

apply--where it aFplies.

The policy is now clear because it

I.ANE•S COURT REPORTERS
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24

:1

says while not occupying a motor vehicle.

That takes care of

the-THE COURT:

I still say it's an inappropriate language

and it goes outside the policy, companies cannot do that.

They

5

can't go--I mean it was outside the statutory language and I

6

say that that language in the policy is outside the statutory

-.

language and is not effective •

8

MR. ZUNKA:

9

Your Honor, can we make the insurance

policy an exhibit to this motion·.

10

THE

11

MR. GORDON:

12

THE COURT:

13

HEARING ADJOURNED.

1-1
15

17
18
19
20
21

22
23

24
25

COURT:

That's fine.
That's fine.
That's fine.

We'll make this an exhibit.

I.
STATE OF VIRGINIA AT LARGE:
l

I, Catherine K. Peters, Notary Public in and for the
State of Virginia at Large having been duly commissioned and
qualifie~

5

I

!

II

do certify that the foregoing hearing was duly taken by

me at the time and place specified in the caption hereof.

6

I do further certify that said hearing was correctly

-•

taken by me by mechanical methods and that the same was accurately

8

written out in full and transcribed into the English language andl

9

that said transcript is a true, accurate and correct record.

I

I

I
I

1
!

10

I further certify that I am neither attorney nor counse

11

for or related to or employed by any of the parties to the action

12

in which this hearing was taken and further that I am not a

13

relative or employee of any attorney or counsel employed by the

14

parties hereto or financially in terested in this action.

15

My commission expires January 24, 1989.

16

Given under my hand and seal this 12th day of August

17

1986.

18

Notary Public
19

20

21
22

23
2-1
25

26
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IN TilE CIRCUIT a>URT FOR THE COUNTY OF ALBEMARLE

JOSEPH C.· BUTLER,
Pl~intiff,

v.

CASE

~JO•;

2993-L

STATE FARM MOTUAL .. AUTOMOBILE

INSURANCE

CO~PANY,
~

·:

Defendant.
ORDER

On July 14, 1986, came the par~ies, ·by counsel, and the,
Court entertained argument on ·the parties' ·cross-motions for
summary j·udgment.

.

The Court finds· that the plaintiff was a
.

household resident_ with his

par~nts

who had two vehicles insured

by State Farm with $5,000 in medical payments benefits each at
the time of the accident on

~~y

12, 1985.

The Court further

finds that State Farm's _policy included a provision which limited
medical payments to circumstances in which ·an insured was "not
.

.

occupying a· motor vehi_cle". at ·the time of the accident.

The

Court further .. finds, however, that said_provision, even though
approved by the office ·of·the Commissioner of Insurance, is more
restrict! ve than that set forth in §
Virginia (1950),

~amended,

J·a·. 1-21

of· the· Code of

which the Court finds is the statute

which controls medical payments provisions of automobile
•

· insurance policies in Virginia.

It being consistent with the

Court's opinion,
BE IT ORDERED that the plaintiff be and he hereby is
awarded judgment

again~t

the defendant in the amount of Ten ·

Thousand Dollars ($10,000) plus his taxable costs •.

27
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·.

BE.IT FURTHER·ORDERED that the transcript of this hearing
taken before the .court on'14· July 1986 be, and hereby is, made a
'
part of the . record .of
case, provided said transcript
~·
. ·.· this
.
filed in the ·office of ··the Clerk of this Court within sixty (60)

..

days from the date·of'this Order •
.
And the Court acknowledges the Notice of State Farm Mutual
.

t

Automobile Insurance Co

of its

to the

Virginia Supreme·court

·.
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ASSl:GN!IEN'r OP ERROR

The Circuit Court of the County of Albemarle erred in
concludinq that Coveraqe

c,

Division 1 (c) in the policy provided

by State Farm limitinq medical payments is more restrictive than

the lanquaqe set forth in Section 38.1-21 of the Code of Virginia
(1950) and therefore invalid.

29

•
I

,/

.~

'··

,

30

~

