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MR. GROMEL:

1

****

And, secondly, may I proceed on

2

the basis that the Court has now had an opportunity to

3

review the briefs?

4

TEE COURT:

5

MR. GROMEL:

6
7

4

Yes.
Your Honor, then I can be

briefer.
Your Honor, as you know, there are two

8

issues here on the demurrer.

And the first issue

9

involves a construction of this contract and whether or

10

not Virginia Power has allegedly breached it -- given

11

the allegations of the Motion for Judgment -- by

12

withholding the disputed dependable capacity payments.

13

Your Honor will recall that this is an

14

independent power purchase contract, and the plaintiff

15

here owns and operates an independent power facility

16

just south of the Virginia line, near Roanoke Rapids,

17

North Carolina.

18

forms of payments:

19

standing by being prepared to deliver electricity; and

20

they get another for.m of payment called the energy

21

payment, which they receive when they actually do sell

22

electricity to Virginia -- or deliver the electricity

23

to Virginia Power.

24

The only issue in dispute under this Motion for

25

Judgment is the withheld dependable capacity payments.

And under this contract, they get two
Dependable capacity payments for

That payment is not in dispute.
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The second issue that the demurrer raises

1
2

concerns the alleged cause of action in Count Two for

3

the implied good faith obligation that plaintiff, in

4

its

5

independent from any alleged breach of contract.

6

will deal with those two issues in that order.

Motio~

for Judgment, claims to be separate and
And I

First, Your Honor, the plaintiff here

7
8

which I will refer to from time to time as WLP, short

9

for Westmoreland, etc. -- correctly alleges in the

10

Motion for Judgment that Virginia Power has refused to

11

make dependable capacity payments for 28 days -- is

12

what i t amounts to -- when the facility was unable to

13

have the power standing by as dispatched by Virginia

14

Power.

15

this plant began operation in 1994 when

16

Virginia Power had under Section 7.6, dispatch the

17

facility,

18

electricity, get your facility geared up, be standing

19

by ready to deliver, have the dependable capacity

20

ready -- there have been 28 days where it hasn't been

21

able to do it to a sufficient degree, so that it threw

22

those days into what•s called a forced outage.

23

is, they weren•t able to come up to the dependable

24

capacity that Virginia Power had called for.

25
i

5

In other words, there have been 28 days since

tha~

even though

is to say, get ready to serve us

That

That•s what the plaintiff alleges it its

·.
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1

Motion for Judgment.

2

those 28 days, Virginia Power has withheld the

3

dependable capacity payment.

4

assume that to be true.

5

for purposes of this demurrer.

They allege that by reason of

That is alleged.

We

The Court accepts that as true
In fact, it is true.

Now, Your Honor, the Motion for Judgment

6

.·

6

7

also clearly alleges that there has been a contract.

8

There's no dispute about that.

9

contract that's in dispute, and their brief is replete

They have attached the

10

with references to the fact that we do have a contract.

11

And on page 4 of their memorandum in footnote 4, they

12

specifically say, The contract at issue is the second

13

amendment and restatement of the power purchase.

14

there's just no dispute about that.

So

They also on page 10 of their brief say, The

15
16

issue is whether the Motion for Judgment states a

17

claim.

18

says, it describes the valid contract between the

19

parties.

20

expressly define the alleged breach as what I have just

21

told Your Honor:

22

dependable capacity payment for those 28 days when,

23

because of their failure to be able to meet the

24

dispatched level, they were forced outage days.

25

their brief, Your Honor, at page 9, they clearly argue

And referring to the Motion for Judgment, it

And then in their Motion for Judgment, they

Virginia Power's withholding of the
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7

1

here that the Motion for Judgment describes the breach.

2

And they say here, VEPCO has refused to pay WLP the

3

equivalent of a day•s worth of capacity payments for

4

each and every, quote, "allowed 11 forced outage day that

5

WLP has incurred since the power plant started

6

operating commercially on May 29, 1994.

7

the paragraphs 54 and 58, and -then they go on to say

8

how much that is in money.
Now, the point for all this, Your Honor,

9
10

And they cite

is

11

THE COURT:

12

MR. GROMEL:

13

THE COURT:

Let me ask you this question.
Yes.
You were discussing that the

14

Motion for Judgment makes out -- obviously, it does

15

that there's a contract between the parties.

16

you also argued, noted, that there is a lot of parol

17

mention of parol matters, prior negotiations

18

MR. GROMEL:

19

THE COURT:

20

MR. GROMEL:

21

THE COURT:

22

MR. GROMEL:

23
24
25

I think

Yes, Your Honor.

--

that led up to the contract.

Yes, Your Honor.
Paragraph 18

--

Paragraph 18 of the Motion for

Judgment?
THE COURT:

-- paragraph 18 of the Motion

for Judgment, yes -- says, The original power purchase
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8

1

agreement provided for the same lower energy payments

2

and higher capacity payments that Beckley -- which was

3

the plaintiff's predecessor --

4

MR. GROMEL:

5

THE COURT:

Correct.
-- had proposed in its bid and

6

VEPCO had agreed to.

7

we•re talking about this document, this contract, or

8

some other agreement?

9

What is that?

MR. GROMEL:

Does that mean

No, Your Honor.

There was an

10

original PPO agreement.

11

they have sued on, which is the only applicable

12

document, is entitled the second amendment and

13

restatement.

14

THE COURT:

15

MR. GROMEL:

16
17
18

This particular document that

Right.
This was a complete novation, a

complete replacement, of any and all prior agreements.
THE COURT:

Right, but that reference is to

a prior agreement, or is that in reference to this one?

19

MR. GROMEL:

I understand that to be a

20

reference to the prior agreement.

21

THE COURT:

22

MR. GROMEL:

All right.
You will see in that same

23

sentence it refers to the original PPOA.

24

second amendment.

25

THE COURT:

All right.
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1

MR. GROMEL:

2

on January 24, 1989.

3

was November of 1991.

4

THE COURT:

5

MR. GROMEL:

9

Yeah, the original was executed
The one that•s being sued on here

All right.

Thank you.

Your Honor, the point for my

6

going through that little exercise was to demonstrate

7

to this Court that there is no dispute of fact here

8

that is being presented to the Court.

9

alleged that what the contract is -- they have claimed

They have

10

that the breach involves the withholding of the

11

dependable capacity payments, and they have argued that

12

that breach is shown from the contract.

13

is the contract is clear and unambiguous.

14

Court can read it for himself and determine that it•s

15

not a breach the way they have alleged it in any

16

regard.

17

Our position
And the

Now, when we were here last time, Mr. Rosen

·18

handed up to the Court the Sports Systems case, a

19

decision from the Fairfax Circuit Court.

20

like to just comment on that briefly before getting

21

into the merits of this.

22

opportunity to look at

23

that in that case an outfit called Sports Systems had

24

alleged that it had entered into a contract with

25

somebody, by which the plaintiff was to build some

And I would

Your Honor, if you had an

tha~

case, you will have seen
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f

sports facilities, tennis courts and some other things

2

of that sort.

3

construction to go forward, and so the plaintiff in

4

that case sued because it wasn•t able to earn the

5

profit that it otherwise would earn.

6

The defendant wouldn't permit the

When it sued, the defendant said, no, wait a

7

minute, we don't have an enforceable contract here

8

because the written document that you had sent to me, I

9

had made handwritten notes on it and had given it back

10

to you and you hadn't signed it and, therefore, we

11

don't have a contract.

12

sustained the demurrer -- overruled the demurrer,

13

because the court said, there's an issue of fact here.

14

The plaintiff has alleged that there was a contract,

15

and the defendant has said there isn't a contract, and

16

we're just going to have to wait and see what the

17

evidence is because the plaintiff has properly alleged

18

a contract of breach.

19

Now, on that basis the court

Your Honor, the opinion's critical

20

language, I think, is:

Defendant demurs on the ground

21

that none of the accompanying three contracts is

22

enforceable as a matter of law.

23

specifically, the handwritten notations on the face of

24

the contracts constitute a rejection of plaintiff's

25

offer and an unaccepted counteroffer by it since

HALASZ
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1

plaintiff failed to sign the documents to show the

2

acceptance of the handwritten terms.

3

goes on to say:

4

clearly alleged a contract between the parties, which

5

is claimed defendant prevented plaintiff from

6

perfor.ming, and ultimately wrongfully terminated.

7

the attached contracts inconsistent with these

8

allegations, the demurrer could arguably be sustained.

9

Ours is an entirely different situation, as

Plaintiff, in its Motion for Judgment,

10

I have pointed out to Your Honor.

11

that this is the contract they•re

12

here.

13

Then the court

The parties admit it.

Were

There is no dispute
su~ng

on.

It•s right

There•s no dispute.

Now, Your Honor, the

qu~stion

then becomes,

14

under the facts alleged, the withholding of these

15

dependable capacity payments for forced outage, has

16

there been a breach under this contract.

17

reaching the Court•s decision, the Court needs to keep

18

certain rules of contract construction in mind.

19

And in

First, as we've said in our brief, the Court

20

may not consider any parol evidence whatsoever.

No

21

allegations of parol evidence at all, if the Court

22

concludes that the term that's in dispute is clear and

23

unambiguous.

24

relevant cases in our brief for that point.

25

that•s just a clear maximum.

And we have cited the Court to the
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Now, in addition, Your Honor, this is an

1

2

integrated contract, which means to say, that it has

3

the integration clause in it.

4

in our brief, is found at Section 19.1 of the contract,

5

where the contract itself says, This agreement is

6

intended by the parties as the final expression of

7

their agreement and is intended also as a complete and

8

exclusive statement of the terms of their agreement

9

with respect to the net electrical output and

10

And that, as we•ve cited

dependable capacity sold and purchased hereunder.

11

Now, whether the· contract is ambiguous is

12

purely a question of law.

13

ambiguous merely because the parties disagree over its

14

interpretation.

15

case that we cited in our brief.

16

of that, is an ambiguity cannot be created by parol

17

evidence and then explained away.

18

first step is you look at the contract language itself

19

and determine from that language whether it•s ambiguous

20

or not.

21

unambiguous -- as we believe this one is -- then all

22

the parol evidence allegations are totally immaterial.

23

And a contract is not

That is mainly stated by the Wilson
Further, a corollary

In other words, the

And if that contract is clear and

Now, Your Honor, with respect to the

24

contract itself, these capacity payment provisions are

25

clear and unambiguous.

Section 10.15(d) clearly and
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1

expressly authorizes the reduction of capacity

2

dependable capacity payments to zero.

3

can turn to page 41 of 64.

4

pages.

That is, the contract is 64

If Your Honor can turn to 41 of the contract.

5

THE COURT:

6

MR. GROMEL:

7

If Your Honor

41?

I

had a loose copy of this.

Your Honor, I have an extra

copy here.

8

THE COURT:

9

MR. GROMEL:

I have it right here.
I

happen to have here Article

10

10, which might be a little easier for the Court to

11

handle.

12
13

THE COURT:
you.

All right.

14

i

All right.

That's fine.

Thank

have it, 41.

MR. GROMEL:

Now, Your Honor, if you look at

15

Section 10.15(a), that•s the beginning of where this

16

dispute lies.

17

calculating what•s known as the dependable capacity

18

payment.

19

that.

20

provision we•re concerned with is, by what right, by

21

what right has VEPCO withheld the dependable capacity

22

payments for these forced outage days, the days that

23

WLP has not been able to bring its facility up to the

24

dispatched level.

25

10.15(a) sets out the formula for

And it tells or it sets out there how you do

That is not in dispute at all.

Now, the

That provision is 10.15(d).

THE COURT:

All right.
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MR. GROMEL:

1

14

Now, if Your Honor will look at

2

10.1S{d), you will see there that it says, For each

3

instance where operator fails after the relevant

4

notice to maintain the operating level specified by

5

North Carolina Power -- that's a trade name for

6

Virginia Electric and Power Company -- pursuant to

7

Section 7.6.
Let me just pause a minute at 7.6.

8

9

If you

were look at 7.6, you would see that's the provision in

10

the contract that includes dispatchability.

11

words, Virginia Power has the right to tell this

12

facility we want to dispatch you.

13

and running and available to proviqe us power at any

14

time.

THE COURT:

16

MR. GROMEL:

17

THE COURT:

18

MR. GROMEL:

I

We want you to be up

Do you have the page?

That's Section 7.6.

15

In other

have it.

That's page 29.

All right, sir.
All right.
Now, the duty you'll see is to

19

have the facility up at that level, dispatched level.

20

Now, going on in 10.15(d) -- if Your Honor will follow

21

along -- after the reference to Section 7.6 --

22

THE COURT:

All right.

23

MR. GROMEL:

it gives a variance of plus

24

or minus 5 percent.

And then it goes on to say, Then

25

for each percent or portion of a percent deviation from
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1

the above allowed variance of 5 percent, then at North

2

Carolina's option -- North Carolina Power•s option, the

3

payment for that day's dependable capacity shall be

4

reduced 2 percent.

5

day's payment for dependable capacity to zero, then

6

that day shall be a forced outage day.

7

If such deviation reduces that

So this provision expressly contemplates a

8

reduction in the dependable capacity payment 2 percent

9

for every degree of deviation after you get past the

10

variance.

And the math is such that it•s 45 percent or

11

less, is a forced outage day.

12

start with 5 percent off the top.

13

90 -- if it•s 95 percent, you get 100 percent.

14

take 2 percent for each one, and you

15

THE COURT:

16

MR. GROMEL:

17

100 percent.

18

capacity payment.

In other words, you
So now you're at
You

I understand.
-- reduce that by 50, that•s

So 45 percent or less means they get zero

19

THE COURT:

20

MR. GROMEL:

All right.
And the example that•s provided

21

makes that point perfectly clear, Your Honor.

22

see that example talks about if it•s dispatched at 100

23

megawatts, and they only deliver 87, then that's a

24

difference of 13.

You subtract the 5 percent and

25

that's 8 percent.

And then you multiply that times 2

HALASZ &: HALASZ
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1

and that•s 16 percent.

2

shows.

3

be reduced by 16 percent, 2 percent for every 1 percent

4

of the deviation past the 5 percent variance.

5

And that's what the example

That is, the dependable capacity payment is to

Now, what happens is

two things happen by

6

that provision where you have a 45 percent or less.

7

it•s 45 percent or less, then this contract deems that

8

day a forced outage day.

9

10

THE COURT:

If

All right.

MR. GROMEL:

Now, that makes something e1se

11

bad happen to the operator.

12

that happens.

13

capacity payment, even down to zero.

14

thing is, it starts building up days, accumulating

15

days, until it reaches a point where, boom, liquidated

16

damages come in.

17

There are two things bad

Number one, it gets a reduced dependable
And the second

So what we•re talking about in the first

18

instance here, and what the plaintiff has sued on,

19

concerns compensation from Virginia Power to the

20

operator under the dependable capacity payment.

21

the operator has an extended period of being unab1e to

22

deliver dependable capacity and reaches that magical

23

point, beyond 30 days or beyond 35 -- it depends what

24

year you•re in -- but once it gets into that, then

25

payments start coming the other way as liquidated
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1

damages.
That, Your Honor, is Section 10.15(g).

2

3

17

And

if the Court will just briefly look at that --

4

THE COURT:

5

MR. GROMEL:

All right.
it will see that is the

6

place in this contract where the allowance of the

7

forced outage days is expressed.

8

okay, you can have 30 of these in the first year, and

9

then 35 in the second and third, I think it is.

The operator is told,

But

10

that's not material to our purposes here.

11

a certain number of allowed days that won't cause the

12

imposition of punitive damages -- I'm sorry, liquidated

13

damages.

14

THE COURT:

15

MR. GROMEL:

But you get

Liquidated damages.
But then after that, the last

16

sentence in (g) provides the imposition of liquidated

17

damages.

And the Court --

18

THE COURT:

19

MR. GROMEL:

I have it.
-- the Court might also turn to

20

the next page, page 43, 10.18, and note there that, The

21

parties agree that North Carolina Power will be

22

substantially damaged in amounts that will be difficult

23

or impossible to determine if the facility

24

next three are not really germane.

25

becomes germane, Exceeds the allowed number of forced
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1

outage days in Section 10.15(g).

2

to say, that's what the liquidated damages are intended

3

to be for.

4

THE COURT:

5

MR. GROMEL:

And then it goes on

All right.
Now, Your Honor, the other

6

provisions here in 10.15 just deserve some comment

7

because they were mentioned in WLP's brief.

8

Honor looks at ·(b) for a minute, 10.15(b) and (c), I

9

think WLP had argued that these become mere surplus

10

under Virginia Power's interpretation.

11

that•s not true at all.

12

If Your

Of course,

(B) refers to the situation of what happens

13

if a forced outage is also a force majeure.

14

majeure under this contract is an event beyond the

15

reasonable control of the operator.

16

is it makes i t perfectly clear that even a force

17

majeure day

18

when the plaintiff's facility cannot rise to the level

19

of the dependable capacity, they don't get a dependable

20

capacity payment, even where it's not the operator's

21

fault.

22

A force

And what (b) does,

a lightening strike, an act of God

That's what (b) does.
Now, obviously, if that's the situation

23

where it • s not their fault, then it.' s entirely

24

consistent that where they have claimed a forced outage

25

day and it's not a force majeure day, then, similarly,
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l

they're not going to get paid a dependable capacity

2

payment because it is their

3

Now,

fau~t.

(c) talks about the provision for how

4

Virginia Power gets the liquidated damage collection.

5

And that's what (c) is all about.

6

Virginia Power has made these payments for dependable

7

capacity to the operator, then at the end of the year

8

there will be a calculation of how many forced outage

9

days were liquidated, caused the imposition, if at all,

10

liquidated damages, and those monies will be taken back

11

or withheld from payments that may be due and owing.

12

So that's a vehicle for collecting the liquidated

13

damage that would be assessed here.

14

Your Honor, I

It talks about after

think an example that makes

15

the point of the absurdity of the plaintiff's position

16

in this case -- its position essentially is this:

17

i t delivered dependable capacity, say, at a 45 percent

18

level or 44 percent level -- 46 percent level, in other

19

words, one percent over the 45, that the plaintiff here

20

agrees they would only get a 2 percent payment of the

21

dependable capacity payment.

22

and its dependable capacity drops down to 45 percent,

23

their position is that somehow magically that full

24

dependable capacity payment has been resurrected, and

25

they're entitled to the full 100 percent dependable

But if it fails even more
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20

capacity payment.

2

And their argument is that that•s because of

3

the reference to the word allowed forced outage days.

4

The

5

that talks about allowance for forced outage days -- go

6

back and look on page 42 of 64, lO.lS{g).

langu~ge

that we have just looked at on 10.1S{g)

7

THE COURT:

8

MR. GROMEL:

9

All right.
What the plaintiff says here,

because you have told us that we•re allowed 30 or 35

10

forced outage days, that means that we say that we get

11

paid our full dependable capacity payment.

12

Court can clearly see, that language is in regard to

13

the liquidated damage section.

14

with (d).

15

dependable capacity payments when they fail to deliver

16

the dependable capacity is (d).

And as the

it has nothing to do

Virginia Power•s right to deduct or withhold

17

And what the plaintiff is trying to do is

18

confuse the provisions here in a way that will cause

19

this Court to say there•s an ambiguity or that they•re

20

entitled to their full dependable capacity.

21

would lead to this absurd result that if they get down

22

to 46 percent they get 2 percent of the dependable

23

capacity, but if they even drop lower they get the 100

24

percent.

25

But that

Xt just makes no sense whatsoever.
And as this Court has noted, or as the

HALASZ
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1

Supreme Court has noted, and I'm sure this Court has

2

noted also, courts have to provide a reasonable

3

interpretation of the parties• agreements.

4

interpretation that WLP has advocated would be an

5

absurd and unreasonable result in (d).

6

This

Now, Your Honor, the second ground for the

7

demurrer concerns the second count, which is for the

8

alleged breach of implied covenant of good faith and

9

fair dealing.

And, essentially, what the plaintiff

10

says there in that count is:

11

there has been a breach of contract or not,

12

irrespective of our contractual rights, there is an

13

implied covenant here.

14

misled in any way, we ought to be able to recover based

15

on having been misled, and Virginia Power has some sort

16

of implied covenant of good faith and fair dealing.

17

Irrespective of whether

So if we have been somehow

Now, as we cited to this Court in our

18

papers, Judge Markow here in the Spiller case had

19

expressly rejected that notion, had said, having

20

reviewed the various cases that deal with this issue,

21

that there is no separate cause of action for the

22

alleged violation of covenant of good faith and fair

23

dealing.

24
25

And, indeed, this Court knows that Virginia
has long maintained the distinction between tort and
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1

contract.

And that•s analogous to this situation here,

2

Judge.

3

cited the Court to a California case, and the language

4

there is right on point.

5

the Supreme Court of California said this concerning

6

this point:

7

a court has held that the covenant of good faith may be

8

read to prohibit a party from doing that which is

9

expressly permitted by an agreement.

The Kamlar cases is a case in point.

But, we

In the Carma Developers case,

We are aware of no reported case in which

On the contrary,

10

as a general matter, implied terms should never be read

11

to vary expressed terms.

12

That's what we have here.

That's what their

13

second cause of action says.

14

whether Virginia Power has the contractual right to do

15

what it did, it violates an implied term of good faith

16

and fair dealing.

17

It says, irrespective of

Now, just yesterday afternoon, Your Honor, I

18

had brought to my attention by Mr. Marget, as a matter

19

of fact, the Lawyer's Weekly article that just came out

20

this week that hadn't reached me yet.

21

page is the article about a case from the Supreme Court

22

of Virginia that•s right on this point.

23

handed down on March 3rd.

24

and it•s Mahoney versus NationsBank.

25

here for the Court, if the Court would like to have a

And on the front

And it was

In this case, Your Honor
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copy.
THE COURT:
MR. GROMEL:

Okay.
In this case, NationsBank sued

4

some guarantors on notes that were secured by real

5

estate, subdivision-type property.

6

right under those covenants to reject any selling off

7

of the collateral unless the sales contracts met a

8

threshold level of $150,000, I believe it was.

9

guarantors didn't dispute that, or they didn't in the

The bank had the

And the

10

trial court and lost.

11

took an alternative position and they said, we had

12

contracts available that didn't reach the $150,000

13

threshold, but were, by reason of

14

obligation provision, reasonable, and the bank should

15

have taken those contracts irrespective of its

16

contractual right.

17

But in all events, they then

~he

ucc•s good faith

And it raised that in the trial court, and

18

the trial court dismissed it.

19

no, there is no implied -- even under the UCC where

20

there's a statutorily implied covenant of good faith,

21

that's not what it's talking about here.

22

The trial court said,

And the Supreme Court, Your Honor, affirmed

23

that decision.

It's cited -- the case is from other

24

jurisdictions.

The Supreme Court went on to say, the

25

foregoing decisions from other jurisdi.ctions, which we
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1

agree, appear to be the majority rule view.

2

Consequently, we affir.m the trial court's ruling and

3

hold that when parties to a contract create valid and

4

binding rights, one party does not reach the occ•s

5

obligation of good faith by exercising such rights.

6

Now, our case is even stronger because we

7

don•t have a statutorily imposed duty of good faith.

8

Zndeed, as we pointed out in our brief, there is some

9

question whether Virginia actually has ever recognized

10

an implied duty of good faith in contractual matters.

11

This case, there was statutorily imposed duty.

12

Nevertheless, the Supreme Court said, if you have a

13

contractual right to do something, you may do it and

14

that's not going to give rise to any breach of even a

15

statutorily imposed duty of good faith.

16

contractual right, you exercise that there is no

17

breach.

18

Zf you have a

So, Your Honor, we say there can be no doubt

19

that their second cause of action, likewise, must fail

20

because it•s not in accord with Virginia law.

21
22

So for all those reasons, Your Honor, we
believe the Court should sustain the demurrer.

23

24
25

THE COURT:

Thank you, Mr. Gromel.

MR. ROSEN:

With the Court's per.mission,

Mr. Rosen.
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1

I'd like to use the overhead.

2

THE COURT:

3

MR. GROMEL:

4

25

All right.
Your Honor, I offered you a

copy, and I didn't hand one up.

5

THE COURT:

6

MR. GROMEL:

7

THE COURT:

All right.

9

MR. ROSEN:

Your Honor, if I may begin?

10

THE COURT:

Yes.

11

MR. ROSEN:

May it please the Court, I have

8

The case?
Yes.
That will be fine.

Thank you.

12

three points that I want to address.

13

threshold observation, which is, we're here on VEPCO•s

14

motion for a demurrer.

15

the standard for demurrer is extremely high.

16

at this stage is not the ultimate liability of VEPCO,

17

which we will demonstrate in this case, but whether the

18

Motion for Judgment that was filed states a cause of

19

action.

20

There's a

And as the Court well knows,
The issue

It plainly does.
The three points that I'm going to want to

21

address are:

First, I'd like to explain how the

22

contract supports the cause of action set out in the

23

Motion for Judgment; second, how the defense that VEPCO

24

has asserted is not valid and not correct; and, third,

25

how the allegations in the Motion for Judgment support
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1

delivered from the facility to North Carolina Power.

2

Now, the plaintiff wants to overlook that

3

second requirement.

4

standing by, we're available, but we don't have to

5

deliver anything to Virginia Power in order to get

6

paid.

7

the facility to North Carolina Power.

That•s in the conjunctive, and delivered from

Now, let•s move to 1.11, which is the next

8

9

They just want to say, we•re

page, and look at the definition of dispatched because

10

that•s key here, Judge.

11

Carolina Power, or its exercise, in accordance with

12

prudent

13

directly or indirectly, manually or automatically from

14

any of its division or system operating centers, the

15

generating level of the facility in order to -- and it

16

goes on.

17

u~ility

Dispatched, the right of North

practices, to (i) schedule and control

But the point is, that's what dispatched

18

means.

19

in this case, the absolute right to dictate the

20

generating level of the plaintiffs• facility.

21

Xt gives Virginia Power, North Carolina Power

Now, let's look at forced outage day, which

22

is the key to the plaintiffs' complaint here.

23

what they say is the basis for required dependable

24

capacity payments.

25

forced outage day, each continuous 24-hour period

That•s found on page 9.

****
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they say we breached the contract.

2

If you turn to paragraph 66 in their Count

3

III, again, they say, we have breached the contract by

4

wrongfully withholding capacity payments for at least

5

eight declared -- and now they have already conceded

6

that the word declared isn•t in the contract but the

7

next three words are -- forced outage days.

8

defined ter.ms in the contract.

9

Count III, what they want are the dependable capacity

10

Those are

So under Count I and

payments being withheld for the forced outage days.
Now, let•s look at what the contract says is

ll

12

a forced outage day.

13

when we looked at that, the definition of a forced

14

outage day, we saw that it required a forced outage.

15

If Your Boner turns to page 9 of the contract, a forced

16

outage day, 1.20, requires that it begin with the start

17

of a forced outage.

18

top of that page, you see that a forced outage is an

19

interruption of the facility's delivery of the net

20

electrical output and such interruption is not

21

corrected after two oral notices from North Carolina

22

Power.

23

And as Your Honor will recall

A forced outage, if you go to the

You remember Mr. Bixon talked about it•s an

24

issue of fact about the oral notices.

25

It's by definition.

Well, it•s not.

They are seeking payment for a
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1

(9:15a.m.)

2

THE COURT:

3

MR. GROMEL:

Mr. Gromel?

May it please the court, I

4

am Terry Gromel here on behalf of Virginia Power.

5

are here this morning, Your Honor, on Virginia

6

Power's motion for summary judgment or in the

7

alternative motion in limine.

8

court back in December on Virginia Power's motion for

9

partial summary judgment and I ought to observe that

10

there are two significant changes since we were here

11

in December.

12

now been concluded pursuant to the pretrial order and

13

so the facts are so to speak boxed up and we're ready

14

to go.

15

We

We were before the

Number one, discovery in this case has

Number two, the Virginia Supreme Court

16

issued ten days ago the Doswell versus Virginia Power

17

decision.

18

motion.

19

opportunity to review that or not.

20

THE COURT:

21

MR. GROMBL:

We attached a copy of that opinion to our
I don't know if the court's had an

Yes.
That decision as I will

22

argue in just a minute we think controls, obviously

23

does control and will be dispositive of this case.

24

(

Good morning.

Page 3

25

Your Honor, first a point of procedure.
On Friday afternoon we received WLP's response and in
Mary Ann Payonk, RMR-CRR
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1

it they had also included a motion in limine.

2

that motion is not mature under the suggested

3

practices and all I can figure is the reason it was

4

filed at all because it's the flip side of our motion

5

in limine.

6

is clear and unambiguous or it doesn't is for them to

7

try to argue they ought to have the procedural right

8

to close on their motion.

9

that is properly mature here for the court today is

10

Virginia Power's motion which had been timely filed

11

in accord with the suggested practices.

12

the time to file the reply so we take the position,

13

Your Honor, that we ought to have the right to both

14

open and close today's hearing.

15

(

Page 4
Row,

Either the court rules that the contract

We believe the only motion

And they had

In all events, Your Honor, what is clear

16

from the papers that are before the court is that

17

both sides now come to the court and say the issue is

18

ripe for the court to construe this contract and tell

19

us whether in the court's view it is clear and

20

unambiguous or not.

21

parties in their trial preparation.

22

in this case discovery cutoff has passed and the case

23

is to be tried starting in two weeks with a jury.

~hat

24

~BE

25

MR. GROHEL:

COUR~:

obviously guides the
As I mentioned,

When is that, in two weeks?
~wo

weeks from today it's

Mary Ann Payonk, RMR-CRR
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1

scheduled to begin.

2

papers that I will use in my argument that I think

3

will assist the court.

4

THE COURT:

5

MR. GROMEL:

Let me hand up if I might some

Kay I approach the bench?
Please.
Your Honor, let's start if

6

we might with a summary of this dispute and the

7

Amended Motion for Judgment.

8

Amended Motion for Judgment, WLP alleged that

9

Virginia Power, and I'm quoting, has breached the

In paragraph 13 of the

10

contract by failing to make capacity payments.

11

That's found in paragraph 13.

12

in that paragraph Virginia Power has wrongfully

13

withheld capacity payments on each day WLP has

14

experienced a forced outage day.

15

Motion for Judgment as the court will recall is in

16

three counts.

17

are their contract counts and the second count is the

18

fraud count.

19

(

Page 5

They also go on to say

How, the Amended

The first count and the third count

The Amended Motion for Judgment alleges

20

two types of forced outage days, and this is found in

21

paragraph 62 of the Amended Motion for Judgment, and

22

63.

23

triggered forced outage day as they call it, and I

24

quote, now occurs only when WLP after receiving two

25

oral notifications fails to maintain at least

There, according to the Motion for Judgment, a

Mary Ann Payonk, RMR-CRR
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1

45 percent of the facility's operating level as

2

specified by Virginia Power.

3

Row, as the court will recall, this comes

4

from the contractual provision we've been talking

5

about, section 10.150, but it's important for the

6

court to recognize that that is their allegation here

7

in paragraphs 62 and 63.

8

Row, also they allege in paragraph 64

9

that the events in section 10.150, and I quote,

10

cannot occur if WLP has asserted its right to a

11

~eclared

12

events in section 10.1SD.

13

section 1.20A of the contract gives WLP the right to

14

declare a forced outage day.

15

I

·.

~

Page 6

forced outage day prior to the occurrence of
They go on to allege that

I'd like to pause for a minute, Your

16

Honor, and have the court turn with me if it would to

17

Exhibit A of the Amended Motion for Judgment and look

18

at Section 1.20 so we know what.we're talking about

19

there.

20

in Exhibit A.

I'm sorry, it's page nine of 64, Your Honor,

21

THE COURT:

22

MR. GROMEL:

23

THE COURT:

24

MR. GROHEL:

25

All right, I have it.
All right.
All right.

Your Honor will see there

the definition of. a forced outage day.
Mary Ann Payonk, RMR-CRR
Halasz Reporting
(804) 741-5215

1003

Hearing TranscriptMarch 11,1996

1

THE COURT:

2

MR. GROMEL:

Page 7

All right.
Your Honor will see there

3

are two types of forced outage days defined there,

4

one designated by the operator as a forced outage

5

day.

6

for Judgment the declared forced outage day.

7

then there's another forced outage day, and that's

8

the one that is triggered as they say in their

9

Amended Motion for Judgment by section 10.15D, all

10

.That's what they call in their Amended Motion
And

right?

11

Now, Your Honor, let's review very

12

briefly what the discovery position of WLP has been

13

in support of that Amended Motion for Judgment.

14

handed up to Your Honor excerpts of their discovery

15

responses, and I'd like to start first with the one

16

immediately behind Exhibit A in what I've handed up,

17

Your Honor.

18

materials I think they'll fall out in the way that

19

the court will more easily be able to follow.

I've

If Your Honor takes the clip off the

20

THE COURT:

21

MR. GROHEL:

All right, this?

All right.

If Your Honor looks at the

22

first sheet, Your Honor will see this is what they

23

served on us in response to our Interrogatories, and

24

they served this on October 9, 1995.

25

the top for the court's convenience.

I wrote that at
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Page 8

If Your Honor turns to the second

2

attached page, which is page 12 of their answers, you

3

will see what they said when we asked them to

4

identify and itemize all of their damages.

5

broke it down by count.

6

Count One, which is their triggered forced outage day

7

count, they refer us to schedule A that they attach

8

for the days that they say they are entitled to

9

dependable capacity payments, and then Count Two we

~hey

And specifically under

10

can defer for the moment.

11

But then on Count Three they refer to schedule B,

12

which they've attached.

13

Honor, if you turn now to the next page you'll see

14

attached schedule A and schedule B.

15

THE COURT:

16

MR. GROMEL:

That's the fraud count.

So in other words, Your

All right.
Row, all of the so-called

17

declared forced outage days in their Answer to

18

Interrogatory 4 Count Three are found in schedule B

19

and at this time, there were however many there are,

20

eight or ten, whatever it was at this point in time

21

in October of 1995.

22

are also included in schedule A so that the sum total

23

in schedule A includes those days which they also say

24

are declared forced outage days.

25

All of those days, Your Honor,

All right, now, they then supplemented
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1

their Answers to Interrogatories and there was

2

another version, and when we were here in December we

3

had pointed Your Honor to those.

4·

February 22 just a few weeks ago they filed their

5

third supplemental Answer to Interrogatories and so

6

Your Honor should have that sheet.

7

immediately behind as part of the clipped portion of

8

the discovery.

9

10

THE

And then just on

It should be

Yes, Your Honor.
COUR~:

HR. GROHEL:

2-22.
Por their supplemental

11

answer to 6 they have referred us again to revised

12

schedules A and B.

13

THE COURT:

14

HR. GROMEL:

All right.
In addition, they included a

15

new document that previously hadn't been included

16

called the forced outage days for Roanoke Valley I

17

and it looks like this, Your Honor.

18

THE COURT:

19

MR. GROMEL:

Yes, I have it, uh-huh.
Now, of note, Your Honor,

20

this is their Answer to Interrogatory in February,

21

just a couple weeks ago.

22

the fifth column, Your Honor will see that what

23

they're telling us there is whether under

24

Count Three, that is the declared forced outage day,

25

they are claiming the particular day in question and

If Your Honor will look at
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1

so you'll see a number of no's then yes's.

2

THE COURT:

3

HR. GROHEL:

Oh, yes, right.
And so that's what they're

4

doing there.

5

supplemental schedules A and B so wherever you see a

6

no or a yes, I should say, then that's going to be on

7

their schedule B because that's what they say is the

8

declared forced outage day as opposed to those that

9

are a designated a triggered forced outage day under

10

And again, those days conform to the

10.15D.

11

Now, the last document in this series,

12

Your Honor, is their demonstrative exhibit.

13

According to the pretrial order, we're to deliver to

14

each other demonstrative exhibits and on Friday night

15

they gave us this one, so this was just three days

16

ago, March 8, called Capacity Reduction Schedule for

17

Forced Outage Days.

18

foot-noted those days that they say are their

19

declared forced outage days as opposed to the others

20

t~at

21

their allegation are caught by 10.15D, all right?

22

(

Page 10

And you'll see that they've

are the triggered forced outage days under even

Now, the breakdown, just so Your Honor

23

has this clear in its head, is a total of 43 forced

24

outage days in this suit for which they are claiming

25

a dependable capacity payment.

Of those 43 according
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1

to their Answers to Interrogatories 25 are triggered

2

by section 10.15D.

3

alleged and that's what they say, and 18 are

4

declared.

5

doesn't apply to 18 of them because we exercised our

6

right under that 1.20 provision we just looked at to

7.

declare it a forced outage day so they say 10.15

8

doesn't capture or come into play on those days.

9

.•

In other words, that's what they

In other words, they say huh-uh, 10.15

Now, Your Honor, the point of all that

10

was to demonstrate that something is amiss with their

11

response.

12

chance to review it, is that they have taken a

13

totally different inconsistent position in the

14

response they filed here Friday night.

15

..

Page 11

And what's amiss, if Your Honor had a

At page three of their response they say

16

as will be seen in section one below, the forced

17

outage days incurred at ROVA I do not arise from the

18

type of partial output addressed in section 10.15D.

19

Do they mean all of it or not?

20

perfectly clear on the next page.

21

all of forced outage day payments in dispute in this

22

case arise under 1.20A, that's the declared forced

23

outage day provision we saw, not 1.20B, which is the

24

designated or triggered as we saw that arises from

25

10.1SD.

They make it
They say, in fact,
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They go on on page five to say each

1
J

'

2

forced outage day in this case evolved as a result of

3

an interruption resulting in ROVA I producing no

4

output of electricity.

5

designated by WLP as forced outage days.

6

10.15D has no application to these occurrences.

7

Those days were, quote,
Section

Row, these statements are directly

8

contrary to their allegations in the Motion for

9

Judgment and their responses to the discovery.

In

10

fact, the Supreme Court of Virginia in Berry versus

11

Klinger at 300 S.B. 2nd 792 said this:

12

amended, a litigant's pleadings are binding on him.

13

His opponent is entitled to rely upon the position he

14

takes and should be able to prepare for trial with

15

the assurance this position will not suddenly change

16

without notice.

17

be permitted to assume successfully inconsistent and

18

mutually contradictory positions.

19

(

Page 12

Unless

For this reason, a litigant will not

Row, Your Honor, I can only think of

20

three reasons why at this late date they would

21

suddenly take this dramatic turn in their position.

22

And perhaps Mr. Hixon will tell you when he gets up

23

here.

24

But the three that come to my mind is

25

maybe they, in fact, agree that this court should
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Page 13

1

grant summary judgment on Count One and dismiss it.

2

In fact, one could read their pleadings to say that's

3

so because they don't have any days that fall into

4

Count One.

5

Or maybe they've finally realized that

6

Virginia Power clearly has the right under lO.lSD as

7

this court announced months and months ago to make no

8

payment for a forced outage day where their

9

generation level drops to that 45 and below level.

10

But, Your Honor, I think most likely the

11

reason that they included here what they did in their

12

last-minute filing was to confuse the issues, to try

13

to get this court to say there's too much going on

14

here, gentleman, there's too much, I can't make sense

15

of it all so I'm going to throw up my hands and deny

16

the motion.

17

hope that I can show the court why the court ought

18

not to go for that temptation and why their position

19

cannot stand and as a matter of law should not stand.

20

Your Honor, for the next few minutes I

Let's first talk about the Doswell case,

21

Your Honor.

As I mentioned, ten days ago the

22

Virginia Supreme Court issued its decision in Doswell

23

and in that case Judge Johnson had ruled that a power

24

purchase agreement with another independent power

25

producer was clear and unambiguous, made on a motion
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1

in

2

affirmed that decision.

3

was whether all the costs that Virginia Power

4

incurred in moving gas along a series of pipeline

5

segments should be included in a calculation that

6

would determine how much payment Doswell received or,

7

on the other hand, whether only those costs that

8

Virginia Power incurred that related to a model

9

called Chesterfield 7 Power Station should be

l~mine,

affirmed at trial.

Page 14
The Supreme Court

There, the issue simply put

10

included.

11

Station there were two facilities, there was a

12

Chesterfield 7 and a Chesterfield 8, and one of these

13

pipeline segments was more than twice as large as

14

would· be necessary to serve both 7 and 8 and so the

15

issue became whether all those costs for that

16

pipeline were to be included in the calculation for

17

Doswell or only those that relate to Chesterfield 7,

18

which was to serve as the proxy for this particular

19

contract.

20

In other words, at the Chesterfield Power

How, what's interesting, Your Honor, is

21

if we look at the opinion -- does Your Honor have

22

handy a copy of our motion that we had filed?

23

THE COURT:

Rot handy, no.

I have so

24

many copies in my briefcase that I took home for the

25

weekend, I don't have it.
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MR. GROMEL:

1

All right.

Your Honor, here

2

was the issue in Doswell.

3

particular provision in dispute and that provision as

4

noted by the Supreme Court said this in the first

5

sentence:

6

compensated by Virginia Power for the fixed

7

transportation charges associated with transporting

8

gas to Chesterfield 7 through the use of the fixed

9

fuel transportation charge.

10

/;

Page 15

Section 10.3 was the

Operator, meaning Doswell, shall be

Then the paragraph went on and there was

11

a sentence that read this way:

The CNG-VNG-CRCGS

12

transportation fixed charges, meaning those along

13

this pipeline, quote, shall be based on all the fixed

14

costs associated with transporting gas through the

15

CNG-VNG-CRCGS delivery system.

16

sentence that Doswell had argued until they were blue

17

in the face created an ambiguity in this provision.

18

They said there it is, it says we get all of our

19

costs and the first sentence talked about being

20

compensated for the charges associated with

21

transporting gas to Chesterfield 7 and so there was

22

this conflict that Doswell argued made it ambiguous.

Row, that's the

23

Well, Judge Johnson read that and the

24

other provisions, including a calculation example

25

we'll get to, and the Supreme Court said no, that's
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1

not

2

Court said you read it and you see what's the proxy

3

here is Chesterfield 7 and this provision, the

4

sentence that says all is obviously controlled by the

5

first sentence that says it's Chesterfield 7 and that

6

controls here so this contract is not ambiguous at

7

all.

~ight,

8
9

.·

Page 16

there's no ambiguity here.

The Supreme

How, the court of significance here
recited the rules for finding or for deciding whether

10

there's an ambiguity, and the essential paragraphs

11

are found on page 11 of that opinion.

12

Doswell the court said the question of whether an

13

agreement is ambiguous is not one of fact but one of

14

law and the function of the court is to construe the

15

contract made by the parties not to make a contract

16

for them, and it cites Wilson versus Hollyfield.

17

They go on, contracts are not rendered ambiguous

18

merely because the parties or their attorneys

19

disagree upon the meaning of the language employed to

20

express the agreement.

21

have been drawn unartfully, the court must construe

22

the language as written if its parts can be read

23

together without conflict and parol evidence may not

24

be used to first create an ambiguity and then to

25

remove it.

There in

~

•.

(

Even though an agreement may

Finally, an agreement is not rendered
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'

amb~guous

2

subject that may be considered complex to the

3

uninformed layperson who is not familiar with the

4

topic.

s

familiarity of those rules.

6

before.

7

from some of our other arguments.

9

/

.

Now I trust the court will recall the
We have been here

Some of them I'm sure the court remembers

Row, in this court's opinion letter of
January 30, the court acknowledged -- that was on our

10

motion for partial summary judgment.

11

acknowledged there that it had reversed its earlier

12

ruling that the power purchase agreement was clear

13

and unambiguous because as the court stated, quoting,

14

at the pleading stage it is appropriate to allow

15

WLP's contract claims to stand under its construction

16

of the parties' contract as a matter of stating a

17

cause of action.

18

said because we're at the pleading stage and they

19

take a certain position, I should defer to that for

20

now.

21

-·

merely because it deals with a technical

1

8

l

Page 17

The court

In other words, the court there

But irrespective whether at the pleading

22

stage that was correct, Doswell now teaches when it's

23

time for the court to construe the document it

24

doesn't matter what the party contends, what matters

25

is what the particular document holds, and that's why
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1

the court said there because the parties or their

2

attorneys disagree upon the pleading of a language

3

employed to express the agreement does not make it

4

ambiguous.

5

{

/

Your Honor, this contract and the

6

provisions that are material are not unclear, they

7

are not unambiguous, and I'd like to take a moment

8

and just walk through quickly the provisions for the

9

court.

If Your Honor will now turn to Exhibit A to

10

the Amended Motion for Judgment, I'd like first to

11

start with the compensation section, which is article

12

10.

13

you will see there the beginning of the compensation

14

section with which we are concerned.

15

what the dependable capacity P.ayment is and how you

16

make its calculation.

17

in A.

18

\

Page 18

And if Your Honor would turn to page 40 of 64

10.15A defines

That's what the court will see

Bow, B they mentioned in their brief and

19

I'm just going to walk through them.

What B concerns

20

is what's known as the force majeure.

21

if something beyond the control of the operator

22

causes them to suffer a forced outage?

23

point of emphasis even if it's not your fault, you

24

will not receive a dependable capacity payment when

25

you have a forced outage day caused by something else

What happens
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(

How, C is the mechanism for

3

Virginia Power recovering the liquidated damages of

4

500 thousand dollars a day for excessive forced

5

outage days that is provided for in 10.15G, and if

6

Your Honor looks at C Your Honor will see the very

7

last phrase refers to pursuant to section 10.1SG.

8

That's what that mechanism is.

9

anything to do with 10.15D's reduction even to zero

11

That doesn't· have

for a forced outage day.
The argument they try to make in their

12

papers was well, C must refer to dependable capacity

13

payments and you must contemplate being paid those

14

payments or else how can you deduct from them?

15

That's not what C says at all.

16

earned capacity payments to the extent they have

17

excessive forced outage days under G for which they

18

suffer a liquidated damage penalty of 500 thousand

19

dollars a day, Virginia Power then will deduct that

20

from the capacity payments on the annual basis so,

21

Your Honor, that's what C does.

22

concerned with liquidated damages and not a reduction

23

in dependable capacity payment.

24

l

beyond your control, a force majeure.

2

10

'

Page 19

25

C says after they've

It's strictly

Now, if Your Honor will just take a
moment to refresh yourself on D, this is the

41.
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1

provision that Virginia Power says controls these

2

claims.

f

~

\.

3

TBB COURT:

4

HR. GROMBL:

All right.
Your Honor, you see in the

5

first sentence what's happening there is it says

6

basically if they fail to maintain the dispatch

7

between a plus or minus variance of 5 percent, so

8

long as they hit. 95 percent of dispatch they'll earn

9

a hundred percent of the payment.

Thereafter, for

10

every percent or portion thereof that they don't meet

11

dispatch, they suffer a two-for-one reduction.

12

percentage of their capacity payment is reduced two

13

for one.

14

court and Your Honor will have it in the packet there

15

and this shows what happens under D to their payment.

16

You'll see on the left-hand column the Y

Their

I've included a chart that may help the

17

axis, the vertical axis, you'll see under capacity

18

payment at a hundred percent and over to 95 percent

19

they receive a hundred percent of that, then when it

20

drops down, when their generating level which is

21

shown on the horizontal axis drops below 95 percent

22

they start to suffer a two-for-one reduction in

23

the percent of their capacity payment.

We'll get to

24

this example point in a minute.

what's shown

25

here, the 84 percent at 87 percent generation.

~hat's
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1

talk about that in a second.

2

goes down so that the break point is just below

3

46 percent.

4

reduction it gets down to zero when it's below

5

46 percent.

6

You can see that that

Every time they suffer two-for-one

Now, the example that's included here and

7

keeping in mind that the Supreme Court of Virginia

8

found the example in Doswell to be very instructive,

9

there was a calculation example attached to that

10

contract, too, and the court examined that in trying

11

to construe that provision that Doswell argued was

12

inconsistent.

13

dispatched a hundred megawatts but is only able to

14

deliver 87, the payment for

15

that day would be reduced 16 percent.

16

last sentence in D.

~he

example, if the facility is

dependab~e

capacity for
~hat

is the

17

Now, the way you get to that, Your Honor,

18

is you start out, they've got a 5 percent variance so

19

that's 95.

20

at 95.

21

8 percent below what had been dispatched, and since

22

it's a two-for-one reduction, two times eight is

23

16 percent so that means they earn 84 percent of the

24

dependable capacity payment when they deliver only

25

87 percent of the dispatch.

They would still earn a hundred percent

Since they are only delivering 87, that's
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Now, obviously the sentence that we've

1
(

\.

2

talked about before is the one immediately before the

3

example which specifically and directly contemplates

4

that there might be a zero payment.

5

deviation reduces that day's payment for dependable

6

capacity to zero then that day shall be a forced

7

outage day.

8

clearly expressed a contemplation that there might be

9

zero for a dependable capacity payment under D.

10

If such

Bow, the parties could not have more

In addition, Your Honor, it becomes a

11

forced outage day under G that we'll get to in a

12

moment, and they are allowed 35 of those before they

13

start to incur liquidated damages.

14

turns the page, Your Honor will see the first several

15

sentences of G merely tell you how many they get, but

16

the operative words are the first line, operator

17

shall be allowed 30 forced outage days.

18

have tinkered with that some in the first few years

19

but those first I think it's three sentences do

20

nothing more than tell you how many.

If Your Honor

f

...

·t

21
\...

The parties

But then the last sentence controls here.

22

Payments for dependable capacity will be reduced 500

23

thousand dollars as liquidated damages for each

24

forced outage day that occurred or was designated by

25

operator during that period in excess of the a~ove
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1

allowances, so two had things happen to them when

2

they suffer a 10.15 forced outage day.

3

they lose their dependable capacity payment because

4

they've suffered a two-for-one reduction any time

5

they go below 46 percent; and second, they may hit a

6

liquidated damage hack to Virginia Power if they

7

exceed their number of allowed days, but not

8

necessarily.

9

are allowed here.

Number one,

They are given a certain number that

10

~BE

11

MR. GROKEL:

COURT:

Bow many are those, 30?
There are 30.

just see?

13

think one might say there's as many as 65 because if

14

you keep reading, if you see in addition during the

15

first two years of operation, operator will be

16

allowed an additional supplemental 35 days.

18
19

20

30, more or less.

What did we

12

17

(

Page 23

THE COURT:

Oh, I

In the first year I

see.

That's not in

issue here?
HR. GROKEL:
that is right.

No, it's not an issue here,

They haven't gotten to that point.

21

THE COURT:

22

HR. GROMEL:

Right.
And then there's another

23

provision that talks about they can carry forward 15

24

so in the first two years, you know, they may have 65

25

but generally over the life of this contract the
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1

parties have been talking about it as though there

2

were, say, 30.

3

Now, Your Honor, where are we on the

4

facts as it relates to those contractual provisions?

5

Well, let's go back to the pleading, the starting

6

point, and the discovery.

7

according to WLP's pleading and the discovery

8

responses were triggered, triggered by section

9

10.15D.

There are 25 days that

How, that's their pleading, that's their

10

discovery response, so for those 25 days -- and we've

11

identified them on the chart that Your Honor has --

12

there's no question that 10.15 caused them to become

13

forced outage days, so then it becomes a question for

14

the court.

15

make those payments for those 25 days?

16

issue that the court had months ago, no question

17

about it.

18

(

Page 24

Does 10.15D tell Virginia Power not to
This is the

We hope the court agrees.
How let's talk for a minute about the

19

declared forced outage days in Count Three.

20

the purpose of section 1.20A?

21

question that the court's left with, because when you

22

look at 10.15D, it's unqualified.

23

in it anywhere it only applies to those days that

24

aren't declared as forced outage days so the court's

25

left with what do

I

What is

See, that's the

10.15D didn't say

do with that 1.20A in the
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1

contract that gives them the right to -- why's it

2

there?

3

because of section 7.6.

4

in 10.15D to section 7.6.

5

requires the operator to respond to Virginia Power's

6

dispatch.

7

facility, 7.6, and let's turn to it a minute, page 29

8

of 64.

9

dispatch.

10
11

Well, the reason it's there, Your Honor, is
Your Honor saw the reference
That's the provision that

When Virginia Power dispatches that

That requires the operator to respond to that
In other words, unless it has an excuse,

it can't say no.
Now, that's the reason for 1.20A.

If

12

they suffer a problem, they can declare a forced

13

outage day under 1.20A and be relieved of their

14

obligation that might be a breach of contract

15

otherwise to respond to that dispatch.

16

gives them that right to say wait, we've got a

17

problem here, we are declaring a forced outage day.

18

Sure, you're going to lose your dependable capacity

19

payment, it's going to get chalked up as one of your

20

30 or so days that eventually might cause you to

21

suffer liquidated damages, but you, operator, are

22

relieved from section 7.6 of having to respond and

23

running the risk of breaching this contract, being

24

dragged into court, etc., and so forth.

25

gives that right and clearly can be read consistent

,;

..

i

[

So 1.20A

So 1.20A

I
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1

with .section 10.15D and the other provisions and does

2

not create an ambiguity as WLP has argued.

3

Your Honor, the last exhibit that I

4

handed up to Your Honor shows all the days, all 43

5

days.

6

discovery responses, the ones I've previously banded

7

up, that lists every one of the 43 days.

8

the backup documentation that they attached to their

9

Answers to Interrogatories it reflects what their

This demonstrative chart was taken from their

And from

10

actual generation was and what the percent of

11

dispatch is.

12

their percent of dispatch is less than 46 percent.

13

{

Page 26

Your Honor will see that for every day,

Now, you might say whoa, wait a minute, I

14

thought we were talking about 45 percent as the zero

15

point.

16

every percent or portion thereof, so if it's a half

17

a percent or .1 percent, then you deduct two

18

percentage points from that.

19

Honor, that there was such a day on November 7, 1995.

Well, when you look at 10.15D, it talks about

20

THE COURT:

21

MR. GROMEL:

So you'll see, Your

November 7 1 right.
They were within an inch of

22

earning a partial dependable capacity payment but

23

they didn't quite make it and so that day closes,

24

because it's below 46 percent, they get zero for that

25

day.
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THE COURT:

2

MR. GROMEL:

In other words, Your Honor,

there is absolutely no dispute whatsoever that on

4

every one of the 43 days their generation fell to

5

46 percent or below and thus were not entitled to

6

dependable capacity payment under lO.lSD.

7

unqualified.

9

It's

Let me quickly now turn to the upshot of
that.

Assuming the court agrees that these

10

contrac~ual

11

what does that do to the fraud count?

12

forced outage day count to be dismissed for two

13

reasons.

14

provisions are clear and unambiguous,

THE COURT:

15

ahead.

16

you mean by that?

17

(

Uh-huh.

3

8

.....

Page 27

It causes the

Well, that's what -- go

Row that we have this fraud count, what do

HR. GROMEL:

Yes, Your Honor.

There are

18

two reasons why the fraud count has to be dismissed.

19

Number one, you cannot as a matter of law have

20

reasonable reliance on a representation of something

21

that's contradicted by a contract.

22

here 10.15D is clear and unambiguous.

23

anything, anything that might have been said to them

24

about whether they'd be paid for forced outage days

25

is directly contrary to the provision of the contract

In other words,
Put them on
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1

this.court will rule is clear and unambiguous.

2

case law we cited in previous briefs and in

3

particular other memorandum in support of our

4

demurrer on May 18, then the reply memorandum of

5

June 14 establishes that principal.

6

Court of Virginia has repeatedly held a party to a

7

written contract cannot claim fraud based on

8

representations that are inconsistent with the final

9

terms of the contract, and that's Leeds versus Mundy,

~he

The Supreme

10

Clarke versus Miller.

There's a 4th Circuit case

11

involving a franchise but these are all the briefs

12

we've previously given to Your Honor.

13

legal principle.

14

and you can read it, that's directly contrary so that

15

cannot as a matter of law be reasonable reliance.

16

The second impact of such a ruling of

That's the

If it's there in black and white

17

clear and unambiguous is that it causes the Statute

18

of Limitations for fraud to run because the Statute

19

of Limitations for fraud being two years accrues when

20

a party knows or should have known of the

21

misrepresentation.

22

Here the contract at issue was signed on Rovember 15,

23

1991 so as of that date when they read this contract,

24

when they read 10.15D and realized that on 10.1SD

25

they weren't going to get a payment, that accrued any

That law is perfectly clear.
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1

Statute of Limitations for fraud.

2

their action in this case until almost three years

3

later.

4

Honor, as X hope the court can see -- and if the

5

court needs further authorities it can refer to the

6

earlier briefs.

7

and unambiguous, that has the effect of causing the

8

forced outage day counts to be dismissed because of

9

the Statute of Limitations and also because of the

They did not file

It was October I believe of 1994 so, Your

Once the court determines it's clear

10

principle that as a matter of law they can't

11

reasonably rely on a representation that's contrary

12

to the black and white letter of the contract.

13

those reasons, Your Honor, we believe that the court

14

now should enter up summary judgment for

15

Virgin~a

16

17

(

Page 29

Power.
THE COURT:

much.

For

Mr. Gromel, thank you very

Very, very nicely done.

Mr. Hixon?

18

MR. HIXON:

19

My friend has taken 40 minutes, Your

Yes, Your Honor.

20

Honor.

I'm asking for equal time.

I'll try to do a

21

little better on the time but it's a matter of

22

extreme importance to both parties where they've

23

spent literally hundreds of thousands of dollars in

24

preparation for this case that's to start two weeks

25

from today and we are very convinced that we're

"·
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1

entitled to go forward with this case.

2

motion for summary judgment was filed last week.

3

filed a response to it, which is a cross-motion in

4

limine and what we are asking the court to do and the

5

only ruling we're asking the court to make is that

6

assuming that if 10.15D of the contract is applicable

7

here that parol evidence is needed in order to flesh

8

out what was really intended by this paragraph, which

9

has contradictory and conflicting implications.

10

..·

'

Mr. Gromel's
We

Row, Mr. Gromel has led you through the

11

contract.

12

interpretation of various provisions of the contract

13

but as he points out, the interpretations by counsel

14

are not what's controlling.

15

contract that has got provisions in it that deal

16

specifically with the issues that I will address.

17

Be's also led you through his

What we've got here is a

I want to put aside, Your Honor, for a

18

moment this issue of the ambiguity of 10.15D.

19

will get back to that in a moment, but let me start

20

off with what is the status of the case.

21

(

Page 30

~he

And I

status of the case is that there are

22

three counts in the case and that the claim with

23

respect to the breach of contract case all revolves

24

around the issue of whether or not the monthly

25

capacity payments which are mandated by this contract
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are

2

forced outage.

to be paid on days in which there is a

~equired

3

Page 31

Now, Virginia Power has come forward and

4

claims that there is a provision in this contract

5

that excludes their mandatory obligation to make that

6

payment.

7

mandatory obligation to make payment.

8

is whether or not Virginia Power can find something

9

that says that although the contract says that you

Be showed you paragraph lO.lSA.

That's the

The question

1D

are entitled to be paid monthly, there is a provision

11

in the contract that says that on a forced outage

12

day, payment's not required.

13

Now, Virginia Power's sole reliance,

14

judge, in this case and its sole reliance for not

15

making payment is 10.15D of the contract.

16

very threshold issue in this case, it's not one of

17

ambiguity with respect to paragraph 10.1SD.

18

threshold issue in this case is whether 10.1SD

19

applies to the type of days that were incurred at

20

this project.

21

In the

The very

Now, Your Honor will recall that, and

22

this should come as no surprise, that we have pointed

23

out the very first time this case or maybe the second

24

time the case was on, because I remember bringing

25

this board and pointing it out to you to explain that
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1

this contract deals with two types of forced outage

2

days.

3

in his opening statement that there are two types. of

4

forced outage days under this contract and they are

5

there, says a forced outage day is a

6

and it can either be a type A, which is designated by

7

the operator as a forced outage day, or it's a forced

8

outage day which is determined pursuant to section

9

10.15D of the contract, so the threshold issue that

10

we have in this case is which of these two types of

11

days have we got?

12

type B?

13

alleged that factually, the days at issue here are

14

not type B forced outage days.

15

Mr. Gromel admitted that.

You recall he said

24-hou~

period

Have we got type A or do we have

It's our contention in this case and we have

Row, you will recall from Mr. Gromel's

16

explanation that the type B days are the days

17

described in 10.15D of the contract.

18

that, obviously, judge, when you read a contract

19

you're required to give weight to each and every

20

provision of the contract, and the fact that this

21

contract has two definitions of a forced outage day

22

in and of itself must mean that they are to be

23

considered at least differently or they may be

24

treated differently under the contract, so we've got

25

two definitions here.

Before I get to
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Now, why are our days not 10.15D forced

1

2

outage days?

3

factual dispute, it's a factual dispute that we're

4

going to put on at trial and we're going to prove to

5

the trier of fact that these days are in fact

6

10.15A-type days and they are not 10.15D days under

7

the contract.

8

9

The answer to that is -- and this is a

Now, Mr. Gromel points to certain parts
of our pleading.

Be doesn't point to all of them.

10

We brought this out specifically in the motion that

11

was filed, and I want to read paragraph 17 of our

12

Motion for Judgment.

13

cont·ract, forced outage days may occur either because

14

WLP designates a forced outage day or because of the

15

operation of 10.15D of the contract.

16

do you see that, Your Bonor?

It says as set forth in the

Paragraph 17,

17

TBE COURT:

Yes, I do.

18

HR. BIXOH:

So it's very clear that we

19

have alleged that there are two different sorts of

20

dates with different sorts of treatment.

21

(

Page 33

How, why are these not 10.15D-type days?

22

And the answer is that if you refer to the language

23

of 10.15D, which I think I have here, you can see

24

that what we're dealing with here is what is a

25

partial outage day or partial output day.
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1

And this is the only paragraph that

2

Virginia Power relies, upon and these are not the

3

days that we have in question.

4

instance where the operator fails to give notice

5

after the second phone call, then if it drops below

6

95 percent then you get on the sliding scale that

7

Mr. Gromel has described.

8

day.

9

,

\

It says for each

That is a partial output

I point out to Your Honor that none of

10

those days are involved in this case.

11

asking for payment on any partial output day.

12

been paid on the few days that we've had partial

13

output and it's got nothing to do with this lawsuit

14

whatsoever.

15

We're not
We've

Once you're on a partial output, as

16

Mr. Gromel says, when you reach 45 percent the

17

language down here then describes what a forced

18

outage day is.

19

contemplated by this paragraph, 10.15D, is not the

20

factual situation that occurred at the plant that is

21

the subject of this litigation.

22

situation that occurs at our plant is an

23

interruption.

24

(

Page 34

25

The factual situation that is

The factual

If you'll recall, the definition of
forced outage in this contract is an interruption and

'
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1

the.definition of forced outage day that we're

2

relying upon does not fall into the factual scenario

3

that's described in 10.15D of this contract, it falls

4

into the factual scenario of 10.15A.

5

Because we're going to prove, Your Honor, that on

6

each of the occasions that we had an interruption at

7

this plant, this facility was operating at a

8

hundred percent of its output and it .immediately was

9

interrupted and went to zero.

And why?

It doesn't go down

10

Hr. Gromel's sliding scale of 10.15G.

11

applicable to the factual situation of that case.

12

You could have a forced outage day that would occur

13

under those circumstances but we haven't had one.

14

It's not

How, those are the factual allegations in

15

the case and those are the facts that we're going to

16

prove at trial, and if we are successful in proving

17

that, which we will be, 10.15D of the contract in

18

this second description of how a forced outage day

19

can occur does not even come into effect.

20

(

Page 35

How, I want to move next to the issue

21

that I think we really have before us today, and that

22

is let's make the assumption, Your Honor, that 10.1SD

23

of the contract does apply, although factually it's

24

not going to in this case.

25

of fact.

We've got disputed issues

Incidentally, nothing has happened from the
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.1

last_time you ruled on this motion 30 days ago.

I'll

2

talk about the Doswell case in a minute, but

3

factually there hasn't been any development that

4

would change that underlying genuine issue of

5

disputed facts.

6

judgment would be granted today and not granted 30

7

days ago.

~·

\..

8

9
10

~BE

~here's

COURT:

no reason why summary

Well, the dispute factually

as you see it is a question of what day, what kind of
day?

11

MR. HIXON:

Yes, sir, under this contract

12

what sort of day forced outage day occurred.

13

one that occurred under 10.15D of the contract or was

14

it one that

15

contract?

16

wants to get up here -- excuse me.

o~curred
~hat's

Was it

under paragraph A of the

a factual dispute.

17

THE

18

MR. HIXON:

COURT:

Mr. Gromel

A under 10.15?
No, A under 1.20.

If

19

Mr. Gromel wants to get up here and admit that every

20

day that was involved here occurred under 1.20A of

21

the contract, we don't have a factual dispute, but

22

Hr. Gromel's argument as you know is that every one

23

of these occurred under 10.15D, paragraph B of the

24

definition and because it did occur under 10.15D, he

25

claims that there's language in that provision that
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1

clearly and unambiguously precludes payment, so this

2

is a factual dispute.

3

between the parties and it's one that the trier of

4

fact is going to have to determine.

This is a factual dispute

5

THE COURT:

All right.

6

HR. HIXON:

Now, Your Honor, with respect

7

to the issue that we really have before ua today I'm

8

going to assume for· purposes of the next argument

9

that all of the forced outage days at issue here

10

arose under 10.15D of the contract, this definition

11

right here.

12

10.15D of the contract does not clearly and

13

unambiguously state that the monthly capacity

14

payments ought to be reduced by one day for every

15

forced outage day that is allowed and that occurs

16

under this contract.

17

And, Your Honor, it's our position that

You have heard this argument now this is

18

the fourth time.

The fact that the Doswell case has

19

been handed down within the last two weeks adds

20

nothing to the issue of whether this provision 10.15D

21

of the contract is clear and unambiguous.

22

Doswell case, as you know, number one, it's

23

language-specifiCJ number two, it's

24

contract-specificJ and number three, it is

25

issue-specific.

The

The issue in the Doswell case
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1

involved how you allocate the fixed costs associated

2

with transporting gas on a natural gas pipeline, it's

3

got nothing to do with the issue of forced outage

4

days.

5

between Virginia Power and another independent power

6.

producer, Doswell adds nothing to the determination

7

that you have to make whether or not this provision

8

is ambiguous.

Simply because the contract happened to be

9

And in Mr. Gromel's explanation of the

10

Doswell case it sounded kind of complicated to me,

11

almost as if he were arguing it was ambiguous, but

12

the court decided in that case based upon the

13

specific language there that it was not.

14

doesn't tell you whether in every contract that you

15

have that's presented to you that it naturally

16

follows that every provision in every contract

17

between the power company and any independent power

18

producer is going to be clear and unambiguous so the

19

Doswell case can only be taken for what it is.

20

~he

~hat

second thing, Your Honor, is the

21

Doswell case doesn't add anything to where we are

22

legally.

23

in the Supreme Court are the very same ones that we

24

cited to the court in the brief that we filed on two

25

demurrers and on the brief in opposition to the

The very.same cases that they relied upon
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1

motion for summary judgment and the very cases upon

2

which the court relied in denying that demurrer and

3

denying the motion for summary judgment, so the

4

Doswell case doesn't add anything.

5

Let's get to the real issue in the case

6

that the court has to address, and that is:

7

provision so clear and unambiguous that it takes a

8

mandatory capacity monthly payment and there's a

9

provision in here that allows Virginia Power to

t

Is this

10

reduce that monthly payment every time there is a

11

forced outage day that has occurred?

12

l

Page 39

Bow, let me talk first about what this

13

does and how it works, because when you read it,

14

Virginia Power's agreement wants you to accept only

15

half a loaf or half a sentence or, in fact, a clause

16

out of a sentence without reading the whole thing.

17

The first part just deals with notification, a

18

requirement that there be notification under the

19

contract before a partial output status occurs.

20

get two notices and if you drop below 95 percent,

21

between 95 percent and 45 percent you get partial

22

pay.

23

because we have alleged in Count Three that even if

24

this 10.15D should apply, we hadn't gotten the

25

notices within the time prescribed by the contract

You

First, the issue of notice is in this case
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1

and in the meantime we've designated a forced outage

2

day, so that's a factual issue in the case with

3

respect to the application of 10.1SD.

4

Now, the second thing that runs all the

5

way down to what's been marked in yellow, judge, is

6

the two for one.

7

with the explanation somewhat that if you're

8

2 percent off a deviation, you get a 1 percent

9

penalty.

It just says basically and I agree

That means Virginia Power gets the energy

10

at half price on an incremental basis.

11

agreement with how that works.

12

do with the case in the sense that we're not under

13

this partial output claiming any payment nor are they

14

denying any payment.

15

days in the life of this project when there has been

16

a partial output.

17

percentage.

18

not an issue in the case.

19

~hat's

We're in
got nothing to

I think there have been three

But we've gotten paid the right

We're not complaining about it.

That's

Now, what did we do after we get down to

20

the bottom?

What the parties were doing is turning

21

around and saying well, if the production of the

22

facility and the deviation of the facility reaches a

23

certain level, what's going to happen?

24

to happen is that it is going to become a forced

25

outage day.
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Now, if you read this sentence and if you

1
2

just take a sentence and parse it out for what it

3

means, you read what's in yellow, which is where

4

Virginia Power wants you to stop, if such deviation

5

reduces that day's payment for dependable capacity to

6

zero -- what are they talking about?

7

talking about if that deviation on this scale results

8

in the level of payment going to zero -- that's a

9

clause.

~hat's

are

~hey

not a stand-alone sentence, it's a

10

description of what is to follow, and what follows is

11

then that day shall be a forced outage day.

12

Now, Virginia Power wants you to forget

13

about the word •then,• they want you to say and that

14

day becomes a forced outage day or, as they have said

15

in their brief that they filed which we jumped on

16

them about, •also" rather than •then.•

17

omit the word •then• and include the word •also.•

18

what does this sentence really say?

19

really says that if you have a deviation that would

20

reduce that day's payment to zero, then that day

21

shall become a forced outage day.

22

~hey

~his

want to
So

sentence

Now, does that provision suddenly change

23

the requirements of this contract that the monthly

24

obligations of Virginia Power suddenly cease?

25

Doesn't say that.

What it says is then that day
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shall be a forced outage day.
Now, what happens on a forced outage day?

2
3

Our contention is all along that we get paid for an

4

allowed forced outage day.

5

conclusion?

6

all of the provisions, all of the pay provisions of

7

10.15 together.

8

I

9

monthly basis.

And why do we reach that

Because you have to read, Your Honor,

The first provision of 10.15A is --

call it the shall provision, you shall he paid on a
That's a fixed amount you get every

10

month irrespective of whether the plant is operating.

11

They could shut it down, not call for any output of

12

energy, you shall get paid a fixed amount.

13

not anything in here that says it ceases •

There's

...

•.

'•.

14

How, the other provision of 10.15 that

15

you have to read it with is 10.158, and 10.15B is

16

very helpful to our claim and very helpful to our

17

understanding of the interpretation because it does

18

two things.

19

knows precisely how to stop that monthly payment

20

under certain circumstances, and the circumstances in

21

paragraph B are force majeure events.

22

force majeure was determined to occur, they knew how

23

to stop that monthly payment.

24

they used?

25

Humber one, it shows that Virginia Power

When a

You know what word

They used the word •cease.•
How, you go back to paragraph 10.15D.
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1

you see in paragraph 10.15D anything that says when

2

that day shall be a forced outage day that the

3

payments cease?

4

of those words in paragraph

5

impossible to harmonize the provisions of paragraph D

6

with B.

7

8

~BE

You don't see it.

COURT:

D

It's the absence

that makes it

If you apply the formula in D

you get to zero under the right circumstances?
HR. HIXON:

9

Well, what it says is if you

10

have a reduction by applying a formula that it tells

11

you what happens when you reach.45 percent, what

12

happens?

Then that day shall be a forced outage day.

13
14

THE COURT:

Well, also says then that

day's payment for dependable capacity goes to zero.

15

HR. HIXON:

That describes the condition

16

under which a forced outage day would occur at

17

45 percent.

18

deviation reduces that day's dependable capacity to

19

zero, then that day shall be a forced outage day.

20

And what this paragraph was attempting to do was

21

describe on the scale where you got down to zero what

22

happens.

23

(

Page 43

It says that then that day, if such

Then it becomes -THE COURT:

Seems it -- it would have

24

been better to leave out the words after •then,• if
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1

I don't know, go ahead.
MR. HIXON:

2

,..

Well, if they had stopped

3

right there and said and your capacity payment ceases

4

it certainly would be better for their case, but it

5

doesn't say that.

6

describe what's going to happen, then that day shall

7

be a forced outage day.

8

that it doesn't say that we don't get paid for forced

9

outage days.

This clause does nothing more than

But my point is, Your Honor,

When you read it in conjunction with

10

other provisions of the contract, it's hopelessly an

11

ambiguous provision.

12

I

Page 44

THE COURT:

It also says though, again,

13

if such deviation reduces that day's payment for

14

dependable capacity to zero, then you have the

15

example there.

16

MR. HIXOH:

17

when you're under a partial output.

18

example down here

Well, no, the example is only
Por.example, the

19

THE COURT:

But -- go ahead, go ahead.

20

HR. BIXOH:

The example that is attached

21

here is assuming the application of a partial output

22

under 10.15D.

23

is it, 87 percent?

It says that you're operating at, what

24

THE COURT:

Right.

25

MR. HIXON:

Rather than a

Mary Ann Payonk, RMR-CRR
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1

hundred percent.

2

up here under the partial output provision of the

3

contract.

4

anything to the issue that we've got, and that is if

5

the deviation goes to zero, then that day becomes a

6

forced outage day.

7

And you would get a reduced payment

The example doesn't lend anything or add

Well,

te~l

me, by looking at this

8

provision does that mean that you're not to be

9

you're not entitled to be paid for your allowed

10

forced outage days under the contract?

11

say that.

12

you shall be paid and you look at paragraph B where

13

Virginia Power knows how to say the capacity payments

14

shall cease and fail to use that language here,

15

you've got hopelessly conflicting provisions.

16

It doesn't

And when you look at paragraph A that says

In addition to that, Your Honor, under

17

paragraph B you will see tbat they're talking about

18

what happens if a forced outage is designated as a

19

force majeure, then you don't get paid.

20

reading of that is if it's a forced outage day and

21

you don't designate it as a force majeure, you do get

22

paid.

23

The natural

It's the only way you can read it.
You also read paragraph C of this

24

contract with the payment provision, and paragraph C

25

talks about a refund from an overpayment.
Mary Ann Payonk, RMR-CRR
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1

concept of a refund is that it's kind of like paying

2

your income taxes -- you don't get a refund from the

3

IRS unless you first have paid your taxes.

4

concept that is in this contract is that you get paid

5

your capacity payments.

The

6

THE COURT:

Excuse me.

7

HR. HIXON:

The other thing, Your Honor,

8

is you need to look at paragraph 10.15G of the

9

contract.

Paragraph G says that you're allowed a

10

certain number of days.

That's the operative

11

language.

12

going to be penalized one-30th of your monthly

13

capacity payments if you incur an allowed forced

14

outage day under this contract so that when you take

15

all of those provisions along with the language of

16

10.15D, the conclusion is that 10.15D does not

17

unequivocally and unambiguously result in a cessation

18

or a termination of the capacity payments under this

19

contract.

It's not anything that says that you're

20

Row, let me go back to where I was.

And

21

with respect to this fraud claim, Your Honor, I

just

22

disagree with what their position is on that.

23

fraud claim is based upon they either did one of two

24

things.

25

executed in 1988 intended to mislead us by telling us

The

They either at the time this contract was

Mary Ann Payonk, RMR-CRR
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1

that.we were entitled to get paid under this contract

2

or -- either that, or during the course of the time

3

period between 1988 and 1994 when they took this

4

litigation position they intentionally misrepresented

5

what this contract meant, because we have evidence

6

that they told us both of those things.

7

in 1988 that we would get paid and between 1988 and

8

1994 there's evidence in the case that Virginia Power

9

told us that they interpreted this contract the same

They told us

10

way we did, that we would be entitled to and would

11

get paid for allowed forced outage days under this

12

contract.

13

get stuck with any liquidated damages.

14

Only if we exceeded our allowance would we

So I'm arguing that even if Mr. Gromel's

15

position is correct that every one of these forced

16

outage days are the result of paragraph lO.lSD of the

17

contract that this provision is not clear and

18

unambiguous with respect to how they're going to be

19

treated in light of not only what the parties said

20

but in light of the trade, custom and usage that

21

forced outage days are days that projects are

22

entitled to be paid without a penalty.

23

to be our evidence in the case, and I'm sure you

24

picked up on the Doswell case that they said in

25

Doswell that evidence of trade, custom and usage is
Mary Ann Payonk, RMR-CRR
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1

admissible even in an unambiguous contract.

2

the holding of the Doswell case.

3

That's

So this takes me back full circle to

4

where we were at the beginning, and the sole issue

5

that I think the court needs to rule on at this point

6

is whether or not parol evidence will be admitted

7

with respect to the interpretation of 10.15D of this

8

contract.

9

certainly conflicting evidence about what the parties

I

hope the court will, because there is

10

understood, how they interpreted it, what it meant.

11

It's certainly no indication that Westmoreland

12

thought that it was going to lose its valuable

13

capacity payments·merely because it had incurred an

14

allowed forced outage day.

15

ruling, Your Honor, this case goes forward.

16

view, this case goes forward because we have a

17

fundamental issue at the very outset, the very

18

threshold of this case about what type of animal it

19

is that we're talking about.

20

A animal or a B animal?

21

evidence that every one of these forced outage days

22

occurred as a result of the definition found in 1.20A

23

of this contract, not under this partial output

24

(

Page 48

25

But irrespective of that
In my

Are we talking about an

And we're goin·g to put on

.slipping scale scenario that's embodied in the
language of 10.15D and for that reason, Your Honor,
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we would -THE COURT:

2

view are you entitled to payments if all these days

4

are A?

5

MR. HIXON:

Well, clearly

6

THE COURT:

I know you'll say 10.15A.

7

MR. HIXON:

Yeah.

8

THE COURT:

Is that the operative

HR. HIXON:

Yes, sir.

section?

10

·:

'·

It says -- you

11

know, 10.1SA is perfectly clear that we're entitled

12

to a monthly capacity payment.

13

on numbers with respect to the output of the

14

facility, the rated output of the facility and so

15

many dollars, but it says we get paid.

16

irony of the issue in this case, Your Honor.

17

rule issue is not what allows us to be paid, it's

18

whether or not Virginia Power can find some provision

19

in this contract to squirrel out of that obligation.

20

That's the issue.

21

about, well

22

(

Where in the contract in your

3

9

.{

Page 49

~HE

~hey

COURT:

It's calculated based

the

~hat's

~he

want to turn the issue over

Most contracts start out with

23

a general obligation and then just like anything

24

else, the rules -- there

25

MR. HIXON:

a~e

Yes.

exceptions.
~hey

could very easily
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1

have carved out our entitlement, our full entitlement

2

to monthly capacity payments if that contract clearly

3

and unambiguously did that.

4

example what was done in 10.15B of the contract.

5

That wasn't done here.

6

·THE COURT:

For force majeure.

7

MR. HIXON:

Yeah.

They could have done for

You know, this

8

contract was written by Virginia Power's lawyers.

9

They've got the best and they know how to write

10

language that says what it means and they can say

11

look, you know, if you incur a forced outage day

12

under this contract, those capacity payments you get

13

every month, we're going to get some money back from

14

them, we get the end of the month, they knew how to

15

write that.

16

just simply didn't do it and the reason why frankly

17

is they never intended to.

18

intent to do that but during these negotiations they

19

never said we're not going to pay you for forced

20

outage days.

21

of the contract they kept saying you're going to get

22

paid for allowed forced outage days and not until

23

1994 when this litigation came along did they develop

24

this litigation position that says well, you know,

25

you can read this in more than one way.

They didn't do it here in 10.1SD, they

It was not only not their

After the negotiations and the signing

Why don't we

'
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1

read it such that we don't have to pay for allowed

2

forced outage days?

3

somebody with green eyeshades find this provision,

4

which I admit is susceptible to more than one

5

reading.

6

paid because it's reduced to zero, but then when you

7

read the whole sentence you can read it to say then

8

their day will become a forced outage day and it

9

leaves unanswered the question of do you get paid for

10

And they went back and had

You can read it to say, well, you don't get

an allowed forced outage day?

11

The facts are that Virginia Power is

12

payfng all of its other contracts that occurred in

,

13

1988 for forced outage days, every one of them get

'

14

paid.

15

are 20 contracts that we intend to introduce.

.,

16

17
18
19

We're the only exception to the rule.

THE COURT:

There

Are all those contracts the

same as these?
MR. HIXON:

No, sir, they are not all the

same but they all have the same language.

20

THE COURT:

Same as this?

21

MR. HIXON:

~hat

22

receive a monthly capacity payment.

23

about the allowed forced outage days and they all get

24

paid, the only difference between their contract and

25

ours is this language right here, so the real

says that you shall
~hey
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1

question is:

2

the language which is clear and unambiguous and

3

precludes our payment under the mandatory obligations

4

of the contract?

5

\

Page 52

Bas Virginia Power crafted in 10.15D

If you read this enough times and really

6

look at it you can see that that's not the result.

7

All this sentence does is in its first clause is

8

describe a condition.

9

this sentence at all if the payment went to zero and

10

you didn't get paid.

11

to 2 percent.

12

contract.

You know, you wouldn't need

You'd just stop, just decline

You'd take this sentence out of the

You know why they put it in there?

13

~BE

14

XR. HIXON:

15

what would be a forced outage day.

16

they dropped only 5 percent it would be a forced

17

outage day, so we're now going to define that a

18

forced outage day is going to occur when this needle

19

goes down to 45 percent.

20

leaves unanswered the issue that is in this case,

21

that is, whether or not they intended by that to

22

carve out of this contract our right to receive

23

monthly capacity payments for the equivalent of one

24

day for each forced outage day that occurred.

25

simply did not occur, it simply did not occur.

COURT:

Why?
Because they want to define
Used to be if

That's all it does.
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THE COURT:

Page 53

Mr. Gromel argued earlier or

2

previously that it's just common sense that you ought

3

not be paid for something you didn't provide.
MR. HIXON:

4

Well, I don't think he really

5

means to pursue th.at argument because of two reasons.

6

One, I'd like to hear him explain the other 19

7

contracts that get paid for forced outage days,

8

number one.

9

contracted between themselves to pay for forced

Humber two, that the parties·up front

10

outage days.

11

than an employee who has a contract on a salary basis

12

who's a civil servant and under that contract, that

13

employee has a certain number of allowed forced

14

outage days, which are called sick days.

15

employee has a certain number of scheduled days which

16

are called vacation days and the agreement going in

17

is that if you perform in accordance with the

18

expectations that you will get paid.

19

And it's not any different, Your Honor,

The

Now, a civil servant, a salaried

20

employee, when he takes a sick day and he has no

21

output on that day, he's not producing, does he get

22

paid?

23

parties recognize that the employee is going to incur

24

maybe one day a month as sick days.

25

Sure, he gets paid because up front the

It's expected.

In a power plant, Your Honor, it's not
Mary Ann Payonk, RMR-CRR
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1

any

2

evidence that will show that, that power plants are

3

just like employees in that sense.

4

what is known as a forced outage.

5

unexpected interruption in their operation where they

6

can't perform.

7

expected to have 30 of them per year and we're

8

allowed 30 per year and if we do, we don't get

9

penalized.

di~ferent

10

from that.

Page 54

There's going to be

Power plants have
That's an

we have them at our facility.

We're

Virginia Power's own facilities have

11

exactly the same thing.

12

breakdowns, they have 30 per year, they get paid.

13

They recover 100 percent of their capital costs

14

through the State Corporation Commission in the form

15

of rates to its rate payers.

16

that, well, we're not producing that day, therefore

17

we're not entitled to recover that portion of their

18

rates.

19

than the example that I just gave you about an

20

employee who incurs sick leave.

21

They have unexpected

Of course they do.

They are not arguing

It's not any different

If you go into the agreement with an

22

understanding up front that it's reasonable to expect

23

a certain number of forced outage days or sick days

24

then the argument that you're not getting paid

25

because you're not working doesn't hold upJ
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1

otherwise

and that's what Virginia Power did.

2

It's just like had the employee come in.
THE COURT:

3

.{

\

You may have mentioned this already, but what does

5

that formula apply there?

6

HR. HIXON:

The example?

7

THE COURT:

Yes, well, of the reduction.

8

HR. HIXON:

The example here?

9

THE COURT:

Yes.

10

HR. HIXON:

All right, let me show that

11

to you.

12

around here.

13

facility has a hundred percent output and the formula

14

says that if you drop by plus or minus 5 percent you

15

get into the scale, which is demonstrated by the

16

example.

18

I think I can if you don't mind my stepping
This is the way it works.

THE COURT:

This

I know that, but when would

that ever apply in your view?
MR. HIXON:

19

/

You may have -- go ahead.

4

17

·",.

Page 55

20

would apply.

21

80 percent of output.

For example, this is when it

Let's say that you're operating at
You're on the scale.

22

THE COURT:

Right.

23

MR. HIXON:

Go down to right here.

24

That's your level of output.

And how much you're

25

going to get paid for that day, the -- you take

'
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1

95 percent and subtract 80 from it such that you have

2

a 15 percent deviation from your output.

3

formula says that you're going to lose 2 percent of

4

your capacity payment for that day for every percent

5

of deviation so that you lose 30 percent of your

6

capacity payment for that day.
THE COURT:

7

apply the formula, though?

9

there is a reduced output?

11

MR. HIXON:

THE COURT:

18

i'

That day would not be a

MR. HIXON:

No, sir, it is not a forced

THE COURT:

That's what the thing says,

outage day.

16

17

Yes, sir, below 95 percent,

forced outage day?

14
15

Do you apply it when

the plus or minus 5 percent deviation.

12
13

And the

Well, when do you begin to

8

10

.-

Page 56

doesn't it?

That's what 10D says?
MR. HIXON:

No, 10.15 says when you get

19

down to 45 percent such that the payment for that day

20

would amount to zero, which happens to he 45 percent,

21

because the difference between 45 and 90 is 50 and

22

you lose two for one so that's a hundred percent

23

reduction, this 10.15D says this is -- if you're

24

operating up here, these are not forced outage days,

25

they are just reduced payments and we're getting all

.:.
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1

of those, no problem there.

2

get down to 45 percent, this language says then that

3

day

4

5

What happens when you

THE COURT:

So does that count against

MR. HIXON:

Yes, sir, it sure does.

your 30?

6

7

That's exactly why they put it in there, that it

8

becomes a forced outage day and it starts ticking

9

against your 30 days.

But what it doesn't say and

10

what's missing is you don't get paid for that.

11

There's nothing in this contract that says that you

12

don't get paid.
THE COURT:

13

Well, when you work through

14

the formula under the right circumstances you would

15

get paid, won't you?
MR. HIXON:

16

If you were operating at

17

46 percent you would get 2 percent.

What happens

18

when you go to 45 percent?

19

would otherwise be zero creates a condition that that

20

day then becomes a forced outage day and this

21

paragraph does nothing more than define what is going

22

to happen.

23

day's payment goes to zero then that day shall be a

24

forced outage day.

25

argue that the word "then" isn't there.

Okay, the payment which

It says that if that deviation for that

Now, Virginia Power wants to
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1

just say it goes to zero and that's the end of it and

2

it's no.t only a zero payment under the partial

3

deviation but it's also a forced outage day for which

4

you get paid zero.

5

logic to do that.
THE COURT:

But that's the difference.

7

MR. HIXON:

That's the difference in

8

interpretation.

9

argument about how you read that paragraph.

That's their argument, that's our
Row, the

court is faced with the problem of not --

11

\

Row, that takes some leap in

6

10

I

Page 58

THE COURT:

Why is that ambiguous?

12

Couldn't the court construe that one way or the other

13

and decide the case?

14

HR. HIXON:

The classic definition of an

15

ambiguity as cited again in the Doswell case is when

16

there is a provision in the contract which is

17

susceptible to two or more reasonable

18

interpretations, then that agreement, that provision

19

is ambiguous.

20

you, that Doswell has blessed and that is the classic

21

definition.

22

where you're choosing between my argument or

23

Hr. Gromel's argument because both of them I presume

24

from your questions are reasonable interpretations of

25

·the agreement.

That's the law that we've cited to

You ought not to put us in a position
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Halasz Reporting
(804) 741-5215

1055

Hearing TranscriptMarch 11, 1996
1

~HE

COURT:

Page 59

Well, to the extent that one

2

is reasonable then one ought to prevail

3

way of contract interpretation.

4

MR. BIXOB:

I

suppose by

Judge, if there's only one

5

reasonable interpretation of this agreement

6

might be mine.

it

You might buy mine.

7

THE COURT:

Might be.

8

HR. HIXON:

But if that's the conclusion

9

you reach, that's the conclusion you reach.

But I

10

dare say you've heard enough about this provision and

11

how it is to be read with other applicable provisions

12

of this contract to hopefully assure yourself that

13

this contract provision is susceptible to more than

14

one reasonable interpretation.

15

doesn't answer the question.

16

question is okay, it becomes a forced outage day.

17

Who says that you don't get paid for it?

18

answer that question.

19

contract would indicate that you do get paid.

And more so, it
The answer to the

Doesn't

Everything else in the

20

It's like the argument that you've got an

21

affirmative obligation and in order to find something

22

that says that you're not entitled to be paid you

23

have to find ·something that carves it out.

24

have an affirmative obligation under this contract or

25

Vepco does to make monthly payments, absolutely
Hary Ann Payonk, RMR-CRR
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ungua~ified

Page 60

obligation to make a monthly payment.
Now, find something in the contract that

2

3

says that you're not -- that they are not obligated

4

on forced outage days.

5

well, it says zero here so therefore we interpret

6

this to mean that you don't get paid for forced

7

outage days.

8

qualifies the condition and describes when that day

9

is going to become a forced outage day but it doesn't

~hey

point to this and say

we look at it and say well, that

10

say that you don't get paid.

11

lawyers arguing both sides of the issue.

12

reasonable and theirs is reasonable, let's find out,

13

judge, in this case, let's find out what the parties

14

really intended.

15

this case.

~hat's

Now, this is two
If ours is

the touchstone to decide

Let's have a jury, a trier of fact.

16

THE

17

MR. HIXON:

COUR~ 1

Is this ·a jury trial?
Yes, sir.

Let's have a jury

18

or a trier of fact find out what these parties really

19

intended, and that's what Virginia Power's afraid of

20

in this case.

21

contract and we're going to prove it and they don't

22

want conflicting facts to be put in about what the

23

parties intended with respect to these payments.

24

you accept Virginia Power's reading --

25

They know what was intended by this

THE COURT:

If

Well, I just -- well, how do
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1

you.-- go ahead.

2

goes to zero?

How do you get past the payment

That's plain enough, isn't it?

MR. HIXON:

3

Page 61

Yes, sir, it is.

It's

4

perfectly plain that it says if that day's -- but

5

what is it prefaced by?

•If.•

6

THE COURT:

"If.•

7

HR. HIXON:

Which is a conditional

8

modifier of the clause.

9

what occurs?

10

Well, that same day -THE COURT:

11

here?

12

it?

It says if that happens,

Where's my sheet?

Isn't that what occurred
That occurred here, didn't

13

HR. HIXON:

Which?

14

THE COURT:

You've got several -- you've

15

got all these days in which there was -- for example,

16

when that happened on November 7, 1995 in the chart

17

here, would you expect payment on that day?

18

HR. HIXON:

Yes, we expect payment

19

every -- we expect a monthly payment unless the

20

number of days that have been permitted by the

21

contract, that is the 30 allowed forced outage days

22

is going to be exceeded.

23

This handout that they gave you, judge,

24

only deals with situations that describe the actual

25

operation of the facility on that day.
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1

see that for 75 percent of them, the output in that

2

column goes to zero, which is exactly the description

3

that I was giving you up here of what sort of day

4

we've got.

5

it's just like that exhibit that's in front of you,

6

the output of that facility went to zero.

7

an interruption, there was a break in service and it

8

goes to zero.

9

under this definition of the contract.

,

\.

10

i

'

There was

It doesn't get on this sliding scale

Bow, I will conclude by just going back

11

to 10.150 one more time and saying that what happens

12

here is that when that -- at that 45 percent level

13

there's a conversion at that 45 percent level from

14

zero to a forced outage day.

15

It doesn't say that you get paid zero, it says if

16

that deviation reduces the payment to zero, then

17

what's going to happen?

18

day.

19

get within your allowance of 30 days.

20

(

It's not this day on the sliding scale,

That's what it says.

It becomes a forced outage

It doesn't say and you don't get paid, you just

~BE

COURT:

I think I heard earlier that

21

that relates to G, that the reason then that day

22

shall be a forced outage day relates to G inasmuch as

23

you can determine from that which days will stand for

24

this liquidated payment, liquidated damage provision.

25

HR. HIXON:

Well, sure that's the way
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1

Virginia Power wants to read it but that's not what

2

the contract says.

3

forced outage day and it's an allowed forced outage

4

day that the definition only applies for purposes of

5

determining liquidated damages?

6

for a certain number of forced outage days that are

7

permitted to be paid for under the contract, period.

8

There's nothing in this paragraph that says that this

9

treatment is only going to be applicable for

;.·'

\.

'

(

Page 63

Who says that when you get a

The contract allows

10

determining how you calculate liquidated damages

11

under paragraph G.

12

that's the argument of counsel.

13

My position is that's not right.

14

That's Mr. Gromel's argument, but

THE COURT:

That's not right.

That's what the Supreme Court

15

in Doswell told us we have to stay away from,

16

counsel's argument.

17

MR. HIXON:

That is correct.

The fact

18

that both of us have different and conflicting

19

positions on how you interpret this is not

20

controlling;

21

clearly and unambiguously state that for lO.lSD-type

22

forced outage days you don't get paid?

23

it is relevant to show, though, in making that

24

determination to consider reasonable interpretations

25

of the contract.

The question is:

Does that paragraph

And I think

I think our interpretation is
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1

reasonable, their interpretation is reasonable.

2

Let's get somebody to hear what the parties really

3

intended by that language because that's really what

4

we're

S

these parties intended when they entered into this

6

contract and nothing more because that'll flesh out

7

what the truth is in the case, not some stifled

8

interpretation of 10.15D that's come up that's been

9

brought forth by the attorneys in the case.

try~ng

10

to do.

We're trying to find out what

In conclusion, Your Honor, the ruling on

11

10.15D and its ambiguity is before the court

12

irrespective of that ruling.

13

case goes forward to see what kind of case we're

14

really talking about, and certainly with respect to

15

Count Three of this claim.

16

would ask the court enter an order saying it will

17

permit parol evidence to help the trier of fact in

18

this case find out what the true intent of the

19

parties was.

It's our position the

t

'

20

THE COURT:

Gentlemen, I need to take a

21

recess for about five minutes.

22

(Recess)

23
24
(
\

For those reasons we

25

THE COURT:

I'll be back.

Hr. Gromel, do you have any

comment?
HR. GROMEL:

Yes, I do, Your Honor.
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2

MR. GROMEL:

3

I'm sure you do.
I

suppose you ought to wait

for Mr. Hixon.
~HE

4

COURT:

Oh, yes.

Maybe

took a

I

5

.legal less

6

10 and started a little late here, obviously.

8

tha~

five, but I have a jury trial set at

MR. GROMEL:

7

Then I'll try to move right

along.

9

THE

COURT:

All right.

Really, I'm

10

listening to essentially the same arguments I've

11

heard three times before.
MR. GROMEL:

12

(

COURT:

1

Page 65

Well, you are.

A couple

13

points.

First of all, the brand new startling fact

14

is where he started out in his argument.

15

point I made at the very start of mine.

16

attempting to alter the facts to fit their theory.

17

And what they've done here is they've said in their

18

pleading and in their discovery that they have

19

triggered forced outage days triggered by 10.15D and

20

they've given us those days, and throughout their

21

discovery up until even on Friday they handed us this

22

exhibit and it showed the days that they say are

23

Count Three days, which are the declared.

24

that?

25

When you count them there are 25 that don't have that

They handed this to us on Friday.
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1

bullet.

2

B.

3

days by 10.150.

~hat's

Now, the Supreme Court of Virginia won't

5

put up with this.

6

180 like they're doing now, and that's what they're

7

trying to do.

8

pleaded it, they've given us discovery responses,

9

suddenly they say none of our days are triggered

They've alleged this thing, they've

forced outage days, judge, and we want to prove to

11

you that they are in fact declared forced outage

12

days.
Now, as a matter of law, it doesn't

14

matter.

15

provision in 1.20A is given meaning by the release

16

that it provides to them under 7.6.

17

to continue to try when they are put under dispatch.

18

If they are having a problem, they declare a forced

19

outage day.

20

determine whether a day is an A day or a B day as

21

they ·say.

22

/

You can't at the last minute do a

10

13

..

consistent with their schedule A and

In other words, those are triggered forced outage

4

·t

Page 66

As I've explained before, the declared

~hey

don't have

There's no factual issue here to

What we have, judge -- again, this is a

23

composite from their discovery responses.

24

of the 43 days was dispatched.

25

dispatched at 165 thousand.

Every one

Every one was

On every day their
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1

actual generation didn't exceed the 46 percent and so

2

it's not a question of a factual dispute on whether

3

it's an A or a B under 1.20, it's that these are the

4

undisputed facts.

5

dispatched, when they were asked to generate and

6

their generation level didn't reach the 46 percent.

7

Many days it was zero.

8

they drop down.

9

comes in, they drop off to zero.

10

There were 43 days when they were

Sure, it starts off and then

By the time that second phone call

Now, what does 10.15D mean?

Well, here's

11

what it means.

12

one sentence and clearly that one sentence

13

contemplates a zero payment.

14

inartful sentence that Doswell was

15

just because one sentence in a provision may be

16

inartful doesn't make that whole provision

17

unambiguous.

18

look at -- I'll borrow Mr. Hixon's exhibits for ease

19

of reference -- very plainly and clearly says you

20

take a two-for-one reduction.

21

Your Honor, they can focus on that

And maybe that's the
talk~ng

about, but

The very first part of D that we can

THE COURT:

That's what I was trying to

22

get Mr. Hixon to see but he said no, it all gets down

23

to -- there it is.

24
25

MR. GROMEL:

Level specified --

(reading), then for each percent or portion of
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for each one deviation from the

1

a

2

above-allowed plus or minus then at North Carolina

3

Power's option the payment for that day's dependable

4

capacity shall be reduced 2 percent.

5

that mean?

per~ent,

It means what this chart shows, judge.
THE COURT:

6

Row, what does

Wouldn't it have been better

7

for me if that whole sentence, if the sentence that

8

follows percent wasn't there?
HR. GROHEL:

9

10
11

THE COURT:

This sentence here?

Well --

Why does it say as he argued

then that day shall be a forced outage day?

12

HR. GROHEL:

Because they wanted to be

13

clear that if you were going to permit a reduction in

14

the payment

15

95 percent, if they dropped off below 95 percent that

16

automatically was a forced outage day.

17

particular contract, these people didn't want that so

18

they negotiated D and this provision does not appear

19

in any other contract in the United States.

20

stands alone, Your Honor.

21

that were executed in '88.

22

see, all the other contracts at

This

This

It's in none of the others

The point was that if the power company

23

was going to allow them to get a partial payment for

24

reducing their delivery, then they wanted a point at

25

which, 45 percent, that that day also is going to
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1

start to count against the liquidated damage

2

provision that's 500 thousand dollars a day.

3

point here, judge, is when you read this sentence and

4

apply it to these facts that I've just shown you that

5

are not in dispute, it says you get a two-for-one

6

reduction and it takes it down to here.

7

this example shows you, how you do it.

8
9

But the

That's what

Row, if Your Honor will look at this
graph for a minute I think you'll clearly see what

10

their argument is.

11

what their argument is.

12

this chart, okay, okay, okay, okay, we're going to

13

get a reduced payment, reduced payment.

14

even at 46 percent we would get a 2 percent payment.

They say it's reasonable.

Here's

They say if you move down

Row what do they say?

15

(

Page 69

They say

They say but if

16

this drops down below 46 percent, look what happens

17

to us.

18

That's their position.

19

to the court.

20

of D.

21

the plain language says you make a two-for-one

22

reduction, it contemplates a zero payment and you get

23

a forced outage day, as well.

24

just like in Doswell where in Doswell you had one

25

sentence that referred to the costs associated with

Boom, we get a hundred percent payment.
That's what they're arguing

That's not a reasonable interpretation

The only reasonable interpretation of D is as

And just to make sure,
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1

Ches~erfield

2

said you get all of the costs and Doswell argued that

3

meant all the costs, not just

4

there was an example, a calculation example just like

5

here and the Supreme Court of Virginia said okay, we

6

also look at the calculation example, there is

7

nothing in the calculation example that places any

8

limitation on what happens on this chart.

9

{

7 then later on you had a sentence that

~hesterfield

7, then

When you keep going down and down and

10

down, what happens is, as the chart shows, it becomes

11

zero.

12

agree all the way down this chart until it gets to

13

below 46 but then suddenly, boom, we get a

14

hundred percent of our payment back.

15

16

Now, they say no, that's not right.

~BE

COURT:

Okay, we

Well, I think he argued that

D is not even implicated here.

17

(

Page 70

HR. GROHEL:

Let me deal with that, Your

18

Honor.

19

real -- it's the point that I'm really dumbfounded to

20

think that these lawyers who have through these

21

pleadings and these responses to discovery as late as

22

Friday now come and take a position that it

23

doesn't

24

this.

25

~hat's

the real surprise here, it's the

that D doesn't have anything to do with

What were they thinking when they alleged
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1

that 25 of these days are triggered forced outage

2

days triggered by section 10.15D?

3

thinking each time that they amended these things?

4

But the point is this, Your Honor:

5

standing up at the facility after they get the first

6

phone call and screaming at the top of their lungs or

7

calling up Virginia Power and saying wait a minute,

8

we declare a forced outage day doesn't keep the

9

o·perative provisions of 10.15 from operating.

What were they

Simply by

It

10

doesn't say that.

11

as we discussed a moment ago gives them the right if

12

they are incurring problems to stop and fix it and

13

not run afoul of section 76 of the contract that

14

imposes on them the duty to respond ·to Virginia

15

Power's dispatch.

17

Their declared forced outage day

THE COURT:

16

Isn't it essentially what

they are saying they did?

18

MR. GROMEL:

19

THE COURT:

They are saying
You know, you get to a point

20

where you can't make it, if you will, so you declare

21

that day.
MR. GROMEL:

22

[

Page 71

They declare a forced outage

23

day, all right, and that's fine.

24

becomes:

25

for that forced outage day?

Then the question

Do they get the dependable capacity payment
That's the point.

\
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1

2

THE COURT:

Page 72

Well, he says A says it

guarantees a steady stream of payment, A.

3

MR. GROKEL:

4

THE COURT:

5

MR. GROMEL:

10.15A?
Yeah, 10.15A.
10.15A says you get your

6

dependable capacity payments, that's true.

What they

7

are saying is 10.15D doesn't apply to these days on

8

this chart because after they drop to below the plus

9

or minus 5 percent of dispatch they say that they

10

somehow picked up the phone or did something after

11

they got the requisite first phone call and then they

12

said wait, it's a declared forced outage day.

13

Well, so what?

The point is there's

14

nothing in 10.15D that says it no longer applies.

15

There's nothing in here about that situation.

16

don't see the declared, so-called declared forced

17

outage day here.

18

is because it exists in the definition under 1.20A

19

and it exists in that definition for one purpose and

20

that's to give them the right to he relieved of that

21

dispatch so that Virginia Power on that day when

22

they're having a problem, they start to fall off,

23

they get the first phone call or even the second

24

phone call and then they say whoa, wait a minute, we

25

declare a forced outage day.

You

The only reason it comes up at all

Sure, they give up
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1

their dependable capacity payment but they're not in

2·

breach of the contract under 7.6 for failing to

3

continue to meet Virginia Power's dispatch.

4

what the right to declare the forced outage day does

5

under 1.20A.

6

THE COURT:

7

HR. GROKEL:

That's

But they don't get paid.
They don't get paid the

8

dependable capacity payment.

Why?

Because the

9

actual generation level that they produced fell off

10

to zero.

11

apply the two-for-one reduction and you can see that

12

any time it falls below that, they get zero, and

13

that's what that provision says.

14
15
16

It fell down below the 46 percent.

THE COURT:

You

So the allowance of the 30

forced outage days is what?
HR. GROMEL:

Yeah, the allowance for the

17

forced outage days is for before a liquidated damage

18

kicks in, a separate concept.

19

money they owe us back, that's G.

20
21
22

THE COURT:

Liquidated damage,

That's the only purpose for

which that's there?
XR. GROMEL:

That is right.

That's how

23

it fits together.

That's why this court must

24

construe it all together, not be led -- I agree

25

well, Doswell doesn't say the court shouldn't listen
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1

to arguments of counsel, what Doswell says is just

2

because parties may disagree over how a contract

3

should be interpreted doesn't mean it's therefore

4

ambiguous.

5

it's the court's job to put it together make sense

6

out of it and give it the reasonable construction.

7

(

(

Page 74

That's what Doswell said.

~heir

Doswell said

construction is not reasonable.

8

~heir

construction says you get to the bottom line,

9

boom, we're back up to 100 percent even though we

10

admit at 46 percent we're only entitled to 2 percent

11

of the dependable capacity payment.

12

by their argument.

13

say then if we even fall down one percentage point

14

more, guess what happens to us?

15

full dependable capacity payment paid to us.

16

not a reasonable position, can't be reasonable

17

construction.

18

sentence, it's not consistent with the last sentence

19

example and it's not consistent with the plain

20

reading even of that sentence, although even if the

21

court were to conclude that that might not be the

22

most artfully drafted sentence, nevertheless, in

23

context it clearly shows they are not entitled to a

24

dependable capacity payment for any of these day!:s.

25

They admit that

That's what's admitted, but they

We suddenly get the
That's

It's not consistent with the first

There is no factual dispute over the
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1

facts of whether it's a declared or a triggered

2

forced outage day.

3

Mr. Hixon was v.ery careful when· he made his argument

4

to you about that.

5

said we've alleged that we didn't get the notices,

6

then almost his voice trailed off but he said because

7

we declared it a forced outage day before the second

8

notice.

9

..

:.

'·

Page 75

That's not in dispute here.

What he said as to Count 3, he

What I'm saying to Your Honor is there is

10

no dispute that the two phone calls that are

11

contemplated here were made for each of these days.

12

What Mr. Hixon argued to you was not that.

13

say no, we didn't say we didn't get the phone calls

14

or the dispatch fell below 46 percent, he says before

15

that second phone call that has to be made no more

16

than 15 minutes apart we say there maybe a factual

17

dispute as to whether we stood up and declared a

18

forced outage day.
The response to that is:

19

The response to that is:

Be didn't

It doesn't

20

matter.

D continues to

21

control.

22

they've done and be relieved of their duty to keep

23

trying to generate but by doing so so that they can

24

fix the thing for the longer haul they give up their

25

dependable capacity payment under D.

They can declare a forced outage day as
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1

THE COURT:

2

MR. GROMEL:

3

There are no free days.
There are no free days

except under the scheduled --

4

THE COURT:

5

HR. GROMEL:

Yeah.
-- outages, they have the

6

scheduled outages.

7

B, the force majeure.

8

their fault, even when it's by something else over

9

and beyond their control they don't get paid a

That point is even emphasized by
Your Honor, even when it's not

10

dependable capacity payment.

11

that so now what they are trying to say is even when

12

it is our fault, when we're running down and we can't

13

make it, somehow they want the court to give a

14

different twist to D and it just doesn't do it.

15

(

Page 76

That's -- they concede

Your Honor, for all of these reasons we

16

think the court can only reach the reasonable·

17

conclusion that construing these documents means that

18

the contract is clear and unambiguous.

19

court reaches that conclusion, the court then must

20

throw out all the -- must grant summary judgment on

21

all the counts because there's no factual dispute

22

that D precludes, gives Virginia Power the right not

23

to make dependable capacity payments for each of

24

those days in question.

25

Limitations counts for the reasons I've previously

Once the

And the fraud and Statute of
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1

argued which essentially are not rebutted dictate the

2

dismissal of fraud, as well.
THE COURT:

3

Thank you, Your Honor.

Counsel, I know you're

4

anxious about what the outcome of this ·motion will

5

be, which is another shade of previous motions, I

6

think.

7

you're anxious to know because it's two weeks from

8

today.

9

10

(

Page 77

I don't know, I'm going to let you -- I know

This is a jury trial?

HR. GROMEL:
THE COURT:

Yes, Your Honor.
I'm going to let you know the

11

outcome of this motion on Wednesday.

12

over those documents again one other time.

13

MR. GROHEL:

14

(Adjourned - 11:10 a.m.)

I will pore

Thank you.

15

16
17
18
19

20
21

22
23
24

(

25
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1

(10:00 a.m.)

2

THE COURT:

Good morning.

3

MR. BARIL:

Good morning.

4

MR. GROMEL:

s

THE COURT:

6

•
(

Good morning.
Mr. Gromel, you have a

motion?

7

MR. GROMEL:

8

MR. BARIL:

9

Page 3

Yes, Your Honor.
Your Honor, I think

Mr. Gromel is here to present an order.

I'm here to

10

ask the court to clarify its ruling and, once that's

11

done, to reconsider your ruling which I think is an

12

issue we ought to take up before we get to the order

13

because if I'm right we don't get to the order.

14

I'm wrong, then we talk about what the order should

15

say.

16

motion to clarify your ruling Monday afternoon or in

17

the alternative to be heard on our motion to

18

reconsider as it relates to Count 3.

If

I'd like the opportunity to bring forward our

19

THE COURT:

All right.

20

MR. BARIL:

May I proceed?

21

THE COURT:

I didn't mean to say you

22

wouldn't have an opportunity to be heard but his

23

motion was filed first, I believe.

24

MR. GROHEL:

25

THE COURT:

Yes, Your Honor.
I'll hear from him and you
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1

and if need be we'll make the appropriate

2

adjustments.

3

MR. GROMEL:

Your Honor, as Mr. Baril has

stated, we are here this morning or Virginia Power's

5

motion for the entry of an order consistent with the

6

court's March 18 opinion letter.

7

opinion letter raised the question about the

8

notification issue of 10.150 so let me address that.
THE COURT:

Your Honor's

Let me say I did that because

10

in reviewing my notes following the hearing on the

11

11th, was it?

12

MR. GROMEL:

13

THE COURT:

Yes, Your Honor.
I made a notation that during

14

Mr. Hixon's argument that he stated that notice was

15

still an issue and I had some difficulty in my mind

16

reconciling that with what the status of things were,

17

but that's why I said what I said.

18

(

Go ahead.

4

9

(

Page 4

MR. GROMEL:

Your Honor, I believe that

19

what Mr. Hixon said then according to my notes and as

20

I think I argued even on rebuttal was not that there

21

was a factual dispute about whether the notices were

22

given but it tied into their legal argument that by

23

declaring a fraud it rendered moot the notice

24

questions because they claimed until the court's

25

ruling that under their view of the contract if they
Mary Ann Payonk, RMR-CRR
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1

declared a forced outage day before that second

2

notification was made that then that rendered moot

3

the issue.

4

5
6

t

(

But we can
THE COURT:

I had it recorded as notice

is still an issue in this case, but go ahead.
HR. GROMEL:

Yes, Your Honor.

Of course,

7

the answer as is oftentimes the case lies in the

8

pleading and the contract and that's what I'd like

9

to -- I have brought along an extra copy of the

10

•

Page 5

Amended Motion for Judgment and the contract.

11

THE COURT:

12

HR. GROXEL:

Band it up, please.
Your Honor, let's look

13

together at paragraph 13 of the Amended Motion for

14

Judgment because therein lies the allegation of what

15

this lawsuit is all about.

16

that they allege that Virginia Power has breached the

17

contract by failing to make capacity payments to WLP,

18

Virginia Power has wrongfully withheld capacity

19

payments on each day that WLP has experienced a

20

forced outage day, and that's what I want to draw the

21

court's attention to •

22

Your Honor sees there

This lawsuit is for recovery of the

23

payments for their alleged forced outage days.

24

what is a forced outage day?

25

contract and look at the definition of a forced

Let's turn to the
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Halasz Reporting
(804) 741-5215

lOSO

Row,

Hearing TranscriptMarch 22, 1996

(

1

outage day at 1.20.

2

contract.

Page 6

That's page nine of 64 of the

3

THE COURT:

4

HR. GROMEL:

I have it.
What is a forced outage day?

5

It's, quote, each continuous 24-hour period

6

with the start of a forced outage, another defined

7

term, regardless of the number of actual outages that

8

may occur during ·such 24-hour period, A, designated

9

by the operator as a forced outage day, B, a forced

beg~nning

10

outage day which is determined pursuant to 10.15D.

11

.So what

12

Necessarily, therefore, they've alleged the existence

13

of a forced outage day because to be a forced outage

14

day it must start with a forced outage.

th~y've

alleged is forced outage day.

15

If we now move up to the top at 118 we

16

can see what the definition is of a forced outage.

17

It's an interruption as determined by the facility's

18

30-minute integrated output of the facility's

19

delivery of the net electrical output to Borth

20

Carolina Power and such interruption is not, A,

21

corrected after two oral notices from North Carolina

22

Power or the result of a scheduled outage or

23

requested by North Carolina in accordance with the

24

terms of this agreement.

25

How, let's get rid of B and C.
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1

not allege here that any of these days is a scheduled

2

outage or that it's anything in accordance with the

3

terms requested by North Carolina Power, what they've

4

alleged is that it's a forced outage day under 1:20.

5

And as we've seen, a forced outage day by definition

6

requires the commencement of a forced outage so we go

7

back to the definition of forced outage and we see

8

that by definition, a forced outage requires two oral

9

notifications from Virginia Power.

10

In essence, Your Honor, this has never

11

been a disputed fact because their very own pleading

12

alleges a forced outage day.

,

13

is all about.

\.

14

from this contract demonstrate that the two oral

15

notifications have been given by Virginia Power or

16

else it can't be a forced outage day.

That's what this case

The definitions that that encompasses

t

17

•

So, Your Honor, that in short is the

18

answer to the court's inquiry.

19

issue that's genuinely in dispute as to whether

20

Virginia Power gave the oral notifications or not.

21

The definition of the contract in conjunction with

22

their pleading answers the question and so, Your

23

Honor, for that reason we submitted the order that we

24

did, which

25

THE COURT:

There's no factual

You submitted it but I never
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'

1

saw the order.

2

you.

3

sent the clerk, apparently.
MR. GROMEL:

I held onto the original

because Mr. Hixon had indicated that he was not.

6

prepared to sign a very similar version but I have

7

that right here if I could hand it up to the court.
COURT:

8

~HE

9

MR. GROMEL:

All right.

~hat's

the same?

That's the same as was

attached to the motion, yes, Your Honor.
Your Honor, simply stated, that's the

11

(
'·

Thank

5

10

•

I'm sure the clerk has it.

And you did provide a copy of everything you

4

'

Page 8

12

answer to the court's inquiry.

It's all bound up in

13

the allegation and the definitions of the contract.

14

And as the court knows from when we were here last,

15

Berry versus Klinger, the Virginia Supreme Court case

16

of 1983, says that a litigant is bound by his

17

pleadings.

18

you can't come change your pleadings on the eve of

19

trial.

20

This was given to the court.

21

even as we stand here to amend their pleadings in any

22

regard.

23

now, there's no motion pending in that regard

24

whatsoever so they are bound by that pleading and

25

that's the answer to the court's inquiry.

And in that case the Supreme Court said

We submitted this issue on summary judgment.
~hey

have not sought

They didn't seek it then, they don't seek it
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1

~HE

2

HR. BARIL:

(

•
{

All right.
Good morning, Your Honor.

3

For the record, my name is Steve Baril and I

4

represent the Plaintiff, Westmoreland.

5

f

COURT:

Page 9

If it's not clear from the papers that

6

have been filed with the court, let me make it

7

crystal clear that we of course object to the order

8

that has just been tendered to the court but we are

9

here specifically on Westmoreland's motion first and

10

ask the court to clarify its ruling as set forth in

11

the letter opinion that we received Monday afternoon

12

dated March 18, 1996.

13

question:

14

say that all forced outage days including those

15

designated forced outage days under Count 3 are

16

controlled by l0.15D of this contract and therefore

17

are out of the

18

intended to say that and we're seeking clarification

19

before we go forward with any order or the next step

20

until we can clarify just what the court meant

21

specifically as to our allegation that we have

22

designated certain days under this contract and those

23

18 days are embodied in Count 3 of our Amended Motion

24

for Judgment.

25

Specifically, this is the

We did not believe that the court meant to

c~se.

We don't believe the court

And if the court did in fact intend to
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1

say that, then we would respectfully submit that that

2

was error and we would like the court's indulgence to

3

go forward on a motion to reconsider not your ruling

4

as to Count 1 or to Count 2, because we've been up

5

here as you know on four occasions skirmishing ·

6

primarily over Count 1.

7

you have subscribed to Virginia Power's

8

interpretation of the contract insofar as it governs

9

Count 1, and obviously we object but we accept the

10

court's ruling for purposes of the argument today.

11

At this juncture of the case

Likewise, we accept the court's ruling as

12

to Count 2, which is the fraud claim, but we're here

13

solely to be heard on and to focus the court's

14

attention on Count 3, which we've alleged to be an

15

alternative, independent, freestanding breach of

16

contract claim that has nothing to do with Count 1 or

17

Count 2 and is not controlled in any respect by

18

Section 10.15D of this contract upon which

19

Virginia Power relied for its defense as to Count 1

20

and Count 2.

21

(

Page 10

Row, that's where we are today, Your

22

Honor, and I'm prepared to go forward or to stop and

23

address the motion for clarification so that we all

24

understand.

25

I respectfully apologize for that, but

And perhaps it's our fault, and if it is
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'
~·

'
{

Page 11

1

to make sure where the court intended to go on

2

Count 3.

3

along with Count 1 as to our separate claim on the

4

designated forced outage days then we would like to

5

go forward and I'm prepared to do so now on our

6

motion to ask the court to reconsider that ruling if

1

that's in fact what you intended.
MR. GROMEL:

8
9

If you did in fact mean to lob off Count 3

seeking clarification?

May I he heard on the motion
Because Mr. Baril has now set

10

that up and he now wants to launch into the motion

11

for reconsideration, but before doing that I'd like

12

to be heard on the motion for clarification.

13

~HE

COURT:

14

MR. GROMEL:

All right.
Your Honor, we addressed

15

this very issue when we were here before.

16

addressed in the papers, it was addressed orally and

17

the point is simply this:

18

that their argument is under that 1.20A that we were

19

looking at just a moment ago.

20

THE COURT:

21

HR. GROMEL:

It was

Your Honor will recall

Let me get my copy.

Designated day.
Yeah,· 1.20A is what they say

22

gives them the right to designate it a forced outage

23

day.

24
25

Your Honor heard argument on that.
THE COURT:

The argument last time, they

are two different types of forced outage days
Mary Ann Payonk, RMR-CRR
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1

designated and one's determined under 10.1SD, that

2

was the argument.
MR. GROMEL:

3

I

That's exactly right.

As we

4

pointed out and as the court heard argument, 10.15D

5

is not qualified in any way.

6

section doesn't apply if they declare a forced outage

7

day.

8

that does for them is it relieves them of their

9

obligation under 7.6 of the contract, which requires

It doesn't say this

They can declare a forced outage day and what

10

them always to meet Virginia Power's dispatch.

11

that's the benefit it gives them to designate a

12

forced outage day, but there's nothing in 10.15D

13

itself that in any way ties into this designation of

14

a forced outage day and so the court properly in its

15

opinion of March 18 ruled that Count 3 likewise

16

should be dismissed on the ground of the summary

17

judgment motion that Virginia Power has made.

18

•

Page 12

And

My point simply is I believe Mr. Baril is

19

right, the court first.should decide whether it

20

intended to dismiss Count 3.

21

arguments?

22

nothing new.

23

say that ought to be the end of the motion for

24

clarification and there's no need for

25

reconsideration.

Did it hear the

Yes, it did hear the arguments.

There's

The court intended to dismiss it and I
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HR. BARIL:

1

t

Page 13

Well, I thought counsel was

2

going to address the clarification and depending on

3

what your ruling is there then I think procedurally

4

we go to the second stop.

5

intimately familiar with the letter that you wr9te on

6

Monday as I'm fairly confident that you're familiar

7

with the -THE COURT:

8

9

Your Honor, I know you're

Well, I tell you, I did mean

to dismiss Count 3 because I think it's tied to

10

10.1SD as has been stated.

That was my opinion when

11

I listened to the argument, and I thought about it

12

between Monday and wrote the letter.

13

include both Counts.

14

the contract live and die, if you will, under lO.lSD.

I intended to

Both Counts in my opinion by

.!

;,
~

•.

15
16

•.

THE COURT:

I respectfully have that

18

opinion and that's what -- I mean, you folks have

19

been arguing this point for several months now and

20

I've had an opportunity to revisit and revisit this

21

question and I come away with the conclusion and idea

22

that 10.1SD controls both, both Counts 1 and 3.
HR. BARIL:

23

{

Well, if that is the court's

ruling --

17

·t

HR. BARIL:

24

clarification.

25

motion.

I understand your

That answers the first part of the
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~HE

2

MR. BARIL:

I

also realize the court has

spent a great deal of time and devoted patience to

4

us, but since we were going to spend all of next week

5

together with a jury and we're not going to do ·that

6

for obvious reasons whichever way we go today I would

7

respectfully request that you give me a few moments

8

of your time to try to focus solely on Count 3 and

9

why that claim has a life of its own and should go

10

forward even accepting your ruling under Count 1 and

11

Count 2, because most of the argument has focused

12

over Count 1, and our position is Count 3 is

13

separate.
I

agree with Hr. Gromel, the starting

15

point is the pleadings, and

16

that I'd like to walk the court through.

17

that you will give me a few minutes to do this, and

18

with your indulgence I'd like to be heard on my

19

motion to reconsider Count 3.

20

(

All right.

3

14

•

COURT:

1

Page 14

21

~HE

have a package with me
And I hope

Are we really going to go

through what we've been discussing?

22

MR. BARIL:

23

think.

24

me.

25

COURT:

I

I don't think so, I don't

If you believe I have, I'm sure you'll tell

~HE

COURT:

I don't know if I can believe
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1
1
\

•

you_have until I hear you.

2

MR. BARIL:

3

~HE

4

COURT:

So what you'll be telling me

is something new?
MR. BARIL:

I hope so.

6

THE COURT:

Well, all right.

Well,

7

Mr. Baril, I'm going to take about a five-minute

8

recess and come back and I'll let you walk me through

9

it.
MR. BARIL:

11
12
13
14

Thank you.
(Recess)

THE COURT:

I didn't mean to take as long

as I did but I got hung up.
HR. BARIL:

All right, Mr. Baril.

Your Honor, as to our motion

15

to reconsider, as I said before, most of the

16

battleground was played out over Count 1 and the

17

application of lO.lSD to Count 1 and I'm not here to

18

repeat any of that and don't intend to.

19

focus on Count 3.

20

•

I'm going to try not to.

5

10

(

Page 15

I want to

And to help illustrate our motion for

21

reconsideration I pulled together some exhibits which

22

are nothing new per se, they are excerpts from

23

various pleadings and documents that have been filed

24

with the court, but I'd like to call the court's

25

attention to these various exhibits as a road map, if
Mary Ann Payonk, RMR-CRR
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1

you will, of where we started on Count 3 and where I

2

think we are today and why we should be entitled to

3

go forward on that, if I could hand that up to the

4

court.
MR. GROMEL:

5

Your Honor, I would object.

6

We'%e here for reconsideration apparently of the

7

court's ruling on summary judgment.

8

and everything concerning summary judgment was

9

submitted to the court and that's the basis on which

~hose

materials

10

the court has to consider so anything new at this

11

point would be out of order and we would object.

12

MR. BARIL:

I think I just said it's

13

nothing new.

14

faith make that objection when last Monday and

15

immediately prior to argument handed us a similar

16

package of documents, some of which were completely

17

new.

18

illustrative.

19

making my argument and I'd like to tender this to the

20

court.

21

I don't know how counsel can in good

We didn't object.

~his

is not new, it's just

It certainly would be helpful to me in

HR. GROKEL:

Last time I only submitted

22

to the court excerpts from discovery that had been

23

previously given to the court or that we had just

24

received prior to the trial and a couple

25

demonstrative type things from which I argued but I
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had only given the court discovery materials proper

2

on summary judgment.

3

•

Page 17

THE COURT:

As I recall, that is the

4

case.

It was some discovery materials both recent

5

and previous, a copy of the contract and a copy of

6

the Amended Motion for Judgment.

7

MR. BARIL:

Right •

8

THE COURT:

Then there was the two

9

colored graphs.

10

MR. BARIL:

We didn't see them before.

11

We didn't object.

We went forward.

This is nothing

12

new.

13

begins with the Amended Motion for Judgment.

14

through motions that have been filed, discovery which

15

had been served, and there's nothing new or

16

surprising in there to counsel.

17

I'd like to begin is with Exhibit Number 1, which are

18

excerpts from our Amended Motion for Judgment which

19

was filed on April 17, 1995.

20

excerpted out relevant portions and in trying to

21

assist the court and counsel I've highlighted the

22

things I want to call attention to beginning with

23

page five.

24

will see that in our pleadings we addressed the

25

contract provisions for a forced outage day in

May I hand it up to the court, Your Honor?

It

It goes

For example, where

You'll see I've just

To set the foundation for Count 3 you
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1

paragraph 15 and 16.

2

the distinction between forced outage days designated

3

by the operator under A, 1.20A and those determined

4

pursuant to 10.15D under Section 1.20B of the

5

contract.

6

In 16 we specifically addressed

Then in paragraph 17 what we allege to

7

the court per the contract, and I quote, forced

8

outage days may occur either because WLP designates a

9

forced outage day as such or because of operation of

10

Section 10.15D of the contract, end of quote.

11

was our starting position.

12

we laid and if you would turn to page 17, which is in

13

the excerpt, you'll see our Count 3, which was

14

designated as a breach of contract claim and in

15

quotes declared forced outage days.

16

•

Page 18

That

That was the foundation

In paragraph 61, the operative terms that

17

I

want to address is where we state that this is a

18

pleading in the alternative.

19

wasn't clear what we intended was, number one, we are

20

for purposes of Count 3 assuming that the contract is

21

clear and unambiguous; we are assuming that the court

22

adopts Virginia Power's interpretation of 10.15D for

23

purposes of Counts 1 and, nonetheless, we were

24

serving up a contract claim in the alternative, which

25

is what we said in paragraph 61.

Now, by that if it

Moving forward into
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1

62 we specifically incorporated Section 1.20A of the

2

contract which talks about forced outage days

3

designated by the operator and we call those declared

4

forced outage days.

5

If you turn to paragraph 63, we put that

6

in juxtaposition with the 10.15D-triggered forced

7

outage days.

8

up and embodies our Count 3 claim is in paragraph 64

9

that, and I quote, a 10.15D triggered forced outage

Then the operative provision that sets

10

day, that's Count 1, cannot occur if WLP has asserted

11

its right to a declared forced outage day prior to

12

the occurrence of events specified in Section 10.15D.

13

•

Page 19

That's the nature of our Count 3 claim.

14

We're not here on a motion for reconsideration on the

15

issue that you alluded to in your letter opinion this

16

week on the notice issue.

17

the motion for reconsideration, it's that these are

18

separate and distinct contract claims.

19

see as of the time of the filing of this claim in

20

April of 1995 we had incurred or designated 18 forced

21

outage days under Section 1.20A of the contract --

22

excuse me, we designated eight.

23

18.

24

number.

.25

capacity payments were 1.6 million, they are now

That's not the purpose of

And you will

They are now up to

I don't think there's any dispute about that
As of the time of filing our withheld
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1

roughly 3.7 million.

2

produced documentation to support it.

3

nature of our claim is that we are dealing with two

4

different animals that occur in two different ways

5

under this contract.

6

You'll see in discovery that we
That was the

And there are relevant provisions

7

attached to the Amended Motion for Judgment that we

8

can refer to if necessary.

9

Honor, to Exhibit 2, this is your letter opinion of

If we go then, Your

10

August 9, 1995, that considered Virginia Power's

11

demurrer to the Amended Motion for Judgment and I'd

12

specifically like to refer the court to page two,

13

paragraph two, which I've highlighted, which is where

14

you reference for the first time the Count 3 claim

15

and specifically state, and I quote, WLP argues that

16

this Count is an alternative breach of contract claim

17

which accepts the court's prior interpretation of the

18

parties' contract on the first demurrer, that is to

19

say, Count 1 is governed by 10.15D, they were

20

entitled to withhold capacity payments and that's the

21

end of the issue.

22

If you turn to page three, the second

23

paragraph where the court addresses our Count 3

24

claim, there you recognize that we contend that

25

Count 3 accepts the basis for the first ruling and
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1

has nothing to do with payments due for forced outage

2

days.

3

liability we will see that play later in documents

4

filed with the court, the last sentence reading

5

10.15D is not implicated or involved in this count

6

for damages under the parties' contract according to

7

WLP.

8

you denied the demurrer, that point was our position.

9

The court clearly understood that we were making an

,

i

'·

{...

That was our theory of the case on Count 3 when

10

alternative claim that assumed your ruling on

11

Count 1.

12

•

It goes on to state in the second sentence on

If we go forward, Your Honor, the next

13

material event is we answered Defendant's

14

Interrogatories and Interrogatory Number 6, and I've

15

only attached schedule B, which identified the 14

16

designated forced outage days at that time, the

17

dollar figure was 2.8 million.

18

factually as a separate issue from Count 1.

19

forward then to Exhibit 4, Virginia Power filed a

20

motion for partial summary judgment and the only

21

thing I have excerpted beginning at page five

22

addresses the Count 3 claim and I highlighted there

23

for the court.

It was set forth
If we go

24

THE COURT:

That's on page six?

25

MR. BARIL:

Well, it begins on page five,
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(

Your Honor.

2

THE COURT:

All right, page five, uh-huh.

3

MR. BARIL:

And this is Virginia Power's

4

motion where they state that WLP alleges there are

5

two types of forced outage days, triggered forced

6

outage days and declared forced outage days, which

7

was correct, hit the nail right on the head.

8

they go on to acknowledge that our position with

9

respect to declared or designated forced outage days,

10

bottom of page six over, bottom of 5 over to page six

11

cannot be, and they quote our paragraph 64 of our

12

Amended Motion for Judgment, that they cannot occur

13

if WLP has asserted its right to a declared forced

14

outage day prior to the occurrence of the events in

15

10.15D, that is, our position is 10.15D has nothing

16

to do to our designated days if we have in fact

17

designated them up front under Section 1.20A of the

18

contract.

19

raise a question of fact as to whether that has

20

played out.

21

reasonable inference, so Virginia Power contended in

22

this motion, is that the events specified in 10.15D

23

did occur on the 14 so-called declared forced outage

24

days.

25

And

They go on in that paragraph simply to

You'll see at the end they say the

That we argue, if you turn to the next
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1

exhibit, which is our

2

five on page 19 said raises merely a question of fact

3

for the court, which means it cannot be ripe for

4

summary judgment.

5

discussion on page 19.

6

THE COURT:

7

assume that 10.15D has no control?

8

MR. BARIL:

That was our argument all

THE COURT:

That's the argument I haven't

9

in opposition under tab

You'll see where we began the

But doesn't this always

along.

10
11

bought.

I don't mean to shorten this, but I

12

understand this.

13

as you pointed out back in August, I mentioned what

14

your position was on Count 3.

I thought I understood what the --

15

MR. BARIL:

Yes, sir.

16

THE COURT:

And I thought I understood

17

what Count 3, what the purpose of Count 3 was.

18

was an alternative breach of contract provision,

19

approach in Count 3 but it would all be -- it would

20

all hinge, wouldn't it, on whether or not 10.15D

21

applies, doesn't it?

22

MR. BARIL:

It

That's the point of the

23

exercise.

We've always maintained that there is no

24

connection, that they are separate provisions which

25

is where I am going next.
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2

MR. BARIL:

3

5

(

I will get there very

Go ahead, I'm not rushing

you, go ahead.
MR. BARIL:

But just to complete

7

Exhibit 5 on page 20, we addressed the argument that

8

you just made that Virginia Power

9

highlighted this for the court -- is arguing in

and I

10

addition to there being a factual dispute is that

11

10.15 governs not only Count 1 but Count 3.

12

argument to the court is that's simply ignoring the

13

definition of Section 1.20A, which I'll come back to

14

in a moment, and violates every rule of contract

15

construction in that it simply reads a definition out

16

of the contract.

17

I

COURT:

~BE

6

'

All right.

quickly.

4

i

COURT:

1

Page 24

Our

At this point in the case we have two

18

things, a disputed fact and we had a dispute as to

19

the application of law to the facts, which gets us to

20

the next exhibit, which is number 6, your letter

21

opinion of January 30, 1996, which does not address

22

Count 3 specifically.

23

paragraph you found that there were still, and I

24

quote, there are still factual disputes between the

25

parties.

But on the second page, second

One of those and our contention is whether
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we had designated first and therefore 10.15D has no

2

application, and you've also mentioned the

3

notification issue as another factual dispute.

4

(

But that's where we were at the end of

5

January and we moved forward and if you turn, if you

6

will, judge, to tab 7, this was served up as our

7

supplemental Interrogatory as part of Virginia

8

Power's motion last week supplementing 6.

9

I've attached is we updated the designated forced

And what

10

outage days as we were approaching trial, there have

11

been 18.

12

earlier and then what you have attached to that is

13

some detailed backup that I won't bother the court

14

with today, but it was produced demonstrating the

15

various factual issues that we believe and we would

16

prove that we have designated these 18 days under

17

Section 1.20A prior to ever getting to

18

•

Page 25

~his

is the dollar figure I mentioned

THE COURT:

What's the factual question,

19

the designation, the fact of designating these days

20

as forced outage days?

21

MR. BARIL:

Virginia Power has never

22

conceded that we did designate them up front.

23

understand, their argument has always been well, that

24

doesn't matter to us because we want to trap them

25

nevertheless.
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THE COURT:

1

l

2

As I understood the argument,

they've just taken that as a given that you didn't.
MR. BARIL:

3

If the court assumes that,

4

that's fine by me.

5

have never stipulated that fact so I have to assume

6

that there's some contest there.
~BE

7

They have never told me or they

COURT:

Maybe the argument is however

8

you got there by way of having any help of the forced

9

outage days it's all controlled by. 10.15D.

!

MR. BARIL:

10
11

of their argument, all I'm simply saying --

12
f

THE COURT:

What I'm trying to get you

13

to -- not get you, but I'm trying to get, are you

14

saying that what factually needs to be determined as

15

to Count 3 is whether or not in fact WLP designated

16

those days?

17

MR. BARIL:

I believe because they have

18

not stipulated that fact that that is a fact in

19

dispute and one we would prove.

20

to demonstrate, though you don't have it, but right

21

before me is the backup to that detailed spreadsheet,

22

Your Honor, right here.

23
24
{

I agree that's the next prong

25

THE COURT:

And what I was going

What I'm looking at now is

Roanoke Valley I forced outage days.
MR. BARIL:

That's right.

What I've got

'
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1

in my binder that I didn't produce because of the

2

bulk is the detailed backup documentation to support

3

that factual issue that we believe is a predicate to

4

prove our claim that we've designated these 18 days

5

under 1.20A since Virginia Power's never stipulated

6

that as a fact.

7

forward to prove that.

8

THE COURT:

9

f

'

•

Page 27

We have that, we're prepared to go

Those backup documents

wouldn't have any support for this caption at the

10

page I'm looking at for forced outage days.

11

not talking about forced outage days, you're talking

12

about one that was declared or designated, aren't

13

you?

14

HR. BARIL:

You're

That is correct, and this

15

document was produced as backup for schedule B and to

16

distinguish what transpired on all the days in

17

question and to draw out why these 18 days -- you'll

18

see there's a column there Roanoke Valley Forced

19

Outage Day Count 3, do you see the column in the

20

middle?

21

THE COURT:

Right.

22

MR. BARIL:

To clearly distinguish for

23

the benefit of the parties and the court those days

24

that were designated by us, and this is the detail,

25

this is sort of a summary of the detail and what I
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'

have is all the backup that would prove that detail.

2

~BB

COUR~:

3

MR. BARIL:

I see, all right.
To show these 18 days under

4

anybody's interpretation we designated them and we're

5

prepared to prove that fact.

6

If I could just wrap this part up, Your

7

Honor, we go from there to the next document, which

8

was Virginia Power's motion for summary judgment.

9

The only thing I have excerpted is paragraph nine,

10

which in our estimation is where the -~BB

11

12

COURT:

I've got paragraph -- I'm

looking under tab 78.
HR. BARIL:

Excuse me, paragraph two.

.

13

'

14

Our position is this is where the train left the

15

track because in paragraph two, Virginia Power

16

characterizes our contract claim as follows:

17

claims in Counts 1 and 3 of the Amended Motion for

18

Judgment that Virginia Power breached the agreement

19

by refusing to pay WLP a dependable capacity payment

20

for days when WLP failed to maintain its generation

21

more than 45 percent of the operating level specified

22

by Virginia Power.

23

is

24

Count 3 position.

25

them all together, which is where we are today, and

•

t

(

compl~tely

~hat

WLP

is true as to Count 1; that

false as to Count 3.

~hat

is not our

This is an effort to try to lump
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1

my effort to try to separate these two Counts out.

2

This is an inaccurate statement of what we pled in

3

our Amended Motion for Judgment, which is where I

4

began, that there are two different types of animals

5

that come about at two different ways.

6

And the last item that I'll call your

7

attention to now is our memo in opposition, which is

8

under tab 9.
THE COURT:

9

(

(

Well, let me go back.

You

10

would disagree, though, with this paragraph because

11

the 45 percent of the operating level doesn't have

12

any application, you say.

13

KR. BARIL:

That's right.

14

THE COURT:

But that's their position.

15

KR. BARIL:

I understand.

16

THE COURT:

You're saying they were

17

improperly, they are incorrectly stating your

18

position.
MR. BARIL:

19

•

Page 29

Certainly.

That was never

20

our claim under Count 3, it was never the thrust of

21

our claim at all.

22

Exhibit 9, I have only excerpted one operative page,

23

page five.

24

court said and observed in the letter opinion of

25

August 9, 1995, and I quoted there, the court can see

And if you would turn to

We tried to point that out, that as the
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t

•

I'm sorry, I'm lost again.

THE COURT:

3

Where are you quoting?

4

MR. BARIL:

Exhibit 9.

5

THE COURT:

All right.

6

MR. BARIL:

Second page.

7

THE COURT:

All right.

8

MR. BARIL:

That's where I referred the

Oh, yes, I see.

court again to its August 9, 1995 letter that

10

addressed our claim under Count 3 and tried to

11

reiterate yet again the theory of our case, the last

12

sentence reading that this factual dispute has not

13

changed since the court denied Virginia Power's

14

motion for summary judgment on January 30, 1996.

15

Nothing had changed except their attempt to

16

mischaracterize Count 3.

17

1

it and we tried to reiterate our position.

2

9

•

Page 30

Now, where that brings me, Your Honor, if

18

I may, is -- what I brought with me so we can all

19

look at it at the same time is Section 1.20 of the

20

contract because this is a starting point for our

21

argument that we're dealing with two different types

22

of forced outage days that require two different

23

types of treatment.

24

What we have is a definition that talks

25

about a forced outage day that can be designated by
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the prior under A or under B, is determined pursuant

2

to Section 10.1SD.

3

THE COURT:

Mr. Hixon went through this

5

MR. BARIL:

I

6

THE COURT:

With the same placard that

HR. BARIL:

I understand, Your Honor.

4

7

•

(

f
(

Page 31

on the 11th.

you have.

8
9

understand, Your Honor.

point is they have argued

a~d

My

you've accepted that B

10

governs Count 1.

Our argument is that to give this

11

contract meaning, 1.20A governs Count 3, and my point

12

is this:

13

forced outage day under 1.20A, it is at that moment a

14

forced outage day.

15

indeed, it's circular logic and redundancy to then

16

say but then we're going to go to 10.15D and go

17

through these gyrations which I'm not going to go

18

through because I think you've probably heard more

19

about this than you probably care to, but this is a

20

process by which it is determined pursuant to 10.15D

21

that it is what?

22

that is completely redundant, that introduces

23

circular logic because when you get to the bottom and

24

it says because of this formula as you've found,

25

payments go to zero and then what?

If we, the operator, have designated a

~here

is absolutely no reason --

A forced outage day.

Our point is

It then becomes
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1

by virtue of that a forced outage day.

2

the definition.

3

forced outage day pursuant to the mechanism of this

4

provision.

5

application of Count 3 because we know we have

6

already designated it as a forced outage day.

7

already happened.

9

That makes ·no sense in terms of

Let me ask you this:

It has

If you

do have a designated day and 10.15D doesn't apply,

10

what in the contract entitles you to payment for that

11

day?

12

'

It says it is determined to be a

THE COURT:

8

Go back to

MR. BARIL:

I can tell you, Your Honor,

13

the same thing that entitles us to payment on

14

scheduled outage days.

15

you anything in the contract that specifies that we

16

get paid on a scheduled outage day, that is a planned

17

vacation day for mechanical reasons, for mechanical

18

repairs.

19

10.15A.

20

payment, capacity payment.

21

day that, well, that's true, it's a mandated payment.

22

Most contracts then go to carve out certain

23

exceptions, I think you said something to that

24

effect.

25

which deals with the force majeure days, outages

I defy them to point out to

The only pay provision as you know is
It says that there will be a monthly
You observed the other

We'll concede from there you go to 10.15B,
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by an act of God.

Everybody agrees the

1

cau~ed

2

contract says on those days payments cease, correct,

3

that's an exception.

4

has argued and you have concluded that if this

5

process works, payments go to zero on these lO.lSD

6.

days.

We go to D and Virginia Power

THE. COURT:

7

(

Page 33

8

though?

9

a forced outage day?

Bow many days do you have,

Bow many days do you get for declaring a day
Bow many days under the

10

contract in your view can you expect payment even

11

though you don't supply the power for -- let's say

12

you designate -- is there any limit on the days you

13

can designate?

14

HR. BARIL:

Yes.

15

THE COURT:

What's the limit?

16

MR. BARIL:

The limit is in 10.1SG that

17

says that you have so many days as you've ruled

18

before where you are going to incur liquidated

19

damages.

20
21
22

THE COURT:

Once you get to 31, 32, you

have no more free days?
HR. BARIL:

Well, setting aside there's

23

some extra days in the first two years, keeping it

24

simple, we've always talked in terms of there being

25

an allowance of 30 forced outage days.
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1

that in lO.lSD days that the way that works is your

2

payment goes to zero and it's also a forced outage

3

day.

4

forced outage days.

5

has nothing to do with it, doesn't save it.

6

accept that for purposes of this argument.

You don't get paid, you've used up one of your

We

8

says you get paid.

9

nothing that says you don't get paid on a designated

10

forced outage day.

11

'

10.15G, the allowance provision,

You asked me originally what in there

7

i

Page 34

THE

My point, Your Honor, is there's

10.15D does not reference --

COURT:

I guess aren't you saying

12

that the provision, the contract provision that

13

entitles you to payment for a forced outage day

14

declared up to 30 is 10.15A?

15

MR. BARILa

That is correct, it says you

16

get paid every month.

And what you said is well,

17

there may be exceptions to that such as 10.15B, an

18

act of God.

19

exception, that if you go through this process, which

20

you have to go all the way through to get to the end

21

to get to a forced outage day, which is consistent

22

with this definition that that's a day, a forced

23

outage day that has been determined by operation of

24

10.15D, 10.15D nowhere talks about 1.20A.

25

1.20A says nothing about 10.15D.

You have found that D is another

In fact,

That ought to
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1

suggest in a plain reading that they are separate and

2

distinct, that B tells you that you're going to have

3

to deal with 10.15D, and you've ruled on that, but

4

there's nothing in here that talks about a day that

5

has been designated by the operator under 1.20A comes

6

into play at all.

7

My answer to your original question is

8

the contract does not talk in terms of you get paid

9

for this day or that day, it talks in terms of

10

there's a monthly capacity payment and we have just

11

cited two instances where there isn't payment.

12

THE

COURT:

The Defendant's argument was

13

and has been, though, that that 30 allowed days only

14

goes for the purpose of computing, determining the

15

threshold point for liquidated damages.

16

MR. BARIL:

You found that.

17

THE COURT:

That's all, they contend

18

that's all that what that provision controls or

19

means.

20

f.

Page 35

MR. BARIL:

That is right, and that has

21

always been in the context of the operation of 10.15D

22

that under this formula that if the payment

23

argument was always twofold, that if the payment goes

24

to zero then it's also a forced outage day, you're

25

not going to get paid under G because you've
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.... .:

.

1

concluded that D says you don't get paid, payment

2

goes to zero, it goes to zero.

Our point is that

Well, again, I thought the

4

argument was that the allowance of these days was not

5

in fact an allowance of 30 free days, rather that the

6

allowance was only for purposes of determining when

7

liquidated damages would set in.

8

with that?

10
11

MR. BARIL:
reargue Count 1.

No.

You don't agree

Well, I'm not here to

I understand what you found on 1.

THE COURT:

Where in the contract do you

12

have these days, those days for which you don't

13

designate declared forced outage days when you don't

14

supply the power when you ought to get paid?

15

that's 10.15A?

You say

16

HR. BARIL:

That is right.

17

THE COURT:

Bow many days are those?

18

MR. BARIL:

There are 30.

20

THE COURT:

The provision for that you

22

You

say there are 30?

19

21

(

THE COURT:

3

9

(
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contend is 10.15G?
XR. BARIL:

That is correct, because

23

under that scenario, D, this paragraph 10.15D doesn't

24

have anything to do with it because the day we

25

designated as a forced outage day did not happen and
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1

was not determined pursuant to 10.15D, it happened

2

pursuant to 1.20A.

3

there's nothing that says under this provision, they

4

can't point to anything that says you don't get paid.

5

My analogy of why this makes sense is for

We designated it as such and

6

the same reason that they can't point to a scheduled

7

outage day and why you would get paid there because

8

the contract does not have specific detailed language

9

that says the operator is paid for a scheduled

10

outage, that is, a planned takedown for mechanical

11

repairs.

12

But they are paid under Section 10.15A.
THE COURT:

Wouldn't it be clearer,

13

though, for me and the court if the contract said

14

that?

15

HR. BARIL:

16

would be, it would be.

17

THE COURT:

Oh, no -- no question.

It

If the contract said there

18

are two days, there's a declared day and there are

19

trigger days or days under 10.15D if it's designated,

20

WLP shall have 30 days for which payments shall be

21

made, whatever.

22

contract said that?

23
24
25

Wouldn't it be clearer if the

HR. BARIL:

I would agree, it would be

THE COURT:

Thus the need you say for

clearer.
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i

'

parol evidence?
HR. BARIL:

2

Not on this count.

I'm not

3

arguing that this -- I'm accepting your ruling that

4

this contract is clear and unambiguous.

5

can agree it could be clearer.
~BE

6

COURT:

I think we

If you don't need parol

7

evidence to establish your entitlement under 3 under

8

your theory, what's the trial going to be about?
HR. BARIL:

9

One thing we would he

10

entitled to, Your Honor, and we would offer up and we

11

think we're entitled to present, even· if this is

12

clear and unambiguous as you've ruled and we accept

13

for purposes of Count 3, we're entitled to put on

14

evidence as to the custom and trade practice in the

15

industry to give clarity to an otherwise unambiguous

16

contract.

17

reinforced the idea that you can hear evidence

18

You relied heavily on Doswell.

THE COURT:

Doswell

I don't see Doswell as giving

19

any particular assistance to this case.

20

Doswell as announcing well-established principles

21

that bear on this case but it doesn't really tell us

22

anything new.

23

f

Page 38

HR. BARIL:

I see

I agree with that, just my

24

point was Doswell reiterated the basic principle that

25

even where a contract is clear and unambiguous, the
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1

court .may hear evidence as to trade custom and usage

2

not to alter or amend the contract but to supplement

3

and clarify the provisions.

4

evidence of the fact and indeed, we would have

5

evidence that again, setting aside this unique

6

Virginia
THE COURT:

7

(

Doswell stands for the

proposition that a contract otherwise clear and

9

unambiguous that there is an office for extrinsic
evidence?

11

t

And we would have

8

10

(

Page 39

MR. BARIL:

Yes, sir -- not extrinsic

12

evidence, that's not what I said, evidence of custom

13

and practice in the industry.

14

two pages of Doswell where the contract is

15

otherwise

16

in Virginia.

17

evidence of the custom in the industry between these

18

parties not being offered to contradict or to amend

19

an agreement but simply to supplement and we would be

20

entitled to put that evidence on.

It's the last I think

that's just a restatement of basic law
It's not extrinsic evidence, it's

21

THE COURT:

Supplement what?

22

MR. BARIL:

The very question you asked,

23

wouldn't it be clearer, and we're entitled to put on

24

evidence.

25

THE COURT:

What I'm suggesting when I
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1

say wouldn't

2

argu~ng

3

and

4

should not be here making any other contract other

5

than that which the parties entered into themselves.

6

Doswell says that.

7

that, as well, that the job if you will of the court

8

is not to make a contract between the parties.

9

know, I'm sitting in here and you bring me a

~n

th~ngs

~s

~t

seems to me you're

about what the contract ought to say

my view, the contract doesn't say that and I

Doswell cites cases that say

You

10

contract, I have to see what says, and whether or not

11

it's unclear and whether or not other evidence is

12

needed that would bear on what the intentions of the

13

parties really is in the contract.

14

you're arguing things that would make for provisions

15

that aren't there.

16

with that.

17

there that are plain enough but the case seems to me

18

to be one especially on the Plaintiff's side where

19

they are seeking to make a contract that the parties

20

didn't provide for themselves, but go ahead.

21

(

~t

be clearer

Page 40

Seems to me

And, I don't know, you may differ

You are arguing that the provisions are

MR. BARIL:

Your Honor, if I could try

22

aga~n,

10.15A talks about a payment.

That's all it

23

says, a monthly payment.

24

is to carve out exceptions.

25

reading anything into the contract, it's simply

Virginia Power's obligation
My point is, this is not
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1

accepting a literal reading of it.

There is nothing

2

in the contract that says that you don't get paid on

3

a Section 1.20A forced outage day that has been

4

designated by the operator.

5

that if the day is determined by 10.15D, the payment

6

goes to zero.

7

the words are right there cross-referenced back to B.

8

D says, 10.15D says nothing about designated forced

9

outage days.

You have found under B

That's why you don't get paid, because

My point is if you accept that, and you

10

have to accept that, there's nothing in the contract

11

that alters the payment provision under 10.15A.

12

you found is there's something in D that alters the

13

payment on a forced outage day defined by 1.20B that

14

has been determined pursuant to this mechanical

15

formula.

16

the contract, I'm simply asking the court to accept

17

what Virginia Power's served up.

18

What

I'm not asking you to read anything into

THE COURT:

I suppose what I'm saying is

19

that I think you're trying to have something read

20

into the contract.

21

of view how you interpret what's there regardless of

22

whether it's unambiguous or not.

23

there's a separate forced outage day under 1.20 for

24

which you can have entitlement for payment and the

25

only limitation on payment is the 30-day allowance in

I suppose it's just a difference

Your view is that
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1

MR. BARIL:

That is correct.

3

THE COURT:

So after you go past G -- not

4

go, after you go past the 30 days allowed in G you

5

then are no longer entitled to any payments for

6

declared outage day.
MR. BARIL:

I think what we've said under

8

G liquidated damages kick in of a half a million

9

dollars for each day.

10
11
12

(

G, ri.ght?

2

7

(

Page 42

13

G says you got 30 days before

you get into liquidated damages.
THE COURT:

G stands for the number of

days that you're allowed.
MR. BARILa

That is correct, hut if I can

14

suggest to the court and proffer for the record that

15

going back to this notion of custom and trade usage,

16

one of the items is not just generally that you get

17

paid for designated days under independent power

18

contracts generally but, Your Honor, we know that

19

Virginia Power entered into roughly 20 other

20

independent power contracts.

21

other independent power producers get paid for forced

22

outage days and you found, well, D is unique.

23

argument is D is unique, so if you have a day that is

24

determined pursuant to 10.15D then that's the

25

difference of the other contracts.

We've said all those

Their

My point is this,
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\.

1

Your Honor, the uniqueness argument

2

reading.

3
4

listening.

I saw you were

~HE

COURT:

~he

uniqueness argument goes to what?

MR. BARIL:

5

~Page

No, the uniqueness -- I was

It cuts against them because

6

a part of our evidence of not only custom and

7

practice in the industry generally but specifically

8

as to Virginia Power on all of these other

9

approximately 20 contracts, and I've got excerpts

10

from them

11

THE COURT:

The question I posed on the

12

11th are all those contracts like the one we have

13

here?

14

HR. BARIL:

That's what ·I'm getting at.

15

Every one of those contracts have the language of a

16

forced outage day being defined as designated by the

17

operator as a forced outage day and on every one of

18

those days our evidence would be these other

19

operators get paid.

The only thing unique about our

20

contract is 10.15D.

That dealt with Count 1, but on

21

all the other contracts where an operator designates

22

a forced outage day there is no interruption in

23

capacity payments which I suggest goes back to your

24

question, well, you say the contract doesn't say that

25

in so many words.

My point is well, we're entitled
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1

to put on not parol evidence, not extrinsic evidence

2

hut evidence, competent evidence of the custom in the

3

industry and their own practice that for all days

4

and I've got a sample here of one of them, has the

5

language right in it.

6

in part as designated by the operator as a forced

7

outage day, and here's a whole package of them that

8

we would introduce in support of our position here.

9

The practice that Virginia Power has is to pay.

10

THE COURT:

'

A forced outage day is defined

What evidence would you have

11

regarding trade custom and usage that would explain

12

any phrase or term of the contract that is not

13

ambiguous, that's unambiguous?

14

(

Page 44

HR. BARIL:

What I

just said is the

15

connection of the question you asked is what is there

16

in the contract that specifically says that on a

17

forced outage day, a Section 1.20A designated forced

18

outage day, what is in the contract that specifically

19

says that payments continue under Section 10.15A?

20

And what

21

is clearly nothing in the contract that says you

22

don't get paid.

23

that have the identical language, all of the

24

operators get paid on forced outage days that they

25

have designated pursuant to an identical provision.

I

said sort of in contrast to that is there

Our evidence would he in contracts
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1

My point is that is competent evidence to make that

2

connection that you just said it would be clearer if

3

it said it.

4

for 1.20A days, it simply says that they are

5

designated, just like it doesn't say that you don't

6

get paid on scheduled outage days.

7

custom in the industry and we would prove that and we

8

would prove that that's exactly what Virginia Power's

9

practice is.

'\

That is the

This has nothing to do with Count 1 or

10.15D, it simply has to do with the answer to your

11

question.
Again, I'm not asking the court to read

13

in language into the contract but by the same token,

14

Your Honor, Virginia Power should not be able to ask

15

the court to read out language.

16

10.15D reads this definition of a designated -- of a

17

forced outage day being designated by the operator,

18

it reads it right out of the contract and that

19

violates every rule of construction.

20

has to have meaning and Virginia Power knows that,

21

Your Honor.

22

(

Well, it doesn't say you don't get paid

10

12
.
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If I

Their argument under

It's there, it

can ask the court to look at

23

Exhibit 10 to the package I gave you, it's just a

24

one-page excerpt from Mr. Mable's deposition.

25

asked about Exhibit Number 26 which is attached to
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1

the

~ranscript.

The question was:

2

page of that memo you included a revision to the

4

definition of forced outage day; correct?

5

The answer was yes.

6

Question, why'd you do that?

7

Answer, to make it compatible with the
new 10.15D.

9

•

And here on this last

3

8

{

Page 46

Question, it's because 10.15D created a

10

new way in which a forced outage day could occur,

11

right?

12

Answer was right.

13

Question, that's what 10.15D does,

14

creates a new way in which a forced outage day can

15

occur, right?

16

The answer is yes.

17

And the exhibit is attached and the last

18

page of the exhibit shows where this reference to a

19

determination of a forced outage day by 10.15D came

20

about.

It's not to negate --

21

THE COURT:

Not to negate what?

22

MR. BARIL:

Not to negate what had

23

already been in place and what is in place in all the

24

other contracts, that is Section 1.20A that the

25

operator can designate a day, but to create a new way
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My point is

and

1

for there to be a forced outage.

2

I agree we can't stand here and ask the court to read

3

into the contract something that's not there, but as

4

I

5

And in fairness, it doesn't say anywhere in here that

6

you can read Section 1.20A out of this contract and

7

make it meaningless.

8

construction say the court is supposed to interpret

9

all of the provisions of the contract in order to try

10

to harmonize them, give them meaning and purpose, and

11

under their interpretation Section 1.20A would have

12

absolutely no meaning whatsoever.

13

assume that the parties drafted a contract with that

14

in mind so that was essentially our position, Your

15

Honor, is that while they've argued and you've found

16

that 10.15D controls Count 3

17

our point is is that as we said before, Count 3 was

18

an alternative freestanding claim that is premised

19

upon a different section of the contract.

20

defined in the contract.

21

could point their finger to, there's nothing in

22

10.1SD that mentions either Section 1.20A

23

specifically or even generally or mentions the

24

concept of a forced outage day designated by the

25

operator before you ever get to 10.15D.

say, they want to interpret the contract literally.

I mean, the rules of

And we can't

Count 1, excuse me,

It is

There is nothing that they
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1

the case, what is the governing provision on payment?

2

It is 10.15A that says -MR. GROMEL:

3

4

THE COURT:

HR. BARIL:

That's our argument, Your

THE COURT:

All right, thank you,

Honor.

9

10

Well, I understand your

position there.

7

8

Counsel's

repeating himself, Your Honor.

5

6

Objection.

Mr. Baril.

11

Mr. Gromel, do you have any comments?
HR. GROMEL:

If this is the fourth lawyer

12

that's argued for WLP these points, there has not

13

been one new argument made that the court hasn't

14

previously heard, previously considered that was

15

dealt with.

16

this raises any questions in the court's mind but I

17

don't want to --

18

I'm prepared to answer any questions if

THE COURT:

Well, you understand their

19

position that they are entitled to payment for

20

declared days under 10.15A?

21

HR. GROMEL:

I

certainly do understand

22

that position and have dealt with that at some

23

length.

24

THE COURT:

25

HR. GROMEL:

Let me ask you one question.
Yes, sir.
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where operator fails after certain -- after the

3

second oral notification, if you declare a day there

4

would be no need for notification.

'

MR. GROMEL:

Oh, but there is in this

6

regard, Your Honor:

7

remind us was that when we were here on the prior two

8

occasions we submitted to Your Honor their

9

Interrogatory Answers.

What Hr. Baril overlooked to

You may remember we submitted

10

Interrogatories that said tell us about all your

11

damages, how you calculated, what it all is.

12

response to that they served up their lists as

13

schedule A and B and the supporting documentation

14

they had for those.

15

included in their Answers to Interrogatories that

16

we've given up what their dispatch was on a

17

particular day, so when we were here on the 11th I

18

was able to show you for each of the 43 days that

19

showed up on their schedule A, 18 of which were also

20

on schedule B for declared, I was able to show you

21

the dispatch that they had been dispatched and what

~2

their generation level was.

23

{

Under D, for each instance

2

5

(

THE COURT:

Page 49

And in

And so for each day they

In fact, I

handed up to Your Honor at

24

that time this summary exhibit without any objection

25

because they don't dispute these facts.
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1

document I gave Your Honor showed that for every one

2

of these days what they had been dispatched at, what

3

their actual generation was and what the resulting

4

percent of dispatch is.

5

1.20A, you say?

6

what the court found in its ruling on the summary

7

judgment motion.

8

it, it's a forced outage day.

9

about that.

10

Well, the way it plays in is exactly

It doesn't matter what they call
Let's just be clear

Mr. Baril sort of jumps around that in

response to the court's question.

11

··-

Now, how does that play into

THE COURT:

Let me ask you this:

Do you

12

see this case as for the 18 days involved that WLP

13

declared those days, they didn't announce well look,

14

this is August 1993, whatever, in February '94 we're

15

going to declare four days in that month for which we

16

are not going to supply any power?

17

MR. GROMEL:

18

THE COURT:

No, the actual fact -What happened was that they

19

were dispatched and they couldn't -- they didn't meet

20

the need.

21

XR. GROMEL:

22

THE COURT:

23
24
25

Precisely.
How they are saying those

days are declared, is that basically what it is?
HR. GROMEL:
only is that what I

That's it, Your Honor.

Not

say, that's what the undisputed
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1

record is before this court on the summary judgment

2

motion.

3

That's why Count 3 is no different than Count 1

4

because they failed to meet the dispatch, and that

5

kicks 10.15D in, and that's what the court ruled.

1

That's why it doesn't make

any difference?
HR. GROHEL:

8

9

That's why the court was exactly right.

THE COURT:

6

all.

It makes no difference at

This was a Johnny-come-lately theory after the

10

first time we went around on this and they were

11

trying to figure out how do we weasel around the

12

court's ruling the first time?

13

let's -- for the first time, we'll create a term

14

called declared forced outage that we're now going to

15

throw in as a Count 3, but it has no significance

16

whatsoever as 10.15D.

17

't

Page 51

Let's try Count 3,

Mr. Baril says well, you're not giving

18

any meaning to forced outage day A designated.

19

That's not true.

20

it has meaning in this contract because it

21

want to do that, if they want to designate that, we

22

dispatch and they say uh-oh, we're running into a

23

little problem here, we want to declare a forced

24

outage day because we don't want to keep spending the

25

money to try to keep our machine generating the fuel.

As I've pointed out to Your Honor,
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1

That relieves them of their duty under 7.6 that we

2

looked at the last time that says when we dispatch

3

them, they've got to respond, and that's the meaning

4

that 1.20A has.

5

It does not here or in 10.15D anywhere

6

say when they are dispatched and they don't deliver

7

10.15D doesn't kick in, and that's what they are

8

trying to get the court to add to the contract, so

9

the court was exactly right in what it ruled in its

10

opinion that D controls, they are not entitled to any

11

monies for any of these days whether they are

12

declared or whether they occurred so to speak after

13

the second oral notification.

14

issue of material fact in dispute and the court ought

15

to go ahead now and enter up the order.

16

MR. BARIL:

17

you asked counsel?

18

question.

There's no genuine

May I respond to the question

You did not ask me the same

19

THE COURT:

Yes, yes.

20

XR. BARIL:

You were asking about a

21

hypothetical day that we were unable to deliver and

22

then I think you alluded to sometime thereafter we

23

designated those days and what I wanted to tell the

24

court, that's absolutely factually incorrect and

25

that's not what our proof is.
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2

THE COURT:

So that chart he just

referred to is not right?

3

MR. BARIL:

I'll tell you the chart that

4

was right if you will look back at our -- in terms of

5

what actually happened, if you will look, Your Honor,

6

at what I served up as Exhibit 7.

7

8

THE COURT:

Let me ask you this, for all

the days that you're claiming you weren't dispatched?
MR. BARIL:

9

10

~HE

11

MR. BARIL:

COURT:

Yes, we were dispatched.
You were dispatched?
I believe we were dispatched

12

in the sense that we were available, we were expected

13

to operate.

14

~BE

COURT:

By dispatched according to

15

what I remember they call you up and say look, we

16

need X amount, right?

17

It's the amount of power request.

18

(
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MR. BARIL:

Is that what dispatched means?

There is a stated amount of

19

power this plant is expected to deliver if it's able.

20

~hat's

21

I can just answer the question factually is that on

22

the 18 days in question it wasn't a situation where

23

we told them after the fact.

24

we told them immediately upon what?

25

that is, a breakdown, a mechanical breakdown that

the key, if it's able to operate.

My point if

Our proof would be that
An interruption,
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1

inter~upted

2

point.

3

counsel has told you, we at that point for the 18

4

days in question designated those days right then and

5

there before we ever got to 10.15D.

7

As

But you were dispatched,

weren't you?
KR. BARIL:

Yes.

We had been running and

putting out power but that doesn't mean and there's

10

nothing that says in that, going back to this 1.20A,

11

that if we designate a day you don't get paid.

12

the point is everyone else gets paid under those

13

circumstances.

14

But to answer --

15

(

COURT:

THE

8

9

our ability to deliver service at that

That's part of what a forced outage is.

6

{
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And

It has nothing to do with 10.15D.

THE COURT:

Isn't it different, though,

16

if you are dispatched as opposed to not being

17

dispatched?

18

day?

19

keeping with what happened in the industry, but can't

20

you -- isn't it under the designated day couldn't you

21

in December say '94, December 5 '94 you call up Vepco

22

and say look, I'm going to designate a forced outage

23

day on January 12?

24

wouldn't that mean that that's going to be a forced

25

outage day on that day so you need not dispatch me?

I suppose maybe -- can't you designate a

In my example I say -- this might not be in

And doesn't that mean that --

Mary Ann Payonk, RMR-CRR
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1

Wouldn't that be a designated forced outage day?
HR. BARIL:

2

guess in your hypothetical

I

suppose it could be, but.factually if that's all it

4

is is a hypothetical it's not consistent with any of

5

the facts in this case.
THE COURT:

Well, that's what he's

7

arguing, it's not consistent with the facts in this

8

case.

9

involved you were dispatched, weren't you?

On all the days that you -- on all the days

10

HR. BARIL:

I

believe that is correct hut

11

our point is we don't get paid for -- there's two

12

different payments.

13

don't get paid if we don't deliver electricity.

14

That's a different pay provision.

15

about that, we're talking about the ability to

16

deliver capacity and there's nothing here that says

17

if we designate that day because of mechanical

18

breakdown and we have to fix it, that that in any way

19

interrupts the payment provision under Section

20

10.1SA.

21

exceed the allowance, you get into liquidated

22

damages, again talking solely about the days that we

23

designated.

24
i·,

I

3

6

I
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25

They are suggesting that we

We're not talking

As you said, the only problem is that you

THE COURT:

Well, I think I said in

trying to repeat what the argument was that it only
Mary Ann Payonk, RMR-CRR
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1

stands for that and doesn't give you any free days

2

under the contract.

MR. BARIL:

3

(

And, Your Honor, that's the

4

point we say to connect up again in this contract

5

it's clear and unambiguous that we're entitled to put

6

on what is the custom in the industry with respect to

7

those kind of days.

8

contract, it is consistent with the industry practice

9

of what transpires and that's what the evidence, our

It's not inconsistent with the

10

evidence would be and that's what we would present in

11

all the other contracts that had that same provision

12

in it.

13

found that's unique to our contract.

14

other contracts have the same provision, same

15

definition, same pay provision and they get paid.

16

(

Page 56

It has nothing to do with 10.15D because you

THE COURT:

It's not -- the

You're referring to the last

17

paragraph in Doswell, next to the last paragraph,

18

finally, we reject Doswell's contention that the

19

trial court erroneously ignored, quote, ignored

20

testimony presented of trade custom and usage with

21

respect to the meaning of certain contract terms

22

defining the FFTC.

23

or terms have acquired by custom in locality or by

24

usage of the trade a peculiar meaning not attached to

25

them in their ordinary use is admissible even though

Evidence that a contract phrases
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the _phrases or terms themselves are unambiguous.
MR. BARIL:

Absolutely, absolutely, and

3

that's why we submit that we're entitled to go

4

forward on Count 3, that you can't just lump our

5

Count 3 with 1.

6

Where we are, to put it in a nutshell, we

7

have an independent alternate contract theory; we

8

have proof that we designated these 18 days prior to

9

any of the calls and getting into the operation of

10

10.15D; we have proof of what the custom and practice

11

is in the industry in that situation; we have proof

12

exactly what they do with their other independent

13

power producers who have the same identical language

14

in their contract; and we have evidence of

15

post-contract admissions by Virginia Power that they

16

interpreted the designated forced outage day or our

17

use of forced outage days the same way as we're

18

representing to the court.

19

jury, we're not talking about a week-long jury trial.

20

It may not even be half a day.

21
22

THE COURT:

Now, we've waived the

That doesn't bother me, I'll

be here every day anyway.

23

MR. BARIL:

I appreciate that, judge.

24

THE COURT:

Go right ahead.

25

MR. BARIL:

I'm submitting if those are

Mary Ann Payonk, RMR-CRR·
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1

gues~ions,

2

competent evidence on our part then it will not do

3

great violence to your position today to allow us to

4

put that evidence on and then to ask you to view the

5

contract in light of our evidence on this point again

6

not for the purpose of contradicting a contract that

7

you found is unambiguous and we accept for purposes

8

of this argument, it's simply addressing the issue

9

you just raised.

.

\.
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if the court has questions and if that is

And we submit that it would be

10

persuasive and further submit we ought to be entitled

11

to do that if for nothing else to make the record.

12

If after hearing it you disagree you're right back to

13

where you were on Monday when you issued your opinion

14

and found Count 3 is really no different than Count

15

1, then we lose, but we think we can persuade you

16

otherwise and that's our position, Your Honor.

17

THE COURT:

Well, I appreciate your

18

position, I just don't agree with it.

I think for

19

the case involved and under the facts of this case,

20

the ruling I made to put it simply without repeating

21

everything is and ought to stand and I'm prepared to

22

enter up the order as tendered.

23

for your consideration of the order.

24

other competing order you want to provide, I'll be

25

happy to look at it, but these arguments I think I've

I'll give it to you
If there's some

Mary Ann Payonk, RMR-CRR
Halasz Reporting
(804) 741-5215

1133

Hearing Transcript..
March 22, 1996

i
\

1

heard before, I've considered them and I've reached

2

the conclusion that there are two sides in every case

3

and I agree with the Vepco side.

4

endorse this order, I'll hand it to you.

5

to look at it, study it in light of what's happened,

6

submit another, that's fine, we will go from there.

7

If you decide to endorse that order you can leave it

8

here.
HR. BARIL:

9

If you want to
If you want

Por purposes of the record so

10

we're clear on this, I hope that the record will be

11

clear that despite your ruling that our proffer that

12

if we had been entitled to go forward we're

13

proffering for Your Honor's benefit and for the

14

record on appeal that we would have intended to prove

15

the facts I just represented and want that to be

16

clear that that is part of what we believe the record

17

would be and would be part of our consideration of

18

your ruling.
THE COURT:

19

I think it's clear that

20

that's the case and the record is abundantly clear in

21

my view that the record ought to reflect that and it

22

should.

23

.'
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MR. HIXON:

Before you go could we

24

perhaps save some time and address the form of this

25

order and explain the basis of our objection to the
Mary Ann Payonk, RMR-CRR
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1

form.of the order, even accepting Your Honor's

2

ruling?
MR. GROMEL:

3

I would suggest the better

4

procedure is simply have them submit a competing

5

order and I'll be pleased with whichever one the

6

court

7

MR. HIXON:

Let me explain what the

8

problem is so we don't get on cross hairs here.

9

Mr. Gromel submitted in his order that we had

10
11
12

stipulated that we had gotten notice.
MR. GROMEL:

order, Mr. Hixon, if you look at the order.

13

MR. HIXON:

14

MR. GROMEL:

15

No, that's not the right

You gave him another one?
The one I submitted with my

motion is the one that he's looking at right now.

16

MR. HIXON:

I

17

THE COURT:

Where is the order, the order

18

I :Just gave Mr. Baril?

19

HR. GROMEL:

20

HR. HIXON:

haven't seen that one.

I delivered you a copy.
Let me say this, Your Honor,

21

before I look at the order and the form of it.

There

22

are disputed issues of fact.

23

Mr. Gromel by letter that on nine of the days in

24

question the business records of WLP do not show that

25

we received two notices and that the notices were

We have advised
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1

given not less than 15 minutes apart.

2

disputed fact.

3

MR. GROMEL:

That is a

For the reasons I told the

4

court when I first got up, it's bound up in the

5

definition of forced outage day and in the forced

6

outage I showed Your Honor how that requires the two

7

notices, and that disposes of that contention.

8

is no disputed fact on that point on the phone calls.

9

That was the very place we started.

10
11
12

There

THE COURT:

Are you talking about Count 1

MR. HIXON:

Yes, sir.

now?
I'm saying that

13

the point that Hr. Gromel is trying to say that has

14

been agreed on or stipulated or is not in dispute is

15

in fact disputed, that is, that on nine of the days,

16

nine of the 43 days that are the subject of this

17

lawsuit that the business records of WLP show that

18

they did not receive two oral notifications at least

19

15 minutes apart, period.

20

is a disputed issue of fact and we intend to prove

21

that if given the opportunity to do so.

22

(
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THE COURT:

That's our position, that

That's why I said in the

23

letter there's a question about notice because I

24

remember when you argued the case on March 11 you

25

argued that notice is still an issue in the case and
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1

I was -- as I mentioned early on, I referred to my

2

notes, I wrote that down, and that's why I stuck that

3

in the letter.
MR. HIXON:

4

It's still a disputed issue

5

of fact and I'm not stipulating to it and I'm not

6

agreeing to it, period.

7

KR. GROKEL:

I understand, but I

8

explained to Your Honor why it's not a genuine issue

9

of disputed fact in respect to the court's rulings

10

because it's bound up in their allegation of what

11

they are seeking here of forced outage day, payments

12

for forced outage day, and the definition of a forced

13

outage day requires a forced outage.

14

of a forced outage shows that it necessarily was

15

after the two oral notifications so by definition,

16

what they've alleged disposes of their contention now

17

that somehow they didn't get the telephone calls, so

18

the court's ruling is absolutely right.

19

f
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THE COURT:

The definition

Mr. Hixon, as I told

20

Mr. Baril, why don't you fashion an order that you

21

think ought to be submitted and if you want to state

22

something, state it in the order and I'll take a look

23

at it.

24

HR. HIXON:

All right, sir.

25

(Bearing adjourned- 11:35 a.m.)
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1

these depositions.

2

of depositions.

3

a lot of time up here arguing this motion two or

4

three times.

5

prejudiced by the fact that we didn't do

6

everything that we could have done last tim.e,

7

and we certainly want to make sure that we do

8

that before the case is presented in part --

9
10

12
13

You mentioned the trial date at

What is that again?

MR. HIXON:

11

As Your Honor recalls, we spent

I don't think we should be

THE COURT:
the outset.

We did not . . We took a lot

March the 2nd, 1998.

Thank you,

sir.
MR. SBEBELSKIE:

Good morning.

Mike

14

Shebelskie on behalf of Virginia Power.

15

is correct that they took a lot of depositions

16

during the first phase of this trial and that's

17

the pretrial.portion and that's

18

took 12 depositions already.

19

depositions of everybody they asked for.

20

Virginia Power present'or past employee that

21

they asked to be deposed during the complete

22

discovery process we made available and they

23

were deposed.

24

discovery process.

25

cor~ect.

Counsel

They

They took the
Every

We did have a complete and full

Your Honor may recall that it was only after
HALASZ REPORTING
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1

the completion of the discovery process and two

2

weeks before trial that we came before Your

3

Honor on the final motion for summary judgment

4

and ultimately had the last count dismissed in

5

Virginia Power's favor.

6

already engaged in the full discovery process,

7

and it was during those hearings in March when

8

we were arguing the summary judgment that

9

counsel for the plaintiff said they were ready

10
11

So the parties have

to go to trial.
Both sides had spent hundreds of thousands

12

of dollars getting ready for trial and they were

13

ready to proceed.

14

time any discovery that was outstanding that

15

they wanted to take.

16

they said they wanted to take.

17

documents outstanding that they wanted to take,

18

demonstrative exhibits, they didn't express any

19

shock or concern or surprise about them and a

20

need to depose anybody about them.

21

They did not identify at that

There were no depositions
There were no

When the supreme court remanded the case,

22

and that was back in June of this year, we set

23

the trial date.

24

for months now that there was to be no discovery

25

because the discovery process had already been

We proceeded on the assumption
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1

completed and all that was left to be done was

2

to try the case.

3

springing now that they want an additional eight

4

depositions, actually with more to come.

5

Now at the last minute they're

Now the additional eight depositions that

6

they want on top of the twelve they've already

7

taken are all people who were identified and

8

known to the plaintiff from the very beginning

9

of the discovery process.

There are six of the

10

eight new depositions they want to take are of

11

Virginia Power employees who were identified to

12

the plaintiff in Virginia Power's initial

13

answers to their interrogatories.

14

The plaintiff served an interrogatory, the

15

first very interrogatory, asking us to identify

16

everybody from Virginia Power who had

17

participated in the negotiations and we listed

18

here several names.

19

Power employees are identified in their motion

20

who they want to depose were people who we had

21

identified from the very beginning and they

22

weren't deposed, and they weren't deposed

23

because they never asked to depose them.

24

employee who they asked to depose back in the

25

original proceedings, we made available for

All six of the Virginia

HALASZ REPORTING
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1

deposition.

2

people.

3
4

5

14

They elected not to depose these

THE COURT:

The case has a little sharper

focus now, doesn't it?
MR. SHEBELSKIE:

It's the exact same issue.

6

Count one is the count that survived.

7

the count that says under the contract, does

8

Westmoreland get paid for forced outage days on

9

that two-for-one sliding scale.

That's

That's the

10

issue that still survives.

11

main issue that was being litigated throughout

12

the whole proceedings and that's what the

13

initial raft of interrogatories concerned.

14

That was really the

And their interrogatories asked us to

15

identify everybody who was involved·in

16

negotiations of those contracts, and we

17

identified everybody and they picked and chose

18

who they wanted to depose and they elected at

19

the time not to depose these people.

20

we were arguing summary judgment two weeks

21

before trial last time, there was not a single

22

peep from the plaintiff about their need to

23

depose these additional six people.

24
25

And when

The seventh person they want to depose is
our expert in the case who they already have
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l

deposed.

2

discovery process in the last proceeding.

3

demonstrative exhibits that counsel has referred

4

to, they were produced in a timely manner on the

5

time of the deadline required to be produced

6

under this pretrial order on the same date that

7

the plaintiff produced their demonstrative

8

exhibits to us that were not shared with us or

9

shown to us and therefore shared with us and we

He was deposed at the end of the

10

deposed I think there were three to four

11

experts.

12

about the demonstrative exhibits.

13

The

So there's nothing untoward there

The demonstrative exhibits relate to the

14

same issues that were in the case, that is does

15

Westmoreland get paid for the forced outage

16

days.

17

been deposed upon.

18

new here.

19

another bite at the apple with our expert.

20

That was the issue that our expert had
So there really is nothing

What's happening is they just want

THE COURT:

When I

say the case is in

21

sharper focus, the supreme court has now said

22

the potential question indicates or relates to

23

the parties intent in the contract.

24
25

MR. SBEBELSKIE:

That's always, of course,

the issue in a breach of contract action, Your
HALASZ REPORTING
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1

Honor.

2

contract was unambiguous and therefore the

3

p&rties intent is based solely on the language

4

in the contract.

5

they think it's ambiguous and so now the intent

6

is all that is before us, but when we were going

7

through the discovery process, Your Honor had

8

overruled our demurrer to that count and -THE COURT:

9

10
11

Really what you had ruled was that the

The supreme court said well,

At first I thought I

sustained

it.
MR. SHEBELSKIE:

You sustained it to the

12

original motion for judgment.

13

and you said you weren't

14

and you allowed discovery to go forward and

15

there was discovery on the parole evidence

16

issues.

17

of course we took some as well, were primarily

18

of the people who had been involved in

19

negotiations.

20

It was re-pled

certa~n

at that time,

The 12 depositions that they took, and

So there had been discovery proceedings

21

openly and fully on the issues of the

22

negotiations and the parties intent during the

23

negotiations.

24

discovery had been completed that we came up

25

with a final time on summary judgment and had

.It was only after all that
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17

the ruling from the court.

2

Of course Virginia Power's

THE COURT:

3

position was that the, as you mentioned, was

4

that the contract terms were unambiguous.

5

was no room for evidence on that, rather that

6

the parties intent could be discerned from the

7

writing, from the contract itself, right?
MR. SBEBELSKIE:

8

9

There

That was our position, yes,

Your Honor.
THE COURT:

10

But now we know the supreme

11

court has said that that is a question in the

12

case and we didn't have that direction obviously

13

before, did we?
MR. SHEBELSKIE:

14

No, we did not have that

15

direction, but that issue did not in any way

16

limit or curtail what the parties were doing

17

during discovery because obviously Westmoreland,

18

throughout the discovery process, was contending

19

that the contract was ambiguous and that they

20

were entitled to discovery of all the

21

negotiators and to learn the intent of the

22

parties, and that's what those 12 depositions

23

did.

24

25

So although we didn't have the supreme
court's direction during the discovery process,
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1

that did not in any way limit what the parties

2

were doing in discovery, not at all.

3

were no discovery rulings that you made during

4

that initial phase that limited the plaintiff's

5

discovery on the assumption that the contract

6

was unambiguous.

7

thought the contract was unambiguous, we didn't

8

oppose -- we didn't preclude any of the

9

discovery on that basis.

Although we, Virginia Power,

We made available at

10

that time everybody they asked to be

11

from us.

12

And there

depos~d

The final deposition that they want to take

13

is actually the corporate deposition of Virginia

14

Power on the very issue of the parties

15

understanding and interpretation of _the

16

contract.

17

purpose of the discovery that we already went

18

through months and months and hundreds of

19

thousands of dollars.

20

depositions they took concerned.

21

was the understanding and the intent and who

22

said what during negotiations.

23

24
25

THE

That, again, was the whole thrust and

COURT:

That's what the 12
That was what

Was there a corporate designee

during that phase?
MR. SBEBELSKIE:

They had served a corporate
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1

deposition notice on Virginia Power during the

2

first phase.

3

whatever reason, was not one that they put in

4

the corporate designation for the company.

5

there actually has already been a corporate

6

designation of the company and they just elected

7

not to ask the corporate designee these

8

questions.

9

still numerous individuals from Virginia Power

This specific category, for

So

That notwithstanding, there were

10

that participated in the negotiations that they

11

deposed.

12

And so the depositions they want to take are

13

either people who they knew from the very

14

beginning and they elected not to depose, an

15

expert who they've already deposed and a

16

corporation who they already elected to depose

17

and just not asked this question.

18

And finally, Your Honor, I do want to add

19

just two last things here.

One is that this

20

really is just a thin edge of the wedge.

21

Counsel has already told us in correspondence

22

that there's additional depositions they want to

23

take.

24

correspondence to us they said they wanted to

25

depose, as well as serving additional written

There's at least six other people in
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1

discovery, interrogatories.

2

just a prelude to expanding additional discovery

3

that they want to take in the case.

4

This really is a

And finally, Your Honor, just as a practical

5

matter, this trial is set for March 2nd and I

6

know from our side of the table that we agreed

7

to that date on the assumption that there would

8

be no more discovery and that Mr. Gromel and I,

9

who are the attorneys working on this case, have

10

now set another trial with Virginia.Power,

11

actually with Mr. Hixon's firm as well, for the

12

end of January.

13

THE COURT:

14

MR. SHEBELSKIE:

15

Another what?

Power.

16

THE COURT:

17

MR. SHEBELSKIE:

18

Another trial with Virginia

In another case?
Yes, that's starting

January 27th.

19

THE COURT:

That's before Judge Johnson?

20

MR. SHEBELSKIE:

Yes.

And I know that he

21

and I

are going to be fully engaged in that case

22

over the next month and that just doesn't leave

23

the time, as a practical matter, to do all this

24

discovery that they're now asking for at the

25

last minute and ·keeping that March trial date.
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1

Since they had a full and fair opportunity to do

2

the discovery, as they said, a year ago, they've

3

spent hundreds of thousands of dollars and ready

4

to go to trial, we think that should happen.

5

Thank you, Your Honor.

6

MR. HIXON:

Your Honor, let me take that

7

last issue first.

We tried over a month and a

8

week ago, five weeks ago to schedule these

9

depositions with Virginia Power.

After three

10

weeks they finally said well, we've considered

11

the matter, now we've decided that we don't

12

think you're entitled to take these depositions.

13

So we haven't been sitting back and-waiting,

14

we've been trying to schedule and then we've got

15

the first opportunity here with the court.

16

Now, in terms, if counsel has trouble with

17

the schedule, he can always move for a

18

continuance of the case and take up those

19

issues, but as something as important as getting

20

the discovery out in the case shouldn't be

21

dictated by his unavailability or Mr. Gromel's

22

unavailability in a firm that's got 400 lawyers.

23

I'm in this other case as well, but I know how

24

important the discovery that we've asked for in

25

this case, and we work well with counsel in
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1

scheduling things and I'm sure it can be done.

2

It's not a matter of impossibility.

3

Secondly, we have pared down what we have

4

asked for in terms of our depositions.

As I

5

stand here today, we do not intend to come back

6

and ask the Court for additional depositions or

7

additional interrogatories.

8

issue, I

9

with regard to whether or not Virginia Power has

We do have an

forgot to tell you, that's outstanding

10

produced all the documents they're supposed to

11

produce.

12

side.

13

up here on that discovery dispute, but we're not

14

standing here saying we're getting ready to take

15

a whole bunch of depositions beyond the ones we

16

have identified.

17

We're trying to work that out on the

And it may be necessary that we come back

Why have we identified these people?

18

Because after the discovery cutoff in the other

19

case, for the first time when they filed their

20

witness list, these names appeared on the

21

witness list as being witnesses that Virginia

22

Power intended to call at this trial, which

23

means that they must have something to say about

24

this.

25

were involved in the relationship of our

True, they gave us people's names who
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23

clients, they gave us something like 30 names.

2

THE COURT:

Including these names?

3

MR. HIXON:

Yes, and we restricted the

4

depositions, I

5

but they've gone back and said well, you didn't

6

depose this person, we're going to call this

7

person as a witness at trial.

8

it's fundamental fairness that we ought to be

9

entitled to ask the person what he's going to

think counsel said, to a dozen,

And we think that

10

testify to at trial about the central issue in

11

this case.

12

THE COURT:

Tell me of all the people who

13

were indicated earlier, did you explore this

14

question with them, even though you didn't

15

depose any of these listed persons who were

16

later named as witnesses, but were there other

17

persons they had indicated that you did depose

18

to explore this question?

19

MR. HIXON:

Yes, we did explore the

20

questions with other witnesses who were the

21

principal negotiators.

22

23

24

25

THE COURT:

These guys aren't the principal

negotiators?

MR. HIXON:

They're not, but they

participated in the negotiating session and were
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1

present and I presume know what took place, but

2

they were not the chief negotiators, these are

3

other participants.

4

half an hour, did you participate.

5

any conversations.

6

recollections of discussing the

7

interrelationship between capacity payments and

8

forced outage days.

9

to say, we can rule them out, but Virginia

The deposition could be a
'Did you have

Do you have any

If they don't have anything

10

Power's got them on their witness list and have

11

elevated them from this mass of 30 some people

12

to somebody who is going to say something

13

meaningful in this case and I think I'm entitled

14

to know what they're going to say.

15

THE COURT:

Why do you need a corporate

16

designee on this question when·you've deposed

17

others on this question and now you want to

18

depose these persons previously indicated but

19

not deposed?

20

MR. HIXON:

We have not deposed a corporate

21

designee on this specific issue, Mr. Shebelskie

22

is correct.

23

corporate designee is we want to know what

24

Virginia Power's corporate

25

official position on the interpretation of this

And the reason that we want a

designee~

HALASZ REPORTING

his

1153

Hearing TranscriptDecember 23, 1997
(p. 1, 11-28)

1

agreement.

2

been explored with him.

3

25

And that subject matter has never

Why are we crystallizing this at this point?

4

During the course of the last couple of years,

5

I'm thinking about this case has refined itself

6

to some extent based upon what's developed and

7

what's happened and also the teachings from the

8

supreme court in their opinion.

9

somebody from the corporation to stand up and

So we want

10

say officially, our position with respect to

11

this is X, Y and

12

z.

We're not talking about laborious

13

depositions that are going to·go on and on.

We

14

just want to know exactly what their official

15

corporate position is.

16

and regarding the experts, Mr. Shebelskie says

17

that they filed their exhibits in accordance

18

with the pretrial order.

19

We've complied with the pretrial order, but what

20

I do say is that there were a lot of

21

demonstrative exhibits that demonstrate that

22

their expert, subsequent to the completion of

23

his deposition, had developed new theories and

24

new twists about how he was going to present his

25

opinions in this case.

And for that reason --

I don't dispute that.

He even said at the
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1

conclusion of his deposition, I think the matter

2

is still under study.

3

You know how these experts are, they never

4

want to lock themselves out.

He said, It's

5

still under study.

6

may still have some developments and new things,

7

and sure enough, here they are in red, white and

8

blue.

9

depose him with respect to what he developed

I'm still working on it.

All I want to do is pin him down and

10

since his last deposition so that I know

11

precisely what he's going to testify to at

12

trial.

13

I

TBE COURT:

With that provision, certainly I

14

would permit the deposition of the expert,

15

Mr. Frame, as well as the other persons who have

16

been indicated and listed in the motion based on

17

what's happened.

18

witnesses in the case and the direction we've

19

got now from the supreme court with.respect to

20

that cardinal issue in the case.

21

motion.

There are indications

I'll grant the

22

MR. HIXON:

Thank you, sir.

23

THE COURT:

If you would send an order up to

24
25

that effect.
MR. SHEBELSKIE:

Your Honor, on that then,
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1

would Virginia Power be permitted to depose

2

people on the plaintiff's witness list who have

3

not been previously deposed as well as an

4

opportunity to follow up depositions of their

5

three or four experts?
MR. HIXON:

6

I'm sure if Mr. Shebelskie had

7

suggested that before we would have come up

8

here, I'm willing to listen to who he might want

9

to depose and take i t up.
THE COURT:

10

Do you have any idea?

You

11

didn't notice anything about this motion, did

12

you?

13

MR. SHEBELSKIE:

No, Your Honor.

I don't

14

want to leave today_with the parties thinking

15

that Virginia Power can't --

16

THE COURT:

Let me say this, I'd certainly

17

be open to listening to you about that, but

18

since we don't know who you're speaking of, he

19

probably does, I ' l l take Mr. Hixon's suggestion

20

and let you meet and confer about that.

21

run into any difficulty with that question,

22

can't get it resolved, certainly you can come up

23

and we'll discuss it.

If you

24

I'm not prepared to say today, as a general

25

principle I think given what's happened, I'd be
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1

inclined to say you probably would, but we need

2

to put a little more meat on these bones and see

3

what we're talking about.

4

discuss that with me,

5

try to work i t any morning at nine o'clock.

6

wouldn't restrict it to motion time given the

7

history of this case.

8

9

MR. SBEBELSKIE:

If you need time to

just let me

k~ow

and I ' l l
I

And then one last thing,

again, without asking the Court for any ruling

10

on this, we're not asking for this at this

11

point, can we at least open the door if we have

12

scheduling problems with this other trial coming

13

in January, if need be, could we also be heard

14

on a motion for continuance?

15

THE COURT:

The courthouse door is always

16

open.

I hope that you can try this case.

17

need to get it resolved.

18

MR. SBEBELSKIE:

19

MR. HIXON:

We

Thank you.

Thank you for your time.

20
21
22
23

24
25
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1

'•1

2

THE COURT:

Westmoreland vs. Vepco.

3

MR. BARIL:

Afternoon, Your Honor.

4

MR. SBEBELSKIE:

5

THE' COURT:

What's· on your minds?

6

MR. BARIL:

We have a couple of discovery

Good afternoon, Your Honor.

7

motions the first of which we brought on, the

8

second which Virginia Power has brought on.

9

With the Court's permission I'd like to proceed.

10

THE COURT:

When is the trial on this?

11

MR. BARIL:

It's October 26th.

I think it's

12

the last week of October.

And before I begin, I

13

believe Mr. Hixon introduced Larry Bisenstat who

14

is a partner in the Dickstein, Shapiro firm in

15

D.C.

16

the Court will recall, this case is back on

17

remand for a jury trial to determine what were

18

the parties intent with respect to forced outage

19

days and capacity payments during forced outage

20

days as of the time the parties executed this

21

contract in January of 1989.

22

issue to be determined.

Be's a colleague of ours in the case.

As

That's the central

23

With that in mind, we're here before this

24

court in December on Westmoreland's motion to

25

take certain discovery, some of which was to
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1

depose the two senior executives at Virginia

2

Power who executed this contract both originally

3

and the amendments, and the Court granted that

4

relief and we scheduled those depositions.

5

Recently we deposed the senior VP at Virginia

6

Power who executed the original contract of

7

January of '89, the highest authority at

8

Virginia Power in terms of authority to bind the

9

company, and asked him some questions about his

10

understanding of forced outage days and capacity

11

payments.

12

I

13

And as we cite in our memorandum, and

trust the Court has a copy.
TBE COURT:

I probably have it.

They sent

14

up the whole file and I don't know why we needed

15

the file.

16

needed the whole file, but

17

chance to read the memorandum.

18

I

didn't tell my secretary that I

MR. BARIL:

I

haven't had a

It's not particularly long, I

19

think I can walk the Court through it.

20

other things, this gentleman, who is named

21

Ahladas, testified that going into the contract

22

his understanding is that there would be some

23

allowance for forced outage days, that is an

24

unexpected mechanical breakdown for which there

25

would be no financial penalty to the provider,
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1

in this case, Westmoreland.

2

that understanding because he knew full well

3

that electrical power plants cannot operate 365

4

days, 24 hours a day and there are going to be

5

certain scheduled and unscheduled breakdowns

6

that can't be avoided, and if the provider

7

operated within a certain tolerance, acceptable

8

tolerance, then it should not be a financial

9

penalty.

10

. _.,,

5

And he said he had

With that background he was then asked the

11

question of whether in 1989 he had some

12

understanding of how the industry treated

13

scheduled and forced outages.

14

that question, Virginia Power instructed the

15

senior vice president not to answer the question

16

on the strength of the supreme court's ruling in

17

this case to the effect that Westmoreland cannot

18

rely upon the other contemporaneous contracts to

19

establish a trade, custom and usage in the

20

industry.

21

did not answer the question.

In response to

We take exception and the gentleman

22

TBE COURT:

And the question again was what?

23

MR. BARIL:

The question was whether in 1989

24

he had some understanding of how the industry

25

treated scheduled and forced outages, which is
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1

what brings us here because he was not allowed

2

to answer the question.

3

being based upon Virginia Power's interpretation

4

of the supreme court's ruling that the other

5

contracts could not be admitted into evidence to

6

establish trade, custom and usage.

7

exception to Virginia Power's instruction to

8

this witness on two fronts; one of which really

9

has nothing to do with trade, custom and usage,

10
11

Again, the objection

And we take

and I'd like to address that.
THE COURT:

Is that on the idea that

12

whatever idea he had about the industry practice

13

would or could have been derived from other

14

contracts?

15
16

17
18

19

MR. BARIL:

No, he was not asked about the

other contracts, he was asked
THE COURT:

But I thought the objection was

based on -MR. BARIL:

That's what the objection was

20

based on.

Our point is the objection misses the

21

point altogether.

22

to this particular witness is relevant in this

23

case is, we submit, it goes directly to the

24

heart of the issue that the supreme court has

25

said is what was the parties intent, what was

The reason why this question
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1

their understanding when they adopted certain

2

ambiguous language and put it into this

3

agreement.

i

4

As you know, the supreme court has ruled

5

that this contract, as to the material

6

provisions, is ambiguous and the supreme court,

7

as we said in the brief, directed that

8

Westmoreland should have the opportunity to show

9

by parol evidence on remand what the parties

10

intended by the language they employed in the

11

contract.

12

Supreme court went on to say that this court

13

should permit the parol evidence concerning the

14

parties intent and understanding with respect to

15

forced outage days and capacity payments at the

16

time they executed the contract.

17

that just testified generally his understanding

18

of what Virginia Power was thinking when they

19

were proceeding through these contracts, and the

20

question was what was your understanding of the

21

practice in the industry in 1988 with respect to

22

forced outage days.

23

This gentleman

We submit that goes to the direct issue at
Certainly the jury ought to be entitled

24

hand.

25

to consider what was the parties overall
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1

knowledge and understanding of their business in

2

the context of the jury's determination of what

3

did these parties intend when they use these

4

ambiguous terms and it's a fair question that

5

this witness ought to be required to answer.

6

We have every reason to believe that this

7

witness has an answer to the question and the

8

reason for that is because the next week the

9

vice president at Virginia Power, who signed the

10

first and the second amendments to the same

11

contract, was asked essentially the same

12

question and was permitted to answer.

13

reason being, we submit, is because his answer

14

was that he had no idea what other utilities did

15

in that time frame with respect to forced outage

16

days.

17

And that was his answer and that's fair enough

18

if that's his answer, but the senior VP who

19

signed the contract, who bound Virginia Power

20

should be required to answer the same question,

21

what was his overall understanding, if he has

22

any, of the industry practice of how you handle

23

forced outage days and payment on an allowance

24

of forced outage days.

25

The

Be only knew what Virginia Power did.

We believe it is right on point in terms of
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1

assisting us in preparing the case and would be

2

relevant at trial in the jury•s determination of

3

what was in these parties minds when they sat

4

down around the negotiating table, because our

5

side of the case is going to say we understood

6

that you would be paying for certain allowed

7

forced outage days.

8

Power had the same understanding and nobody said

9

anything to the contrary.

10

\

l

9

We believe that Virginia

This senior VP said when he signed the

11

contract nobody pointed it out to him.

Virginia

12

Power's litigation position today, that is that

13

Westmoreland somehow or another waived its right

14

to payment.

15

when he signed it, and therefore we think we

16

ought to ask him

17

knowledge that he possessed when he represented

18

and executed this contract.

19

highly relevant and issue to the intent which is

20

the central issue that the jury is going to have

21

to decide.

It was never pointed out to him

th~

full understanding and

So we think it's

22

As to the second issue, which is the

23

objection that is asserted by Virginia Power

24

that the supreme court has ruled out evidence of

25

trade, custom and usage in this case, first of
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1

all we submit that that is an overly broad

2

reading of the supreme court's opinion.

3

also taken the opinion out of context and to try

4

to put it all back together.

5

It's

What the supreme court·said with respect to

6

trade, custom and usage at the very beginning of

7

its treatment of that topic, it said that

8

Westmoreland submits that trade, custom and

9

usage reflected in all the contracts resulting

10

from the 1988 solicitation forms a part of the

11

contract.

12

addressed the law in Virginia on the

13

admissibility of trade, custom and usage and

14

observed in that process that the knowledge of

15

the existence of the custom must be brought home

16

to the contracting parties.

17

From there the supreme court

Saving said that, the supreme court then

18

concluded by saying the

19

contract and the other agreements resulting from

20

the 1988 solicitation were made at or about the

21

same time, what was done under the other

22

contracts could not possibly have been brought

23

home to or have operated upon the minds of the

24

parties to the Westmoreland contract at the time

25

it's executed."

following~

"because the

In other words, what the
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supreme court said is the other contracts that

2

were executed in January of 1989 were

3

contemporaneous and could not form the basis of

4

a trade, custom and usage.

5

""\

11

We're not here taking exception to that part

6

of the supreme court's ruling, but what we are

7

saying is that to the extent Westmoreland is

8

able to develop and present competent evidence

9

at trial over and beyond the other contracts,

10

then that becomes an evidentiary issue that this

11

court should take up at a later date and cannot

12

preclude now during the discovery phase of this

13

proceeding.

14

Power adopted an over-reading of the supreme

15

court's opinion, but its objection at the

16

discovery stage is also premature and it's not

17

consistent with what the supreme court said.

We think that not only has Virginia

18

The supreme court's ruling needs to be read

19

in the context of the facts that i t was dealing

20

with and that was the '88 contracts.

21

went so far as to say that Westmoreland could

22

not have the opportunity to develop an attempt

23

to present competent evidence that goes to the

24

issue of whether there is a trade, custom and

25

usage that ought to be read into contract
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1
2

12

between these parties.
To sum up this particular issue, it•s our

3

position that the senior vice president of

4

Virginia Power should be produced again by

5

Virginia Power to answer the pending question

6

and any questions related to that subject first,

7

because it is relevant to the issue identified

8

by the supreme court, and also because the

9

supreme court did not go so far as to rule out

10

our opportunity to develop other competent

11

evidence on the subject trade, custom and usage,

12

and that•s our position in a nutshell.

13

THE COURT:

All right.

14

MR. SBBBBLSKIE:

Thank you.

Your Honor, Mike Shebelskie

15

on behalf of Virginia Power.

Your Honor, I'm a

16

little surprised that we're still here on this

17

motion because I assumed it would have been

18

mooted by the errata sheet that I received today

19

from the witness.

20

background here.

21

at the time he executed the contract, indeed an

22

officer of Virginia Power.

23

retired for a couple of years.

24

treasurer of Randolph-Macon College.

25

deposed back on April 23, just over a month ago,

Let me give you a little
The witness, Mr. Ahladas, was,

Be now has been
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1

and during the deposition he was asked a series

2

of questions about whether he participated in

3

any of the negotiating sessions, whether he

4

talked with anybody from the other side, what he

5

knew about the contract, how he interpreted the

6

contract, what he had been told about signing

7

the contract.

8

his intent, actual knowledge he answered those

9

questions.

All the questions that went to

There was only one question, one

10

question out of the entire deposition that he

11

was instructed not to answer, not a series of

12

questions.

13

to hand up to Your Honor --

That's the first one.

14

TBE COURT:

15

MR. SBEBELSKIE:

And I'd like

I think I have that right here.
I have the portion of the

16

transcript that has the question he was

17

instructed not to answer which was not attached

18

to the motion to compel, curiously.

19

the liberty --

20

THE COURT:

21
22

I've taken

What I've got looks like the

deposition of Mr. Ahladas.
MR. SBEBELSKIE:

There were other portions

23

of his deposition that they attached to the

24

motion to compel.

25

service copy, did not include the portion that I

The version that we got, the
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1

just handed to you.

2

the only question that he was instructed not to

3

answer and I'd like to alert your attention to

4

one thing here.

5

already been asked about what he understood the

6

contract to mean, what, if anything, he had been

7

told about the contract when he signed it.

8

9

The highlighted question is

The question starts off, he had

Then the topic shifted not to what he
understood the contract to mean, but questions

10

about what other people, not even Virginia

11

Power, might have been doing.

12

not relate to his understanding and intent of

13

the contract, and that's how the question

14

starts.

15

your understanding of what was intended by

16

Virginia Power in terms of treating scheduled

17

outages and mechanical breakdowns, did you have

18

any understanding back in 1988 of how the

19

utility industry treated similar scheduled

20

outages or mechanical breakdowns."

Things that did

The question starts, •Bow, apart from

21

So the question was not Mr. Ahladas, what

22

did you understand the contract to mean, what

23

was Virginia Power's and your intent, rather,

24

apart from your understanding what did other

25

people in the industry do.

Now, the instruction
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not to answer that question, we think, was

2

appropriate and perfectly proper, but as it

3

turns out, I received back in the mail today, or

4

by hand today the errata sheet from Mr. Ahladas.

5

If I may hand that up to Your Honor, and I

6

received that this morning and I faxed a copy to

7

Mr. Baril.

8
9

)

15

MR. BARIL:

If I might interject at this

point that I've been a trifle busy today, and

10

I've not seen what just got handed up to the

11

Court, so I have no idea what Mr. Ahladas sent

12

back.

13

MR. SBBBBLSKIB:

I'll be glad to share a

14

copy.

15

question, the one and only pending question from

16

the deposition, and I've highlighted the

17

relevant portion there.

18

errata sheet is that he had no understanding in

19

1988 of how other utilities treated the

20

situation that he was asked about.

21

objection by us was well taken, the witness has

22

gone ahead and answered the question.

23

24
25

Be has gone ahead and answered the

TBB COURT:

And what he says in his

Although the

Did he go ahead and answer it

then?
MR. SBEBELSKIB:

Bo, on his errata sheet.
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16

An errata sheet suggests

2

something that was done which wasn't provided or

3

stated in the original document, and then after

4

the witness went over it he found that there was

5

an error because what was said was actually

6

said.

7

it but he decided to say it after all, later.

Now I'm hearing that he didn't really say

MR. SBEBBLSKIE:

8

It is true in the

9

deposition that he did not answer the question.

10

What he has done is provided, under oath with a

11

no1:ary seal, the answer to the question.

12

statement there is that he had no knowledge just

13

l.ike the other witness that was deposed and that

14

Mro Baril talked about.

15

what others in the industry did so the issue is

16

moot with respect to the pending deposition

17

question.

18

Mro Baril whether at trial evidence on this

19

topic would be admissible for the jury, I think

20

that's obviously premature to rule on a

21

discovery motion, especially one that is moot

22

now.

23

So his

Be had no knowledge of

The broader issues raised by

Thank you, Your Honor.
MR. BARIL:

As I said from counsel table,

24

I've read this for the first time along with the

25

Court.

I

have to say that this motion -- this
HALASZ REPORTING
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1

hearing has been scheduled for sometime.

2

issue was briefed by Westmoreland and this

3

document was signed by Mr. Ahladas on May 22nd,

4

five days ago, and it certainly does come flying

5

in at the eleventh hour, but it is here.

6

Westmoreland's perspective it suggests that

7

someone's paying fast and free with discovery

8

because it was a legitimate question at the time

9

it was asked, the objection has never been

The

From

10

withdrawn yet the witness has gone ahead and

11

taken it upon himself to add an answer, and

12

there's been nothing from Virginia Power saying

13

we've rethought the situation and agree that

14

this witness should have been allowed to answer

15

the question at the time.

16

one's mind what has transpired since the

17

deposition and the execution of this errata

18

sheet that has changed things.

19

Bas to provoke in

As the Court correctly points out, an errata

20

sheet is where the witness goes through and

21

picks up an error made by the court reporter, or

22

that he said a person's name and he intended to

23

say somebody else's name.

24

an error, if you will.

25

This is a witness coming forward saying

A legitimate mistake,

This is not an error.
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information that was responsive to a question

2

that was posed to me that I refused to answer

3

because my lawyer told me not to.

4

specifically asked him on the record are you or

5

are you

6

and he looked at counsel and he said no, I'm not

7

going to answer it.

8
9

·.

18

~ot

And I

going to answer the question, sir,

I don't know what has happened or what he's
done since then, but I don't believe that

10

Westmoreland should be required to

11

written piece of paper a month later on the

12

afternoon of the hearing as a satisfactory

13

response to the inquiry.

14

other response I can make to this particular

15

issue, but there's also another motion pending

16

that I'm not sure whether it's been abandoned.

17
18
19
20
21

MR. SHEBELSKIE:

acc~pt

a

I don't know what

Ho, we've not abandoned

that.
MR. BARIL:

Then I ' l l wait to hear

Mr. Shebelskie's comments on that.
THE COURT:

Now that this answer is

22

provided, do you still have any concerns about

23

the objection?

24

MR. BARIL:

25

As I say, I think the legitimate

concern is if this was a truthful answer when he
HALASZ REPORTING
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1

was under oath, why was the objection posed.

2

Why wasn't he allowed to answer the question, or

3

if they consulted with the witness after the

4

deposition only to find out that the poor

5

gentleman says I really don't know the answer to

6

the question, why do we have to file papers,

7

come before the court and learn this at the

8

eleventh hour.

9

Something is not right.

If this is a truthful answer, then a lot of

10

time has been wasted and attorney's fees have

11

been wasted fooling around with this, because if

12

this is a truthful answer, this could have been

13

corrected the next day and said there's really

14

no reason for you to go over with a motion.

15

We've consulted with the gentleman and he really

16

doesn't have anything to offer and we'll

17

withdraw our objection.

18

To do this at the hearing strikes me as

19

being highly suspicious as to how this has come

20

about and certainly ought to warrant some

21

attorney's fees for our trouble to run something

22

in the ground.

23

time, a waste of counsel's time, a waste of

24

Westmoreland's money.

25

upon this and the deposition is not going to be

This is a waste of the Court's

If they're going to rely
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1

reconvened to find out why he couldn't answer

2

the question when it was posed to him and what,

3

if anything, he's done since then.

4

"\
i

20

THE COURT:

I'll at least entertain a motion

5

to award your fees and costs for having to bring

6

on the motion only to have this brought up at

7

the hearing, because if this was made known

8

earlier, I see that the affidavit was entered on

9

the 22nd, five days ago, it may have obviated

10

the need for the hearing.

11

to be the answer he's now providing.

12

your side ought to have your expenses covered,

13

costs and so forth.

14

to that now, or you can provide me with an order

15

later with a blank space in it to make some

16

provision.

17
18
19
20

MR. BARIL:

THE COURT:

So if you're ready to speak

Did you want to speak to this

point?

22

THE COURT:

25

I think

order.

MR. SBEBELSKIE:

24

It seems

I'll be happy to submit an

21

23

It may not.

I would, Your Honor.

That's my inclination now,

subject to hearing from Mr. Shebelskie.

MR. SBEBBLSKIE:

Your Honor, I was not there

during Mr. Ahladas• deposition, but I will note
HALASZ REPORTING
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1

the following facts; number one is that the

2

motion to compel was filed I believe before May

3

22nd, before Mr. Ahladas signed his statement.

4

Mr. Ahladas is not a Virginia Power employee.

5

As I mentioned, he's a retired employee who is

6

now on his own as a treasurer of Randolph-Macon.

7

I

8

sheet today, this morning.

9

on the 22nd, I

received the executed statement, the errata
In fact they sent it

think that would be Friday before

10

the Memorial Day weekend so it•s not like he was

11

sitting on it.

12

faxed over to Williams Mullen this morning with

13

a

14

the hearing.

15

since the motion to compel had already been

16

filed before Mr. Ahladas changed his answer.

I got it this morning.

X had it

letter saying that in my opinion, this mooted

17

TBE COURT:

18

morning to Mr.

So I don't think it is appropriate

Did you fax this over this
Bari~?

19

MR. SBEBELSKIE:

20

THE COURT:

You didn't get this?

21

MR. BARIL:

Ro, I've not seen it before

22

Yes, sir.

coming to court today.

23

THE COURT:

They said they faxed it to you.

24

MR. BARIL:

I understand, and as I said I

25

was working on another matter that I've got to
HALASZ REPORTING
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1

tend to, and it could be there.

2

if it's there, it hasn't been brought to my

3

attention.

4

TBB COURT:

All I can say

Just let me know as to whether

5

or not you want to press the point as to whether

6

or not your expenses ought to be covered.

7

MR. SBBBBLSKIB:

8

deposition notice.

9

TBB COURT:

10
11

This is a motion to quash a

Is this going to be a jury

trial?
HR. SBBBBLSKIB:

Yes, sir.

Well, in part.

12

A jury will be impaneled.

This is a motion to

13

quash a deposition notice which is somewhat in

14

the nature of a motion to reconsider.

15

mentioned this back in December.

16

were here on a motion by Westmoreland for leave

17

to conduct additional depositions including six

18

individual depositions on top of those they've

19

already taken a couple of years ago.

20

individual depositions have now all been taken

21

and concluded, which by my count it gave

22

Westmoreland 18 depositions total.

Mr. Baril

The parties

Those

23

The remaining deposition, a sort of fact

24

related deposition left, relates to a corporate

25

deposition of Virginia Power on the topic of
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1

Virginia Power's intent when it executed the

2

contract.

3

or depositions they'd asked for back in

4

December, hut since your ruling on that, Your

5

Honor, we've now completed all the fact

6

depositions.

7

the very top, as high as the chain went in terms

8

of dealing with this contract, down to the

9

person, the lowest person on the totem pole has

i

10
11

That was, frankly, one of the motions

Everybody from Virginia Power from

been deposed on the topic.
Bach of the fact witnesses, each person at

12

Virginia Power, whether still at virginia Power

13

or not, has been deposed as to what he or she

14

did in the negotiations, what he or she heard

15

the other side say, what he or she heard people

16

from Virginia Power say, what they understood

17

the contract to mean.

18

corporate knowledge that Virginia Power could

19

have in responding to a corporate deposition

20

notice has been canvassed through the 18 people

21

who have been deposed.

22

purpose served in a corporate deposition for

23

discovery purposes.

24

elicited or that they wanted elicited has been

25

asked of witnesses and they've answered the

All of the potential

There really is no

Any facts that could be
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1

questions to the best of their ability.
THE COURT:

2

But your concern is that the

3

plaintiff is desirous of deposing someone else

4

now?

5

·~

24

MR. SHEBELSKIE:

There is nobody left at

6

Virginia Power who had any other role in the

7

negotiation of this contract and who could add

8

anything else.

9

TBE COURT:

But have you been asked or have

10

you been noticed -- have you been asked to

11

provide or have you been noticed about any

12

additional witness?

13

MR. SBEBELSKIE:

14

TBB COURT:

For deposition.

In your motion you say somewhat

15

in the nature of a reconsideration, but having

16

considered the ruling in December and

17

considering that six, I think, additional

18

persons have been deposed, you're asking that

19

further discovery he closed?

20

MR. SBEBELSKIE:

Everybody from Virginia

21

Power who was involved in the negotiations of

22

the contracts has been identified to

23

Westmoreland both through interrogatory answers

24

as well as through questions in depositions, so

25

there are no mystery witnesses at Virginia
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1

Power.

2

not they're still at Virginia Power -- this

3

contract was signed 10 years ago so there are

4

people who have left, but everybody who was at

5

Virginia Power and involved in the negotiations

6

has now been deposed.

7

recollections 10 years hence have been plumbed.

8

They've all been asked all the questions about

9

the who, what, when, where, why of the

Everybody in that universe, whether or

Their knowledge and

10

negotiations.

11

now pending a separate, an additional notice of

12

deposition directed to Virginia Power as a

13

company to produce a knowledgeable witness.

All that's been done.

14

THE COURT:

15

MR. SBEBELSKIE:

A

There is

corporate designee.
Correct, to talk about the

16

negotiations and the intent behind the contract.

17

Virginia Power's corporate knowledge obviously

18

cannot be any greater than the sum total of its

19

individual employees, all of whom who have been

20

deposed.

21

Power can put forward to talk about the

22

negotiations and the intent behind the contract.

23

And indeed because some of the critical people

24

who were involved in the negotiations and the

25

ones who executed the contract are no longer at

There is no other person Virginia

HALASZ REPORTING

1182

Hearing TranscriptMay 27,1998

26

1

Virginia Power, Virginia Power, as a company, it

2

having a corporate designee, would be at a

3

peculiar disadvantage and prejudiced to put

4

forward somebody to talk about this is the

5

company's intent.

6

A lot of people involved are no longer with

7

us and we can't speculate as to what these

8

people say, and anything we would say would be

9

based upon partially incomplete knowledge.

So

10

there is no need for this corporate deposition

11

now in light of the fact that all the

12

individuals involved have been deposed.

13

anything, it only is being done as a way to get

14

a second bite at the apple to redepose someone

15

who's already been deposed, or it's being done

16

to try to trip up Virginia Power to come in and

17

say a lot of the people who are involved in the

18

contract are no longer with us.

19

duplicative and a prejudicial deposition and for

20

those reasons we feel that the deposition should

21

no longer be needed.

22

MR. BARIL:

If

It is

Thank you.

Your Honor, Virginia Power has

23

now made the same objection three times in

24

connection with our request to take a corporate

25

deposition of Virginia Power.
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1

our discovery motion in December, the Court

2

granted that motion from the bench.

3

circulated a sketch order reflecting your

4

ruling, Virginia Power refused to endorse the

5

order claiming that you had not granted that

6

part of the motion.

7

:}

27

When we

We then submitted competing orders and

8

letters stating our representative positions and

9

submitting it to the Court.

The Court read the

10

letters and entered Westmoreland•s"order

11

sustaining our motion for all of the discovery

12

we had requested including the deposition of a

13

corporate designee of Virginia Power.

14

the third time this has been trodded out in

15

front of the Court.

16

This is

The recent depositions, let me address that

17

because in addition to the corporate deposition,

18

as I said you granted Westmoreland the

19

opportunity to depose two senior VPs involved in

20

executing the contract, but when they were

21

deposed, both of them said they were clueless on

22

the issue pending before this court.

23

issue, as we've set forth in Schedule A to the

24

notice to take deposition, is Virginia Power's

25

intent and understanding with respect to forced
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1

outage days, capacity payments under the parties

2

power purchase agreement at the time it was

3

originally executed and subsequently amended,

4

and specifically concerning Virginia Power's

5

obligation to make capacity payments to

6

Westmoreland for forced outage days.

7

issue in the case.

8

9

It's the

We deposed four other individuals who sat in
on the negotiating sessions.

All four of those

10

individuals say they have no recollection of the

11

issue ever being discussed at the negotiating

12

session.

13

but to compel Virginia Power to produce somebody

14

who can put on the hat of Virginia Power and

15

testify to the issue that I have repeated about

16

three or four times and the supreme court has

17

singled out, there has to be somebody at

18

Virginia Power who can testify as to what its

19

intent was on paying or not paying Westmoreland

20

for forced outage days.

21

amount to $150 million claim over the 25 year

22

life of this contract.

23

Our point is not to be duplicative,

An issue that could

It is hard to believe that somebody doesn't

24

know and can't account for that.

25

who that individual would be.
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1

people who signed the contract said they were

2

absolutely clueless about this issue until the

3

lawsuit hit.

4

them.

5

We're asking Virginia Power, you designate the

6

person in your corporate lineup who is going to

7

step up to the plate and we can put in this

8

chair in front of the jury and will be able to

9

say under oath what was their present intent in

Nobody had ever presented this to

They don't know one way or the other.

10

January of 1989 when this contract was signed.

11

Our people know what their intent was on this

12

issue, but so far you talk about 18 depositions,

13

or 80 depositions, so far --

14
15
16

TBE COURT:

But you haven't been able to

glean that from the things -MR. BARIL:

That's what I said, the two

17

executives, they have no idea.

18

who sat in the negotiations say they don't

19

recall the issues ever being discussed.

20

there's got to be somebody at a lower level in

21

Virginia Power who can simply say what was your

22

intent at the time you signed it, not what you

23

are arguing in this litigation today but your

24

intent back then.

25

The four people

So

We submit this is not an attempt on
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1

Westmoreland's part to duplicate discoveries,

2

but what • s going on her.e is it's an attempt by

3

Virginia Power to prevent the exposure of the

4

fact that their whole defense is a sham.

5

somethi~g

6

fact.

7

defense at time the parties signed the contract

8

and it is something that was womped up later on

9

in the proceeding.

10

It was

that was thought up well after the

No one on their team believed their

We brought this issue up in December.

The

11

Court thought it was an appropriate request for

12

them to identify who was their corporate

13

spokesmen in the central issue in the case.

14

reaffirmed your ruling when you entered our

15

order that granted that motion and we're here

16

saying that we want to complete the discovery.

17
18
19

TBB COURT:

You

Does that order specifically say

that Virginia Power
MR. BARIL:

The motion specifically

20

requested Virginia Power to produce a corporate

21

designee on the central issue in the case.

22

then we had a dispute about what did the -- what

23

was the Court's ruling from the bench and that's

24

when we submitted competing orders and you

25

entered the order that granted the motion in its
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1

entirety.

2

schedule that deposition and they're still

3

balking at producing a witness.

4

say, the only issue of discovery that's left

5

outstanding.

6

We then noticed Virginia Power to

THE COURT:

I

This is, as

I

think I have considered this

7

question and I've considered the orders and

8

would still maintain the same position.

9

something to be said for parties in litigation,

I

There's

10

especially with the litigation involving

11

corporate entities, to have a representative of

12

the corporation.

13

provision for a corporate designee to speak on

14

behalf of the corporation.

15

That's why the rule makes the

The people who have testified thus far, some

16

of whom are no longer in the employ of the

17

company, may not necessarily speak on behalf of

18

the corporation and I think it's appropriate

19

that someone be brought forward in light of the

20

supreme court's ruling to do that, so

21

change that.

22

gentlemen.

The motion is denied.

23
24

25

1188
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1

THE COURT:

2

agenda here today?

3

3

Good afternoon.

MR. SBEBELSKIE:

What's on the

Your Honor, actually I have

4

prepared an agenda, if I might.

5

to the other side.

6

motions and cross-motions.

7

matters, I thought this agenda would break down

8

the motion by topic.

9

permission, I ' l l start.

10

I've given this

There's been a flurry of
To facilitate the

With the Court's

On the first category, discovery from

11

Westmoreland, let me first remind the Court

12

where we are procedurally in the case.

13

Following the remand from the Virginia Supreme

14

Court,

15

take seven depositions of various Virginia Power

16

people and a corporate deposition, and those

17

depositions have now all been conducted, each

18

deposition taking the better part of a day for

19

each one.

20

Westmore~and

has been granted leave to

Virginia Power has not conducted any

21

discovery since the remand, but at the end of

22

the hearing when the Court granted leave to

23

Westmoreland, the Court said, and I reminded the

24

Court that we may need to take some to fill in

25

gaps because of the passage of years, the Court
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1

said it would entertain and give us equal

2

discretion.

3

And here we are on that.

What Virginia Power needs from Westmoreland

4

is really some rifle shot discovery, and it's

5

set forth under the first item agenda there.

6

The first thing that we have asked for is a

7

corporate deposition.

8

notice of deposition if that would aid the

9

Court, but it's on three discrete topics.

And I have a copy of the

The

10

first topic for the corporate deposition is

11

Westmoreland's intent as to the meaning of the

12

contract.

13

which Westmoreland was given leave to conduct a

14

corporate deposition of Virginia Power.

15

memorandum that was served on me last night

16

after 5 p.m., Westmoreland now indicates that

17

they don't object to that.

18

an agreement that we can have a corporate

19

deposition on that topic.

20

That is the exact same category on

So

I

In a

think we have

The remaining two topics are very, very

21

discrete issues.

The first one relates to a

22

memorandum authored by a Mr. Pittman.

23

help the Court understand that, I'd like to show

24

the Court a copy of the memorandum in an

25

organizational chart if I might.
HALASZ REPORTING
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1

organizational chart, Your Honor, in the very

2

center is the plaintiff, the owner of the

3

project, and on the left there you'll see

4

highlighted in yellow an organization called UC

5

Operating Services, Inc.

6

dotted lines up from that and you can see how it

7

ties in as an affiliate, really, of the partners

8

and the owners.

9

ultimately a subsidiary and affiliate of the

And you can follow the

So it's a separate company but

That's the company organiz~tion

10

plaintiff here.

11

Mr. Pittman worked for at the time he wrote the

12

relevant memorandum.

13
14
15

TBE COURT:

Did he work for UC Operating

Services?
MR. SBEBELSKIE:

Yes, sir, that is my

16

understanding.

17

it's not a good copy of the memorandum, but that

18

actually gets to a point is that we have asked

19

for Westmoreland to give us the original

20

document or a legible copy and they've refused

21

that.

22

Court to order that we be given access to either

23

the original or a legible copy.

24
25

Now the memorandum, Your Honor,

So that's one item that we would ask the

What we haven't been able to tell Your Honor
is that there is relevant language in here.
HALASZ REPORTING
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1

What Mr. Pittman did, he was with the company

2

that the plaintiff was hiring that ultimately

3

would operate the plant here, and one of the

4

things that Mr. Pittman was charged with doing

5

was looking at the contract, figure out how the

6

contract worked and seeing what issues there

7

were in the contract that might relate to how

8

the plant would actually be operated.

9

One of the things that he looked at was

10

section 10.15(d) of the contract.

11

operative provision in dispute and the

12

two-for-one sliding scale on the reductions of

13

capacity payments and how that ·works.

14

because the draft is so poor, we've typed up on

15

the last page what Mr. Pittman wrote on that

16

topic.

17

about there being 30 forced outage days, but if

18

the operator doesn't. meet the dispatch, it

19

starts losing capacity.

20

That's the

And

And you can read it there, and it talks

Mr. Pittman looks at and reads the contract

21

just like Virginia Power.

22

zero at a certain threshold.

23

then shared with the plaintiff back in the

24

summer of 1989 when it was written.

25

THE COURT:

The payment goes to
This document was

The document was shared with the
HALASZ REPORTING
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2

7

plaintiff?
MR. SHEBELSKIE:

Was given to the plaintiff.

3

Be was doing this for the plaintiff.

4

I've now looked at the contract, here are the

5

issues here, plaintiff, here are my concerns

6

that I've identified.

7

8

9

THE COURT:

He says

The date of this document, is

this before the contract?
MR. SHEBELSKIE:

This is dated July 17th,

10

1989.

11

effect between the parties is dated November,

12

1991.

13

January of '89.

14

a restated contract was agreed to in 1990, I

15

believe, and then a second restatement.

16

second one was abandoned and a third contract

17

called the second restatement was entered into

18

between the parties in November of '91.

19

the contract that's attached to this motion for

20

judgment, or the amended motion for judgment.

21

That's the contract that's in effect and is the

22

subject of the lawsuit.

23

The contract that is in dispute and in

The original contract was signed in 1989,
That contract was abandoned and

That

That's

So this memorandum from Mr. Pittman comes

24

some two years before the contract at issue.

25

This is then given to the plaintiff and becomes
HALASZ REPORTING
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1

part of the plaintiff's knowledge and intent

2

when it then signs the contract in 1991 without

3

modifying the contract in any way to address

4

Mr. Pittman's concern.

5

We think that this memorandum and its

6

receipt and use by the plaintiff actually is

7

subsumed as part of the first category on

8

Westmoreland's intent and understanding of the

9

contract.

Here they've been given a memo by the

10

guy they've asked to look at how the contract

11

operates, so we're entitled to discover it to

12

find out when Westmoreland got this contract,

13

what use they made of this document.

14

We know Westmoreland got the document for

15

two reasons; one, they produced it to us in

16

litigation in discovery from their files.

17

know they received it.

18

on the upper right-hand corner of the first page

19

some handwriting, it says MSS.

20

things that we'd asked the plaintiff to

21

stipulate is who that is.

22

There's only one MSS, a fellow named Matt

23

Sakarada who ultimately became president of

24

Westmoreland Energy.

25

the company at the time the trial was originally

We

Your Honor can also see

We

One of the

~now

who it is.

Be was the president of
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1

scheduled in March of '96.

2

subpoena list, a witness list for trial.

3

him under subpoena to testify at trial and so we

4

had no problems that we would call him to trial,

5

put the document in front of him, say

6

Mr. Sakarada, that's your handwriting.

7

received this document in the summer of '89.

8

They got it and he can describe what they did or

9

didn't do with it.

10

We had him on our
We had

You

Mr. Sakarada has now been dismissed as the

11

plaintiff's president and he now lives out of

12

state.

13

the lapse of time from trial that we can't call

14

him to trial.

15

our exhibit list, Westmoreland, even though they

16

produced the document, they're saying it's

17

unauthentic.

18

So we are in a position now because of

And after we put this document on

This is a highly germane document.

We need

19

discrete discovery in order to establish its

20

authenticity.

21

stipulate to all those things, they won't do it

22

so we have to do it by the book now.

23

asking for is a deposition, include this as part

24

of the corporate deposition.

25

talk to the corporate knowledge, when it was

I've asked Westmoreland to
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10

received.

2

THE COURT:

You want to depose Mr. Pittman?

3

MR. SBEBELSKIE:

If they object to the

4

authenticity of it, I need to depose Mr. Pittman

5

and if they're going to say they don't know who

6

wrote this handwriting here, I need to depose

7

Mr. Sakarada.

8

necessary if they will just cooperate with the

9

corporate deposition, but if they want to take

I think those depositions are

10

that position, I ought to have leave to do

11

Mr. Pittman and the corporate deposition to

12

establish when Westmoreland received this

13

document.

14
15
16

The second document --

TBE COURT:

The short of that, you did ask

for the original of this?
MR. SBEBELSKIE:

And I need the original and

17

a legible copy and that's the third thing.

18

second document, Your Honor, is a document

19

written by Mr. Szymanski, and for the Court's

20

convenience, I'll hand a copy of that up.

21

is a document that was on our exhibit list for

22

trial and on the eve of trial, Westmoreland

23

objected to the authenticity of this document

24

even though it was prepared by one of their

25

affiliates' employees and even though they
HALASZ REPORTING
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2

11

produced it from their files in discovery.
What this document does, Your Honor, it

3

examines what the partnership -- what the

4

plaintiff's rate of return, its profit would be

5

depending upon the outcome of the lawsuit and

6

the long and short of it, Your Honor, is they

7

say well, if we win this lawsuit, we're going to

8

have a rate of return of something astronomical

9

like 48 percent or 47 percent, and that's the

10
11

chart on the second page.
If you glance down toward the line, it sort

12

of reads internal rate of return and under one

13

column it says favorable ruling and you can see

14

two rates of return.

15

are under unfavorable ruling and there are two

16

rates of return, slightly lower.

17

they've now objected to the authenticity of this

18

document, we need to do discrete deposition or

19

some kind of discovery just to authenticate

20

this.

21

want to do that so now

22

deposition.

23

I

And the next two entries

Because

proposed a stipulation, they didn't
I

have to do it by

This document, they don't deny they can

24

authenticate this document.

They don't take the

25

position that Mr. Szymanski is some third party
HALASZ REPORTING
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1

of this.

This is one of them that wrote this.

2

Their position is instead, well, although we

3

object to the authenticity, we now think it's

4

irrelevant what our profitability is.

5

Honor, the reason this is relevant and germane

6

and why we need this document is because this

7

directly rebuts one of their central contentions

8

they've put in the case.

Your

9

They intend, through their experts, through

10

their depositions of fact witnesses, to come in

11

here and tell the jury that they need that as

12

part of the trade, custom and usage as part of

13

the intent and understanding of this contract,

14

that they have to get paid for forced outage

15

days because if they didn't, this project

16

wouldn't be financially viable.

17

collapse.

18

would lend it money.

No operator would ever

19

make a profit of it.

And I can give example

20

after example of deposition testimony they've

21

designated for trial where they say that.

22

It would

It couldn't go forward.

No bank

They argued that to the Court back in March

23

of 1996 in opposing summary judgment.

24

argued it to the Supreme Court of Virginia.

25

They're going to come in here and put their
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1

profitability at issue.

They're going to say

2

you don't get paid for forced outage days.

3

These projects don't work, you don't make a

4

profit.

5

discretely explodes that argument.

6

stipulation that that is authentic, that

7

suffices it for me.

8

want a corporate deposition for someone to come

9

in and say yes, that's an authentic document.

10

Those are the three topics; the corporate

Mr. Szymanski's memorandum very neatly,
A

They won't do that.

Then I

11

intent, which they agree to, the Pittman

12

memorandum, Mr. Pittman's memo, deposition,

13

corporate deposition, the original document, and

14

then something discrete, limited on this

15

Szymanski memorandum.

16

discovery on these two memoranda as an

17

alternative.

18

think I need the written discovery so we can put

19

that in abeyance.

20

21
22

TBE COURT:

We had served written

If I had the depositions, I don't

There's written discovery

outstanding?
MR. SBEBELSKIE:

It was.

It's outstanding.

23

It's past due.

They objected to it for the same

24

reasons, but it would be redundant if I have the

25

depositions and the original document.
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14

that first topic that's what I'm asking for.
The next topic, Your Honor, is a subpoena

3

served on Credit Suisse by Westmoreland.

4

Suisse is Westmoreland's bank.

5

of June I

6

Westmoreland had issued, had the Court issue a

7

subpoena for documents, had it domesticated in

8

New York and served on Credit Suisse in New

9

York.

10

Credit

Back beginning

believe it was, of this year,

As part of the agreement for the production

11

of the documents, Credit Suisse agrees the

12

documents that are responsive to the subpoena,

13

we'll make available to the plaintiff and we'll

14

make them available to Virginia Power.

15

Westmoreland then goes up, reviews, they go

16

first.

17

then two days later when I

18

to review the documents, literally two hours

19

before I

20

no, you cannot see these documents because there

21

are documents now, even though we subpoenaed

22

them, even though we got to see them, we don't

23

want you, Virginia Power, to see them.

24

25

They got access to the documents and
was supposed to go up

was to go on the plane, they tell me

What they were talking about were two
categories.

They said well, there are documents
HALASZ REPORTING
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1

in there that concern the financial prospects of

2

the project, its profitability and things like

3

that.

4

responsive to the subpoena.

5

Westmoreland served asked for all documents

6

about the project

7

statements and financials of the project.

8

they were documents that were produced as

9

responsive to Westmoreland so the documents are

First of all, those documents are

includi~g

The subpoena

the financial
And

10

responsive to the subpoena and the financial

11

documents are relevant for the very reason we

12

were talking about with the Szymanski

13

memorandum.

14

Moreover, we have a confidentiality order in

15

the case that if there are financial documents

16

that Westmoreland is concerned that Virginia

17

Power not see or use for other business

18

purposes, I've agreed that that can all be

19

treated as confidential under the order and

20

indeed, I've even further agreed above and

21

beyond that that they can be limited to

22

attorney's eyes only so that if we never even

23

use them in litigation, Virginia Power never

24

even sees them in the context of the litigation.

25

I think that is a reasonable way to proceed with
HALASZ REPORTING
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1

respect to those documents.

2

a third party, get documents from the third

3

party and then say well, Virginia Power can•t

4

see them all.

5

about financials will be taken care of through

6

the confidentiality order and the attorney•s

7

eyes only procedure.

8

9

They can•t subpoena

Any specific concern they have

The next category issue are third party
subpoenas.

Virginia Power, after they issued

10

their subpoena, we issued subpoenas on two

11

entities, and.Your Honor can look back on the

12

organizational chart, you'll see who they are.

13

The first one was an entity called R.W. Beck.

14

If you look over at the green highlighted

15

section, you'll see at the top Credit Suisse's

16

highlighted.

17

subpoenaed.

18

lender's engineer, R.W. Beck and Associates.

19

Once they subpoenaed the bank's records and

20

obviously are intending to use them for some

21

purpose at trial, we then said well, we want to

22

subpoena R.W. Beck so we can get the full story

23

from the bank.

24

equation filled out and that's why we subpoenaed

25

the R.W. Beck documents.

That's the bank that the plaintiff
Underneath the bank you'll see

We want that side of the
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17

The return date for those subpoenas have

2

passed.

3

the return date, R.W. Beck filed no objections

4

to those things, so I think any objections are

5

too late in any event, but it's proper because

6

we used the exact same document request that the

7

plaintiff did.

8

issued was on that yellow highlighted company,

9

the UCOS Company that Mr. Pittman used to work

10

Westmoreland filed no objection before

The only other subpoena that we

for.

11

The reason we did that is the following;

12

when we were back in discovery two years ago, we

13

asked the plaintiff when we served document

14

requests on them whether they were producing the

15

documents from the files of all those affiliates

16

that go up and down the chain because otherwise,

17

we have to serve subpoenas on them and they

18

assured us that we're producing all the

19

documents of the files of our related companies.

20

You served document requests on us, that takes

21

care of them all.

22

forth on this Pittman memorandum, when

23

them for the original, they said we don't have

24

the original because the original is with

25

That's a third party.

As a result of the back and
I

asked

ucos.

We don't have control
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18

over them.

2

It's now become obvious they did not produce

3

the files of that entity, the successor interest

4

of that entity is called LG&E Power Services,

5

Inc.

6

subpoena because we need to fill in that gap

7

from that entity's files that we were under the

8

impression that they were producing all the

9

files of their affiliates, but they left this

10
11

But that's why we issued that second

one out.

We need to fill that gap in.

The next issue, Your Honor, on the agenda is

12

the Westmoreland privileged list.

There are

13

four items there, one of which has now been

14

resolved.

15

documents, copy to attorneys.

16

log, Westmoreland has indicated a series of

17

documents that are not written by lawyers, they

18

are sent -- the recipient is not a lawyer,

19

instead a lawyer is one among many of the cc or

20

copy holders on the document.

21

of the document does not indicate that i t is a

22

request for legal advice, that it is discussing

23

legal advice, it is simply a business document

24

written from non-lawyer, businessman A to

25

non-lawyer, businessman B that is copied to a

The first item, amount, business
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1

lawyer, usually one among many.

2

legion.

3

obvious proposition that a business memorandum

4

does not become privileged because you cc it to

5

a lawyer.

6

Westmoreland has not made a showing that those

7

documents are privileged.

8

9

The cases are

I don't think you need citations to the

So those documents, Your Honor,

Category B is the one that we've now just
resolved.

Westmoreland had on its privileged

10

list a series of letters and other documents to

11

and from it and its bank.

12

Secret Service privilege, there's no privilege

13

of government lawyers so that one is out.

14

third category is a draft letter that one of

15

Westmoreland's employees wrote, Mr. Jim Brown.

16

And if the Court will bear with me a moment, I

17

need to give the Court something on that.

18

THE COURT:

19

MR. SBEBELSKIE:

Obviously there's no

The

When is the trial of this case?
October 26th.

These are

20

excerpts from Mr. Brown's deposition concerning

21

this letter.

22

first page, Your Honor, this is in his direct

23

examination by the plaintiff's lawyers.

24

supposedly Westmoreland's surprise witness.

25

This was the testimony on direct on this first

What it starts off with on the

HALASZ REPORTING
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1

page here and essentially they asked him, it

2

starts down on line 14, "What did you discuss?"

3

Be says, "I discussed and confirmed the

4

payment of forced outages, payment of the

5

capacity on forced outages."

6

7

Question:

"Did he, Mr. Mable, confirm that

to you?"

8

Answer:

9

"When did this take place?"

10

"Yes."

"Early December, 1990."

That's all they

11

asked him, very general stuff like that.

12

then I

13

said, "What specifically did you ask

14

Mr. Mable?"

15
16
17
18
19

Well,

began to ask him on cross-examination.
him~

Mr. Brown says, "I can't recall what
question I asked him."
I said, "All right.

What did Mr. Mable

specifically say in response?"
Answer:

"Well, I can't recall a response."

20

So I asked him later, "Well, did the two of you

21

actually discuss the two-for-one sliding scale

22

and how that operates?"

23

I

Answer:

"I can't recall."

Then I asked him

24

later, "Well, when you finished your

25

conversation with Mr. Mable in December 3, you
HALASZ REPORTING
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1

walk out of Virginia Power's offices, before you

2

talked to any lawyer did you think it was

3

important to clarify and put down in writing

4

what you and Mr. Mable had to discuss?"

5

"Ye~,

to avoid the question recurring, I

6

thought it would be a good idea."

Be supposedly

7

wrote a draft letter on his own initiative to

8

send to Virginia Power allegedly to confirm this

9

conversation.

Then on page 45, the next page

10

you'll see I asked him, "Did you write up

11

anything reporting on this conversation?"

12

Be said, "I drafted a letter to John,"

13

meaning John Mable.

14

were a series of objections on attorney/client

15

privilege about this draft letter because they

16

were saying well, it was reviewed at some point

17

later by counsel and Mr. Brown may or may not

18

have had conversations later with counsel about

19

that memorandum, and counsel ultimately advised

20

Mr. Brown not to send the draft letter out.

21

That doesn't make the document privileged, Your

22

Honor.

23

his own initiative to memorialize a conversation

24

does not become privileged because later on

25

somebody decided to send it to a lawyer for

A

In the deposition there

document that a businessman writes on
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1

review.

In fact the testimony here is that

2

Mr. Brown sent it to one of his compatriots in

3

a~other

4

partner's company and the other company who

5

decides to send it to that other company's

6

lawyer.

7

in-house corporate lawyer, it was sent to a

8

lawyer for one of the partners, a different

9

partner.

company, his counterpart in his

So it wasn't even sent to Mr. Brown's

10

What you have is a document that Mr. Brown

11

writes on his own initiative, means it's not a

12

privileged document because it's not a request

13

for legal advice.

14

never are privileged even if they are ultimately

15

communicated to a lawyer.

16

compelling need to know the contemporaneous

17

record of those facts because Mr. Brown cannot

18

remember any of them, that someone else in

19

another company later decides to send it to that

20

other company's lawyer clearly does not make the

21

document privileged.

22

It is recording facts.

Facts

Here we have a

And there are any number of decisions from

23

the Virginia Supreme Court as well as this

24

court, a case Judge Barris had back in 1991.

25

preexisting document that is not privileged when
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1

it's created does not become privileged later

2

because it is sent to a lawyer later for review.

3

It may have on there the handwritten comments

4

from this in-house lawyer.

5

content if they want to redact the handwritten

6

comments from the lawyer, but the underlying

7

document itself that is just a contemporaneous

8

record of the facts is what I want and what is

9

not privileged and we ought to have.

10

I'm perfectly

The last thing on the privileged list, Your

11

Honor, concerns the identification of the

12

affiliation of the people on the privileged list

13

and the clients.

14

I can give to the plaintiff, of everybody who is

15

listed on the 700 or so privileged documents.

16

Names are just listed, John Doe to Jane Rowe,

17

and Ed Bayes and whatever, without any

18

identification of who those people are, what

19

companies they work for.

20

I have developed a list, which

We have strong reason to believe that a lot

21

of those people aren't with the plaintiff and so

22

these are communications with third parties.

23

know, from among other things, that they put a

24

bunch of documents to and from their bank on it

25

and there are documents that we have strong
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1

suspicions about.

2

them to simply tell us, I can give them the list

3

and they· can put next to each person's name who

4

they work for and all these various law firms,

5

who they represented.

6

We think it is reasonable for

The last general issue, Your Honor, concerns

7

supplemental expert depositions.

As Your Honor

8

will remember as part of the leave granted to

9

Westmoreland, they get to conduct a supplemental

10

deposition of our expert in the case on work he

11

has done since his prior deposition.

12

asked for the right to conduct supplemental

13

depositions of the plaintiff's experts on the

14

same terms and conditions.

15

balked and said no, we're not going to do that.

16

They're now saying we'll give up one of our guys

17

but not the other two.

18

perhaps dispense with the other two if you

19

stipulate to the following; he has no new

20

opinions, he's done no new work on his own

21

initiative, et cetera, et cetera, and they

22

wouldn't stipulate to those things.

23

And

We have

For months they

I

said well,

I

can

What I'm asking for is if they get to

24

conduct a supplemental deposition of our expert,

25

we get to conduct supplemental depositions of
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1

their expert, all in the same terms and

2

conditions because my stipulation of my expert

3

is nothing new.

4

exact, reciprocal requirement.

5

We ought to get the same,

The next point on experts, Your Honor, is a

6

fellow named Wallace Young.

Westmoreland

7

already has three experts.

8

go-round before trial they identified a fourth,

9

a guy named Wallace Young, and we had asked them

Back in the initial

10

before are you going to call Wallace Young.

11

They said no, so we didn't depose him.

12

still listed on their interrogatory answers as

13

an expert.

14

don't care about him.

15

him, I have the right to depose him.

16

Be's

If they're not going to use him, I
If they are going to use

And then they moved to quash the use of

17

Mr. Frame, our expert, at trial because so far

18

they haven't had the opportunity to depose him.

19

But the reason he hasn't, Your Honor, is because

20

of two things; one, they're trying to expand the

21

scope of Mr. Frame's deposition.

22

this notice of deposition for him to produce all

23

his files.

24

when Your Honor ordered the supplemental

25

depositions.

They served

We already went through all this

The deposition is not going to go
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1

back over the old territory, doesn't reopen the

2

old deposition, it's limited to the new

3

category.

4

So we need clarification on that.

And then finally, Your Honor, we had moved

5

for a protective order to say either there

6

should be mutual depositions on both sides or

7

nobody should do it.

8

retaliatory motion on their part by that.

9

final issue, Your Honor, actually is no longer

And that's really just a
The

10

an issue on damages.

11

the plaintiff whether they're going to claim any

12

days in dispute, any additional damages since

13

the original trial date of March,

'96.

14

some discovery to punty that up.

As counsel

15

represents, they will work in telling me if

16

they're going to seek additional damages and

17

can do adequate discovery and we can perhaps

18

work out differences on that.

19

a lot, Your Honor.

20

Thank you.

21

MR. HIXON:

I'm trying to learn from

I served

I

I know it's been

I appreciate your patience.

May it please the Court, my name

22

is Sam Hixon, I'm here for the plaintiffs in the

23

case, Westmoreland LG&E Partnership.

24

ceases to amaze me how counsel can have such

25

different views on what the relevant issues are
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1

in cases and how these disputes are timely or

2

untimely before the Court.

3

Mr. Shebelskie has taken half an hour to address

4

some of these issues and I'd like to respond to

5

some of them.

6

In any event,

If you recall, this case was filed in 1994

7

and after the case was remanded from the supreme

8

court, we were here in December of 1997 and we

9

asked for some limited discovery in the case

10

because Virginia Power had taken the position

11

that discovery had ceased two years ago before

12

the case was appealed.

13

Power, "The discovery period in this case

14

expired two years ago."

15

that they filed with this Court.

16

did not ask the Court for leave to obtain

17

discovery and therefore they didn't want us to

18

conduct any discovery at all.

19

posture in which this came up approximately

20

seven months ago.

21

almost six years after this case has been filed,

22

suddenly there's this flurry of activity by

23

Virginia Power to conduct, as you've heard for

24

30 minutes, a whole lot of late breaking

25

discovery into issues that we don't think,

According to Virginia

That's in the brief
Westmoreland

That's the

Now 60 days before trial,
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number one, are timely for discovery, and number

2

two, are appropriate for discovery.

3

Let me tell you what is our overriding

4

concern in this, because it kind of spreads its

5

way through all of the efforts by Virginia Power

6

to do this discovery at this late moment, and

7

that is that we are competitors with Virginia

8

Power and it's been the policy, an adopted

9

policy of Virginia Power to litigate with these

10

non-utility generators over every contract issue

11

that they can possibly conjure up.

12

knows that because we've been in litigation in

13

this court in a whole bunch of cases for the

14

last three or four years.

15

for me and Mr. Shebelskie litigating against

16

non-utility generators.

17

this moment, Your Honor, is using the discovery

18

process to try to look under our skirts and to

19

determine factual information, proprietary

20

information, confidential, financial information

21

to use it for whatever purposes that they want

22

to use it.

23

Your Honor

It's almost a career

What they're doing at

Now we believe that none of the financial

24

information that they're attempting to uncover

25

is relevant in this case.

For example, the
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1

documentation that we produced in discovery two

2

years, up until 1996 when this case went to the

3

supreme court, we redacted from every document

4

that we could anything that had to do with

5

financial information showing the profitability

6

or lack of profitability of the project.

7

Virginia Power made no objection to that

8

whatsoever, and yet what they have done is that

9

they have come in here now and at the last

10

minute tried to get hold of this same financial

11

data, this proprietary information that shows,

12

by their own admission, the profitability or

13

lack of profitability depending on the outcome

14

of this litigation, which is not relevant to the

15

issues in this case.

16

The relevant issue in this case is

17

enunciated by the supreme court is what the

18

parties intended in 1988 when they negotiated

19

and signed this agreement.

20

signed in 1989, now Mr. Shebelskie rather

21

disingenuously says it was an amendment in 1991,

22

an amendment in 1990, but those amendments have

23

nothing to do with the issue in the case, and

24

that was what was the intent with respect to

25

this paragraph in 1988 and 1989.

The agreement was
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1

wasn't changed in any respect in either of these

2

two amendments.

3

So let me carry that thread through each of

4

these specific requests that they've made and

5

present our position on why they ought not to be

6

able to take this discovery at this late date,

7

and if they are, for some reason, we have in

8

place some sort of protective mechanism is so

9

they don't get all this financial stuff that

10
11

they really want.
About 30 days ago Virginia Power issued a

12

subpoena to two companies, one is R.W. Beck,

13

which is the engineer which was· hired to advise

14

the bank on whether or not from an engineering

15

standpoint the bank should loan money to the

16

project.

17

bank's engineer.

18

what we did is we asked for some rifle shot

19

information.

20

you to glance at it.

21

of that page and read for two pages, you will

22

hardly conclude that this is a rifle shot by

23

Virginia Power.

24

including the kitchen sink; every financial

25

document; every piece of financial data, et

This is not our engineer, it's the
And Mr. Shebelskie said that

Here's his subpoena and I'll ask
If you start at the bottom

It asks for everything
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cetera.

2

THE COURT:

All right.

3

MR. HIXON:

And naturally we've objected to

4

that.

5

profit or lack of profit exists on this project

6

because it's got absolutely nothing to do with

7

the litigation that we've got.

8

relevant issue in this case.

9

reason we don't think that the subpoena to R.W.

We don't want them to see whether or not

That is not a
Now, for that

10

Beck and to UCOS, that's the same subpoena,

11

that's the same description for both of them,

12

ought to be honored at this late date.

13

we've told Virginia Power is that if the Court

14

should require us to comply with that subpoena

15

and those documents be produced, we would follow

But what

the same procedure that we followed two years
17

ago in this litigation, and that is to send

18

somebody from our office to review every piece

19

of paper and redact from those documents

20

anything that has to do with the profitability

21

or the proprietary financial information that's

22

contained in those documents.

That's going to

23

be time consuming, expensive.

It comes at the

24

very end of litigation that's been going on for

25

a long time and it's really unfair to ask us to
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1

do that.

2

it in order they don't get their hands on data

3

that's not relevant for this lawsuit for some

4

other purposes.

5

But if that has to be done, we will do

That is the first thing that they've asked

6

for, and the other one is UCOS, the entity that

7

counsel was talking about.

8

that actually operates the facility.

9

didn't come on board until 1989, you can see

UCOS is the entity
They

10

that from the memo.

11

after this contract was signed.

12

role is to operate the facility.

13

people turning the dials and operating the

14

output of the facility.

15

do with this litigation.

16

unit since 1989 in terms of its output is not

17

relevant to this litigation, and UCOS, who is

18

the operator, ought not to have to produce all

19

the documents because the whole thing is

20

untimely.

21

request that these subpoenas be complied with in

22

our cross-motion that those subpoenas be

23

quashed.

24
25

That's almost six months
And their only
They're the

That's got nothing to
The performance of the

Now, that's in response to their

Secondly, let me respond to the Credit
Suisse protective order issue.
HALASZ REPORTING

Mr. Shebelskie

1221

Hearing TranscriptAugust 20, 1998

33

1

failed to tell you that when this litigation was

2

going on, prior to Your Honor's ruling and prior

3

to appeal in this case, that Credit Suisse was

4

issued a subpoena for the production of all of

5

its records by Virginia Power.

6

prior to 1996.

7

records except for the proprietary financial

8

information relating to the project.

9

set aside and not produced for review by

That was back

They produced all of their

They were

10

Virginia Power.

11

York, the offices of Credit Suisse, and examined

12

each and every one of those documents and copied

13

each and every one of those documents that he

14

wanted to copy back before 1996.

15

one time and adequate opportunity to do that.

16

Mr. Shebelskie went to New

So he has had

Now, since this litigation was sent back to

17

this court, we asked Credit Suisse for

18

permission to reexamine the same documents that

19

had been produced prior to 1996.

20

said, well, in order to do that, you have to

21

issue a subpoena because we don't want to show

22

any favoritism to anybody.

23

mentality that somebody has to subpoena you to

24

protect the disclosure of your documents, so we

25

issued a subpoena and we went up there and

Credit Suisse

It's corporate
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1

looked at the documents and they had

2

documentation on how this project has been

3

performing since 1995 in terms of its

4

profitability.

5

wants to know whether it had a good loan.

6

You can imagine that the bank

We went through the laborious task of having

7

somebody up there for two days, set aside all

8

those financial documents.

9

Mr. Shebelskie a listing of all the documents

We gave

10

that we had set aside that we considered

11

proprietary and contained financial information

12

and said we don't want you to see them, but come

13

on to Hew York and look at the documents again

14

if you want to that have already been produced.

15

Be was

16

don't want to do that, I want to look behind and

17

take a look at all of these proprietary

18

documents that disclose financial information

19

that you don't want me to see.

20

see what Credit Suisse has got on the project.

21

So for that reason we are up here asking the

22

Court to not allow him to look at that financial

23

information.

24

25

g~ven

that opportunity.

Be said no, I

I

don't want to

The third area in which this thread of
trying to look at things that they're not
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Well before, why would a

protective order be in place?
MR. HIXON:

4

Frankly, because counsel is in

5

every one of those, and counsel, once it has the

6

access to this proprietary information, can use

7

it in any way that they want to.

8

see

9

10
11

THE COURT:

Once they

The protective order would

restrict that, wouldn't it?
MR. HIXON:

I find it difficult to give them

12

the information, have them examine our financial

13

data and then tell them to

14

erase it from their mind.

15

to the case, why should they have that any more

16

than me going over to Vepco and saying I want to

17

look into how all of your officers are paid,

18

what sort of stock options I've got, but I'll

19

never tell anybody.

20

relevant for them to look at those documents.

21

My position is that it's not.

22

be able to see them under any circumstance even

23

if they say "for attorney's eyes only."

24

ought not to be the solution to the problem.

25

for counsel to
If it's not relevant

So the question is, is it

1224
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What is it that I'm asking the Court to do

2

on these first three issues.

3

review the Credit Suisse documents, fine.

4

can have at it, but don't let them review and

5

examine'proprietary information that we have

6

culled out that sets forth the financial reports

7

and data about this project, and the reason why

8

is because it's not relevant.

9

would like for the Court to do, to restrict

10

their right to look at things that are only

11

germane to the litigation.

12

If they want to
They

That's what I

Secondly, with respect to the R.W. Beck

13

subpoena and the LG&E subpoena, I suggest that

14

these subpoenas ought to be quashed because

15

they're obviously overbroad and they're

16

obviously untimely.

17

with me on the timeliness or the argument about

18

timeliness, at least give us the opportunity to

19

cull through those documents before they're

20

displayed to Virginia Power so that we can

21

extract and give counsel a list of the documents

22

which contain either privileged information or

23

contain proprietary information or contain

24

financial information that's simply not relevant

25

to the litigation.

If the Court doesn't agree

That's a lot of work, but
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1

we're willing to do it because this is an

2

extremely sensitive area for the company.

3

Finally, with respect to the corporate

4

deposition, if they want to depose a designee of

5

the company, they can do that, but it ought to

6

be limited to the same corporate deposition that

7

we were permitted to conduct.

8

limited to what the intent of the parties were,

9

the intent of the parties was in 1988.

It ought to be

It ought

10

not to be expanded to permit Virginia Power at

11

this point to delve into documents that

12

demonstrate the profitability or lack of

13

profitability of this project based upon

14

Virginia Power's withholding payments that

15

they're legally obligated to pay to us.

16

Let me move to the final two topics, that is

17

the privilege log.

Virginia Power gave us a

18

privilege log.

19

hundred documents as privileged.

20

Virginia Power a privileged log in which we

21

withheld five or six hundred documents as being

22

privileged.

23

those logs that were produced prior to the last

24

ruling by Your Honor, and they're two and-a-half

25

years old, nobody has ever said one thing about

They've withheld two or three
We gave

Buge document production case.
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1

going behind the privilege logs that are in

2

existence

3

Virginia Power says well, now we want to go

4

behind your privilege log and question whether

5

or not the documents that you claim to be

6

privileged are in fact privileged.

7

un~il

the

la~t

couple of weeks

So they sent us a list, which is the subject

8

of their motion, in which they contest 60 of

9

those.

We have pulled those 60 documents.

We

10

have looked at those documents again.

11

some that are in gray areas and as a result of

12

that we have produced to Mr. Shebelskie, today,

13

21 of those documents and retained the other, I

14

guess there would be, 39 documents based upon

15

our review that these are in fact privileged

16

communications with attorneys and qualify for

17

the attorney/client privilege.

18

There are

The first thing is they ought not to come in

19

here 60 days before trial when this thing has

20

been going on so long.

21

in June of 1997 and all of a sudden they say now

22

we want to go through all these.

23

entitled to do that and if they're entitled at

24

this point to question the confidentiality of

25

these documents because they're privileged, the

This case was sent back
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1

only procedure that can be followed is we will

2

have to file those documents in camera with the

3

Court, ask the Court to examine the documents to

4

determine whether or not they are privileged and

5

hear from counsel in written memos with respect

6

to our positions regarding the confidentiality

7

of those documents.

8

It's not fair for Virginia Power to get up

9

here and ask you now what has been claimed to be

10

privileged is not privileged unless you hear our

11

position in detail about each document and you

12

get a chance to look at the documents.

13

then can you make a ruling, I believe, that

14

would be informed as to whether or not they

15

qualify for the privilege.

16

all that if the Court wants us to do that.

17

seems a little strange to me that after all of

18

this passage of time, that with all of the

19

things that we apparently need to do between now

20

and trial, that we need to get bogged down in

21

that.

22

we'll give them all to you in camera, tell you

23

our position on them, argue with regard to the

24

confidentiality and the privilege.

25

Only

We're willing to do
It

If that's what the Court wants us to do,

Mr. Shebelskie has handed you certain parts
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1

of the deposition about why he considers one of

2

these documents, the Brown document, not to be

3

privileged.

Be hasn•t handed you all of the

4

deposition.

I•ve got the rest of the

5

deposition.

Mr. Baril handled the deposition

6

and the witness clearly states that that

7

document that was prepared was reviewed with

8

counsel and that there were discussions with

9

counsel and he had legal input on that document

10

with respect to the way it was treated, which

11

makes it a privileged communication with the

12

attorney in which he sought advice with regard

13

to how that document should be handled.

14

you to see all of that if you think that you

15

need to rule on it and see the deposition in

16

full and see the document in full, and I think

17

you will conclude that that is a privileged

18

communication between attorney and client.

19

I want

Finally, this expert thing, this is the most

20

disturbing aspect of this case.

We have now

21

been up here three times trying to depose their

22

expert.

23

from the bench in December of 1997 that

24

specifically said, and it's in the brief that we

25

filed with the Court, and you might want to look

We filed with the Court your ruling
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1

at it, where you told Virginia Power, I'm going

2

to permit you, Mr. Hixon, to depose Virginia

3

Power's expert because he's come up ·with new

4

demonstrative exhibits.

5

things that have been filed since the case last

6

time and I'm going to allow you to do it.

There have been new

7

Well, we left there in December of 1997, and

8

that's clear in the transcript, and proceeded to

9

ask Virginia Power to schedule his deposition.

10

They refused to do it.

11

going to do it because we think Judge Hughes'

12

ruling is unclear.

13

March of 1998, you heard the issue again and

14

ruled that we were entitled to take this

15

expert's deposition, Mr. Frame's deposition.

16

This time you entered an order, and that's also

17

attached to the memo that we've got, and it's as

18

crystal clear as an order can be that Virginia

19

Power, you have to serve up your expert for a

20

deposition.

21

They said we're not

We came back up here in

It couldn't be clearer.

That was in March of 1998.

We tried to

22

schedule Mr. Frame's deposition subsequent to

23

that time at a point that was convenient to both

24

his schedule and counsel for Virginia Power's

25

schedule and they refused to produce him.
HALASZ REPORTING

1230

Hearing TranscriptAugust 20, 1998

42

1

Simply just said we're not going to produce him

2

unless we can get some trade-offs on some of

3

these other discovery disputes that we've got.

4

I don't know that this is my argument.

I

5

think that this is between the Court and

6

Virginia Power on whether or not they can just

7

openly defy an order of the Court.

8

just simply said we're not going to produce this

9

fellow for a deposition in spite of the fact

They have

10

that Judge Hughes has ruled, he's issued an

11

order.

12

my fight anymore.

13

to preclude his testimony because of their

14

violation and defiance of the Court's order and

15

not allow him to testify at all.

16

anything else to do.

17

got any excuse for not complying with the order

18

of the Court.

19

I

don't know what else to do.

It's not

And we have moved the Court

And

I

I

don't know

don't think they've

Their position was, in discovery, that in

20

order for you to get any discovery in this case,

21

that you have to obtain leave of Court, and

22

that's what they required us to do.

23

the leave of Court and we get an order and the

24

fellow just doesn't show up.

25

deposition scheduled a couple of weeks ago.
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1

Virginia Power says well, we want to take your

2

experts and we've already told Virginia Power

3

that we have three experts.

4

ones that we had before, that one of them,

5

Mr. Logan, is prepared to be deposed at any time

6

that you want to schedule his deposition that's

7

convenient for us.
The other two experts have not been asked to

8

9

..

They're the same

do any work since 1995 when they were deposed.

10

They don't have any additional assignments.

11

They haven•t changed their opinion.

12

opinion is the same subject matter that•s in the

13

deposition that they've already given in this

14

case and we think it's ridiculous for you to

15

redepose them without any excuse at all for

16

wanting to do so.

Virginia Power says no deal.

17

We don't do that.

We are insisting that we

18

redepose those people.

19

take that up with the judge.

20

I

21

over the country and redepose our experts on the

22

same subjects who have got the same opinions

23

regarding the same subject matters, that

24

somebody ought to have to pay for this besides

25

my client.

Their

We said, well, we'll
And the only thing

can say about that is if they want to fly all

Those are our positions with respect
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1

to each of these issues and I appreciate your

2

time.

3

4
5
6

7

MR. SBEBELSKIE:

At the risk of extending an

already long hearing, but I promise to be brief.
THE COURT:

I might have to hit these item

by item.
MR. SBEBELSKIE:

Taking them item by item,

8

on the corporate deposition, it appears we do

9

have agreement on the first category of the

10

corporate deposition on the plaintiff's intent

11

regarding the meeting of the contract.

12

said in writing, no, we're not going to produce

13

somebody.

14

somebody on that.

They

They said here they'll produce

15

With respect to the Pittman memorandum, they

16

don't deny all those facts I told you about that

17

memorandum and why it's relevant.

18

trying to play a little shell game here, Your

19

Donor.

20

was written in the summer of 1989.

21

the original contract was signed.

22

contract is not the contract in effect, it is

23

not the contract that the plaintiff is suing

24

upon.

25

signed.

They're

They're saying that Pittman memorandum
That's after
That original

It's not the contract the plaintiff
The plaintiff wasn't even in existence
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1

when the original contract was signed.

2

plaintiff came into existence after that when it

3

signed the later contracts after the Pittman

4

memorandum.

5

Thi~

The

Pittman memorandum, which was part of

6

our original trial exhibit list, which only got

7

objected to by the other side after it got on

8

that trial exhibit list, is part and parcel of

9

the plaintiff's intent, was part of what their

10

knowledge was going into signing the operative

11

contract in dispute here.

12

category one, and the three things that we need

13

about that are very discrete; that is the

14

corporate deposition of what the corporation did

15

when it received this and what it did with the

16

document, the original of the document or a

17

legible copy of this, and then if they continue

18

to deny the authenticity of it, a deposition of

19

Mr. Pittman.

20

It is part of the

We may also need to depose, as

I

said, five

21

to ten minute deposition, Mr. Sakarada.

22

corporation is going to say well, we don•t have

23

any knowledge about our receipt and use of this

24

document, I wouldn't think they'd say that, but

25

if they do, we'll then have to go out of state
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1

and get Mr. Sakarada under oath for 15 minutes

2

to answer that question.

3

4
5

THE COURT:

So you would have the

plaintiff -MR. SHEBELSKIE:

I would propose that we

6

have a corporate deposition first on that topic

7

and see what the corporation says about it.

8

they, in that deposition, disclaim knowledge

9

about who received it, the handwriting on it and

If

10

the authenticity of it, we'll have the

11

depositions of Mr. Sakarada as well as us

12

getting the original or a legible copy of it so

13

we can show the jury what the document says.

14

On the Szymanski memorandum, Mr. Hixon spoke

15

for 30 minutes, he never once denied what I told

16

you their argument was going to be that that is

17

as part of the intent.

18

had to get paid on forced outage days because it

19

wouldn't have been profitable, it wouldn't have

20

made a profit.

21

along.

22

they're going to argue.

23

memorandum, all I'm asking for a corporate

24

deposition on that so I can authenticate it so

25

they can't come in here and say well, it's

They say this project

That's been their argument all

Of course he doesn't deny that's what
The Szymanski
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1

hearsay and can't be moved into evidence.

2

can argue at trial whether it's relevant or not.

3

That's what I'm asking for in terms of discovery

4

from Westmoreland.

5

said, I

6

document requests.

7

We

The written discovery, as I

think would become redundant in terms of

On the Credit Suisse subpoena, yes, we did

8

serve a subpoena back in the original go-round,

9

and unbeknownst to us, apparently they went and

10

they say they took out confidential, financial

11

information.

12

that nor from their own files because here's an

13

example.

14

information about the project that was produced

15

by Westmoreland from their own files.

16

financial information about this project.

17

where this Szymanski memorandum came from.

18

I don't think they actually did

I brought this one folder of financial

This is
It's

These are marked confidential pursuant to

19

the protective order and that's why we have the

20

protective order in the case.

21

redact finances, they gave it to us all before.

22

So the protective order that we have in the case

23

governs it.

24

Williams eyes only.

25

greater ability on financial information, but

They didn't

We'll keep it for Bunton and

Mr. Hixon must think I have
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1

we'll keep it for our eyes only.

2

in a protective order the documents are returned

3

at the end of the litigation anyway.

4

And of course,

What they've done on the subpoena, they

5

produced the loq, I have it here, they withheld,

6

themselves, eiqht boxes of documents containing

7

122 files.

8

because they didn't itemize the documents as

9

they promised us they would, they just listed

We don't know how many documents

10

the files.

But these documents -- they don't

11

dispute these documents are responsive to their

12

subpoena.

13

say other than one of two exceptions and for

14

those exceptions, that's fine.

15

responsive.

16

the subpoena.

17

these documents aren't relevant or discoverable.

18

They got and were given access to these

19

documents by the third party, Credit Suisse,

20

pursuant to a New York subpoena that was issued

21

originally by this Court.

22

subpoena a third party, get documents from it

23

and then because they don't like what the

24

documents say, say well, the defendant can't

25

have access to the same documents pursuant to

The reason they are withheld, doesn't

They say not

These documents are responsive to
They don't say on their own list

A plaintiff cannot
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1

the subpoena.

2

not up to the parties to pick and choose what

3

documents they're going to give.

4

admission the documents are responsive to the

5

subpoena.

6

It's the Court's subpoena.

It's

By their own

They're relevant and discoverable.

With respect to the third party subpoenas,

7

we've only issued two.

They've issued subpoenas

8

as well.

g

told you why we need that subpoena, Your Honor.

On the UCOS LG&E Power Services, I

10

The documents we're asking for are the exact

11

same category as Mr. Hixon handed up to you, all

12

we did is take the document request from the

13

subpoena Westmoreland issued to the bank and

14

said well, since Westmoreland asked for these

15

categories of documents, we know they can't

16

object to it, so we just took their request,

17

attached them to subpoenas to Beck and UCOS/LG&E

18

Power Services.

19

I told you why we need the ones of the LG&E

20

Power Services.

They are now taking the

21

position that's a third party, they didn't have

22

to produce the files of that company.

23

Apparently they didn't.

24

those documents.

25

the R.W. Beck as well.

We now need to get

And I explained to you about
They're going to call
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1

people from R.W. Beck people to testify and

2

we're entitled to those documents.

3

Your Honor, to the extent they're all financial

4

information in them, I've agreed to treat all of

5

these as confidential pursuant to the protective

6

order.

7

And again,

With respect to the privilege list issue, I

8

do want to correct something here on the record,

9

Westmoreland did not give us the privilege log

10

telling us they are withholding 700 or so

11

documents until February 19th, 1996.

12

by my calculation, five or so business days

13

before the end of discovery.

14

that, Your Honor, we had moved to compel the

15

production of the Jim Brown memo.

16

pending motion to compel when the Court granted

17

summary judgment for Virginia Power.

18

That was,

And even after

That was a

I've explained to you, also, that that first

19

category documents, facially, are not

20

privileged, the business correspondence between

21

non-lawyers.

22

fallow in the original litigation, it was

23

something that they sprung on us literally

24

within the last week of discovery.

25

course all those issues got mooted when you

This is not an issue that was laid
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granted summary judgment.
With respect to Mr. Hixon's suggestion

3

concerning the Brown memorandum, none of the

4

specific facts here he disputes.

5

the motion was noticed to be heard today, I was

6

trying to streamline and prevent the Court from

7

having to conduct an in-camera review of all the

8

documents, and that's why I

9

plaintiff supplement their list by identifying

Even though

propose that the

10

the affiliation of all the people on the list

11

and the law firms on the list.

12

there will be certain documents that we can then

13

satisfy ourselves are properly privileged and we

14

won't be heard again on that and we'll be left

15

with a third subset, those are the ones that are

16

in contention and it will just be those that are

17

in any future proceeding.

18

If they do that,

So what I would suggest is that you compel

19

the production of category A, the business

20

documents that are just copied incidentally to

21

lawyers, the Jim Brown draft memoranda.

22

can redact attorney comments from it, and then

23

on category D that they supplement, identify the

24

affiliation.

25

that will narrow down if there are any remaining

They

I ' l l give them the list and then
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issues in dispute.

2

On the subject of expert depositions, the

3

easy one first, I suppose Mr. Young, I didn't

4

hear Mr. Hixon say whether or not they were

5

going to call Mr. Young.

6

now on the record that they are not, then we can

7

dispense with that issue.

8

9

10
11

12

MR. HIXON:

If he can stipulate

Can you so stipulate?

I've got a few stipulations that

I want to ask you about, too.
MR. SBEBELSKIE:

So we need leave to take

his deposition.
MR. HIXON:

In fairness, we got notice last

13

week that they've now, at this moment, hired

14

another expert just last week.

15

to talk about this in the context of something

16

that's out of context.

17

for seven years and we've got sprung yet another

18

expert last week.

19

stipulate that?

20

So it's not fair

This has been going on

That's a fact.

MR. SBEBELSKIE:

Will you

I'll stipulate that we

21

disclosed an expert pursuant to the terms of the

22

pretrial order.

23

either we get to depose Wallace, either they're

24

going to call him as an expert or not.

25

THE COURT:

The point is, Your Honor,

Who is this person?
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His name is Wallace Young,

he's with R.W. Beck.
THE COURT:

What about the expert that

Mr. Hixon is interested in?
MR. SHEBELSKIE:

The pretrial order said

6

that we had to identify experts 70 days before

7

trial.

8

around 80 or 85 days before trial.

9

disclosed him in the supplemental interrogatory

10

answer that we was available for deposition and

11

Mr. Hixon asked me about the hearing -- about

12

that before the hearing today and I said yes,

13

he's available for a deposition.

This gentleman was identified I think
We said we

14

On the supplemental depositions of the other

15

experts, ours and theirs, this thing about Frame

16

first.

17

deposition until after we had filed our motion

18

for protective order with respect to these

19

depositions.

20

mutual, supplemental, expert depositions.

21

filed their notice after that obviously to set

22

this thing up.

23

13th and as we were leading up to that, we said

24

let's discuss if we can work this out.

25

got my proposal, they unilaterally cancelled

They didn't even notice up his

I filed a motion saying I want
They

They scheduled it for August
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have worked things out.
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That's not to say that we may not

3

This was all done in the context of our

4

pending motions for protective orders trying to

5

quash, and this is a retaliatory motion that

6

they've done to set this up for this hearing.

7

The bottom line of this, I've tried to get them

8

to stipulate their experts have not done any new

9

work, they have no new bases for their

10

testimony.

11

And I said the same thing about our expert.

12

That wasn't good enough for them.

13

get a supplemental deposition of our expert, we

14

shou1d get supplemental depositions of their

15

experts.

16

ways.

17

finished.

18

They just won't stipulate to that.

It's as simple as that.

So if they

It cuts both

And so on those topics I think I'm

TBE COURT:

Thanks.

Well, counsel, I think

19

the Court will allow the corporate designations

20

regarding these memoranda, i.e. Pittman and

21

Szymanski.

22

material, I think the defendant ought to have

23

access to that, and the protective order that•s

24

in place ought to protect and cover the concerns

25

that the plaintiff has about that material.

With respect to the Credit Suisse
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1

I would go further to say that the information

2

there should be seen at first by the lawyers

3

only, Mr. Shebelskie.

4

protective order doesn't say that, it ought to

5

be amended with respect to this material to

6

indicate that, and that anything that counsel

7

may view with respect to that information, ought

8

not to be disclosed to anyone except by leave of

9

Court.

10

To the extent that the

The third party subpoena, Beck and LG Power

11

Services, the Court will allow access to that

12

information under the same provisions with

13

respect to the protective order.

14

if, Mr. Hixon, you spoke to this point about the

15

business documents copied to attorneys, but as I

16

understand it there's some information on

17

documents that was developed before the

18

attorneys viewed it, and that the attorneys were

19

copied with this material.

20

to be allowed, the defendant ought to be allowed

21

to see that material.

22

Identification of affiliation of client and

23

affiliation and clients, that list ought to be

24

provided as well, and the Court would allow the

25

mutual depositions of the experts by way of

I

don't know

I think that ought

I'm skipping Brown.

HALASZ REPORTING

1244

Hearing TranscriptAugust 20, 1998
1
2

56

supplementation.
It's been mentioned that Vepco has indicated

3

a new expert.

4

willingness to submit that individual for his

5

deposition.

6

deposition of Wallace Young.

7

matter about the Frame deposition,

8

Mr. Shebelskie?

9

Mr. Shebelskie also indicated a

The Court will permit as well the

MR. SHEBELSKIE:

What was the

It was the question of --

10

it was their motion to exclude him from trial,

11

but now that we have mutual depositions.

12
13
14

THE COURT:

That's right.

I think that

covers it.
MR. SHEBELSKIE:

Other than the James Brown

15

memorandum.

16

said it's fine to produce with any attorney's

17

comments redacted from it.

18

That was the draft letter that we

MR. HIXON:

Your Honor, could we -- since on

19

that issue, which is the one that's hanging out

20

there, could we submit that letter to the Court?

21
22
23

THE COURT:

Why don't you send that letter

up to me.
MR. HIXON:

And I'd like to submit our

24

reference to the deposition to tell you -- I

25

can't argue this without and tell you why we
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think it's privileged.

2

already made his argument, but I'll do that

And I think counsel has

within seven days and send you the deposition
4

and the letter and give our position precisely

5

on it.

Thank you.

6

THE COURT:

7

MR. SBEBELSKIE:

8

All right.
Thank you, Your Honor.

I'll prepare an order.

9

10
11

12
13

14
15
16

17
18

19
20

21
22
23

24

25

57

1246
HALASZ REPORTING

Hearing TranscriptAugust 20, 1998
1

58

REPORTER'S CERTIFICATE

2

3

I do hereby certify that the foregoing is a true and

4

correct transcript of my shorthand notes taken in the

5

above-referenced matter.

6

7
8

9

10
11

Keith Williamson, RPR
Commonwealth of Virginia at Large

12
13
14
15
16
17
18

19
20

21
22
23
24
25

1247
HALASZ REPORTING

1

COMMONWEALTH OF VIRGINIA
IN TBE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING

1

2
3
4

WESTMORELAND-LG&E PARTNERS

5

vs.

6

VA. ELECTRIC & POWER COMPANY

Case No.
LX-2859-1

7
8
9
10

October 20th, 1998

11

Richmond, Virginia

12
13
)

14
15

Complete transcript of motions and other

16

incidents in the above, when heard before the

17

Honorable T.J. Markow, Judge.

18
19
20
21
22
23

24

HALASZ REPORTING
P.O. Box 1644
Richmond, Virginia 23218-1644
(804) 741-5215

25
HALASZ REPORTING

1248

Hearing TranscriptOctober 20, 1998

1

APPEARANCES:

2

Samuel w. Bixon, III, Esquire
Stephen E. Baril, Esquire
Lynn K. Brugh, IV, Esquire
Williams, Mullen, Christian & Dobbins
Attorneys at Law
Two James Center
Richmond, VA 23219
Attorney, of counsel for plaintiff

3

4
5

6
7
8

Larry F. Bisenstat, Esquire
Dickstein, Shapiro, Morin & Oshinsky
2101 L Street, N.w.
Washington, D.C. 20037-1526
Attorney, of counsel for plaintiff

9

10
11
12
)

13

Michael R. Shebelskie, Esquire
Cassandra c. Collins, Esquire
Bunton & Williams
Attorneys at Law
951 Bast Byrd Street
Richmond, VA 23219
Attorney, of counsel for the defendant

14
15
16
17
18

19

20
21
22
23
24
25

1249
HALASZ REPORTING

2

Hearing TranscriptOctober 20, 1998

3

1

2

TBE COURT:

I have tried to look through

3

much of what you have given me.

4

most of it, not all this stuff, but just what I

5

had this morning.

6

everything there is about this case, but

7

you-all can educate me as we proceed, all

8

right.

9

I've scanned

I do not pretend to know

Do you want to move first, Mr. Hixon?

MR. HIXON:

Yes, sir, Your Honor.

I'll

10

address one motion.

11

give the Court our perspective on the

12

background of the case and maybe throw in a

13

little procedural history.

14

Virginia Power promised Westmoreland that if it

15

built a generating facility, that Virginia

16

Power would make fixed monthly payments to

17

Westmoreland over the life of the contract.

18

They're called capacity payments, the fixed

19

amount every month, the amount to the

20

equivalent of about $200,000 under this

21

contract.

22

Let me take a minute to

Back in 1988

Under the model agreement that was sent out

23

and that was negotiated by the parties, the

24

sole user of this plant is to be Virginia

25

Power.

Nobody takes energy from this facility
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1

except Virginia Power.

2

right to all the energy.

3

level of dispatch of the unit in terms of how

4

much energy is actually going to be produced

5

and they control when it's going to be produced

6

and everything with respect to it.

7

ownership of the plant is Westmoreland's.

8

Westmoreland operates it and they control it,

9

but it's exclusive for Virginia Power's use.

10

They have the exclusive
They control the

~he

Now, back in 1988 when they sent out this

11

solicitation, the parties, they sent out a

12

request for a proposal and Westmoreland was one

13

of the ultimate successful bidders.

14

out a model contract which provided the basis

15

on which the parties ultimately negotiated an

16

agreement that is controlling between the

17

parties in this case.

18

just like they did

19

they do today that a generating plant like

20

this, this is a coal fired plant, can't operate

21

365 days a year,

22

25 year life of this contract.

23

None of Virginia Power's facilities operate to

24

that sort of efficiency and no facility in the

25

United States operates to that level of

50

They sent

Everybody knew in 1988
years ago and just like

24 hours a day over the entire
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5

efficiency.

2

So what they did under the proposal and

3

under the contract that they ultimately

4

executed was to provide for an allowance for

5

outages that would come about at the plant due

6

to something that was unexpected.

7

had an allowance for scheduled outages by

8

unexpected breakdowns were also provided for in

9

the contract and they provided ultimately 30

They also

10

forced outage days, that's what they're called.

11

The parties --

12

THE COURT:

13

Those days are not the downtime

for scheduled maintenance?

'

MR. HIXON:

14

No, sir, and the scheduled

15

outage days are provided in the contract.

16

Virginia Power pays for every one of those 30

17

scheduled outage days, there's no interruption

18

in the capacity payments.

19

forced outage days, they agreed on 30 days and

20

they also agreed that if you exceed your

21

allowance of 30 forced outage days, the project

22

would suffer a penalty of so many dollars per

23

day.

24

day if you exceed your allowance and the

25

concept was that you get a reasonable number of

With respect to the

They ultimately agreed on $500,000 per
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1

allowance days, you're considered to be

2

reliable.

3

you have to start paying it back some of the

4

money that you've already received.

5

concept because the parties knew that no plant

6

was perfect and as a result, that's what they

7

agreed to.

8

agreement provided that was sent out by

9

Virginia Power.

10

... )

6

If you exceed your allowance, then

That's the

That's clearly what the model

In the fall of 1988 the parties sat down

11

and negotiated the provisions of the model

12

agreement.

13

lot of issues that were being discussed that

14

the Court will never hear about, nor will the

15

jury, but there were a lot besides how you

16

treat forced outage d.ays.

17

signed an agreement in January of 1989 which

18

was the binding agreement between the parties.

19

And over the course of that several months they

20

had three formal sit-down sessions in which a

21

half dozen people from Virginia Power were

22

present and half a dozen people from

23

Westmoreland were present.

24

other. things, about the number of forced outage

25

days within this allowance.

It was 60 some pages.

There are a

They ultimately

They talk, among
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1

that.

2

penalty that the project would incur if it

3

exceeds the 30 days.

4

And they also talked about another issue which

5

is at the heart of this case and that is what

6

happens in terms of how you define what is a

7

forced outage day.

8
9

They talk about the amount of the

They negotiated that.

Now, under the agreement, obviously if the
facility is operating and it has an output of

10

150 megawatts, which is a lot, that's its

11

generating capacity of 150 megawatts and it

12

goes to zero instantaneously, that's a forced

13

outage day.

14

and i t becomes a forced outage day, there's no

15

question about that.

16

same facility, instead of going to zero

17

immediately, varies by, let's say, 25 percent

18

of its dispatch level.

19

150

It's an interruption in service

Let's suppose that this

Instead of operating at

20

THE COURT:

Dispatch means what's sent out?

21

MR. HIXON:

No, what Virginia Power directs

22

the plant to send out.

They say we want you to

23

produce 150 megawatts and that's the dispatch

24

level.

25

to operate at 150 megawatts

Let's assume the facility is not able
be~ause
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1

pumps is down and instead of being able to

2

operate at 150 megawatts, it can only operate

3

at 100, two-thirds of its dispatched capacity.

4

What happens then, is that a forced outage day?

5

Well, under the model agreement the parties had

6

a provision in there that said if you have a

7

five percent deviation from dispatch, it is a

8

forced outage day.

9

And so during the course of these three

10

months, Westmoreland and Virginia Power

11

negotiated the level of variance from dispatch

12

which would constitute a forced outage day.

13

Five percent wasn't enough in Westmoreland's

14

vi~w,

15

was not enough and they put in language in the

16

contract which is called the 10.15(d) provision

17

of the contract which is the heart of this

18

dispute which has been up to the supreme court

19

ancl back.

20

Virginia Power ultimately agreed that it

And that provision in the contract says

21

that instead of five percent deviation being a

22

level at which you will incur a forced outage

23

day, the deviation dial has dropped down to 45

24

percent.

25

your dispatched capacity and 45 percent, your

If you operate between 95 percent of
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capacity payments on that day will be reduced

2

if you were operating at that band at a rate of

3

two for one, $2 for every $1 or one percent of

4

deviation.

5

\

THE COURT:

Run that one by me again.

6

Between 95 and 45 you do have a reduction

7

there?

8

MR. HIXON:

Yes, sir.

9

THE COURT:

That is a forced outage day or

11

MR. HIXON:

No, sir.

12

THE COURT:

But it is an area of reduction

10

.......

9

13
14

not?

of the capacity payment?
MR. HIXON:

Exactly.

Once you hit 45

15

percent, the contract says in 10.15(d) when you

16

reduce it down to a level where the payment for

17

that day would be zero, then that day shall be

18

a forced outage day.

19

heart of this case because it's our position in

20

this case that when it gets to 45 percent and

21

you read that language, then that day shall be

22

a forced outage day, the day becomes a forced

23

outage day, you can use your 30 day allowance,

24

and if you exceed your 30 day allowance, you're

25

penalized but that's it.

And that's what's at the

Virginia Power's
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2
3

\

10

position -TBE COURT:

And anything between 45 and 95

is just a reduced but not a forced outage day?

4

MR. HIXON:

That's correct.

5

TBE COURT:

That's your interpretation.

6

MR. HIXON:

That's correct, and the history

7

will show that there's only been one day over

8

the life of the project when it's operated

9

between 45 and 95 percent because this plant

10

doesn't operate in that zone, so you don't get

11

that partial payment as a matter of

12

practicality.

13

that the 10.15(d) language says that because

14

you reduce your capacity payments down to zero,

15

they read the word and, which is not in there,

16

and then you also incur a forced outage day and

17

it's a forced outage day that you don't get

18

paid for.

19

Virginia Power's position is

So they have withheld our capacity payment

20

for every forced outage day that has occurred

21

on this project since it commenced output in

22

1994.

23

of days over that four years has been 70 days.

24

We've been averaging about 15 forced outage

25

days per year, well within the allowance, never

That • s true ev•an though the total number
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1

coming close to exceeding the allowance that's

2

provided in the contract, but Virginia Power,

3

nevertheless, has withheld $200,000 a day on

4

each of those days.

5

think is what the case is about.

6

:~

11

That, in a nutshell, I

Now, Virginia Power, just for history,

7

contended that the provision was unambiguous

8

and Judge Hughes agreed with them.

9

summary judgment back in

I

Be granted

guess it was two

10

years ago,

11

that by reading the contract, we weren't

12

entitled to get paid on forced outage days.

13

The case was appealed to the supreme court as

14

you know, they wrote a very nice opinion for

15

us, in our view, in which they said that the

16

contract was ambiguous, that it could be read

17

in more than one way, and that there were a lot

18

of reasons when reading all the provisions in

19

the contract and reading 10.15(d) that these

20

reasons supported the contention that was made

21

by Westmoreland that it gets paid for these

22

allowances that are provided under the

23

contract.

24
25

'96, without any trial and concluded

So in their opinion, Judge Carrico wrote
that the case was going to be remanded to the
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1

trial court for a full trial on what the

2

parties intended and that's where we are.

3

hope that our motions in limine and our

4

position in this case is going to be to

5

streamlined because we want to go right to the

6

heart of what this case is about and that is

7

what the parties intended in 1988 when they

8

negotiated this contract and when they came up

9

with the language of 10.15(d) and have people

I

10

explain it as intended to be exactly what I've

11

described to Your Bonor.

12

have, I think Virginia Power will have their

13

people, testify and will be determined on

14

credibility, who is correct about who intended

15

what with respect to that language.

16

And we intend to

The subsidiary issue is after 1989 the

17

contract was twice amended, once in '90 and

18

once in 1991, but as you know from reading the

19

supreme court's opinion, those amendments were

20

procedural in nature changing, substituting

21

parties.

22

to do with the issue of capacity payments and

23

forced outage days.

24

heart of the issue in this case as to what the

25

parties intended in the fall of 1988 leading up

None of those amendments had anything

So we are looking at the
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to the execution of this agreement in 1989,

2

which gets me right to my first motion and the

3

only one that we're pursuing, and that is the

4

issue of post-contract interpretations.

5

.,

'

•'

13

Now, the simple position is that witnesses

6

who were not involved in the negotiations in

7

1988 should not be permitted to testify about

8

what the parties intended when they executed

9

the agreement in 1988.

Maybe I expect a 100

10

people have read this contract and a lot of

11

them have read it in different ways and you can

12

find somebody on Broad Street probably right

13

now who will read the contract and tell you

14

what they think it says.

15

is not about that.

16

of witnesses who have read the contract

17

subsequent to its execution and want to come in

18

here and tell the jury what it means or what

19

the parties intended when they executed the

20

agreement back in 1988.

21

streamline the case and limit it to that.

I

Hopefully this case

It's not about the plethora

So our effort is to

22

Both parties apparently agree, as you can

23

see from the memos that were filed with Judge

24

Hughes this morning, that opinions by, for

25

example, experts as to what is the intent of
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1

the contract should not be admitted in this

2

case.

3

Power's position and in the memo they filed,

4

there are areas in which experts will be --

That's our position.

THE COURT:

5

It's Virginia

I wasn't sure about that.

I

6

read both of your memos on that and your

7

motions and that was a conclusion that I drew,

8

although there's one other conclusion and that

9

is that you want to use your experts to give

.

10

these opinions, but you don't want them to use

11

theirs and vice versa; is that correct, or do

12

both of you agree that experts should not be

13

used to opine as to what the intent was?

14

MR. HIXON:

15

MR. SBBBELSKIE:

16

THE COURT:

17

20

I agree with Your Honor.

Good, that takes care of that

problem.

18

19

I agree.

MR. HIXON:
law.

I thi11k that's clear under the

That's the correct position.
TBE COURT:

I don't even know the case, but

21

it didn't seem like -- it seemed like a

22

no-brainer to me, but I know you-all are

23

smarter than I am so somebody must have figured

24

some reason.

25

MR. HIXON:

There are things that experts
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1

15

can testify about in this case about

2

TBE COURT:

That would not be one.

3

MR. HIXON:

They can testify about terms

4

according to the trade, custom and business

5

usage, how these terms in the industry practice

6

are incorporated into the contract, but they

7

won't be expressing an opinion as to what these

8

parties back in 1988 intended.

9

agreement on that point.

10

MR. SBEBELSKIE:

11

latter point.

12

is not admissible.

13

agree.

14

So we are in

Not in agreement on that

I believe that expert testimony

MR. HIXON:

For that reason, I do not

It's our position in the case

15

that this contract involves some complicated

16

terms, for example, forced outage days,

17

scheduled outage days, megawatts, capacity

18

payments, energy payments, et cetera, and it

19

might be appropriate for an expert to explain

20

some of those technical terms so that the jury

21

can understand what the parties had in mind

22

when they negotiated this contract.

23

hear arguing against the motion because I don't

24

think that issue has come up.

25

is these experts aren't going to express an
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opinion as to what the parties intended back in

2

1988 or 1989.

3

,

..

-

16

The second category of people that we have

4

objected to, and it looks like Virginia Power

5

has also· objected to, is North Carolina Utility

6

Commission in 1994 wan asked by Virginia Power

7

to express their opinion.

8

regulated -- this is not the regulatory body in

9

North Carolina, but it's the public policy

This is not the

10

section of the North

c~arolina

commission to

11

express an opinion.

One of the Vepco people

12

aslted him to and he w:tote a letter, said his

13

opinion was that it was read like Vepco.

14

is clearly an after-the-fact expression by a

15

non-party four years after the fact and it's

16

not admissible in evidence.

This

17

THE COURT:

The opinion would be what?

18

MR. HIXON:

Be just wrote a letter that I

19

agree with Virginia Power's interpretation of

20

the agreement and he wrote a letter that this

21

is not the position of the North Carolina

22

Utility Commission, but only that of one of its

23

staff members.

24

think it falls exactly in the same category of

25

our argument before the people after the fact,

So when that issue comes up, we
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1

what we call come lately to the issue, can't

2

express an opinion about what this contract

3

means.

4

State Corporation Commission.

5

That's also true with respect to the

They subpoenaed a fellow by the name of

6

Bill Stephens at the State Corporation

7

Commission, and I'm not sure exactly what they

8

intend to ask Mr. Stephens, hut if one of the

9

things they ask him is how he reads the

10

contract, it's clearly inadmissible for the

11

reasons that we have already given.

12

Virginia Power probably agrees with this

13

proposition because they have filed a motion in

14

limine in which they say that testimony from

15

third parties should be disallowed and they

16

specifically point to the testimony of the

17

employees of R.W. Beck and Company who was an

18

engineer for the bank advising the hank with

19

respect to the financing of the project.

20

R.W. Beck expressed an opinion that they read

21

the contract just like we.do.

22

has objected to that saying that this is a

23

interpretation by a third party which ought not

24

to be admitted into evidence in this case.

25

They've also taken that position with respect
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~o

2

expressed the same opinion that we were

3

entitled to pay under the contract.

4

the bank, Credit Suisse, who they believe

I'll have Mr. Shebelskie address those

5

issues, but I think his position on those is

6

the same as mine, that Vepco's -- that people

7

after the fact coming in and reading the

8

contract and being allowed to testify to the

9

jury what it means and what the intent of the

10
11

-·..)

18

parties was is inadmia;sible.
TBE COURT:

Is that also what you-all had

12

circled here under financial analysis, Credit

13

Suisse?

14

MR. BIXOH:

Ho, sir, the financial analysis

15

issue is the next one that I will go to.

16

is a different factual scenario, but in the

17

same category.

18

somebody after the fact expressed an opinion

19

about what the contract

20

and-a-half after the contract was executed, an

21

internal financial analyst on the West Coast

22

who was employed by an affiliate of one of the

23

partners who had not even participated in 1988

24

in the negotiations, this financial analyst by

25

the name of Mr. Glazer, when he examined the

This

It's exactly the same thing,

mean~.

HALASZ REPORTING

1265

About a year

Hearing TranscriptOctober 20, 1998

19

1

contract for purposes of analyzing it to see

2

whether or not the project could be financed,

3

he analyzed the contract and read it and said

4

that one of the interpretations of 10.15(d)

5

could be what Virginia Power has said with

6

regard to 10.15(d).

7

Now, as I say, that was his job to fly

8

speck this contract and to see the ways in

9

which people could read the contract.

Be had

10

no involvement in the negotiation.

11

of fact, the people that he worked with and for

12

were not parties to the contract.

13

affiliation that he had was with a party who

14

had not even, in 1988, participated in the

15

negotiations nor had they been a party to the

16

contract in 1988.

17

acquired a position in the partnership and he

18

initially reached his views about how the

19

contract might be read.

20

As a matter

The

They came in after the fact,

And the evidence is that upon his

21

discussions with negotiators of who actually

22

participated in the negotiation, he quickly

23

righted himself and agreed with us that the

24

contract ought to be read the way that we say

25

it should be read.

Be never communicated any
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1

of these views that he had expressed in his

2

documents to any third parties and he never

3

communicated any of tbose views to Virginia

4

Power.

5

analyst on the West Coast in California, that

6

he's just like everybody else in this case,

7

that his expression of opinion about how this

8

contract was intended to be read is

9

inadmissible.

So it's our position for this financial

I

expect that Virginia Power

10

won't agree with this position, but he's not

11

any different, Judge, than the other people

12

that Virginia Power has said ought not to be

13

allowed to express an opinion in this case.

14

What we think ought to be focused on is the

15

intent, meaning and understanding that the

16

parties had in 1989 when they executed this

17

agreement.

18

~~

20

So that is basically our position with

19

respect to this only in limine motion we have

20

before the Court.

21

example, you mentioned the profitability issue.

22

We'll defer that until trial.

23

one that is deferred to trial.

24

you know they're coming, Virginia Power wants

25

to put into evidence that we made some money

There are others.
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1

and when that comes up, we're going to object

2

to it.

3

It's just not relevant, but we'll take that up,

4

and the same thing is true with respect to the

5

rate payer issue.

6

but Virginia Power -- I've tried three or four

7

of these case and they want to come in here and

8

talk about protecting the rate payer and that

9

they're here for the benefit of the rate payer

We don't think it's relevant at all.

We'll take that up at trial,

10

and every other word that comes out of their

11

mouth is we're the rate payer and you, the

12

jurors, are the rate payers and you and I are

13

the same thing and they know that they're doing

14

that and that's part of their intention.

15

I

would hope that counsel would admonish

16

his clients not to come in and inject those

17

words into the trial, but they managed to do it

18

every one that I've had before.

19

relevant whether or not they're out there to

20

protect the rate payers or the jurors are rate

21

payers or trying to get cozy with them.

22

It's not

The only issue that we have with respect to

23

in limine at this time for a ruling on is the

24

post-contract interpretation.

25

would be asking the Court to do is basically
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1

~ay

2

people who come along after the fact, after

3

this contract was executed, who didn't

4

participate in the negotiations aren't going to

5

be allowed to come into court and tell the jury

6

what and how they read the contract to try to

7

persuade them that they know more about the

8

intent of the parties than the people who

9

actually negotiated the contract.

10

the Court buys into the position that

THE COURT:

In your encapsulated form, your

11

position is this case is about simply

12

interpretation of that; 10.15(d), interpretation

13

of that and that has got to be determined from

14

evidence regarding negotiations to show intent?

15

MR. HIXON:

That's in a nutshell.

16

THE COURT:

And if they determine the case

17

in your favor, do they have to get into damages

18

and all of that, or are they already

19

determined?

20

MR.

21

stipulated.

22

we have a number of $JL4 million.

23

24

25

HIXON:

The dc:Lmages are going to be

There are 72 days at $200,000 and

TBB COURT:

So if you win you get it all

and if you lose you lose it all?
MR.

HIXON:

That•o correct.
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1

count three alternative claim, but I'll be glad

2

to address that now or wait until

3

Mr. Shebelskie's argument that it ought not to

4

be in this case.

5
6

TBE COURT:

Are you going to go forward

with that?

7

MR. HIXON:

Absolutely.

8

TBE COURT:

Count one and three.

9

MR. HIXON:

Yes, sir.

10
11
12
)

23

13

Maybe I ought to go

ahead and address that now.
MR. SHEBELSKIB:

That is our motion, I

think we ought to address that.
MR. HIXON:

Count three is a fairly simple

I

14
15
16
17

count.
TBB COURT:

Count one covers what we've

talked about up to this point?
MR. HIXON:

Yes, sir, 10.15(d) and the

18

interpretation of 10.15(d).

19

provides explicitly for two types of forced

20

outage days, two ways in which they can incur.

21

And in your bundle of papers, and I won't ask

22

you to find it, is a definition of a forced

23

outage day.

24

contract, and let me read it to you.

25

that a forced outage day is "each continuous 24

This contract

It's found in section 1.21 of the
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1

hour period beginning with the start of a

2

forced outage regardless of the number of

3

actual outages that may incur in the first 24

4

hour

5

forced outage day; B) a forced outage day which

6

is determined pursuant to section 10.15(d)."

7

So that this contract clearly contemplated and

8

talks about i t in other portions of the

9

contract two ways to have a forced outage day,

period~

A)

designated by the operator as a

10

one is under 10.1S(d), which I previously

11

described to you where you drop below 45

12

percent, then that da:y becomes a forced outage

13

day.

14

number two is a day that is designated by the

15

operator as a forced outage day.

16

two ways that it can happen, and the parties

17

knew that.

18
19
20

That's definition number one.

Definition

So there are

For example, in 10.15(g)

TBB COURT:

Tell me the consequence of that

as it applies to your situation.

MR. HIXON:

The consequences of that are

21

that we believe that we're entitled to payment

22

of capacity payments under either theory,

23

10.15(d) day for the reasons that I've just

24

given you, but we're also entitled to payment

25

for capacity if we designate the day as forced
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1

outage day.

2

there would be two types because in 10.15(g) in

3

the contract they talk about that.

4

about payment for dependable capacity will be

5

reduced ·$500,000 as liquidated damages for each

6

day that occurred or was designated by the

7

operator during that period in excess of the

8

above allowance.

9

do it two ways; you could have one under

The parties contemplated that

They talk

So they knew that you could

10

10.15(d) and you could have one under the

11

designation.

12

What we did in count three is very simple,

13

once Virginia Power took this concocted

14

position that they took on 10.15(d), we said we

15

trump you, we'll just designate the days as

16

forced outage days, which we've done.

17

about some period of time, almost a year, we

18

went out and designated each of these days when

19

they occurred between the first and second call

20

we got from Virginia Power, and you'll hear

21

something about that, and we

22

these days as forced outage days.

23

a fax on each occasion saying we hereby

24

designate this day as a forced outage day.

25

There's not a thing in the contract that says
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1

if we designate the day as a forced outage day,

2

we're not entitled to be paid.

Hot a thing.

3

They may be able to argue under lO.lS(d),

4

under their concocted position that we're not

5

entitled to be paid because the word zero was

6

included in the language, but they can't argue

7

that under designated days.

8

positions are not contrary and they don't

9

contradict each otheru

These two

These are alternative

10

positions, alternative bases in which we·can

11

recover in this case.

12

count one.

We can recover under

13

TBB COURT:

Is the amount the same?

14

MR. BIXOH:

Well, no, it's not the same.

15

We've only designated approximately two-thirds

16

of these days because we didn't get around to

17

designating them until Virginia Power was

18

playing out this little game of interpretation.

19

So we've got two different claims and the jury

20

can decide for us either under count one or

21

count three, and those are the two positions.

22

Now, I will wait to respond to counsel's

23

argument that we have to bifurcate and all that

24

sort of stuff.

25

TBE COURT:

All right.

Mr. Shebelskie.
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Your Honor, I would like

2

to hand up two of our demonstrative exhibits

3

which have been previously served on the

4

plaintiff to help provide some background on

5

this case.

6

time line of various contracts plaintiff's

7

counsel has been referring to, and I think we

8

need to look at that and go back to

9

fundamentals here before we delve into the

The first one, Your Honor, is a

10

contract language and get into the motions in

11

limine.

12

Certainly the first issue is who are the

13

parties and what is the contract that has been

14

sued upon.

15

general partnership named Westmoreland LG&E

16

Partners, WLP for short.

17

Virginia Power.

18

green box, was created on March 1st, 1990.

19

did not exist before then.

20

contracts with Virginia Power, the green one

21

dated March 28th, 1990 and then that contract

22

was completely abandoned and replaced by a

23

second stand-alone contract, the red one, dated

24

November 15th, 1991, which we can call here the

25

second WLP contract.

The plaintiff in this action is a

The defendant is

WLP, as you can see on the
It

WLP signed two

That is the only contract
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1

in effect between the plaintiff and the

2

defendant.

3

the plaintiff in this action.

That is the contract sued upon by

In the amended motion for judgment, as it

4
5

did in the original motion for judgment, the

6

plaintiff identified the contract in existence

7

between the parties, identified the November,

8

1991 contract and indeed attached it as Exhibit

9

A

to the amended motion for judgment.

In all

10

the proceedings before Judge Hughes, up until

11

the supreme court, this is the contract that

12

the parties referred to.

13

contract between themu

14

contract the plaintiff can maintain a breach of

15

contract action on.

j

That is the only
That is the only

I

16

When we went to the supreme court, and I

17

went and reviewed these this morning, in the

18

petition for appeal, the plaintiffs identify

19

the contract.and what do they identify, what do

20

they cite to in the joint appendix, the

21

November, 1991 contract.

22

this Court should draw an iron curtain on the

23

date of January 11th, 1989 and argues that the

24

only thing relevant to this case is the, I'll

25

put in quotes now, "party's interpretation"

Counsel's argument is
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1

concerning the January 11th, 1989 contract.

2

Well, WLP was not a party to that contract.

3

WLP did not exist at the time of that contract.

4

The only two partners WLP has ever had in

5

its life didn't even exist as of January 11th,

6

1989.

7

arguing this point, because if January 11th,

8

1989 is the cutoff, we win as a matter of law

9

because the plaintiff didn't even exist.

So it's somewhat ironic that I should be

It

10

wasn't a party to the contract.

11

contract on January 11th, 1989 was a contract

12

between Virginia Power and a completely

13

separate partnership, a Delaware partnership

14

called Beckley Cogeneration Company.

15

artificial distinction that is being drawn that

16

January 11th, 1989 is the only cutoff for

17

relevant evidence simply is wrong.

18

how the case has been pled and it simply isn't

19

the facts.

20

Instead the

So this

It's not

This will have relevance as we talk about

21

some of this alleged post-contract

22

interpretation evidence, because what we'll

23

see, for example, Mr. Hixon was talking about

24

these memoranda that the partnership's

25

financial analysts were preparing, they
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1

prepared those memoranda in November of 1990, a

2

full year before the final contract.

3

only contract that exists between the parties

4

now, and what the evidence at trial will show,

5

was that there was a lot of confusion

6

internally at WLP among its two partners and

7

the employees of its two partners as to what

8

this contract term meant.

9

all over the board thinking it meant one thing

And the

And you have people

10

or another thing, and there are probably as

11

many different interpretations of this contract

12

at WLP as there were people working there.

13

Instead of seeking to get that clarified, WLP

14

just sat on it.

15

Virginia Power, let's just keep it under the

16

rug.

17

this issue because we know what Virginia Power

18

is going to say, Virginia Power is going to say

19

you're right, you don't get paid under those

20

circumstances and that would potentially throw

21

off the plaintiff's financing effort and delay

22

their ability to start construction of this

23

project.

24

is all part of WLP's knowledge and intent going

25

into November 15th, 1991 when it signs the only

They said let's not tell

Let's not rock the boat.

Let's not raise

That's all part of the intent.
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1

contract and the contract that they sued upon

2

here.

3

With that background, I'd like to look at

4

the next exhibit, Your Honor.

This is a

5

pictorial representation of this two-for-one

6

sliding scale set forth in section 10.15(d)

7

that this Court has been looking at.

8

axis, the vertical axis, there is a

9

representation of the daily capacity payment

On the Y

10

expressed in terms of a percentage.

11

axis is the generating level reading from left

12

to right.

13

is generating output·is at 100 percent of the

14

dispatch level, that's the amount Virginia

15

Power has asked WLP to run for that day, it

16

will receive 100 percent of its capacity

17

payment for that day.

18

On the

X

And what this shows is that if WLP

Mr. Hixon referred to a little band of plus

19

or minus five percent, that's shown across the

20

top of the straight bar.

21

fluctuate as low as 95 percent without a

22

reduction in the capacity payment for that day,

23

but once their output begins to deviate from

24

that 95 percent level, there is this

25

two-for-one sliding scale reduction that goes

They sometimes
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into effect.
Without going into all the details here, we

2
3

can see three examplea:s in the golden boxes

4

there of how different generation levels WLP's

5

payments will be reduced until they actually

6

get down to, you can see when they're only

7

operating at 45 percent of the dispatch level

8

there will be a 98 percent reduction in the

9

capacity payments for that day and WLP will

10

only receive a two percent payment for that

11

day.

12

controversy here.

13
..·

32

Then what happens next is the nub of the

We say that under the two-for-one sliding

14

scale, the language in the contract says

15

there's a one percent reduction in -- two

16

percent reduction for payment for each one

17

percent shortfall in the operation.

18

when you go from 46 to 45 percent, that brings

19

you down to zero.

20

and that's what the parties intended.

21

you hit that, your payment is zero and it stays

22

zero.

23

this sliding slope.

24

percent of the dispatch level we only get two

25

percent of the payment, but actually if we get

So we say

That's the meaning of each
So once

WLP's position is yes, we agree with
We agree that at 46
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1

worse, we actually produce nothing for that

2

day, the payment will magically shoot back up

3

to 100 percent.

4

controversy and

5

helps portray that for Your Honor.

6

That's the nub of the
I

think perhaps this graph

Before turning to motions in limine, do you

7

want me to also then just give you a little

8

brief chronology about some of the procedure in

9

the case?

I think that will be helpful, too,

10

in addressing the motions.

11

was originally filed, it only contained a

12

single breach of contract count and that count,

13

which is now embodied in count one in the

14

amended motion for judgment, asserted that

15

under no circumstance under this sliding scale

16

could the payment be zero.

17

as it got down below 46 percent, the payment

18

shot back up to 100 percent.

19

sustained our demurrer to that, granted the

20

plaintiff leave to amend and in their amended

21

motion for judgment, their lawyers realizing

22

that presumably they would not prevail on count

23

one, went ·back and dreamed up this alternative

24

breach of contract count in count three which

25

they have said in pleadings, in papers in this

When this lawsuit

Instead they said
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1

court, in the supreme court, in oral argument

2

to this court, that their alternative count

3

three accepts Virginia Power's interpretation

4

of 10.15(d).

5

two-for-one sliding scale, the payment goes to

6

zero at output levels below 46 percent.

7

now they say we can stop that from happening if

8

before the required telephone calls are given

9

in order to affect this reduction payment, we

That indeed, under this

But

10

make this magical declaration or designation of

11

a forced outage day.

12

consistent representations of that count become

13

very important when

14

motion because they have said that count three

15

accepts what they deny under count one, which

16

is that the payment can go to zero under the

17

two-for-one sliding scale.

And their repeated and

WE~

look at the bifurcation

/

18

And ultimately what happened is that Judge

19

Hughes sustained our a:summary judgment motion to

20

the amended motion for judgment saying that he

21

found under count one that 10.15(d) was

22

unambiguous ·and that the payment did go to

23

zero, and under count three, having made that

24

interpretation of the contract, and the payment

25

does go to zero or plaintiff's concession that
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1

he did under count three, he said there's

2

nothing in the contract that shows by a

3

unilateral designation by WLP on days of a

4

forced outage day that somehow preempts the

5

application of 10.15(d) and the two-for-one

6

sliding scale that WLP, under count three,

7

acknowledges allows a zero payment.

8

With that background, Your Honor, I would

9

like to turn to the four matters addressed by

10

plaintiffs in their motion in limine argued

11

here today.

12

testimony.

13

then we sort of seemed to carve out an area

14

where we didn't have an agreement.

15

Power agrees that it is not appropriate in this

16

case to have expert testimony opining on the

17

meaning of the contract, the meaning of the

18

terms in the contract, or the party's intent.

19

And that is what I thought we had agreement on

20

until Mr. Hixon indicated that well, they want

21

their experts to be able to come in and say

22

what the meanings of terms are in the contract.

23

Well, that's the exact same thing, Your Honor.

24
25

The first concerns the expert
I thought we had an agreement and

Virginia

If you can't distinguish between saying
this is what the contract means and say we're
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1

not going to do that, hut instead what we're

2

going to do is here are what the words in the

3

contract mean.

4

want to do is have an expert come in and say

5

here's the contract,

6

term has that meaning, at least to that expert.

7

Tha·t is impermissible testimony for a variety

8

of reasons.

9

terms are they want defined, the terms forced

It's the same thing.

I

What they

read this term, this

One, they have indicated what the

10

outage day and the ter:ms capacity purchase

11

price.

12

contract.

13

definition section.

14

forth and defined in the contract.

15

an expert might think that in his mind a

16

particular term or phrase has a meaning,

17

doesn't matter because it's defined in the

18

contract.

Those are defined terms in the
The contract has a very extensive
Those terms are all set
So whether

19

Secondly, because the issue is the party's

20

intent, it doesn't matter what an expert might

21

think the contract terms mean.

22

matter what an expert might think the alleged

23

trade, custom and usage means, the only thing

24

that matters is what the proper parties to this

25

contract had in their mind and thought that
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1

these terms meant.

2

let's suppose a hypothetical expert were to

3

come in and to say oh, everybody knows that

4

when you see this term, the term forced outage

5

day, it·means X, Y or

6

and that's what it means.

7

because if the parties to this contract said

8

well, we thought the term forced outage day

9

meant A, B,

c,

In other words, Your Honor,

z.

I've seen this term
That's irrelevant

or it never crossed our minds

10

that i t meant X, Y, Z, it doesn't matter what

11

the expert thought.

12

matters is what these proper parties thought.

13

The only thing that

That is not a subject for expert testimony,

14

it is a subject for fact testimony.

15

witnesses on the stand, let them say whether or

16

not they had seen these terms before.

17

these witnesses say whether or not to them

18

these terms had an established meaning that

19

they were contracting against, not whether some

20

expert who was never been a part of the

21

negotiations after the fact has been paid to

22

come in and say these things.

23

should be a complete prohibition on the use of

24

expert testimony to opine the intent of the

25

parties, the meaning of the contract or the
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meaning of the terms of the contract.
With respect to the letter from the North

3

Carolina Utilities ComLmission, we have that

4

letter in there, Your Honor, for two reasons;

5

one is that WLP has added to their exhibit list

6

interrogatories that Virginia Power filed with

7

the commission in

8

15th, 1991 contract

9

undoubtedly going to argue.

199~:,

I

after the November

might add, that they are
We've had a sneak

10

preview of this.

11

Virginia Power misled the North Carolina

12

commission, that somebow Virginia Power lied to

13

the commission and told the commission that

14

capacity payments would be made under this

15

two-for-one sliding scale when it got down to

16

this low level.

17

Thel''re going to suggest that

The letter from the North Carolina

18

commission completely blows that argument out

19

of the water.

20

commission understood what Virginia Power was

21

saying, understood how this contract works and

22

understood it to mean exactly what Virginia

23

Power understood it to mean.

24

Honor, what the North Carolina commission was

25

also asked was well, •:::ommission, we understand

It sholfs that the North Carolina
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1

that WLP has told you a lot of things about how

2

this contract works.

3

certificate of convenience and necessity from

4

the North Carolina commission, and in the

5

course of that made representations to this

6

body that we'll he talking about, and so

7

Virginia Power wrote to that body and said

8

well, tell us, based on what WLP told you, what

9

have they told you how the contract operates.

WLP had to get a

10

And we know what the North Carolina body

11

responded back, which was you don't get paid.

12

They don't get paid on forced outage days.

13

..

So it's completely unfair for them to be

14

able to put in all this evidence or attempt to

15

put in this evidence about what was said to the

16

North Carolina commission and yet prevent us

17

from then putting that in the context and,

18

indeed, nobody in North Carolina was misled.

19

Similarly, Your Honor, with William

20

Stephens, the State Corporation Commission

21

witness, we agree that we hope it will never

22

become necessary for Mr. Stephens to opine on

23

the meaning of the contract, but again, this is

24

something that WLP is opening the door on.

25

They have at least a dozen, maybe two dozen,
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1

can't recall the exact number, exhibits where

2

they are trying to get into evidence various

3

papers they say, and that remains to be seen,

4

were filed with the State Corporation

5

Commission.

6

so we know what they're going to do at trial

7

and try to mount this attack that somehow

8

Virginia Power has been lying to the State

9

Corporation Commission, has somehow been

They've argued this in brief and

10

inflating its rates, has somehow been ripping

11

off the rate payers and making inaccurate

12

projections to the State Corporation

13

Commission.

/

14

Well, they intro~uced that evidence and

15

that evidence comes into the record, we ought

16

to be entitled to put on the head of the

17

regulatory division over at the State

18

Corporation CommissioiL to debunk each and every

19

one of the points WLP makes.

20

they agree not to put on any evidence about

21

filings with the commission and how the

22

commission might regulate our rates, and how

23

the commission might J:egulate outages at

24

Virginia Power, we don't need the State

25

Corporation Commission.

If they open the door
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1

on that issue, we're entitled to have

2

Mr. Stephens in, and we just have to wait and

3

see how the evidence comes in, both on the

4

North Carolina commission and on the State

5

Corporation Commission witness before we can

6

make that final determination.

7

for an in limine ruling right now unless they

8

want to waive all those issues.

9

Not appropriate

Finally, with respect to Mr. Glazer,

10

Mr. Glazer, as I mentioned, was a

11

representative of WLP.

12

from WLP's corporate representatives as well as

13

their star witness in this case that Mr. Glazer

14

in fact was entrusted with the task by the

15

partnership to prepare financials for the

16

project, to prepare a memorandum that the

17

partnership would use to answer questions from

18

banks and other perspective lenders on what

19

this contract meant.

20

I can show you the contract.

21

that he wrote -- what he wrote was that the

22

contract means exactly what Virginia Power says

23

it means, that they don't get paid on forced

24

outage days.

25

We have testimony both

And we have the contract.
I mean the letter

Be wrote that letter, as I said, a year
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1

before the contract that was signed and that's

2

in effect now between WLP and the plaintiff and

3

is the contract they sued upon.

4

this was some little guy sitting down in a

5

cubical somewhere and wrote this thing and

6

nobody thought about it.

7

going to be at trial is what he initiated was

8

this internal debate that I referred to

9

earlier, he set off a fire storm inside the

It's not like

What the evidence is

10

partnership where people were scratching their

11

heads and they didn't understand what it meant,

12

and it went up to the highest levels of the

13

partnership.

14

So what Mr. Glazer thought, what he

15

initiated got into the heads of the people who

16

ultimately had to make the decision on signing

17

the contract and who also made the decision not

18

to clarify the situation with Virginia Power.

19

This evidence is directly relevant to what

20

WLP's intent is and the fact that WLP wants to

21

put that iron curtain down on January 11th,

22

1989, I think is very telling on that score.

23

If Your ilonor wishes,

24

matters on our motion in limine.

25

TBE COURT:

I

can move on to the

Let's go ahead and do that.
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All right.

The first,

2

Your Honor, is the election between counts one

3

and three, or in the alternative, the

4

bifurcation at trial.

5

driven, Your Honor, by the fundamental

6

inconsistent nature of the counts.

7

a question, by the way, about being able to

8

plead alternative theories, being able to plead

9

alternative facts, whether or not you can do

And the election is

This is not

10

that.

11

whether WLP can go forward at trial, present

12

evidence.

13

intent and understanding of the contract, and

14

once it does so, can it simultaneously maintain

15

an inconsistent position.

16

is no.

17

That's not the issue.

The issue now is

It has to present evidence of its

The answer obviously

In a fairly recent case, Hendrix versus

18

Daugherty, the supreme court in fact said what

19

is proper in this circumstance, is that at an

20

appropriate time after discovery has been

21

completed, requiring the plaintiff to elect

22

whether they will proceed against the defendant

23

under one or other of inconsistent theories of

24

recovery.

25

inconsistent theories as pled by WLP.

We have here fundamentally
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1

under the contract the payment goes to zero at

2

45 percent or less of dispatch, or it doesn't.

3

WLP wants to have it both ways, wants to say

4

simultaneously under

5

payment never went to zero, but under count

6

three we can also say, well, the payment does

7

go to zero, but we can stop it from happening

8

by doing some other things.

9

that.

c~ount

one we thought the

They can't do

They can't do it under the Massey versus

10

Firmstone rule.

11

in and say this was WI.. P • s intent, whichever

12

option they pick, then that precludes them from

13

maintaining the alternative position as well.

14

TBE COURT:

Once they have a witness come

I'm not sure I'm understanding

15

that part of it.

16

two parts of a contract, two separate sections

17

which is what you have here, and one of them

18

says and is interpreted the way you say it is,

19

that is the 10.15(d) oo that they get zero.

20

That's not inconsistent with the other one, is

21

it?

It seems to me that you have

22

MR. SBEBELSKIE:

23

TBE COURT:

It is, certainly.

That's saying lO.lS(d) says

24

this, that doesn't say what the other section

25

says.
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MR. SBEBBLSKIE:

2

TBE COURT:

45

Under count one.

You're saying count one is

3

their reliance on a different interpretation of

4

lO.lS(d) than you have in this graph?

5

MR. SBEBELSKIE:

6

TBB COURT:

Correct.

They say this is just bologna,

7

that doesn't apply at all.

8

say about count one, but even if they lose on

9

that, or even if they win on it, that's not

10

inconsistent with another section that says

11

something's totally different, is it?

12

you-all have a contract that has two internally

13

different things, and contracts do that all the

14

time.

15

MR. SHBBBLSKIB:

That's what they

Maybe

Because what they have

16

said, count three accepts what WLP has said in

17

pleadings and argument on this issue is that

18

count three accepts that under 10.15, that our

19

interpretation of 10.15(d) is correct, that

20

that graph operates just as we showed you there

21

and that the payment does go to zero unless

22

they first make a call.

23

TBE COURT:

I'm not sure why you can't have

24

a jury decide that.

Why didn't you have them

25

decide one or the other?

We want you to decide
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1

count one the way we say, but if you don't,

2

look at count three.

3

Either way we win.

4

MR. SHEBELSKIE:

Count three says this.

On that point, Your Honor,

5

and this ties in with the bifurcation in the

6

alternative part, WLP has waived a jury trial

7

with respect to count three.

8

written waiver of the jury trial for count

9

three.

They filed a

We attached that to our memorandum in

10

support of the bifurcation election motion

11

which we delivered to the Court today.

12

filed this back in March of 1996.

13

They

So what we have is we have count one to be

14

tried to the jury, count three to be tried to

15

Your Honor and the evidence about count three,

16

whether or not the designation issue, whether a

17

designation preempts the effect of lO.lS(d) is

18

matters that shouldn't come in before the jury.

19

TBE COURT:

Is count three something that's

20

going to require any significant evidence about

21

intent and that type thing, or is count three,

22

I'm sure you disagree with Mr. Hixon, count

23

three isn't clear and unambiguous?

24
25

MR. SHEBELSKIE:

X believe that count three

actually -- well, not the count, really the
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contract provisions.

2

understand this, let's go back to what Judge

3

Hughes had ruled on summary judgment.

4

one he said that 10.15(d) is unambiguous.

5

count three he said, assuming that the payment

6

does go to zero under lO.lS(d), is there

7

anything in the contract that allows WLP to

8

preempt the application of that by making the

9

so-called designation.

10

\

47

You also have to

On count
On

How, the supreme court spent its time

11

looking at count one saying is 10.15(d)

12

ambiguous or not.

13

That's the law of the case now.

14

supreme court did on count three was not to say

15

there is an ambiguity in the contract on

16

whether or not assuming the payment can go to

17

zero, whether the operation of that can be

18

preempted by a phone call or fax from WLP,

19

rather the supreme court said the trial court's

20

ruling on count three was tied up with and of

21

course presumed the payment went to zero, which

22

is now the issue to be decided by the jury

23

under count one.

24

didn't say we're going to remand both counts

25

one and count three to be tried by the jury, on

Concluded that it was.
What the

J

And so the supreme court
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1

count three, rather, what the supreme court

2

said is well, because you're ruling on count

3

three, presumed the payment goes to zero, we're

4

remanding it to the trial court, not to the

5

jury, the trial court for further consideration

6

seeing what happens ·on count one.

7

Your Honor, a trial on count three, not only is

8

the evidence about count three, the designation

9

stuff, stuff that -- evidence that is

10

~rrelevant

11

to them.

12

)

48

13

So indeed,

to the jury and would be confusing

TBE COURT:

But what is the evidence other

than the stipulated stuff?

14

MR. SBBBELSKIE:

It will have to be

15

additional evidence whether the parties

16

discussed that topic, whether they considered

17

that topic.

18

TBE COURT:

That's what I was asking.

Is

19

that, in your view -- what's the section that

20

you're dealing with?

21

MR. SBEBELSKIB:

It's an inner section

22

between two sections, 10.15(d), and

23

~t·s

24

~f

25

I

believe

two definitional sections, 1.18 and 1.20

I recall them correctly.
TBE COURT:

10.1S(d) is what we're going to
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1

have a jury decide?

2

MR. SHEBELSKIE:

3

THE COURT:

Is it your opinion that 1.18

and 1.20 need a factual determination or

5

factuaL basis in order to have them

6

interpreted?

8
9

......\

That is correct.

4

7

MR. SBEBELSKIE:

I believe they are

unambiguous.
THE COURT:

So they don't need the jury to

10

decide, anybody can decide, me or any fact

11

finder.

12

evidence to establish that.

13

So we don't have to worry about

MR. SBEBBLSKIB:

14

other side agrees.

15

TBB COURT:

16
17

49

I don't know whether the

Do you agree with that,

Mr. Hixon?
MR. HIXON:

No, I don't agree with that.

18

Can I clarify one other point, because we're

19

going down a road that maybe is misleading the

20

Court.

We have not waived a jury as to count

21

three.

There was a waiver in the last

22

proceeding before summary judgment was entered,

23

the case went up to the supreme court on appeal

24

and was remanded.

25

remand, you start all over again, and we have

Now, when you go back on
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1

never waived a jury with respect to count three

2

and expect to present the issue in count three

3

to the jury.

4

TBB COURT:

What is the fact, or are there

5

facts that will be presented to the jury on

6

count three?

7

MR. HIXON:

The fact.

8

TBB COURT:

The supreme court never

9

determined that that was ambiguous, the 1.18

10

and 1.20, right?

11

supreme court.

12

MR. HIXON:

13
14
15
16

They weren't before the

No, sir, they weren't.

It's

not a section, it's a definition.
TBB COURT:

I understand, but they never

focused on that.
MR. HIXON:

They did focus on it to the

17

extent that they said that the trial judge had

18

never addressed that issue the first time

19

around and the case was going to be remanded,

20

and that was one of the issues for the trial

21

court to address on remand.

22

in that case is do you get paid when you

23

designate a forced· outage day.

24

25

TBE COURT:

So that the issue

I understand, but the question

is the determination of that issue, the
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interpretation of an ambiguous or an

2

unambiguous contract.

3

back to the problem of count one.

4

·-..

'~
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MR. HIXON:

That kind of gets us

Right.

I think it's the

5

interpretation of a provision that is ambiguous

6

because they are conflicting principles in the

7

contract and that's what the definition of a

8

ambiguous contract where you've got provisions

9

of the contract that conflict.

When you get a

10

case back on remand, the supreme court has

11

handed down --

12

TBB COURT:

13
14
15
16

Wait a minute.

Mr. Shebelskie,

finish.
MR. HIXON:

I don't want you to think that

we're not going to have a jury.
MR. SBEBBLSKIB:

May I hand up to you

17

another copy, it has the waiver in it.

18

not just my hallucination, there actually is a

19

written, unambiguous pleading.

20
21
22

TBE COURT:

So it's

I understand, but he says it

doesn't apply on a remand.
MR. SBBBELSKIE:

Absolutely not.

The law

23

in this Commonwealth and every state of the

24

union is when you make an unqualified waiver of

25

a jury trial, it survives the remand.
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1

nothing in the supreme court's mandate to

2

correct that.

3

part of the ·record.

4

three for a trial by jury, instead they remand

5

it for consideration by the trial court in

6

light of the jury's determination of what

7

10.15(d) means.

8

gets back to our bifurcation point.

9

trial of 10.15 on count three is unnecessary

10

because the count three days are a subset of

11

the count one days.

12

the jury,

13

They have been made whole for every day, all 72

14

of the days.

15

In fact that's in

16

supreme court that a ruling in their favor,

17

count one moots count three.

18

Bonor, a ruling on count three, we believe,

19

moots

20

moots the need for a trial on count three,

21

also, because once the jury comes back on count

22

one and says Virginia Power is right, 10.15(d)

23

does mean the payment goes to zero, the trial

24

jury has then reinstated the factual predicate

25

that Judge Hughes used to grant judgment in our

WLP

The supreme court knew this was
They didn't remand count

And indeed, Your Honor, this
We think a

So if we try count one to

wins, count three becomes moot.

There's no dispute about that.
WLE•'

s pleadings to the

Likewise, Your

a ruling on count one in our favor
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1

favor on count three.

2

trial on count one moots, whoever wins count

3

one, the trial on count three and since count

4

one should be a jury trial and count three is a

5

bench trial, at a minimum they are properly

6

bifurcated.

7

)

53

And so we believe that a

The next issue on our motion in limine,

8

Your Honor, ties into the issue of trade,

9

custom and usage.

And this has a relation to

10

the expert testimony because this relates to

11

the exception that WLP•s lawyers are trying to

12

carve out for expert testimony in this case, to

13

have someone come in and say irrespective of

14

the attempt of the parties, that I•m a paid

15

expert and I can tell you what the terms of

16

this contract mean and that I•ve seen this kind

17

of language in other contracts and this is what

18

it means in other contracts.

19

interpretation of the contract under another

20

guise.

21

the case that trade, custom and usage is out.

22

That is just

Moreover, Your Honor, it is the law of

In a ruling two and-a-half years ago in

23

granting summary judgment to us, Judge Hughes

24

held that trade, custom and usage would not be

25

admissible to interpret the contract.
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1

exclusion of that evidence was taken up by WLP

2

before the supreme court.

3

assignment of error was expressed very broadly

4

which was did the trial court err in excluding

5

trade, custom and usaqe.

6

the trial court err in some trade, custom and

7

usage in excluding the evidence about the 1988

8

contract, the assignment of err was

9

in1::.entionally to encolnpass all trade, custom

Indeed, their first

It wasn't just did

10

and usage evidence.

The supreme court affirmed

11

the.exclusion of the trade, custom and usage

12

evidence.

13

case.

14

revisited by the trial court.

That ruling is now the law of the

With all due respect, it can't be

.'

15

The state court's what WLP is going to

16

argue is we've thought of additional reasons

17

why we might try to get in trade, custom and

18

usage evidence that

19

at the time, that we were kind of focusing on

20

some contracts signed in 1988, although really

21

their proffer and briefs weren't limited to

22

that.

23

trade, custom and usages to focus on some

24

examples of contracts in 1988.

25

about contracts in 1986 or earlier.

w~e

didn • t

think about back

They were really talking about general
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All such new arguments, new bases for

2

trying to get in trade, custom and usage are

3

all precluded by the law of the case.

4

was a basis that WLP thought that it could get

5

in trade, custom and usage, using some of these

6

other angles and hooks, it was required to

7

present those to the supreme court.

8

J:t can't now get a second bite at the apple

9

down here on that.

10

J:f there

It didn't.

So we think by the law of the case doctrine

11

as well as the fact that it's just improper

12

expert testimony in any event, it shouldn't

13

come in in this case.

14

have a mini-trial on every single one of these

15

contracts that they get in.

16

going to have to come in here and say no,

17

that's not what that contract means.

18

not how it operates.

19

is different.

20

Hughes, admitted to the supreme court that

21

10.15(d) is unique.

22

in the world that has a provision like it.

23

Because it is unique, evidence about other

24

contracts with different terms in the practice

25

under those other contracts with different

Otherwise we're going to

Virginia Power is

That's

That's why this contract

WLP has admitted back to Judge

There is no other contract
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terms simply isn't meaningful and therefore

2

ought to be excluded for that reason as well.

3

56

And now, briefly, Your Honor, the last

4

three things we have, or maybe it's four, we've

5

moved to exclude evidence of alleged motive

6

through some exhibits.

7

depositions it's quite clear that WLP wants to

8

try to put on evidence that Virginia Power

9

developed some motive in 1994 to allegedly

In questioning in the

10

breach the contract.

Obviously motive is not

11

an element of breach of contract and therefore

12

all such evidence should summarily be excluded.

13

Another issue, Your Honor, is the

14

plaintiff's ability to read into evidence

15

deposition testimony from a gentleman named

16

Larry Ellis.

17

agreed to defer other deposition issues until

18

later, but Mr. Ellis presents a unique

19

situation because he's a former Virginia Power

20

employee, he's no longer employed with the

21

company.

22

years.

23

at trial.

24

plans with his wife to go out of town on

25

vacation.

Normally we would and we have

Be's been retired for about two
Be has been subpoenaed by WLP to appear
Be does have, however, longstanding

Be will come to testify if he's
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1

needed to, but we need to resolve what day he's

2

going to testify.

3

he testifies in the plaintiff's case in chief

4

or not turns on whether they can read these

5

deposition testimony.

6

two-fold; there are two depositions in play.

7

The first is his deposition taken in this case.

8

That deposition was taken earlier this year,

9

maybe April or June of this year.

And the question is whether

The issue there is

At the time

10

he was deposed in this case, he was not an

11

officer, employee, a managing agent, director

12

or officer of Virginia Power.

13

Be was not speaking as a

14

he had not been designated as such and he has

15

been subpoenaed to testify and is available to

16

testify at trial.

17

deposition in this case is not the deposition

18

of a party and can't be read into evidence

19

since the witness is available.

20

Be was retired.

corpor~te

designee and

Therefore his testimony, his

The second deposition is a deposition taken

21

in another case a couple years ago, not this

22

lawsuit and not a lawsuit to which WLP was a

23

party.

24

the other lawsuit, Mr. Ellis was an officer of

25

Virginia Power; however, the issue is can this

At that time that other deposition in
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1

plaintiff use a deposition testimony from

2

Virginia Power's officer in another lawsuit to

3

which WLP was not a party.

4

before Judge Johnson about two and-a-half,

5

three years ago, the identical issue, and he

6

ruled that it couldn't be done, that a

7

plaintiff cannot use deposition testimony of

8

the defendant taken in another lawsuit in which

9

the plaintiff was not a party.

10

That issue came up

I have a copy of Judge Johnson's letter

11

opinion and order in that case if it would be

12

helpful to the Court.

13

That's how the rules read.

14

of mutuality that com«as into play.

15

Power can't admit against WLP Mr. Ellis•

16

deposition testimony from another lawsuit in

17

which WLP was not a party.

18

mutuality prevents WLl? from doing the same

19

thing back.

20

THE COURT:

Bis ruling was correct.
It's the principle
Virginia

The principle of

Why is it not admissible-under

21

just a plain old admissions exception to the

22

hearsay rule?

23

MR. SBEBELSKIB:

!~hat's

because the rules

24

concerning the admission of deposition

25

testimony, which are the only bases for
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1

overcoming the hearsay exception, talk about

2

the use of the deposition by a party, that a

3

party --

4

THE COURT:

I understand what the rules

5

relate to depositions say, but depositions also

6

is just a plain old ordinary statement, isn't

7

it, out-of-court statement offered in court to

8

prove its truth?

9

MR. SBEBELSKXB:

No, a deposition is a

10

creature solely of the rules of court.

11

rules of court define when it can be taken and

12

the uses that can be made of it, and the rules

13

of court provide that a deposition can only be

14

used by a party in the action in which the

15

deposition was taken.

16

Judge Johnson held that the depositions in

17

another case --

18

TBE COURT:

The

For that reason, then,

You ought to go make that

19

argument up in Washington.

20

that would really like to have that principle

21

applied up there.

22
23

MR. SBEBELSKIE:

I know some people

I'll be glad to hand up

Judge Johnson's opinion.

24

TBE COURT:

That's all right.

25

MR. SBEBELSKIE:

The next is the
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1

interpretation of Credit Suisse and R.W. Beck,

2

and

3

WLP and the engineers that those bankers hired,

4

their intent is not relevant.

5

party and they are clearly distinguishable from

6

someone like Mr. Glazer who was acting as a

7

representative of the party prior to November

8

of 1991.

9

I

agree with Mr. Hixon that the bankers of

They are not a

The final issue, rour Honor, is the

10

admissibility of testimony from Mark LaFratta.

11

Mark LaPratta was a former in-house lawyer at

12

Virginia Power who was in the employ of

13

Virginia Power acting as

14

attorney during the negotiations, not for any

15

of the contracts with WLP, but with respect to

16

that 1989 contract with Beckley Cogeneration

17

Company.

18

issue because WLP has served up this afternoon,

19

or late morning,

20

and why they think he should be able to

21

testify.

22

page memorandum where they cite argument after

23

argument, best

24

Your Honor that this issue was ruled on by

25

Judge Hughes two and-a-half years ago.

Virgi~ia

Power's

.J

I

hardly know where to begin on this

~

25 page tome on Mr. LaFratta

But based on my review of that 25

I

can tell, they never once tell
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Two and-a-half years ago they subpoenaed

2

Mr. LaFratta for a deposition and we objected.

3

Objected on the_basis of attorney/client

4

privilege, and we had a hearing before Judge

5

Hughes on this exact same issue.

6

motion to compel.

7

making here, that Mr. LaFratta was involved in

8

the negotiation, that there's been some alleged

9

waiver by Virginia Power.

WLP filed a

It made the arguments it's

All of these issues

10

were hashed out before Judge Hughes.

11

hearing with him and we argued whether

12

Mr. LaFratta•s testimony was relevant or not,

13

whether he could even be deposed or not, and

14

Judge Hughes rightly said no, for a variety of

15

reasons, which I can go into.

16

We had a

The long and short of it is there are three

17

things that WLP wanted to depose Mr. LaFratta

18

about; one was Mr. LaFratta's intent and

19

understanding and interpretation of the

20

contract, or his intent and understanding or

21

interpretation of the 1989 contract was

22

something that he formed exclusively while in

23

the employment of Virginia Power as its

24

attorney.

25

interpretation of lO.lS(d) is information he

So his intent, understanding and
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1

gained while acting as Virginia Power's

2

attorney and is privileged.

3

some limited questions asked of Mr. LaFratta,

4

one of them was in 1988, '89 when that Beckley

5

contract was being negotiated, were you acting

6

as a lawyer or as a b·11siness negotiator and

7

Mr. LaFratta said as .a lawyer.

8

by the way, is never cited in their brief

9

either.

10

Indeed, there were

That reference,

The second thing they wanted to depose·

11

Mr. LaFratta about was what was said, if

12

anything, in some of the meetings, and there

13

maybe were three between Virginia Power and

14

Beckley Cogeneration Company back in '88 on the

15

issue of how 10.15(d) operates.

16

Judge Hughes said can't ask that either

17

because, well, one reason was you don't need

18

Mr. LaFratta to say that.

19

other representatives there at the meetings.

20

You've deposed all of them.

21

them what was said, and that's now been done

22

and indeed, we've deposed WLP's corporate

23

representatives on these meetings and we asked

24

them in those meetings did Virginia Power ever

25

say you get paid belo·w 46 percent.

There were numerous

You can ask all of
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corporate position is I don't know.

2

know what was said in those meetings.

3

have no knowledge.

4

63

We don't
They

Other witnesses from depositions they have

5

designated from said oh, no, the issue was

6

never raised.

7

Mr. LaFratta to say, then it's cumulative in

8

any event.

9

by the fact that when Mr. LaFratta left

If that's what they want

Judge Hughes was troubled rightly

10

Virginia Power in early 1990, ultimately he

11

jumped ship and appeared as WLP's lawyer in

12

1994 when this dispute had ripened between the

13

parties and he appeared at a settlement meeting

14

between Virginia Power and WLP and appeared to

15

advocate for WLP's position in the settlement

16

meeting.

17

We'll talk about that in a minute, but

18

going back to these negotiations in '88 and

19

'89, what Judge Hughes said is he's troubled by

20

the fact that there was no way this witness

21

could separate his mind, his views of the

22

parties negotiating positions and you look at

23

the contract, whether people negotiate it from

24

certain perspectives, whether people gave up

25

things to get other things, all that was
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1

wrapped up with this confidential work as a

2

lawyer.

3

and I'm concerned given what he's done in this

4

case about jumping sides, I think the

5

implicitness was inherently incredible and that

6

if Mr. LaFratta, this is my own spin on this,

7

if Mr. LaFratta has compromised his position

8

and his ability to be a witness in this case by

9

appearing on both sides of the aisle, it is not

10

Virginia Power who should suffer as a result of

11

that, it is WLP.

12

come in there and advocate for them who should

13

bear the brunt of the fact that Mr. LaFratta is

14

now contaminated, because we have no idea

15

whether his allegiance is to Virginia Power or

16

to his more recent client, but I have to say,

17

it's terrible for me to say, but I have to say

18

it.

19

And quite frankly, Judge Hughes said

It is WLP who hired him to

And then this third thing they want

20

Mr. LaFratta to testify about is the fact that

21

they paid him to come in and advocate their

22

position at this settlement meeting.

23

anything about the settlement meeting should be

24

inadmissible in any event, but regardless of

25

that, Your Honor, the fact that Mr. LaFratta
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1

was paid to advocate their position is

2

irrelevant.

3

WLP is no more meaningful, is no more relevant

4

than the testimony of a witness with the

5

party's intent as with the testimony of being a

6

gentleman at that table or either of us at this

7

table.

8

witnesses.

9

have said at that meeting is completely

10
11

"'\
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His statements as an advocate for

We are paid advocates, we are not fact
And so anything he said or might

meaningless.
Moreover, we've had a tussle quite a bit in

12

this case about some privileged documents on

13

their log, documents on the privilege log,

14

turned out not to be privileged, and one of

15

those things were communications to and from

16

Mr. LaFratta.

17

that we were entitled to those documents, sort

18

of the fruit of the poisonous tree argument

19

that WLP could not claim the benefit of any

20

privilege of Mr. LaFratta because again, they

21

should bear the brunt.

22

Mr. LaFratta has disclosed confidential

23

communications to WLP.

24

hearing and said Mr. LaFratta has never done

25

that.

}

And we argued to Judge Hughes

We need to know whether

And they got up at the

Be has never told us from day one what
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1

Virginia Power's intentions were and how

2

Virginia Power interpreted this contract and

3

what Virginia Power thought and told him back

4

in 1988 and '89.

5

If that's the case, it just provides double

6

ammunition as to why what Mr. LaFratta said in

7

1994 is meaningless, because we've now been

8

given from the other side all his memos of what

9

he wrote, and in those memos he doesn't purport

10

to say this is what the party's intent was.

11

Since whatever he said at that settlement

12

meet~ng

13

language, again, it is irrelevant.

14

event, all this was hashed out with Judge

15

Hughes.

16

court's ruling.

17

they disagreed with Judge Hughes' ruling to

18

this, they could have assigned err to it.

19

didn't.

was based solely on the contract
But in any

It was hashed out before the supreme
It's the law of the case.

If

They

20

They're trying to reopen the door on

21

something that's been decided, and we think

22

because it has been decided it should remain

23

decided and for those reasons, we ask that you

24

quash the trial subpoena for Mr. LaFratta and

25

exclude his testimony from the case.
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THE COURT:

Mr. Hixon.

2

MR. HIXON:

Mr. Baril is going to take on

3

the LaFratta issue.

4

co-counsel has finished.

5

)
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MR. BARIL:

I'll sum up after my

What we will attempt to do is

6

respond in reverse order to the motion by

7

Virginia Power.

8

issue.

9

ruling of Judge Hughes in perspective.

I will take on the LaFratta

Let me begin by first trying to put the
What

10

Judge Hughes said was not that this individual

11

could not be called as a witness at trial, what

12

he said is that he could not be deposed as to

13

matters pertaining to take his deposition with

14

regard to the 1988 meetings.

15

went on to say that he thought that there were

16

other people sitting around the table, and I'll

17

show the Court a diagram in a moment of what

18

he's referring to, who we were trying to

19

depose.

20

And Judge Hughes

This needs to be put in the context of

21

Judge Hughes' ruling in this matter.

22

ruled that this contract was clear and

23

unambiguous, which meant that there would be no

24

parol evidence introduced at trial including

25

any opinion, any testimony from Mark LaFratta,
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1

or any other witness.

2

the first case, but u1timately within a month

3

after the ruling on

4

ruled yet again that this contract is clear and

5

unambiguous, thereforE! there's no need for

6

parol evidence and.certainly there was no need

7

to take a deposition of a lawyer who might

8

tread upon the attorney/client privilege.

9

was the context in which Judge Hughes made that

Mz~.

Now, reversed field at

LaFratta•s deposition

That

10

ruling, and his ruling was limited only to our

11

motion to compel Virginia Power to allow the

12

deposition to go forward.

13

THE COURT:

Are you going to have LaFratta

14

called and testify on what issue?

15

about what?

16

what we talked about, this is what we intended?

17

Basically

X was at the meeting and this is

MR. BARIL:

That's correct.

Two

issues~

18

one would be to his involvement in 1988 as both

19

a lawyer, admittedly he was in-house counsel

20

for Virginia Power, but he also participated in

21

the negotiations, in the meetings between the

22

parties.

23

THE COURT:

That's what lawyers do.

24

say but he also, that's what lawyers do.

25

are you making a distinction?
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1

in-house lawyer but he also as if they're two

2

different things, like when you walk out and go

3

to the negotiating table you put a different

4

hat on that says what?

5

MR. BARIL:

You're still a lawyer.

What I'm saying is he was a

6

lawyer, but his role was not limited solely to

7

giving advice because he was also involved in

8

the negotiations and the preparations of the

9

documents which the parties were negotiating.

10
11
12

)
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13
14

TBB COURT:

Is he the only person that

you've got that can testify about this stuff?
MR. BARIL:

I think so on this particular

issue.
TBB COURT:

About what these people

15

intended, your whole case revolves on Mark

16

LaFratta?

17

MR. BARIL:

No, not the whole case.

18

TBB COURT:

The reason I'm getting

19

exercised about this, I really have a strong

20

feeling about the sanctity of the

21

attorney/client privilege.

22

maybe to extremes.

23

these days, nationally we care little about it.

24

I think that's wrong.

25

that you've got, I'll maybe listen to you, but

I carry it along

I know that's not the vogue

If this is the only guy
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1

if he's not, I'm not going to listen to you any

2

further.

3

lawyer who has been consulting with a client

4

about any particular matter that's going into

5

negotiation.

6

going to call him in and say what did your

7

client think about this.

8

circumstances am I going to let you do that.

9

Under no circumstances will I invade the

I don't want somebody who's been a

Be's a negotiator and you're

Under no

10

attorney/client privilege relationship in that

11

way.

12

let's hear it, but other than that, I don't

13

want to talk about it.

14
15

16

If you can find some way around that,

MR. BARIL:

Let me try to put it in

perspective.
TBE COURT:

That's about the only

17

perspective that I care about.

18

attorney and you've got a client and you're

19

going to be the negotiators, I'm going to put

20

you on the stand to try to have somebody find

21

out what the client was thinking.

22
23
24

25

MR. BARIL:

If you're an

No way.

If you'll bear with me for a

moment.
TBE COURT:

If that's not what you want to

do, I'll bear with you.

If that's what you
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want to do, I don't want to waste your time.
MR. BARIL:

I don't think that's what we

3

want to do.

It's in this context; when we were

4

denied the opportunity to depose him, it was as

5

to a contract that was believed by the trial

6

judge to be clear and unambiguous.

7

testimony wasn't going to be necessary anyway.

His

8

THE COURT:

I'm talking about me.

9

MR. BARIL:

The issue is the intent of the

10

parties, and Virginia Power has taken the

11

position that our client, Westmoreland,

12

negotiated the right to receive capacity

13

payments as Mr. Hixon has explained to you.

14

This gentleman was at the negotiating table

15

when allegedly those discussions took place.

16

It's our position that if they say that there

17

were negotiations and things that went back and

18

forth, their argument is there was a tradeoff.

19

This person was there and is a witness as to

20

whether or not the parties ever discussed, that

21

is openly --

22
23

THE COURT:

That's why I asked you is he

the only person that you've got that was there.

24

MR. BARIL:

No, sir.

25

THE COURT:

Then call somebody else.

HALASZ REPORTING

1318

Hearing Transcri))tOctober 20, 1998

1

MR. BARIL:
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The other witnesses are brain

2

dead on this issue.

3

recollection of the event ever taking place.

4
5

6

THE COURT:

They say they have no

No Vepco people?

No WLP

people?
MR. BARIL:

7

happened.

8

recollection.

The WLP people say it never

The Vepco people say we don't have a

9

THE COURT:

Bow many people were there?

10

MR. BARIL:

I'll give you

11

THE COURT:

Roughly, two, three, six, ten?

12

MR. BARIL:

Roughly eight or so.

13

THE COURT:

And out of all of those,

14

LaFratta's the only one with any memory?

15

MR.. SBEBBLSKIE:

16

MR. BARIL:

Bow would they know.

We don't know, but this is the

17

point, there is nothing improper, indeed it is

18

proper if they want to take the position that a

19

right was negotiated away when this gentleman

20

was present.

21

upon the attorney/client privilege to ask him

22

simply thisJ sir, when you were at these

23

meetings, these diagra.ms show where everybody

24

was seated around the table, to ask him do you

25

have any recollection of anyone at Virginia

There is nothing that infringes
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1

Power saying that if you accept A you are

2

giving up B.

3

Westmoreland say we understand that if we

4

accept this

5

that we will not get paid for any forced outage

6

days.

7

the table where you were seated.

8

9
10
11
12

)
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Or did you ever hear anyone from

10.~5(d)

two-for-one sliding scale,

Did you ever hear that discussed around

TBE COURT:

And you've asked all the other

people, these eight people, and nobody
remembers that?
MR. BARIL:

Ho one at Virginia Power has

any recollection of the issue ever surfacing.

13

TBE COURT:

And your people do?

14

MR. BARIL:

No, our people say emphatically

15

it never happened.

16

TBE COURT:

17
18
19
20

Bow can you be better off than

that?
MR. BARIL:

Because I submit that this

gentleman -TBB COURT:

Your people have a positive

21

statement, their people have nothing.

22

to me you get an instruction even on a

23

presumption on that one, don't you?

24

going to call in someone, the only reason that

25

you're going to call him, if this guy was a
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l

clerk over there at Vepco who happened to be

2

sitting there maybe bringing Cokes in, you

3

wouldn't call him and you know you wouldn't.

4

The only reason you're calling him is because

5

he's got a title behind his name, attorney;

6

isn't that right?

7

8

9

MR. BARIL:

I would not agree that's the

only reason, hut it's not insignificant.
THE COURT:

I know it's not insignificant.

10

That's precisely what you're trying to invade

11

upon that

12

relationshiJ~·

MR. BARIL:

I don't like that.

If these were two parties who

13

entered into a property settlement agreement

14

and they later couldn 1 t

15

child support, meant, say, for a payment of

16

college tuition and it was an ambiguous

17

contract, both of those lawyers would he fair

18

game to be brought in on this very issue of

19

what did the parties intend, did they ever

20

discuss this issue.

21

out in that situation.

agree on what the term,

The lawyers get conflicted

22

THE COURT:

I'm not sure they would be.

23

MR. BARIL:

It happens routinely and in

24

this situation what they inject into the

25

case
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1

There's too much Washington

2

practice around here, Mr. Baril.

3

in Richmond, we believe in the attorney/client

4

relationship and it's a sanctity.

5

fully.

6
7

)

TBE COURT:
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You're down

I mean that

·It's sacred.

MR. BARIL:

But it's not absolute.

Commonwealth versus Edwards says

8

TBE COURT:

Close to it.

9

MR. BARIL:

Commonwealth versus Edwards, "A

10

privilege to the exception of a general duty to

11

disclose the obstacle to the investigation of

12

the truth and should be strictly construed, the

13

burden is on the objecting party,n which in

14

this case is Virginia Power, and all they've

15

done is stood up and made representations and

16

there's been no determination, we'd submit, to

17

carry that burden.

18

get the letter that Virginia Power produced

19

allowing Mr. LaFratta to represent adverse

20

parties to Virginia Power.

21

before the Court is to quash the production of

22

that letter.

23

authorized him to take positions adverse to

24

Virginia Power.

25

going to let you produce it and they're playing

For example, we asked to

One of the motions

We believe that that letter

Virginia Power says we're not
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a shell game.
I don•t see how that can carry their burden

3

that they have not waived the privilege with

4

respect to this gentleman after he left

5

Virginia Power when they say we're not going to

6

produce the goods.

7

their chronology something about asking him to

8

withdraw from representation.

9

letter to that effect but it's never been

They further represent in

There was a

10

produced.

Our position is simply

11

can't carry their burden that what he said at

12

the time of these meetings was confidential or

13

that it wasn't subsequently waived as

14

Commonwealth versus Edwards says, is the burden

15

of the proponent of an attorney/client

16

privilege.

TBB COURT:

18

MR. SHBBBLSKIB:

20

they

That's our position.

17

19

this~

All right, sir.

Thank you.

Your Honor, do you need

anything further from me on that motion?
THE COURT:

Let me ask you something about

21

that.

To the extent that Mr. Baril would put

22

this person on the stand and ask him questions

23

that would be facts that would have been known,

24

would not be really confidential facts, things

25

that occurred in the room with both sides
HALASZ
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1

sitting around the table, you were there, did

2

Mary pick up the gun and point it at Sue, he

3

could do that, can't he?

4

MR. SHBBBLSKIB:

5

THE COURT:

6

communication.

7

)
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Why?

MR. SHEBBLSKIB:

No.
That's not a confidential

If I may approach.

What

8

we heard Mr. Baril say what they're going to

9

ask Mr. LaFratta is what were the parties doing

10

in the negotiations, interpret the

11

negotiations.

12

TBB COURT:

13

MR. SHBBBLSKIB:

14

this for that.

15

TBB COURT:

No.
Did the parties give up

If they said that publicly, if

16

you will take this, I'll give up that, if that

17

was said publicly, that's not a private

18

communication.

19

20

MR. SHBBBLSKIB:
product just like --

21

THE COURT:

22

MR. SBEBBLSKIB:

23
24
25

It's attorney opinion work

No.
If I go out and interview

a witness -TBB COURT:

Not even intended to be

confidential, right, because he's saying it to
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If you give up this, I ' l l

I give you this in exchange for

MR. SBEBELSKIE:
adverse.people.
TBE COURT:

Then they can call the

They have three people.
What i.s wrong with them

gett~ng

7

out information that he can testify to about

8

facts that are not confidences?

9

10

MR. SBEBELSKIE:

First of all, he did not

attend all the negotiating sessions.

11

TBE COURT:

But he can't testify to what he

12

didn't attend.

To the extent he was there, did

13

Benry Jones say this; yes, no.

14

MR. SBEBELSKIE:

Because his testimony on

15

that topic is what he remembers from those

16

depositions a decade nfter the fact coming

17

after.

18

TBE COURT:

19

MR. SBEBELSKIE:

That's true with everybody.
But having represented

20

them, having been in the employ for them, how

21

can we be sure.

22

THE COURT:

Wouldn't you love to have him

23

on the stand and ask him that stuff?

24

that would be fun.

25

MR. SBEBELSKIE:

I think

It is so inherently
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·incredible for this Court, it ought to exercise

2

its control over the introduction of evidence

3

not to allow that.

4

Mr. LaFratta in that position.

5

be put in that position.

6

to -- if there is some small subsection of

7

otherwise non-privileged information of what

8

somebody said in a meeting, one of these

g

negotiating meetings, they can't claim

I don't want to put
Be should not

They should be able

10

prejudice from excluding Mr. LaFratta from

11

testifying on that because they can put on each

12

and every one of their witnesses who were at

13

those meetings.

14

TBE COURT:

Their clients are all going to

15

testify as to a negative, this didn't happen.

16

They say your clients don't know anything.

17

MR. SBBBELSKIB:

18

TBB COURT:

Then what is added?

Be's going to have Mr. LaFratta

19

who will maybe affirm the negative that it

20

didn't happen.

21

MR. SBEBELSKIB:

They don't need that if

22

the evidence on their side, all their

23

negotiators come in and say in our meetings we

24

never discussed this topic.

25

I'm not agreeing with this assumption, Your

And let's assume,
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1

Honor, but let's assume that Virginia Power

2

people come in, all the non-lawyers and there

3

are six or seven at these various meetings over

4

the course of the months, let's assume that all

5

the Virginia Power people came in and said I

6

don't know.

7

then of Mr. LaFratta?

8
9

Well then, what is the relevance

TBE COURT:

But they have the inside

attorney who is going to say whatever they want

10

him to say I guess.

11

MR. SBBBELSKIB:

Then what you're saying is

12

the only relevance is that he is the attorney

13

and that's·the attorney/client privilege.

14

TBB COURT:

That's what I asked Mr. Baril,

15

he wouldn't call him if he was the clerk up

16

there delivering Cokes.

17

MR. SBBBELSKIE:

In fact there are several

18

people who attended the meetings, like a

19

Mr. Adams who they deposed and those guys

20

said --

21

TBB COURT:

Well, we know the status of

22

what they're after, hut there's nothing that

23

precludes that if that person can testify to

24

non-confidential

25

That's at least as I understand the privilege.

material~
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Realizing they want to do

more.
TBE COURT:

And the most expansive way that

4

I do, that Mr. Baril says I can't do, even

5

looking at it in that way, if it's

6

non-confidential, then it's not privileged.

7

MR. SBEBELSKIE:

What he thinks is

8

significant is all wrapped up in his

9

representation of the client.

If I go into a

10

negotiating session representing Virginia Power

11

and we argue about settlement things and we're

12

talking about the case, what I take away from

13

that meeting is inextricably intertwined with

14

my views of the case.

15

TBE COURT:

That's why I would never let

16

them ask about strategies, intentions just as

17

if he said what did they do.

18

MR. SBEBELSKIE:

When you asked me about

19

that settlement meeting, what was discussed at

20

that meeting, I have to tell you I can tell you

21

no more than the information that -- because of

22

my attorney/client privilege and

23

attorney/client protected work I thought was

24

important to remember, what I thought was

25

important to remember.
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THE COURT:

1

2

5

That's not true,

Mr. Shebelskie.
MR. SHEBELSKIE:

3

4

It has to be tied up with

it.
THE COURT:

That's part of what we

6

remember, but human beings minds aren't that

7

limited.

8
9

82

MR. SBEBELSKIE:

But let's do this, Your

Honor, it seems that we're all in agreement

10

here that Mr. LaFratta cannot testify as to the

11

meaning of the contract, the intent of the

12

contract, how he understands the contract, what

13

Virginia Power's strategies were, what Virginia

14

Power was thinking, how Virginia Power viewed

15

the negotiations.

16

question.

17
18

19

THE COURT:

You seem to be asking the

I would have no question

whatever about that.
MR. SHBBBLSKIB:

That's the only thing that

20

he can be asked, you attended such and such a

21

meeting with the other side, do you remember,

22

can you remember that meeting, because it can't

23

just be a general thing, do you kind of

24

remember the meetings.

25

TBB COURT:

I agree, did Mary Smith have on
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a blue dress or a red one.

2

stuff like that.

3
4

5
6

7
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Be can testify to

But he has to be able to

separate it.
THE COURT:

Did you-all talk about this

issue.
MR. SBBBELSKIE:

Be has to be able to

8

separate that specific meeting from his entire

9

sort of Gestalt collective memory, and if he

10

cannot do that, if he cannot come in and say I

11

have an actual, specific recall of this meeting

12

and I can tell you that this was said or this

13

was not said, that has to be the limit of it,

14

and it cannot come under any further

15

circumstance.

16
17

18
19
20

If anything comes in --

THE COURT:

Mr. Baril, what is the problem

with that, with what we've just talked about?
MR. BARIL:

I don't think there is any

problem.
MR. SBEBELSKIE:

Judge Hughes did rule

21

prior to this case and this is the law of the

22

case, because it was issued before the supreme

23

court appeal that he could not even be deposed

24

on that very subset.

25

THE COURT:

Be won't be.
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But do we have an

2

understanding that before any testimony, there

3

has to be -- we ought to have a voir dire and

4

ask him whether he can have a specific recall.

5

TBE COURT:

Perhaps we can do that, but I

6

think Mr. Baril understands the point and

7

that's the limits with which you will be able

8

to call Mr. LaFratta.

9

MR. BARIL:

I have no objection to that and

10

I have no objection if counsel, considering his

11

concern, I have no objection to voir diring

12

this witness quickly outside the presence of

13

the jury to determine whether there is any

14

common ground that hEt can testify to, and if

15

there's not, then he can go home.

16

THE COURT:

Let's do that.

17

MR. BXXON:

Your Honor, I don't think you

18

met Mr. Eisenstat.

19

he's co-counsel.

This is Larry Eisenstat,

20

THE COURT:

I met him this morning.

21

MR. HIXON:

Maybe you did.

22

introduce him.

23

position on the trade, custom and usage issue,

24

then I'll wrap up.

25

MR. EXSENSTAT:

X didn't

Be's going to represent our

HALASZ
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1

Virginia Power's made a variety of arguments

2

with respect to the admissibility of trade,

3

custom and usage evidence.

4

after I'm finished speaking, which I hope to be

5

brief, that there's absolutely no law behind

6

their propositions.

7

I hope to show

Virginia Power claims, among other things,

8

that the supreme court opinion in this case

9

precludes us from introducing evidence of

10

trade, custom and usage on remand.

11

absolutely no language in the Court's opinion

12

that should be taken as a bar on the

13

introduction of any trade, custom and usage

14

evidence.

15

opinion is that the 19 contracts that

16

There is

The most that can be taken from that

TBE COURT:

Let's do something.

Let's

17

start at the beginning.

18

introducing trade, custom and usage evidence

19

would be in what nature and for what purpose?

20

MR. EISENSTAT:

The purpose of

It is hornbook law in

21

Virginia that trade, custom and usage evidence

22

is relevant and admissible.

23
24

25

TBE COURT:

Don't tell me that.

Tell me

what you want to use it for.
MR. EISENSTAT:

The trade, custom regards
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1

whether there was a practice regarding capacity

2

payments made by utilities to independent power

3

producers that had contracts similar to the

4

contract in our case.

5

that when you look at all the case law, and our

6

memo that we submitted earlier today has some

7

of those cases, but I assure you it is tip of

8

the iceberg.

9

on trade, custom and usage in Virginia and in

10
11

And I submit, Judge,

There are many, many more cases

other jurisdictions.
When you apply those cases in the context

12

of our case, it is clear that if at the time

13

our contract was negotiated there existed in

14

the industry a custom or practice regarding the

15

payment by utilities of capacity payments and

16

their contracts with independent power

17

producers, like the contract at issue in our

18

case, under Virginia law Westmoreland should be

19

permitted to introduce evidence of that

20

practice.

21
22
23

TBB COURT:

Tell me how that

I'm not

sure how that comes in and bears on this case.
MR. EISBNSTAT:

I

can answer that.

At

24

least I'll try to answer that.

25

law, if you can prove up a trade, custom and
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practice --

2

THE COURT:

I know all of that.

But here

3

the issue is what is the intent of these

4

parties, or what was the intent of these

5

parties ·with regard to this section of the

6

contract that's at issue, 10.15(d), which it

7

covers capacity payments.

8

usage evidence of that would tell us what?
MR. EISENSTAT:

9

Trade, custom and

It would tell us what the

10

financial implications of the term forced

11

outage day is when it appears in a provision

12

such as 10.15(d).

13

clear, certainly in its questioning of counsel

14

during the course of oral argument, it's also

15

true of the opinion, the issue in this case is

16

what is the financial implication of the phrase

17

forced outage day.

18

As the supreme court made

The phrase in dispute

the provision in

19

dispute in this case is then that they shall be

20

a -- then that day shall be a forced outage

21

day.

22

the industry practice, does that phrase or does

23

the concept of forced outages, which is also

24

expressed in the contract, section 1.18, the

25

question is whether those kinds of terms,

Does that phrase forced outage day within
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forced outage, forced outage day, allowance
TBE COURT:

Don't they define all those

terms in this contract?
MR. EISENSTAT:

They define the terms to a

certain extent, but they don't define
TBB COURT:

They either define it or you

don't.
MR.

EISENSTAT:

R~espectfully,

only define it operationally.

sir, they

They don't

10

define it -- it's not defined financially and

11

that's what this case is all about.

12

through the definition of forced outage and

13

forced outage day, but at the end of the day

14

what we're left with, perhaps at best, is we

15

understand the operational ramifications or

16

meanings of those terms.

17

understand the essential issue in this case,

18

which is do you get paid for forced outage day

19

or don't you.

20

I can walk

We still don't

And I can show you --

TBE COURT:

But let me ask you this:

It

21

wouldn't matter whether all of the independent

22

power producer contracts in the entire world

23

say that you get paid for forced outage days if

24

these people had written down that you don't.

25

Trade and custom and usage is irrelevant.
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1

useless.

2

You're going to have somebody else come in, in

3

Delaware they have this one a·nd in North

4

Carolina they have another one.

5

they have another one.

6

jury figure out what does this one mean?

7
8

9

So they do have something here.

MR. EISENSTAT:

Bow does that help this

Because the law in

Virginia -TBE COURT:

I don't care about the law.

10

This is practical.

11

about it.

12

the jury.

13

In California

I don't mean I don't care

The test is what does it do to help

MR. BISBRSTAT:

Because it helps to tell

14

the jury what people in the industry who are

15

presumed under law to have knowledge of the

16

custom and practice, by law they're presumed to

17

have knowledge.

18

knowledge, they're presumptively knowledgeable

19

around the cases.

20

TBB COURT:

They don't have to have actual

You have people who are brand

21

new at it.

Bow do we know that they knew

22

anything about it?

23

MR. BISENSTAT:

I'm talking about Virginia

24

Power, and for the reason that it's relevant,

25

if there is in fact a trade, custom and usage,
HALASZ REPORTING

1336

Hearing TranscriptOctober 20, 199:8

1

if there's a trade, custom and usage, that

2

usage is deemed to be incorporated in the

3

contract as though it were written in the

4

contract by the parties.

5

Virginia I respectfully suggest.

6

practice is clearly excluded, it is deemed to

7

be incorporated in the contract.

8

law in Virginia.

9
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That's the law in
Unless that

That is the

Row, in our case we cannot, since Virginia

10

Power is of the view that it's 10.15(d) of this

11

contract that prohibits us from being paid for

12

forced outage days, and that's what they cite

13

to again and again and again, it's 10.15(d) and

14

only 10.15(d).

15

view, and if i t is a fact that at least a

16

trade, custom and usage in the industry that is

17

incorporated in the contract, they can't argue

18

that 10.15(d) clearly excludes it because the

19

Virginia Supreme Court said that 10.15(d) is

20

ambiguous.

21

the one hand that clearly excludes the practice

22

of another.

23

If that is Virginia Power's

So you cannot have an ambiguous on

And that's why it is of fundamental

24

importance to our position in this case, it's

25

fundamental

importanc~e

that we be provided the
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1

opportunity to prove up the existence of an

2

appropriate trade, custom and practice.

3

not be able to do that, sir.

4

the close of our case that we have not in any

5

way, shape or form been able to do so and

6

Virginia Power at that time may decide to make

7

a motion, but the fact is we have a right by

8

law to try to prove up that trade, custom and

9

practice.

We may

You may find at

And Virginia Power can't cite to a

10

single case that precludes.

11

can't cite the Virginia Supreme Court case.

12

There's nothing in the Westmoreland opinion on

13

remand.

14

God knows they

If you look at cases such as Richlands

15

Flint-Glass and Arkla and Walker and Piland,

16

these are all case that go directly to this

17

issue.

18

instruction specifically says that the custom

19

and usage of the trade may be shown to

20

establish a point on which the contract is

21

silent or unclear.

22

jury instruction, but

23

those instructions.

24

after case.

25

Indeed the Virginia model jury

That's the Virginia model
I

don't have to rely on

Again,

I

can cite case

The fact is our contract has been found to
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1

he unclear.

2

unambiguously allows :parties to prove up trade,

3

customs and practices.

4

to have our expert come in, it's not a surprise

5

to Virginia Power, and say ladies and

6

gentlemen, it is my o:pinion that there was in

7

fact a trade, custom and practice.

8

opinion that that trade, custom and practice is

9

clearly embodied in this contract.

10

The fact is that Virginia law

TBB COURT:

What we intend to do is

No way.

It is my

I'll let him testify

11

to what

12

be, that's for the jury and/or me or you guys

13

to argue to me, but I'm not going to let some

14

expert tell us what's in the contract.

15

very least he's invading the province of the

16

jury.

l

17

t~e

trade, custom and practice might

MR. BISENSTAT:

At the

I think that I agree with

18

you completely that at least a point at which

19

you do not want the expert to say and here's my

20

opinion of what the contract means, but the

21

Virginia case law does allow the expert to say

22

how a particular practice has been incorporated

23

in the contract.

24
25

TBE COURT:
gentlemen.

Look at 10.15(d), ladies and

It does exactly what they did in
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Delaware and California.
MR. EISENSTAT:

Come on.

I'm not talking about

Delaware and California.
THE COURT:

The trade, custom and practice

5

which I say exists is embodied.

Look at it,

6

ladies and gentlemen, 10.15(d).

It's right

7

here.

8

the ultimate fact at issue.

9

)
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That's it right there.

MR. EISENSTAT:

Come on.

That's

And I wasn't suggesting

10

that.

11

like allowances, 10.15(g) has use of the word

12

allow.

13

outage days.

14

certain -- has a certain significance.

15

generally has some meaning with respect to

16

capacity payments and forced outage days,

17

scheduled outage days.

18

if I were to ask the expert witness

19

hypothetically, and assuming we've talked about

20

allowance, I'd say, Sir, with respect to the

21

practice that you've testified to with

22

regarding allowances in certain types of

23

contracts, to what extent does an allowance

24

appear in this contract.

25

would be an appropriate question to ask.

What I'm suggesting is there are phrases

You shall be allowed X number of forced
That word allowance has a
Allow

So what I'm suggesting,

I believe that that
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I'm not sure about that.

2

They'll have the contract.

3

will take pains to make sure they know where it

4

is.

5

MR. EISENSTAT:

I

know the lawyers

I think you're quite right

6

to identify one of the issues.

Some of the

7

questions it will be Your Honor's call as to

8

whether some of the questions go too far to

9

what you refer to as the ultimate issue, but

10

the fact that the experts should be allowed to

11

prove up the existence is unquestionable in

12

this jurisdiction.

It's unquestionable.

13

If I could just address a couple of other

14

points Mr. Shebelskie, because he's mentioned

15

the law of the case on several occasions and

16

I've not-- I'm not a.ware that the law is quite

17

as expansive as indicated.

18

law of the case is irrelevant to the trade,

19

custom and usage issue other than it relates to

20

those 19 other contracts.

21

says that nothing decided on the first appeal

22

can be reexamined on the second appeal.

23

Mr. Shebelskie expanded that a little bit.

24

only case that he cites, the Chapel case reads

25

verbatim, "The issues and arguments that could

First of all, the

The law of the case
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have been raised can no longer be raised on the

2

appeal" is what Mr. Shebelskie says.

3

not the law of the case.

4

)
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That is

Moreover, as Mr. Hixon pointed out earlier,

5

we're on a clean slate on this case on remand

6

with respect to how we go about proving up our

7

case.

8

that in the context of this case you cannot put

9

on 19 contracts to show trade, custom and usage

It's true that in fact the judge said

10

because those contracts could not have been

11

brought home, if you will, to the minds of

12

parties.

13

contracts to prove up trade, custom and usage.

14

We might put them up for intent, but in terms

15

of the law of the case, the only application of

16

that doctrine to this issue is with respect to

17

those 19 contracts.

18

law that says anything differently.

19

I agree, we cannot put on those 19

And I'm not aware of any

I think I've covered most of

20

Mr. Shebelskie's points, but let me just say,

21

briefly, Mr. Shebelskie mentions two other

22

points.

23

trade, custom and usage out there, what really

24

matters is whether the parties knew about it.

25

That is not the case.

Be mentioned, well, even if there is a

That is not the law.
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1

Let me refer the Court to the Arkla case which

2

is cited in our briefu

3

"Where both parties are engaged in the same

4

trade, they will be presumed to have knowledge

5

of all trade usages which are lawful and

6

reasonable and it is not necessary in such a

7

case to prove actual knowledge or that the

8

usage is so general or universal that knowledge

9

may be presumed."

10
11

It~s

Now I'm quoting.

not necessary to prove

either one of those things.
Row, I think that covers the actual

12

knowledge point.

With respect to

13

MrG Shebelskie•s other argument that even if

14

there is trade, custOJil and usage out there,

15

somewhere it's different in our case because

16

our contract was unique.

17

point of the trade, custom and usage doctrine.

18

First of all, Virginia Power has no law on the

19

proposition that if you can somehow say that a

20

contract is unique, that you can't introduce

21

trade, custom and usage.

22

what the jury is being asked to find out that

23

Mr. Shebelskie can assert that his contract is

24

unique, but fortunately that's a jury call.

25

Now that the supreme court has said that
HALASZ
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1

there's ambiguity, uniqueness even isn't an

2

issue.

3

custom and usage was clearly excluded from the

4

contract.

5

what the jury is going to have to determine.

The legal issue is whether the trade,

That's the legal issue, and that is

6

If we're successful here, obviously we'll

7

try and put on a trade, custom case and we'll

8

ask Your Honor for a suitable instruction.

9

the jury determines that we didn't establish

If

10

the existence of a trade, custom, then we will

11

also say that you have to show -- there will

12

also be testimony to the fact that it was

13

clearly excluded.

14

Virginia Power can argue that since the only

15

way they can exclude it in the contract is

16

under 10.15(d) and the supreme court says it's

17

not clearly excluded.

18

it on trade, custom.

19

And I'm not sure how

So I think that's really

I'm not exactly sure, there was a

20

mentioning in Virginia Power's brief on this

21

issue that there are two grounds that they

22

briefed that had to do with the supreme court

23

appeal, and the second ground I believe said

24

something to the effect, even if you could

25

introduce it, that resort to trade, custom and
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1

usage isn't proper bere because the conditions

2

for admission, somehow that you have to show

3

actual knowledge and the condition is unique.

4

That's simply not the law, but even if that

5

were the case, and it's not, that's what juries

6

do.

7

fact the conditions for its admission have not

8

been established, then the jury will let us

9

know that.

10

That's the province of the jury.

If in

I appreciate Your Honor's time.

TBE COURT:

I want to make sure of one·

11

thing, I said a lot of things, maybe in a

12

jesting manner, about Washington, and I was in

13

no way talking about Dickstein, Shapiro who has

14

some lawyers that I'm familiar with and very

15

fond of.

16

MR. BIXOR:

I think our final response on a

17

couple of points; let me talk about the

18

interpretations of Mr. Shebelskie, the

19

post-contract interpretations by third parties.

20

Be talked awhile about the contract that's at

21

issue here.

22

supreme court has said because

23

be playing with smoking mirrors here.

24

from page two of their opinion.

25

responded with a proposal which Virginia Power

I

want to read from what the
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accepted, in the third paragraph, and the two

2

parties entered into a contract on January

3

24th, 1989."

4

amended and restated in 1990 and 1991, but the

5

provisions and issues here have remained

6

unchanged since the

7
8

..j

99

Footnote one, "The contract was

THE COURT:

Let me ask you this:

Is his

time line incorrect?

9

MR. HIXON:

No, sir.

10

TBE COURT:

So if WLP was created on March

11

1st, 1990, how could it have been involved in

12

the contract that we're talking about that you

13

say the supreme court said was the appropriate

14

one, that is of January 24th, 1989?

15

MR. BIXOH:

I'll be able to show that at

16

trial, but let me explain it this way; that in

17

1989 Westmoreland Coal Company, through one of

18

its subsidiaries, entered into this contract

19

and they have been a party to that contract

20

since 1989 all the way through today.

21

happened is there was a change of names with

22

respect to one of the legal entities and there

23

was a new partnership formed in 1991 in which

24

one of the partners withdrew, another partner

25

entered into the formation of Westmoreland,
HALASZ REPORTING

1346

What

Hearing TranscriptOctober 20, 1998

100

1

L.P.

2

today.

3

interest from the beginning to the end and

4

there are witnesses who have a

5
6
7

In 1991 who is a party to the contract
But there is a continuity of ownership

THE COURT:

All right.

Don't get too

worked up about it.
MR. HIXON:

I

think it's just a smoke

8

screen on this issue of who's the parties and

9

what contract are we suing under.

And you'll

10

see when you look at them it's a restated and

11

amended agreement as of 1991.

12

contract, it's restated and amended.

13

naturally we're suing on the contract in 1991

14

because it's the contract in force and effect

15

between the parties.

16

the prior agreement.

17

It's not a new
And

It amends and restates

Leave all of that aside, the only issue in

18

this case is the provisions of 10.15(d) and

19

they have not changed.

20

going to tell you they've changed.

21

court has told you they're not changing.

22

their footnote one that I read to you tells you

23

they're not changed, and in Virginia Power's

24

brief before the supreme court says that those

25

provisions have not changed.

Virginia Power's not
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1

The second thing is that Mr. Shebelskie

2

argues that this miraculous situation where you

3

get to 45 percent and you're suddenly paid 100

4

percent, I

5

that, because from the very outset when you

6

have 30 allowed forced outage days when there

7

was only a five percent deviation, and you had

8

a five percent deviation, you then have a

9

forced outage day.

hope this Court isn't hung up on

You always get paid for

10

your forced outage day and it's nothing

11

miraculous about incurring a forced outage day

12

at 45 percent and getting paid because you're

13

within the allowance.

14

case is about.

That's simply what the

,·i

15

Finally, on point number one,

16

Mr. Shebelskie talks about Borth Carolina and

17

Virginia, people from the regulatory commission

18

coming in here and telling about what their

19

opinion of the contract is and how it ought to

20

be read.

21

fact that there will be evidence in the case

22

that Virginia Power made a statement and filed

23

admissions with those entities.

24

tell you and what we're going to prove in this

25

case is that after this contract was signed,

And he seems to premise that on the
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Virginia Power made admissions against interest

2

in their filings in the State Corporation

3

Commission of Virginiia in which they filed with

4

the commission docume:nts that said that

5

Westmoreland was going to get paid for its

6

outage days.

7

these filings that they came along and

8

concocted this story.

9

)
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It's only in 1994 after they made

Now, the fact that they made those

10

admissions before the State Corporation

11

Commission doesn't open the door to Virginia

12

Power to bring in opinions from somebody at the

13

commission on how to read this contract.

14

There's uot a nexus there.

15

together.

16

produce the evidence.

17

I

It doesn't join

So that's where we're going to

still hope that the Court will agree with

18

us that people, and I

19

from your comments, that people who weren't

20

involved in the negotiations ought not to be in

21

here telling us what the parties intended.

22

THE COURT:

think you probably do

It's ironic that you're saying

23

that because what you're really trying to tell

24

me is that Vepco shouldn't call anybody that

25

has nothing to do with the case to tell what it
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1

means but you-all can.

That's what

2

Mr. Bisenstat wants to tell me, that's what you

3

want to tell me.

4

custom and usage, tell us what the contract

5

means and people weren't within 100 miles of

6

the negotiations.

We're going to do trade,

7

MR. HIXON:

No, sir.

8

TBE COURT:

I know they're different

9

10
11

principles, but that's the same concept.
MR. HIXON:

I think the argument on trade,

custom --

12

TBB COURT:

I didn't say it's a bad one.

13

MR. HIXON:

I'm not going to bring anybody

14

in here after the fact to tell you what this

15

contract means.

16
17
18

TBE COURT:

Except the trade, custom and

usage.
MR. HIXON:

It was a practice in the

19

industry that people got paid for forced outage

20

days.

21

built into this contract as if it were written

22

in there in black letter law, and that's what

23

we're going to bring in.

24

come in, find somebody on Broad Street to read

25

the contract for you and say, Judge, this is

That's a custom and practice that is

We're not going to
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3

need to respond to that.

4

out the fallacy.

5·

inconsistency between count one and three,

6

we've accepted in count three an alternative

7

position which an alternative position is that

8

you don't p~evail on count one, otherwise you

9

wouldn't have a count three.

I

think you rooted

We don't have an

need to respond to that.

So I don't think
I will say that

10

I

11

Mr. Shehelskie never looked at the issue what

12

we have been trying to get to in count three

13

and this is that there are two ways in which a

14

forced outage day can occur under the

15

definition, either a designated day or a 10.15

16

day.

17

rebuttal to it at all and the reason why it's

18

obvious is it's in there in black and white.

19

Be never talked about that.

Be had no

Be misses the point with regard to what he

20

thinks our count three claim.

It's quite

21

simple.

22

to go to trial, and Judge Hughes was

23

considering the issue of whether it was

24

ambiguous, the provisions of this contract, we

25

filed a waiver of a jury with respect to count

In March of 1996 before this case was
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1

three.

2

granted summary judgment and the case was

3

appealed to the supreme court.

4

supreme court reverses and remands the case,

5

the slate starts again.

6

Be thereafter ruled against us and

Once the

And I want to read from a case handed down

7

by the supreme court that says that.

It's fair

8

game.

9

evidence and the same thing is true with

You can introduce new exhibits, new

10

respect to juries.

"When this Court rules an

11

ajudgment of a trial court is erroneous, it

12

does not matter whether that judgment is

13

erroneous for one reason or another, again, it

14

is no longer viable.

15

the slate is wiped clean, with the result that

16

on remand, the parties begin anew."

17

exactly where we are.

:'

18

Unless we say otherwise,

That's

Row it's been from the outset of the remand

19

of this case that the parties have established

20

new arguments, new positions.

21

done discovery, rather extensively I might add,

22

since this case has been remanded.

23

discovered until we're blue in the face the

24

issue of designated forced outage days and

25

10.15(d) forced outage days.
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1

this issue is in the case and they know that

2

this case has been set when it was reset with

3

Judge Hughes as a jury case.

4

set for anything other than that jury case.

5

It's a jury trial and to the extent that we

6

have a right to a jury case, to a jury in any

7

event.

9

"

It's never been

I cite the case of Rocky Mount Shopping

8

)
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Center versus Steigel decided in 1988.

It says

10

that, "The plaintiffs or either party in a

11

litigation can demand a jury even if it's

12

previously waived a jury as long as it doesn't

13

present some prejudice to the other side to do

14

it."

15

the case was to go to trial and they found, and

16

I'm quoting, "We conclude that the trial court

17

abused its discretion in refusing to permit the

18

defendant to withdraw his previous waiver of a

19

jury trial where the motion was seasonably

20

made, was not made for the purposes of delay

21

and in granting the motion would not

22

unreasonably delay the trial."

23

think we have to get to the issue of

24

withdrawing this waiver that took place back in

25

1996 because as the supreme court says, the

In this case it was only 11 days before
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slate starts all over aqain.
So we believe that we're entitled to a jury

3

trial on issue number three and why in the

4

world would we bifurcate that issue.

5

of 10.15(d), designated forced outage days,

6

their interrelationship between the contractual

7

provisions and how one plays on the other, the

8

evidence from the witnesses on how this works,

9

what Mr. Shebelskie is asking you to do is

The issue

10

instead of trying the case for five days, try

11

it for five and then go for another five and

12

start all over on the designated forced outage

13

days.

14

It makes absolutely no sense at all.

We haven't elected to -- we're not required

15

to elect between these two theories and this

16

simply should not be bifurcated.

17

simple issue, although after two and-a-half

18

hours it sounds a little more complex.

19

TBE COURT:

It's a fairly

This is a very important part

20

of the case, I hate to think of what the real

21

things are goinq to take.

22

MR. HIXON:

It really is a simple case in a

23

sense that we want to find out what the parties

24

intended back in 1988 when they entered this

25

agreement about whether we get paid for forced
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days and we ought to get at it.

THE COURT:

Do you have anything else,

Mr. Shebelskie?
MR. SBEBELSKIE:

If Your Honor will permit

5

me, just a couple of things.

On the trade,

6

custom and usage arguJitent, it is deja vu all

7

over again.

8

made was made before Judge Hughes in the in

9

limine basis prior to the eve of trial two

Every argument that Mr. Eisenstat

10

and-a-half years ago, and Judge Hughes ruled

11

then that trade, usage and custom evidence

12

would not be admissible.

13

supreme court, that was an assignment of error.

14

The assignment of error read as follows:

15

circuit court's grant of summary judgment was

16

erroneous because it was based on a refusal to

17

permit the contract's terms to be explained

18

regardless of whether they were unambiguous on

19

that face by evidence of a trade, custom and

20

usage under which capacity payments continue

21

undiminished so long as the forced outage day

22

allowance is not exceeded."

On the appeal to the

"The

23

The assignment of err to the supreme court

24

asked the supreme court to reverse on the very

25

basis that Mr. Eisenstat wants evidence
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1

·admitted into this case.

The supreme court

2

understood that definition of assignment of

3

error in its opinion on page one.

4

following that, WLP says, "The trial court

5

erred in holding that evidence of trade, custom

6

and usage would not be permitted to explain the

7

meaning of certain contractual terms."

8

end of the opinion on page 19 the supreme court

9

makes the following ruling, that we "affirm the

It says as

At the

10

trial court's action in excluding evidence of

11

trade, custom and usage."

12

the case for further proceedings consistent

13

with this opinion.

And then it remanded

The supreme court's mandate for the remand

14
15

does not wipe the slate clean.

It doesn't

16

allow them to act as though they filed their

17

motion for judgment last week.

18

argument that was made to Your Honor and all

19

the cases that were cited were all cases argued

20

and principles made and advanced before the

21

supreme court and the supreme court just didn't

22

buy it.

23

now.

In every

They want a second bite at the apple

It's just not permissible.

24

They say that we can come up with new

25

arguments now that we didn't make them to the
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1

supreme court.

Well, the law of the case does

2

apply to questions that could have been

3

adjudicated in the first lawsuit.

4

principle of the law of the case has been

5

recognized for at least 100 years.

6

case entitled Carter versus Buff Gray Company

7

that says the doctrine of law of the case also

8

applies to questions that could have been

9

adjudicated in the first case.

know this

I

I

have a

The law of the

10

trade, custom and usage evidence is out.

11

They've had their opportunity to litigate that.

12

They can't bring it back in.

13

Moreover, as Your Honor observed, it isn't

14

permissible in this case.

The instructions

15

from the supreme court are to try this case on

16

the intent of the parties.

17

what people in Delaware thought, allegedly

18

thought or did in their contracts.

19

matter what people in California thought and

20

did in their contracts.

21

way, doesn't and cannot conduct business in

22

Delaware, in California, why should it be held

23

to the standards in these foreign

24

jurisdictions, because one of the elements of

25

the trade, custom and usage is that it has to

It doesn't matter

Virginia Power, by the
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1

pertain to a custom and usage in the locality

2

where the parties are and the actions are to be

3

performed.

4

They want to bring in an expert who will

5

say well, I've seen this contract in this state

6

and that state and the other state and this is

7

what they mean, and I can interpret this

8

contract and say yes, this contract is

9

consistent with those other contracts in other

10

states.

11

That's not permitted under the mandate from the

12

supreme court and shouldn't come in.

13

people who negotiate the contract on the stand

14

and ask them what they thought the terms meant.

15

That's all you need.

16

evidence from an expert talking about the

17

custom and practice allegedly in other states

18

or with other parties or with other contracts.

19

There is no legitimate role for it in this case

20

under the issues defined by the supreme court.

21

That's not the parties• intent.

Put the

The jury doesn't need

Turning to issues of post-contract

22

interpretation, I guess it really turns on the

23

issue of where you cut off the contract.

24

1989?

25

that my time line is in fact correct, WLP

Is it 1991?

Is it

Well, Mr. Hixon can see
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1

didn't exist in 1989.

2

they've sued on is 1991 so all the parole

3

evidence leading up

4

operated on the intent of the parties when they

5

signed that contract in 1991.

6

out to Your Honor that the people who signed

7

the 1991 contract are different, completely

8

different from the people who signed the

9

contract in 1989.

t•~

The only contract

1991 comes into play and

I would point

Of course they're different

10

because they're different companies involved.

11

So we don't care what Joe

12

when he signed his contract, let•s look at the

13

people who signed the contract in 1991.

14

see what they thought.

15

the appropriate cutoff for that meaning that

16

this information that WLP had internally prior

17

to that is indeed relevant.

18

Bl~w

in 1989 thought

Let's

So November, 1991 is

With respect to the State Corporation

19

Commission and the North Carolina commission

20

witnesses, we just have to see what the

21

evidence is going to be at trial on that.

22

testimony from them about the interpretation of

23

the contract is not relevant because WLP

24

decides not to make an issue as to what was

25

told to the commission, whether the commission
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1

·was allegedly misled, well then that testimony

2

doesn't come in perhaps.

3

from those bodies might testify about other

4

things.

5

about can those witnesses testify as to their

6

understanding of the contract.

7

potentially other issues in the case that WLP

8

will seek to inject that those witnesses can

9

testify, so you can't make a blanket exclusion

Also, the witnesses

Remember, we've only been talking

Well, there are

10

of them at this time.

11

what the evidence comes in on that front.

12

)
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We have to wait and see

And then finally on the election of

13

bifurcation, I think I've said my peace as to

14

why I think the two counts are inconsistent,

15

because WLP has said they're inconsistent and

16

they have said that under count three, they

17

recognize that the payments can be zero.

18

That's completely, fundamentally consistent

19

with count one, but you still have the question

20

of bifurcation.

21

trial.

22

supreme court's ruling.

23

not remand it for a jury trial, it reversed

24

summary judgment on count three and remanded it

25

to the trial court to consider again the issue.

There was a waiver of a jury

That was an issue done before the
The supreme court did
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The supreme court did not wipe away the waiver

2

of the jury trial, the unexpressed, I mean the

3

expressed unambiguous waiver that WLP made.

4

We've done the research as well in Virginia,

5

waivers.of jury trials are in fact enforceable.

6

Supreme court enforces them all the time as

7

well as waivers of other rights.

8

here was intelligent and knowing.

9

case where the supreme court allowed the waiver

10
11

.,
)
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THE COURT:

It's not repudiated, though.

Can't they do that?

13

MR. SBBBBLSKIE:

15
16
17

There was a

to be withdrawn

12

14

The waiver

There's nothing that's

been repudiated.
TBE COURT:

Be just told me he wants a jury

trial.
MR. SBEBELSKIE:

The supreme court has

18

said, as well as other courts in other states

19

have looked at these issues, is that once you

20

waive your jury trial, you have given up your

21

right to say I have a constitutional right or a

22

statutory right to it.

23

TBE COURT:

But you can change your mind

24

until you actually get to the day of trial

25

unless it's going to postpone the trial date,
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·and that's certainly not going to make one bit

}

2

3

of difference.
MR. SBEBELSKIE:

The cases that I look at

4

that issue say is there legal cause to permit

5

the withdrawal.

6

7
8
9
10
11

THE COURT:

I don't think that's right.

The case he cited up in Rocky Mount, I've seen
.that case before.

I thought that was whoops,

pretty much I changed my mind,

I

want a jury

trial, and they say you get it, I think.
MR. SBEBBLSKIE:

No, I think that the

12

standard, for example in Thomas versus

13

Commonwealth, a 1977 case from the supreme

14

court, looked at the fact that first of all,

15

there was a motion made.

16

It was made 30 days before trial.

17

already done our trial exhibits.

18

prepared our witnesses in anticipation of the

19

fact that there's a waiver of the jury trial on

20

count three.

21

done when the case got remanded.

22

before Judge Hughes in April and Judge Hughes

23

asked whether there was a jury trial and I

24

him only part of it was.

25

we have been operating under the waiver of the

No motion made here.
We've
We have

This is not something they've

told

Up until this morning
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1

jury trial, and now because they're called to

2

task on that, they say we didn't mean it.

3

In Thomas, the factors they looked to was

4

the withdrawal motion made, in that case, 30

5

days before trial before they entered any of

6

the pretrial filings were made.

7

case here, and second, they said there was

8

legal cause to do that because the original

9

waiver was based on erroneous legal advice.

10
11
12
13

)
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That's not the

I

don't think that's true here.
TBB COURT:

I don't know who gave legal

advice here so I won't touch that one.
MR. SBBBBLSKIB:

There's no suggestion that

14

that was the case.

WLP is not coming in here

15

saying our lawyers misinformed us.

16

strategic decision to make because they wanted

17

to he heard by Judge Hughes on count three when

18

they lost on count one.

19

intelligent waiver.

20

never sought to withdraw it and now it simply

21

is too late to do here literally on the eve of

22

trial.

23

permit us to do our pretrial preparation on the

24

assumption that.there is no jury trial and then

25

when it suits their convenience, for them to

They had a

That was a knowing,

It is enforceable.

They

It would be an abuse of discretion to

HALASZ REPORTING

Hearing TranscriptOctober 20, 1998

..,

117

1

say well, we didn't mean it.

2

ones who filed the waiver.

3

who waited until after all the exhibits had

4

been prepared and filed to do this.

5

therefore we would suffer legal prejudice from

6

having them to do this, this beinq the

7

withdrawal of the waiver of the jury trial.

8

And for those reasons, that should be enforced

9

and at minimum that count bifurcated for

We're not the
We're not the ones

And so

10

separate trial and additional evidence has to

11

come in and ruling by Your Honor.

12

to have a protracted trial, indeed it will

13

shorten the jury trial and the rest of it have

14

a bench trial if there is anything left to

15

decide.

16

matter, will resolve count three.

This is not

_;

17

I think count one, as a practical

THE COURT:

I'll let you-all know

18

something.

.I have no intention of writing any

19

kind of, I think as one of you described, a

20

tome.

21

deferred.

22

more between now and Monday.

23

you-all a couple of things about Monday.

24

seems to me we ouqht to have at least a couple

25

of alternate jurors.

It's simply denied, sustained or
I don't have time to do anythinq
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1

I think this case will last

2

five days, Your Honor.

3

whether it's your practice to have a trial of

4

that length.

5

THE COURT:

It's a question of

The worst thing I can imagine

6

is getting down to the fourth day and we don't

7

have enough people to go forward.

8
9
10

/

MR. HIXON:
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MR. SBEBELSKIE:

life have no problem with

that.
THE COURT:

The way I normally select

11

alternates is I select

12

extras, we select four and then they take your

13

normal strikes and whoever we have left will

14

give us two more and then you won't know who

15

the alternate is.

16

before we send them out to deliberate, pick

17

them out by lot.

if we want two

I

We'll pick the alternate

Any problem with that?

18

MR. SBEBELSKIE:

19

THE COURT:

20
21
22
23
24

25

No, sir.

It's a little bit of a

variation from what the statutory provision is.
MR. HIXON:

That's acceptable.

We would

get four strikes rather than three.
THE COURT:

Any problem with that,

Mr. Shebelskie?
MR. HIXON:

I didn't respond to the Ellis
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1

deposition.

2

and

119

I mean if I let that slide by me

3

THE COURT:

We didn't hear about that.

4

MR. HIXON:

Can I say just a couple words

5

about it?

Mr. Shebelskie failed to tell you

6

that Mr. Ellis is the one who's head of that

7

department.

8

he was deposed this year, in 1998.

9

January, 1997 he has remained under contract

Be retired in January of 1997 and
But since

10

with Virginia Power as a consultant.

11

no limits to what he consults on.

12

represents Virginia Power on the State

13

Corporation Commission task force and is

14

authorized to speak for Virginia Power on that

15

task force.

16

his deposition was taken, he qualifies as a --

There's

Be

It's our position that at the time

17

TBE COURT:

Which deposition?

18

MR. HIXON:

The one in 1988, 1998.

19

THE COURT:

The most recent one.

20

MR. HIXON:

It's in 1998 that he qualifies

21
.. 22
23

as a managing agent.
TBE COURT:

Be may be an agent, he's not a

managing agent, is he?

24

MR. HIXON:

For purposes of the rule he is.

25

THE COURT:

Bow so?
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1

Because he is the agent to

2

speak for Virginia Power, and if you look at

3

his deposition when we offer him, you will see

4

that, that he's just on a consulting basis

5

rather than an employee.

And the question

6

TBE COURT:

7

to make decisions.

8

recommendations as a c::onsultant that • s

9

different from making decisions, isn't it?

10

\

MR. HIXON:

120

MR. HIXON:

But managing means the ability
I guess if he's making

No, he testifies he represents

11

Virginia Power on the State Corporation

12

Commission task force and he's authorized to

13

speak for Virginia Power there.

)

14

TBB COURT:

There, but that's not what

15

we're dealing with here, is it?

16

one purpose isn't an agent for all purposes.

17

MR. HIXON:

An agent for

But tbe question is whether or

18

not he is a managing agent of Virginia Power.

19

If he is for any purpose, then his deposition

20

would be admitted.

21

TBE COURT:

Where is that section?

22

MR. HIXON:

It's 4:9 I believe, use of

23

depositions, second paragraph, 4:7.

24

you can use the deposition of an officer,

25

director or managing agent.
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1

TBE COURT:

I'm not seeing it there.

2

MR. HIXON:

It's paragraph three.

3

TBE COURT:

And you contend that his status

4

as a consultant with regard to State

5

Corporation Commission matters makes him a

6

managing agent?

7

\
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MR. HIXON:

That's correct.

And the cases

8

that have decided these issues of former

9

employees have said that it depends on the

10

function and responsibility and the authority

11

of the person who's subject to the deposition.

12

This is not a disgruntled employee, his

13

interests are aligned with Virginia Power.

14

Be's still being paid by Virginia Power.

15

you look at his deposition you will see his

16

opinions about things are expressed in terms of

17

we believe and we favor.

18

behalf of Virginia Power and he's the most

19

senior person that's involved with respect to

20

the issues that are involved.

I

._;

TBE COURT:

21

When

Be's speaking on

I'm not sure that I'm totally

22

understanding of the issue with regard to him.

23

You have two depositions.

24

or both of those, I take it, in lieu of calling

25

him?

You want to use one
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1

MR. HIXON:

Yes, sir.

2

THE COURT:

Or you want to call him?

3

MR. HIXON:

No, I want to use them in lieu

4

of under the rule, and I want to use selected

5

parts of his deposition at trial.
THE COURT:

6
7

in another case?
MR. HIXON:

8

9

What about the old deposition

That's a different situation.

At that time he was a employee, vice president.
THE COURT:

10

But that's in a totally

11

different matter.

12

you?

13

MR. HIXON:

You can't read that, can

Yes, you can.

Any deposition

14

taken under oath where a witness is told to

15

tell the truth can be used aqainst that person

16

at trial.

17
18

19

THE COURT:

Where does it say that one?

You've been watching 1:.oo much television aqain.
MR. HIXON:

I just think that a deposition

20

under oath could be used for any purpose as an

21

admission against the party, and at the time he

22

gave that deposition he was.

23

THE COURT:

No question about that, but

24

you've qot totally different parties here.

25

weren't in that case.
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I know, but Virginia Power was

2

and Virginia Power was there to protect its

3

interest.

I don•t have to be there.

4

THE COURT:

All right.

5

MR. SBEBELSKIE:

If it's not too much of an

6

imposition, that one issue, if the Court has

7

time to rule on that, because that does affect

8

Mr. Ellis' schedule as to whether he's going to

9

be called.
TBE COURT:

10
11

Does he have to be called?

We

can avoid calling him.
MR. SBEBELSKIE:

12

Because we wi11 call him

13

live.

Be's been subpoenaed by the plaintiff so

14

he can be available to testify.

)

TBB COURT:

15

Why do we have a man who ruins

16

his vacation that will testify about this

17

little matter that you-all have?
MR. SHEBBLSKIB:

18

Because they asked him the

19

selective questions that they want to ask him

20

and we have questions that we want to ask him.

21

Be's available to testify.

22

him.

23

officer, director or managing agent of Virginia

24

Power at the time of his deposition.

25

retired employee.

They've subpoenaed

The deposition in this case he was not an

Be was a

Be was hired to do some work
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1

before the State Corp•:>ration Commission in an

2

unrelated proceeding.

3

matters.

4

Johnson if it would help you.

5

He's asked about

And then I have the ruling from Judge

THE COURT:

I don•t need that.

I'm not

6

going to let him testify.

7

you read the deposition, either one.

8

think he's a managing agent and/or an officer

9

and I don't think he should be able to use the

I'm not going to let

10

deposition from the other case.

11

him, you can get him here in person.

12

about that?

13

MR. BISBNSTAT:

I don't

You-all want
What

To respond to the new

. i
./

14
15

arguments -THE COURT:

No.

Remember, he's the moving

16

party.

17

you were the responder.

18

MR. BISBNSTAT:

19

20
21
22

Be was the moving party on that issue,
Be gets the last word.

I want to give you a

Virginia case that goes to the argument.
THE COURT:

I got plenty of cases.

What's

the case?
MR. EISENSTAT:

It's a Virginia case.

It's

23

the North Shore Improvement Company case, 130

24

Virginia 464-108 Southeast, and it goes to the

25

presumed intention of the parties.
HALASZ RJI!:PORTING

13'71

Hearing TranscriptOctober 20, 199S

1
2
3

4
5

\

J

THE COURT:

All right.

125
Now, what about the

alternate, Mr. Shebelskie?
MR. SHEBELSKIE:

That's fine.

What you

proposed is fine.
THE .COURT:

We're going to qo on until at

6

least 5:30, six o'clock every day, so have your

7

witnesses here.

8

about something, I don't know if Judge Hughes

9

talked about this and I don't really know what

No witnesses, you rest.

What

10

you-all have in mind, have you-all done this in

11

what I call the employment of the HISS

12

(phonetic) principle by way of introducing

13

evidence instead of these hundreds of pages of

14

contracts and put that in and give that to the

15

jury.

16

want the jury to see is what they have to see.

17

You're not doing that, are you?

MR. HIXON:

All I

We've put the whole contract

18

into evidence, but I intend to give the jury

19

selected pages.

20
21
22

THE COURT:

Why do we need the whole thing

in evidence?
MR. HIXON:

If the case goes to the supreme

23

court, there may be some provision in there

24

that somebody wants to argue about.

25

THE COURT:

If you don't argue it here, you
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1

won't argue it there.

2

MR. HIXON:

3

MR. SBEBELSKIE:

That's not true, I don't think.
We recently tried a case,

4

Virginia Power and a different IPP, back in

5

January and this issue came up, and how Judge

6

Johnson handled is th&t he had as a Court's

7

trial exhibit the full contract, hut what went

8

to the jury was a package.

9

126

THE COURT:

I have a two-fold purpose, I

10

have a real hang-up of cluttering our files

11

here with unnecessary paper that ultimately, if

12

I let everybody do what you-all are talking

13

about, we quickly have to build a new

14

courthouse.

15

MR. SHBBELSKIE:

16

the record.

17

motion for judgment.

18

The contract is already in

It's attached to the amended

THE COURT:

I want you, whenever you have

19

big documents, give us what we need rather than

20

everything that's semi-related.

21

MR. HIXON:

Yes, sir.

22

TBE COURT:

You-all will have worked on

23

instructions, I know that's a longways away,

24

hut will have worked on them to the point that

25

you'll give me only that which I need to focus
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1

on.

2

and I'll focus upon the ones which you have

3

disagreement on.

You'll give me some that you'll agree on

4

MR. HIXON:

5

MR. SBEBELSKIE:

6
7

Yes, sir, we'll do that.
On Monday you think the

jury is coming 9:30 or 10:00?
TBE COURT:

We don't get them here until

8

10:00.

9

We'll do that every day after.

I'm thinking we ought to start at 9:00.
Let's not do

10

that Monday.

11

else that we can do that will streamline things

12

next week?

13

is to be stipulated?

14

stipulated things that

\

Ten o'clock on Monday.

You-all have stipulated all there
You have a long list of

i
15
16

17

Anything

MR. HIXON:

yo~'re

going to read.

We have one which is the amount

of damages.
TBE COURT:

See if you can't stipulate

18

something so that I can tell the jury that

19

these most competent lawyers in the city have

20

really tried to streamline this for them.

21

hate to tell them the converse.

22

I'll let you-all know something hopefully as

23

soon as I can.

24

anything on that one question of Mr. LaFratta.

25

We dealt with that.

Thank you.
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1

MR. SBEBELSKIE:

2

THE COURT:

3

MR. SBEBELSKIE:

4

MR. HIXON:

Or Mr. Ellis.

Right.

They're dealt with.

Thank you.

Thank you, Your Honor.

5

6
7

8
9

10
11
12

)

13
14
15
16
17
18
19
20
21
22
23
24
25
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