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VIRGINLZ\: 

I N THE CIRCUI T COURT OF CUMBER.LAND COUNTY 

COt-l.HON\VEALTH OF VI RGIN I A 

.; 
'! v . . .. 
.. . 
:: LARRY NOEL SHERI•L.l\N .: 

.. .. 
I 

:1 MOTION 
·: 

.! Now come the ComQonwealth of Virginia and t he Department 
;. , . . 

of Corr ections of the Commonwealth of Virginia , by c ounst.. ::.., 

.. and move the Court to vacate,and set as i de its order of 

Septe.r:1bc:::r 16 , 1980 , '.vhic~ d irected the r elease of t he de f er:C.an-.:, 

Lu.rry Noel Sherman , from custody . In support of said motion, 

·~ the Co~om·;eal th and said Department say u.s fellah'S : 

1 . On October 9 , 1 979 , the defendant, Larry Noel Sherman , 

was convicted in this Court , upon his guilty plea , of feloniously 

u.iC.i:1g and u.bet ting in t he pes sess i on of mu.r i j uana \vi th the 

in tent to d isL.ri:Jute . On Harch 14, 1980, he was sentenced on 

thu. t conviction to ten (10) years in the pe~itentiilry, a nd in 

the sencQncing order the Court '' further orde red that as soon as 

possib l~ ~fter the entr y of this orde r the defendant be r emov2d 

1 



! ' 1 f the J'ail of this Court 
and safely conveyed a ccording to aw rom 

to the said penitentiary. " 
on that same date Sherman filed a 

motion to s e t as ide the verdict of guilty and t h e judgment 

entered thereon . 
That motion a l so stutea that "it being no ted 

not as of this date been delivered to 
that the de fendant has 

· his sentence , " it was 
t he penitentiary to commence servl~g 

- 11 part of t he sentence . . · 
moved that the Court " suspena a or 

Sen, t,..,nce in t he interes t of justice ." ,On 
or .. . modify said ~ 

19 80 , the Court e nte red an order stating t h at "it 
r·\a rc:h 2 8 , 

to the Court that the defendant ~as not yet bee n 
appear i ng 

committed to the penitentiary system and that t he Court is not 

·pr e?ared to Rule " on the motion , the Court took the motion 

" under advisement ." The sentenci ng order was not modified , · 

vac a t ed o r suspe~ded . Sherman was r ecei ved into the p e n iten tiary 

system on June 2 , 1 980 . By order entered on Sep tembe r 1 6 , 1980 , 

the Court stated that whe r eas the " defendo.nt has had an e xce f)tional 

in sti tutiona l record since hi s incu.rce r u. tion on l'-'la r c h 14, 1980 " 

one t~ere ;,.;ere p r esented " c ompe lling exigent circumstu.nces 

justi=yins the release of s a i d defl}ndant f rom confineme nt , " it 

wu.s o r dered thu.c he be '' forthwith rel~ascd from custody ane t hac 

the rcmz:tir.dc r of his ten:1 o£ lncz:trccr3. tion be sus~ended . " 

2 . In the co.sc of " In Re : Commom·!e<-~1 th cf Vir.:: i :-: i.:t . 

Dc:1.-<rc:1e:\t o f C•J rre o.::tions . Petitiort<'r ," Recor d No . 810GG7 , the 

Su=?::c~mc Cour-c. of '/i.::-c;in i .::~ held. on Se~:>tember ll , 1 98 1 , t hat " .=. f t::: !:' 

., the t; :·: ;_::>i .:::- .:;. c.i on oi - :;l d.J.'f'S f rom the sencc nci~s order 1.: tl':c 
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prisoner has been co~mitted and delivered to t he pen i tentiary 
I 

and no order h as been entered within 21 days after final judgmen t ' 

. I 
suspending the sentence, the trial court has no further authorlty . 

i 
! to suspend the sentence." (See Slip Opinion , a copy of which is 

I 
enclosed, at 10). The Court also held that " by taking ... motions 

. I 
I 

t o set aside under advisement the tria l court did no t ' modify, 1 

vacate , or suspend ' the judgments " and " orders 

entered thereon did not affect the finality of the sentencing 

orders ." (Slip Opinion at 11) . " [C] ontrol of the· destiny of 

the prisoners passes from the trial court to the Department of 

Correctior.s" when they are removed to the penitentiary, and the 

" trial court no longer has jurisdiction to act on the mot i ons 

to sus2end ." (S l ip Opinion at 11-12) . 

3. Althoush the Supreme Court declined to spe cifically 

address t~e valic~tv of the a f o res a i d orce r of this Cou~t of 

Septc~ber lG , 1980 , on procedur~l grounds , the Court ' s Opir.ion 

on ~~o rcl~ ted c~se s clearly reveals that the orde r was entere d 

aft2r this Courc los t jurisdiction by the e xpiration of the 21 -

day period and delivery of the de f endant to the penitentiary . 

(Sli? Opi~ion at 8- 13) . 

4 . An orde r entered without jurisaiction is invalid. 

!·iO(') Ce v . Smi.t ~ , 177 Vu . 621, 15 S . E.~d 48 ( 1'941) . Sue:: 

an order - e speci~ lly one reg ular on its f uca - should be 

V.:.lC.:! t c d -:::r.d s.::: t ::.~s i ...: e. Se e Un i=Gd Stu !:Qs v . 'l'he So r.o r.:1ble ~ i c=-:ol.'ls 

I 
I 
l 

I 

I 
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S . Nunzio, Associate Judge, 430 A . 2d 1372 (D . C . Ct . App . 1981) ; 

State ex re1 . Lem1ev v . Roberts , 260 S . E . 2d 850 (W.Va . 1979) ; 

., State ex rel. Chambers v . Countv Court of Mingo County , 1 23 S . E . 2d 

241 (W . Va . 1962) ; 55 C . J . S . Mandamus § 89 (1948) . 

5 . It is r espectfully requested that the defendant be 

granted ten (10) days within which to file his r esponse , if any, 

to thi s motion . 

\vHEREFORE , the Conunonweal th of Virginia and the Department 
! ~ 

of Corrections pray that the aforesa i d order of this Court of 

.. September 16, 1 980 be vacate d and set aside . 

Respectfully submitted , 

:! 
COf:ll'10N'\ovEALTH OF VIRGINIA and 

•: 

VI RGINIA DEPART~lliNT OF CORRECTIONS 



. ..::s. 

Present: All the Justices 

IN RE: COHHOl\1'\.JEALTH OF VIRGINIA, 
DEPART~lliNT OF CORRECTI ONS , 
PETITIONER 

[Filed on Sept. 15, 1 981 as 
attachment t o Moti o n to Vacate ] 

OPINION BY JUSTICE GEORGE M. COCHRAN 
Record No. 810667 

September 11, 19 81 

UPON A PETITION FOR A WRIT OF PROHIBITION 

On April 28 , 1981 , the Department of Corrections of the 

CoiT'.rnomveal th of Virginia (the Department) filed 1. ts petition 

in this Court for a writ of prohibition to be directed to the 

Honorable J. R. Snoddy , Jr., Judge df.the ·circuit ·Court of 

Cu;Tiberland County, and to that court, to prohibit the judge and 

t he court from enforcing orders heretofore entered suspending 

the sentences of three convicted felons, co-defendants Larry 

Noel Sherman, Daniel Curry Crowley and David Steeves Taylor, 

and from entering orders to modify, suspend or vacate the 

sentences of two additional co- defendants, Douglas Bogue and 

\·Jilll~!L1 t-;.::.nnah Sy.frett . ·Service of a copy of t he petition ~;..;<J.s 

ac~~atcd by Jud; c Snoddy . 

The peti:ion r ecites in detail the ?roceeJi~gs in which 

all five co-def2nd~ncs were convicced in sep~rate t=ials, U? On 
' 

their guil ty pleas , and ::.entc'ClceJ to se·!~vc cerrr.s in the pei".i -

tcnc::.. J. r::. Shc:::::-. .J.r.. '.·las con•:ict:ccl o£ ~eloniously .:.ti~:.n g and 

abccti~; in the ?o~scssion af m.:.triju~n.:.t wich intent to Ji scri-

bu::c . . :.nc ·.J.'l.S scntcnccJ co ~:;erve ten yr;ars . CrcH·Jlcy \JD.S co<> 



possession of LSD, and sentenced to serve t wenty years, with 

eight years suspended, and five years, respectively, the five-

yeaF sentence to run concurrently with the other. Taylor was 

convicted of feloniously aiding and abetting in t he possession 
. 

of m~rijuana with intent to distribute , and sentenced to serve 

ten years. Bogue was conv icted of possession of mari juana with 

intent to distribute and possession of coca ine, and sentenced 

to serv e twenty - fiv e year s , with fiv e yea rs suspended , and five 

years, respectively, t he five - year serrtence to run"concurrently 

\vith the other . Syfrett wa s conv icted of conspiring, confederat -

in6 and c ombinin g \vith another or Hith others to possess mari-

j uana wit h intent to d i s tribu te, and sentenced to serve twenty 

yea rs, wi t h five yea rs sus pended, to "run concurrently with any 

sentence h e ma y r e ceive fr om Henrico County ". 
~ 

Copies o f c ourt pro c e e d i ngs att2 che d to the pet~tio~ a s 

e ::-:hioits s hoH th2t each sen tenc~ng ord2 r r eauired thc.t: " as s o o n 

as pos s i bl e . . . th e d e fendan t b e removed a n d safely conve ye d 

acco=d~ng to law fr om the j a il of thi s Court to the said 

All the defen dant s , except Crowl ey, fil e d 

mo c ion~ to s et aside the verdic t s and judgment s and to suspe n d 

or Go~i~y dl l or pnr- o f t he sent e nces . I n th e ~o cions the 

de t c n d3nt s no t ed th~t they hu J no t b e2n r emoved t o the peni: c n -

I n chese cnscs , t he trial c o u r:, ~it~in 21 Jays~£ =~ = 



court: ~vas not prepJ.red to rule on the motions at th.at time , and 

thJ.t t:he notions Here taken " under advisement''. Mot:ions filed 

by Cl·m.,rley to set aside his · tHo convictions did not seek sus -

pension or modification of his sentences or state Hhether he had 

be en re~oved to the penicentiJ.ry. Within 21 days after enc~y 

of t~e sencencing orders in CroHley's cases, the trial co urt 

er:te:.-~d o~dcrs I cncorsed "Seen" by the Cor..;:1om;ealth Is At:: o ::-:~e:/' 

stating that the court took under advisement the Dotions to set 

aside " and/or to suspend or modify " the verdicts and judbf:1ents. 

Attac~ed to the; peticion is an affidavit m.:~de by a custodio.n of 

records of the ·Department shoHing that Crowley and the other 

defendJ.nts were received into the penitentiary systen on speci -

fied dates after entry of the orders taking their respeccive 

cations under advi sement . 

Ther e.::.f ~er, entered on d .; == ,., - --- ---
en.c d.J.ces , the t riJ.l cou~t ordered thJ.t Shcrr.:o.n , Cro~:ley and 

Taylo::- 'Jc ~cleased from custody , suspcnced the r cr.1aindc r of :::1e 

te~:-::s o f inc.J.rcc:I".J.t:ion of e.:1c~ . and pl.:2.ccd 2ach on " probc-,t:..on 

for ::h~ jalanc2 of his ori~inal sentence under the ausp~ccs of 

~Tr: cn the 

pee-. :.. -

tcc-.:i:.r:: C~'.~ee ;me one - half months, T.:.ylo r .fou~ a:cJ one - h:. l.f 

~ - -- . 

7 



sho•·l t hat they Here endorsed by the Corcunom:ec.l t h ' s Attorney 

" Seen and Agreed t o". No action has been t aken by t he cour t on 

the o.otions f iled on behal f of Bogue and Syf ret t . 

* * * 

Judse Snoddy f iled his grounds o f defense and su?portin6 

mer::oro.ndt.:..-:1 of laH a sse r ting that he did not c;<cccd t he j ur is -

di c tion con ferr~d u~on his court by law , and that his actions , 

agreed t o by t he ComS1om.:eillth Is Atto rney \·7ho r ep r esented the 

Co~cn• .. ;cc.l th in t he c ases I \vere tab~n pur suan t to the r outine 

p rocedure in t ha t c i rcu i t which had been a c cepted by t he Depar t -

mer.t anc sanc t ioned by the Attorney Gener2l. He cited t~o 1975 

oo i nions of the At ~orney Gene r al approving t he procedure , and 

fi l . .;ci c.s e::~ibi t s copies of orders cn ::ered in nu.:~e rous other 

f elony C3:es :n hi~ jud~cial circuit wherein act i ons had b e~n 

taker. si~i12:- co these taken ~n the cases of Shcr~~n. Cr o~lcy 

-~ il n C: 'I'.:;. y l o c . 

One of t he opinions of the At t orney Gene r 2l ~pan whi c~ 

Ju~;e Sno~~v re lied w~s a l~:ter d2ted J u l y 30, 1975 , o.dclrcssed 

l ~u1c 1 : 1 r eaus in per ~in ent ?~~ ~ : 

1\ l 1 ::..: ·~ ~ 1 i 1 ( : r- ....._ c !'1 :- 1 r ...J ~ , r (• ..... n - I c" (") ~ ,.- ·"" ""' ~ .. 
• ' • - - - ·: " - ..J ~ •• ., • • • • ·- . J ' - c - \... - - ~ . ...:. '-'" - - - - L: -:' • 

l.~:.- ·~~; ~;2 '...: ;: :_ -_-,; ( j l.: C ·~ ::-::: :; o [ ...:01...::· ~ : , s l1 ~-.'!.l - r:.;::: .:.l~:-1 

c:-: Cc :- ·.::-: e: co ~:::~ L tJ i c~;.c c:: i2 l cou:: t: .:.:1 ~~ 
3 t: j j ~ c. :: ·: o j c :~ ... J J .:.. ~· i ~ d , · / .'l..:: J. ~ c d . or ~ t..:. !.: ~) l' ~- .:: c d 
.: o ~ : -... ~ c :-~c:-- (~ :~ e (LJ;.-s a[:.:Lr.- ~r_ c J.:::t~ o~ c:-'.::...-::, 

I ,_ •, '"\ )""" 

- - ~· ·..,~--



2 Cod~ § 53-272 provides in p~rtinent p~r t: 
;': ~·: ;'; 

In cas~ the pri soner h<J.s b~~ n sentenced 
but not <J.ctual ly committed ~nd delivered to 
th~ penitentiary for a felony the cou::-t 
which heard th~ c ase , if it appears compb t­
i b 1 e ~.J i t h t he p u b l i c in t ere s t an d there are 
cir cumst3nccs in mitig~tiori of the offense, 
may at any time befor~ the prisoner is 
comDitted to the pcnitenti::tr y , suspend or 
otherwise modify and alter the unscrv~d 
po rt ion of any such sentence, ~ or may place 
t he def~ndant o n proo <Jt -!. on under the S1..1:J~ ::-­
vi s ion of the probncion of~icer du:ing ~ood 
bch.J.vior , for s uch tir.:e anc und·~:- su :: h 
~ondit~o-:1s o:: p::-0b·::t ::..on as chc co1..1r: sh2l l 
cc~c:--::-:::...!;c. 

j1..1c:...:i.Jl circuit, ad\'ising th.:u: if a t :-ial cocrc b:; orccr encc:-C!d 

\,•ithin 21 days after a sentenc i nG orde r took und er adviser.1ent a 

r.;o::ion t o suspend , the defend.::tnt '.·J::t s not "sentenced", that he 

s~ould not h.::tve b e en re~oved to the pen i tcntinry , and , h::tvin~ 

b een i~prop crlf transferred to th.::tt facility , should be rele~sed 

u~on orcc r of the tri~l court . The other opii!ion , d.::.c c J Oc:obc'!..· 

S , 1975 , to the s::tr.~e effect:, \·Jas addressed :a the Eono r2~lc J. 

Ri c~=o~d . 1975 V~ . Op. Att'y ·ccn . 93 - 94 . In .::tcidicion, Ju~~c 

Snc~dy ar~ccd r~~c .:1 wr :..c of prohibition would be in2?prop r:..a::c 

The five felons '.·Jhose interests .-:1i ;;ht be .:lf.:cc c: t; d by 

- .... ' L. .. . ~- fil~d ~ocion: ~o r le a~e 



. 
1981. First, we will consider the cases of She~man, Crowley 

and Taylor, who have been r eleased from custody . 

I. Sherman, Crowley and Taylor. 

Shernan filed a motion to dismiss and gr ound s of de f ense, 

\.;ith su?porting me:noranclT:1 of lao, in ~.;hich he stated that his 

c ounsel sou;h t and obta i ne d advice from the Attor~ey General's 

Of~ice t o expedite his relea~e after ent~y of th~ order s us? end -

in3 the bal anc e of his sentence ; that he w~s r e l eased on 

Se?t e~oer 17, 1930 , upon a uthoriza tion of the Depdrt~ent ; that 

he llcJ.s r ejoined hi s ~.;ife and begun his mm _pho t ogr 2.?h ic pril1ting 

and gr~phics busi~ess in Durham , North Carolina ; and that he has 

cc~;Jliec ~ . .;i ch all the tcr::1s of hi s probation . 

Cro~..rley filed a motion to dismiss and grou.'1ds of 

dcfc~sc , with SU?porcing memorandu~ of law, in which he s t ated 

2G, Dcn ... : -:: c;'i:C:iC 

.) l. OG r) 7 
ho:::c , 

cct.:: J:;t.! L :~a u :.: · .... -'- .·1na' O; 'C:! _; ·.·. c. ,l _.,clv 1.· C"'. '" ~a _._ \ 1 • 
_, u - -- ...1 L - ~ re1 \-~c : t L .)~r; c ; .. Gen e :- ~ s 

0 i :.:.. c ,~ c 0 c :-: :J c: (~:. : e hi s rcl ca:.c aft c :- cnc:v of the o r e' ' ·· - u , .. , ., ., , : _ 
, L- ..J ......,~ :' L.: • • -

in!: :.:~1 '.! :>a !.~:~ •' !"' .,r 1.ll. '~ s e ·.l -L.·"" ·. lcc ,· t'l·l·- ~l ' ' , . ' 1 1 o · _ "''-- v ~ ~ ~ r ,L . L-· . .:.c.:rc_ c .:!>c ::.. o rJ c :ou~ :: 

15 , 

iO 



to Colo ~~do to his for~cr seasonal c~plo;~cnt in a ski shop ; 

that he was emp l oyed for the summer as an electrician in con-

struccion work ; and cha r he has complied with all the terms of 

his probation . 

Tne De?artment ' s t~cory , as advanced by the Atto~~ey 

Gene~al, is t ha t the cas es of Sherc an , Crowley and Taylo r a~e 

not concluded , and tha t the orders suspendi~g t~e ba l anc e of 

the ir se~tences and placing t hem on probation were invalid 

o~c e~ s , s o that the Depart~enc may reac~uire cus t ody of the 

t h r ee as if they ~ere esca?ed fe l ons ~i thout incu~~ing t he risk 

of be ing held in ccntecpt of the tr ial court . The At~o~ey 

Gen era l suggested in oral argument t hat the proper mandate for 

this Cou~c to enter would prohibit the trial cou~t fron effect -

u~ cin g t he r eleas e orders a l rea dy ente red . 

\·!e c2.n no c pas s up on th2 v~l id i ty of the o ~dcrs un der 

St, ., .,-- .,n C··o, · l e 'l ;-t""' d ~l~· , lo r '·.'Cr"'- ..- ;:o_l_ e ..,c:nd ~ro ....,, .. Ct! <: C2 C \_·. !.'--·•·'- ' , J.. .... , C.H l ...;. ) - \ - - '-'- '- - - -

7 l U . ~ . ( t.. '.-1 ~t l l . ) 15 3 ( 13 G () ) .::1 s f o L L o , ... !..; : 

The · .. n·:.: of :-:> r oi·ti:. i. ci on . .1s ~ t:. n.1m·~ 
Lr..:J r, rt::: , i.. =.; one t·:;1 i c!1 ~ : u r.~:n::nd~ chc 
pc~ ~ cn co '.·:hot:: i.e i.. s di.:·c c: cd :-: o c to 
Jo :: c: :-::cc :t..:. i'"'. ! ~ ~~·.:hLc~. hv :he ~ ;u: ~ ~: ~ ·!~c:. nn 
o f ::-1c :·cl.:J : o :- , : ':lc c O ~:-: ~ ~; ~ ~ ~0 ::-:-::L!li 
~~c ~s ::bo ~:c :: o J\) . If :he :: ~ ;~:t c ':J e 



a l :-- c :-1 d \' ci on c , i t i s m Q. n i f c s t t h c '·: ~ i t: 
of "J::o!~::..oU:ion c.Jnnot undo it , for ch.1t 
~ouid require .Jn affir~acive ace ; ~nd 
c h c on l y c f f c c t of a 1.-:::::.. t o f p :-o h.:. o i : i on 
is to su~pcnd nll action , and to prevent 
any fu:-chcr ?rocceding i n the proh::..biced 
direction . 

Id . at 161- 62 . 

The 1.-.:rit m.:1y be used to ?revent the c:·:e r .::.:. se of 2.ss1.:.-::cd 

j urisdiction of the court by the judge to who~ it iG dire c ted , 

eic:;e r ,,·hen he has no jurisdict i on or ,.;ne:1 he e:·:cceds his ju:-is -

diction , but it oay not be used to correct eY:-or 2.1ready co::::;-.it -

ted . Rollins v . B2=ile , 205 Va . 613 , 616, 139 S . E.2d 114 , 117 

(1964) ; Grief v . Ke~lev , 115 Va . 552, 557, 79 S. E . 1062 , 1064 

( 1913 ) . ?,ee Lee v . J ones , 212 Va . 792 , 793, 188 S.E.2d 102 , 103 

(1972) ; see c.1so En 2: lish v . UcCrc:.rv , 348 So.2d 293, 297 (Fla . 

1977); Burks Pleading and Pr2.ctice § 200, at 326 · (4th ed . 1952) . 

Eere, three defe:1dants were·released ~rom c~stody by 

I n e.:::.ch 

c~ :e , th2 ::clease ~s an acco~plish~d fact ; thus, t he c.:.~c fa:-

So :.ong as t:he ~~c dcfc!:d.:t::c.:; conti:1uc :o co::-.:)lv 

th2 orders or the . ' 
- .,. .. , . , I · • " ' · --~,. _ _ ,,_J,, _ '----'-

Th c on l :.r ~ o :-::. J n s o £ c h c :- c l c .:1. s ~ 

0 r ,.: n r ...... - ;"' · . -._. ___ .J ....... ~ '-

If t..hc orders ·.;c::-c ~~;~;.n:o ;Jc:: ly c:1cc::- c~ . 

~- - ·-



t he effec t of prohibit ing .enfor cement cr f the unexe c uted 

provision s wou ld be to l eave ~ t he defend3nts free from t he con ­

st r a:nts of p r obation , a resul t t hat unquestionably woul d be 

contrary t o t he pub l i c i nte r es t. \-Je hold . thcre~cre , th.:~ t: ::he 

pc r pose o f t he releases h~s been ~cco~plishcd , t h3t the ~ri t 

o E ? r oh i b it ion r. . .J.y n o t be uscc.l to revoke these r ele.:1scs , and 

t :~3 : che: De?.:! r::.-:-:ent ' s pec:.. : ion Dus t be ·c!isnisscd as to Sher:-:-:.::::1 , 

* * * 

1.3 
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VIRGI NL:\ : 

IN THE CI RCUIT COURT OF CUMBERLAND CO UNTY 

COH~10NI-JE.;LTH OF VIRGHnA 

v . 

LZI.RRY NOEL SHER~·'LZI.N 

ORDER 

A motion hav ing been f iled by the Commonwealth and the 

Virg inia Depa rtment of Co rrection s t o vacate t he Order of this 

Court of September 1 6 , 1 980 , entered in ·t his matter; which 

directed the release o f the defendant fr om custody and ~uspended 

the r emainder of his sentence , it i s ORDERED t ha t tQe defendant 
7tVIJ1ty·C>~.e ( ~/) 

may f i l e a r e sponsive pleading within ......::.e;4 ~--·:;..~ days o f the date 

of thi s Order . 

The Cl e r k is directed to forward a certified copy of this 

Gree r to ::::d•,;arc L . Hog shir e , E squi re , 5 00 Citize ns Commonweal t~ 

Ce nter, Post Office Box 1151 , Ch~rlottesville, Virgini~ 22902 , 

coun~~l ~or the defendant , and to Marshall Coleman , Attorne y 

Ge~eral of Virginia . 

Er.t..:: r this i-/.;f d~y o£ 
~ ....:.-

> ) .!/_.;,:;,(I • , 1 9 81. 
----~~~;~------------------

:'esc.:: : 
,"\ I / ) 
~ J , j I 

··_ -_· _· ._._· '_1_.--_.-:-:,...._·~_"_··-=-~--'-(i"' __ """"'_ -_· /_/_'.:_( ":.:.-_:..:../....::., :~(=-· ~~~-, c l ~ ::- :( 
i/ 
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IN THE CI RCUIT COURT OF CUMBERLAND COUNTY 

CO~~ONWEALTH OF VIRGINIA 

v . 

LARRY NOEL SHERNAN 

MOTION TO DISMISS 

Comes now Larry Noel Sherman, b y counsel, and by way 

of his Motion to Dismiss the Hotion filed by the Commonwealth 

of Virginia and the Department o f Corrections seeking to vacate 

this Court's orde r of September 16 , 1 980 , states as follows : 

1 . The Attorney General is acting ultra vires i n 

attempting to make an appearance in a circuit court of this 

Comrnom-Jeal th for the purpose of prosecuting a criminal case . 

The Virginiu Code clearly de lineates the duties of the Attorney 

Gene r a l as distinguished from those of a local Commom~·eal t h ' s 

-9-ttornc::y . Under t he precerts of Code§ 2 . 1-124 , "( u] nless spe-

ci.:~c.:~lly reques t e d by the Gover nor so to do , the Attorney 

Generul sha ll have no authority to institute o r conduct crimi -

ndl r r osecu tions in the circuit courts o£ t he S t.:~ te [except in 

c e r t.J. in ::o.i:lc::d instances inup[Jl ic.J.ble h e re l . " To date , no suc h 

rc=cues t :rom the Gov ernor has bc=c=n a lle ged or p r ove n b y the 

Att.or~ey General . Unde r:- the tenets of t h e= s.J.me stutute , unles s 

in o n e of ::~c e :,c E; otions named above (such .:~s a c.J. s e o f un .:1 u t;1or -

t ") ..... ..­_ ._ ::J ,J 



2. In a criminal case , only the Commonwealth ' s 

Attorney is to appear in the circuit court as counsel for the 

Comrnom1ealth. Under the directives of Cod e § 15.1- 8 . 1 , the 

Cormnom1ealth ' s Attorney " shall have the duty of prosecuting ·all 

\varrants , indictments or informations charg ing felony . 

(Em?hasis added . ) The use of mandatory l a ng u age here removes 

any doubt that , absent compliance with the special exception 

provisions of Code § 2. 1-124 , (where there has been a request 

by the Governor) the Attorney General has no ·place in a cir­

cuit court ln a crimina l c ase . 

II 

3. The De?artment of Corr e c t ion s was nev e r a party 

to the orig inal criminal prosecution agains t the de fend ant h e r e 

and cannot become a party at this la te d a t e i n order t o see k 

relief that the Commo nwe a lth 's Attorney has n e ither s ough t nor 

ratifie d on b e hal f of the Commonwea l th . 

4 . The motion was fil e d he r e in by t he At to rne y 

Ge ne ral ~lmost e l e v e n months to the day from th~ da t e of the 

Einal order s ought to be vacated. It appears tha t the Attorne y 

Ge n e ral h~s ove rlooked the ba sic holding of t he very c~se he 

cites J s a u t hority Eor hi s a ction , i . e ., In Re : 

o E ~i rni~ ~ 3 . Oc8a rtm~ n t of Corr ~c t io n s , t hat ·Ru le 1 : 1 must b e 

read to ~ca n that t h i s circu i t c o ur t cannot ~ct t o modi~y , 

su:> ?en C. or \'a c~ t e a n o r cc.c 2 f te r 2 1 d a ys have elu.psed . I n :\.e : 

.!.. on , ?.:t<.:; t~ l 'J . 

1.6 



5. The Supreme Court of Virginia , a l though given 

every opportunity to do so, did not declare the order of Sep -

t ember 16, 1980 , void or even voidable; rather, the Court spe-

cifically stated that it could not " pass upon the validity of 

the orders under which Sherman, Crowley and Taylor were released 

from custody." In Re: Commonwealth of Virginia, Department of 

Corrections, slip opinion , page 7. While explaining t hat t he 

Attor~ey General had misperceived the proper use of the writ of 

prohibition , the Court went on to hold thit '' [ s]o long as these 

defer.dants continue to comply with the terms of t heir probation, 

the orders of the trial court are final and conclusive ." Id. 

HHEREFORE , for the foregoing ~easons, Larr-y Noel 

Shcr~an asks that the Motion to Vacate fi l ed herein by the 

Attornev General be dismissed ; he further prays that this 

Court enjoin the Attorney General from making further unauthor-

ized oppearonces in this Court and from maintaining in the 

futur e frivilous and burdensome ic tions such as this one . 

:"\:•:SOLJ I SL·!IT~I I !30YD I GILL:A~'! 
& GOUL::JNJ>..i.~ , P . C . 

00 Citizens Commonwealth Center 
'est Of ~icc 2ox 1151 
: h~rlott:~vil9 ~/ (~2902 r-
/;b%.-;:Y~C~~~ ~~-~~-:J-"_,-_:;Z. . -

~ J~·.-rc:.c·::-~.:.---=. . iioy ... d1l.re / 
Attorney Eor Larry Noel Sherman 

Respectfully submitted , 

LARRY 0i0EL Si-IE~<L'-'Lli.N 

By Counsel 

CERTIFICATE 

I hereby certify that on this 9th day of October , 1981, 

I m2ilcd a true co2y of the £orcgoins Motion to DisQiss to 

· \~~ r r~ l 11 01 ~~c~ Broad Street , :-lar~h .J. ll Co1e:c1an , .. '-'-orney '.Jene ..... , _u_, _ 

Rich~~n~ , Vi rgi~ia , 23219. 

1.7 
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VIRGIN I.~ : 

IN THE CIRCUIT COUTIT OF CU_r'illE?.LAND COUNTY 

COJ'-11'-lOMvE.::I..LTH OF VIRGilHA 

v . 

LARRY NOEL SHERi'1AN 

REPLY HE!-'!ORANDUH 

Now c ome the Comrnom;eal th of Virginia and the Department 

of Corrections of the Corni:1omvealth of Virginia , by counsel, · 

and res?ec~fully submit this Rep l y Memorandum . 

I. 

St.:.ndinq 

Tr.e defc ncan t asserts th .J. t the Attorney GenerJ.l and 

Deparc~ant of Corrections have no st.J.nding to move this Cour~ 

to vac.:.ta i ~ s suspension order of September 16 , 198 0 . His 

position is unsound . 

In tr.c cus e of In Re Co:nmom·.'c ,:>.. l th of ~:irc; i.nL~ , Dcnc:tr ":::;:2nt 

Vc:t . S r. ') :-1 
• l......o . _ _.. 

2eco~d ::o . 3 1 06fJ7 , slip op . (Se)? t. ll, 1981) , the Su?::-enc Ccul.-c 

,., ·8 ...._, 



over prisoners and is a "p r ope r party to raise the quest i on " 

o f t he v a l i d ity of the suspension order . Id . (s l ip op . a t 1 3 ) . 

Also, in Ri chmond Newspapers . I nc . v . Commonwealth of Virginia , 

et al , Va . S . E . 2d , Record No . 801370 , - --
s l i p . op . (Sep t . 11, 1 981) , t he Supreme Court impl i citly 

acknowledged the s t anding of a n interested third par ty to be 

hear d in a cr iminal proceedi ng . I n that consol i dated c ase 

member s of the news medi a s uc cessfully challenged closure or der s 

of a tr i a l c ourt excluding t he pub l ic and newsmen from pre tr ial 

rc. Accordir.gly , the De~art~ent of Correct i ons has 

s tancii:1g . 

The defenca:1 t fm..-:::~er argues thu t the P..t torney Genera 1 -

i r.so f o.r as he also appears on behulf of the "Commonwealth o f 

Vi r sinia" - i s ·.vithout authority to move for vac.::tt.:..on of the 

suspension o r der beco.us e under § 2 . 1 - 124 of the Cocic o£ Virg i nia 

(1950) , as amended , he normally does not repres2nt the 

Co:":' .. :nom1E:al ti1 in a cr imi:1a l i_Jrosecution . The fo.ct is , hm·:over , 

thcl. t t:1~ "mo t: ion to "Jucat:e " i s not .:1 "cri1ain.:1l prosecution , " o.nd 

the Attar~cy General is see king o.t thi~ point only to have .::tn 

. --·- ' 1.9 



order formally vacated on the ground that it was clear ly entered 

without jurisdiction . 

Finally , the defendant maintains that the motion t o vacate 

constitutes an "appeal " by the Commomvealth which is not 

authorized in a criminal case . 
1 

This i s patently without mer it . 

Not only was the mot i on fi led i n t he trial court, but s eeking 

vacation of a jurisdi cti onally defective order in this fas hion 

no more amounts to an "appeal" than did fi l ing for a wr it of 

prohibition , which was granted by the Supreme Court in the cases 

of Douglas Bogue and Wi l liam Syfrett . 

1 
Ti:e pur;?ose o£ the provis ion of the Virg inia Constitution 
proni:::i t i ng a ppeal s by the Com.:-:-Jor.\vea l t h is to insu;:e t he. t 
a rle f 2 ndan t is not ?Ut t wice in j eopar dy ~or t he s ame 
o £ .:.,:; ns c: . Sm'.t!-: :1 v . God~·:in . 1 88 Va . 753, Sl S . E.::.:C. 23 0 , 
c c r~. dc ni ea , J 37 U. S . ~ 4 G ( 1 949) . I t docs no t ~roh ibi t 
.J.n .}~;::; ~.:u '::Jy ::he:: Commom-;ea l th fJ." O!il .:1 hub :.: .:;.s cOr ? US j uog­
£:l C! r. t ·.1h i c h ovr. .:::- t u:::- ns a convic~ion . I d . Al so , .::t :Jeti tion 
of :: h•.:: ·:o ::-r.:om·:ew.lt~ fo r a r ehe a ring in ..:1 crir!'l.i n .J. l. c .J.s c on 
.:liJ~)c.:l i n the Su!:Jrome Court doe::s not consti t ut: e:: ..:111 " .:l[)f)t:! .:.ll" 
'·" i t:~i:1 t::e mcdni nq of t he c o ns ti tuti. o n..:: l p1.·onil.J i t ion . 
B u:-':C!S 3 ·; . Cui:l:non•.-!•2a.lt:1 , 1 36 Va . G91 , llS S . E . ~d :7 3 ( 1 9 23 ) 
[n :JL:.:: -: ,;s :.; t;-.~; ,;ot,ViC~lOn I '.vhic h i ni ti .::tll y \v<:l S or ccr cd 
ruv~r~~a , w.:1s w. i£irme d o n =e he ar i ng 3oug ht ~y t he 
Co:::;.,on•:Jc a L t ~ . 

- ·---- 20 
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V I R G I N I A : 

I N THE CIRCUIT C1)U!~T Of ClJt.!I3ERLM~D COUNTY 

COr:~lO Ni•IEi\LTI! Of VIRCI~L'\ 

v 

Ll\Ri<Y NOEL SHERMl\N 

O RDER 

This matter having been brought before the Court by 

the Commom·JecJ.l th of Virginia ann th~ Virginia De par tmen t of 

Correct ions upon a Motion to Vacate the Orner of this Court 

entered on September lG, 1930 , t he defendant having filed his 

Hot ion to Dismiss and the Commomvea 1 th of Virginia and the 

Departme nt of Corrections having thereafter. f il;=d a Reply 

f'1E:morannum , no party hav insr r eguestcn fu rtl)er argumen t thereof : 

Upon careful consineration whereof , for rea s on s 

staten in nefendant ' s pleaning, and the necis i on of the Supreme 

Court of Virginia in the recent case of In Re: Commonwealth 
? 

of Virginia , Departm~n t of Correc tio n s , P~tit ioner , rend~ren · 

on Se p tembe r 11 , 1981 , the Co urt f ir:ds the t'-1ot i on t o Vac a te 

to be I·Jithou t me r:!. t a nd I! P- r cby r-'\DJUDGE S , O P.Dt. l\S and DEC REE S 

that the s ame be rl i smi s s ec1 \-J it:1 p r e j ud ic e , to '.vhich action the 

e:-:c c ption of t he CormilOn<.·JccJ. l .th of Vir rrini u. anc1 the De partment 

of Correc tions is c1ul y note rl . 

L8t the C le r ~ crr t ify cop ies of thi s Orc1e r to a l l 

En t er th i.~ S l: h d i'tY o f Dt-:c c't!tbc r, ·i9 g l. 

I.::oc: ~ r cd 
pa g e LS -~ j_.~~t~_] L:H •J () t: C C C ~ ) 0 0 k l 0 , 

i\ co nv - Tes cc : 

' i . . 
2 )_ '/ 

\._) _, l J L . / J ,. n .. ··J ; · 

/ )/_ _;r 
./ 

.J /;; ___:-- - · 
' · .--/J/(,.( i' ·:·/ /CL~~~z . . - -, . 



ASSIGNMENT OF ERROR 

Pursuant to Rule 5 : 21 of the Ru l es ~f the Supreme Court 

of Virginia , the appe llants assign the following as error : 

That the Circuit Court err ed in refusing to vacate and 

set aside its suspension order of September 16 , 1980, which 

was entered after that Court ' s jurisdiction had been e x tinguished 

by the expiration o~ twenty- one days froQ final judqrnent and 

delivery of che prisoner to ~he penitentiary. 



CERT I FICATE OF SERVICE 

I hereby certify that on or before this 22nd day of 

November , 1 982 , t hree ( 3) .c opies of t h i s j o i nt appe n dix 

have been mai l ed , postage prepaid , t o Edward L . Hogshire , 

Esqui r e , 400 Court Squar e , Charlottesville , Vi rginia 

22901 , counsel for appellee . 

Jame s E . Ku p 
Seni or Ass i stan t Attorpe y General 






