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IN THE

Supreme ·court of Appeals of Virginia
AT RICHMOND.
COLLINS DENNY, JR., ADMINIS'TR.ATOR D. B. N. OF
THE ESTATE OF RHEA GORDON SEARLES AND·
HENRY CROFUT,
vs.
JOHN R. SEAR.LES, ADMINISTRATOR D. B. N. C. T. A.
OF THE ES'TATE OF lVfYRTLE R. ·GORDON SEARLES,
JOHN L. INGRAM, ADMINISTHATOR, ESTATE OF
MAMIE S. GORDON, JOliN L. INGRAM, ADMINISTRATOR OF ESTATE OF I-IAH.RY :S. GORDON, JOHN
L. lNGRA~I, ADMINISTR.ATOR, ES'TATE OF WILLIAM J. GOl{.DON; JOHN L. INGRA:l\'1, AD·MINISTR. A.TOR, ESTATE OF ELIZABETH GORDON PELTON,
ELSIE GORDON TILGI-I~IAN, EDITH GORDON,
CARLA GORDON, JOHN L. CANNON, EXECUTOR,
ESTATE OF C. W. FULLER, JOHN L. CANNON AND
B. I. DEYOUNG, AD·:NIINISTRATORS D. B. N. ·C. T. A.
ES'TATE OF GEORGE S. GORDON, .A.ND AlVfERICAN
SURETY C0~1P ANY OF NEW YORK.
SUPPLEMENTAL RECORD.
EXHIBIT LYLE E. SEARLES.
EXHIBIT A.
(See page 31, deposition of Lyle E. Searles.)
State of ~Hchigan,
County of W a.yne, ss :
Probate Court for S'aid County.
In the lVIatter of the Estate of
Rhea Crofut (Gordon) Searles, Deceased.
I, LYLE E. SEAR.LES, respectfully represent that I reside in the City of Detroit, in said County, and am interested
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in said estate and make this petition as husband and sole
heir at law of said deceased.
I further represent that said· deceased departed this life
on the 12th day of October, A. D. 1918, leaving no last will
and testament as I am informed and verily believe.
I further represent that said deceased was, at the time of
her death, an inhabitant of the City of Detroit, in said
County, and left estate within said County to be administered, and that the estimated value thereof is as follows:
R.eal Estate, None or thereabout; personal estate, $100.00 or
"thereabout, as I am informed and verily believe.
I further represent that the names, ~elationship, ages and
residence of the heirs at law of said deceased are as follows:
NAME
R.ELATION.SHIP
Petitioner Husband

AGE
Full

RESID-ENCE
3020 West Grand
Boulevard,
Detroit.

I further pray that administration of said estate be granted
to me, who resides at number 3020 W. Grand Boulevard,
Detroit, Michigan.
LYLE E. SEARLES',
P. 0. and S.treet Address, 3020 W. Grand
Boulevard, Detroit, Mich.
Petition for Administration
'.
Filed Dec. 9-1918,
CHAS. C. CHADWICK,
Dep. Probate Register.
State. of Michigan,
The Probate Court for the County of Wayne.
In the Matter of the Estate of Rhea Crofut (Gordon)
Searles, Deceased.
To Lyle E. S'earles, of said County, Greeting:
- You have been appointed administrator of said estate, and
having given a bond in the premises, which has been duly
approved and ·filed as required by law, I tlo by these presents commit unto you full power and authority to administer and faithfully dispose of, according to law, all and singular
the goods, chattels, rights, credits and estate of said deceased, which Ahall at any time come into your possession, or
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the possession of any other pers.on for you, and to ask, gather,
levy, recover and receive all goods, chattels, rights, credits
and estate whatsoever of said deceased, which to her at the
time of her death did belong, and to pay and discharge all
debts and charges chargea b1e on the same, or such dividend
thereon as shall be ordered and decreed by said court, hereby
requiring you to make and return to said court, within thirty
days, a true and perfect inventory of all the goods, chattels,
rights, credits and state of said deceased, 'vhich shall come
to your possession or knowledge, or to the possession of any
other person for you, and also to render a just and true account of your administration to said court within one year,
and at least once in each year thereafter during your administration, and at any other time when required by said court,
and to perform all orders and decrees of said court by you
to be performed in the premises.
IN TESTIMONY WilEREOF, I have hereunto set my
hand and affixed the seal of said court, at the City of Detroit, in said County, this Ninth day of January, A. D. 1919.
(Seal)

EDvVARD COMMAND,
.Tndge of Probate.

State of 1\Hchigan,
The Pro·bate Court for the County of Wayne.
In the 1\'Iatter of the Estate of Rhea Crofut (Gordon)
Searles, Deceased.
I, LYLE E. SEARL~JS, respectfully represent that I am
the administrator of said estate, and submit the follo,viug
as a true and perfect inventory of all the real estate, goods,
chattels, rights and credits of said estate, to-wit:
Dollars Cents
2 Auto R.obes
$100
00
Claim to residue of estate
George Gordon in Probate
at Richmond, V a.
Value undetermined.
LYLE E. SEARLES,
Administrator.
Signature of trust officer

.--
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State of Michigan,
County of Wayne, ss:
Probate Court for Said County.

I, ERVIN R. PALMER, Deputy Probate Register for said
County and acting as Clerk of said Probate Court, do hereby
certify that I have compared the foregoing copy of Petition
for administration, letters and Inventory, in the matter of
· the Estate of Rhea Crofut (Gordon) Searles, Deceased, with
the original record ·thereof, now remaining in this office, and
have found the same to be a correct transcript therefrom,
and of the whole of such original record.
IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of said Probate Court, at Detroit,
this 13th day of January, A. D. 1.926.
ERVIN R. PALMER,
Deputy Probate Register.

(Seal.)
State of Michigan,
County of W a.yne, ss:

Prcbate Court for said County.

I, EDWA.RD COMMAND, one of the Judges of the Probate Court aforesaid, do hereby certify that Ervin R. Palmer,
who signed the foregoing certificate, is Deputy Probate Register for said County, and that the foregoing exemplification
of Record is authenticated in due form.
IN TESTIMONY WHER·EOF, I have hereunto set my
hand and af.fixed the seal of said Probate Court, at Detroit,
this 13th day of January, A. D. 1926.
(Seal.)

EDWARD COMMAND,
.Tndge of. Probate.'

(ANSWERS OF 1\fORTON B. STELLE, ,JR., AND OTHERS TO AMENDED AND SUPPLEMENTAL BILL OF
CLIFFORD W. FULLER, EXECUTOR, ETC., V. MYRTLE R. GORDON SEAR.LES', ET AL., FILED APRIJ·
29, 1920.)
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Virginia:
In the Circuit Court of Henrico County.
Clifford W. Fuller, Executor, etc., et al., Plaintiff,
. vs.
~fyrtle R. Gordon Searles, et al., Defendant.
ANSWER OF 1YIORTON B. STELLE, JR.
The answer of ~lorton B. Stelle, Jr., to an amended and
supplemental bill exhibited against him and others by .John
L. Cannon, Executor of Clifford W. Fuller, deceased, com-,
plaiuant in this suit. The above being the short style no'v
pending in the Circuit Court of Heurico County, Virginia.
This respondent saving and reserving unto himself the
benefit of all just exceptions to said amended and supplemental bills, for ans,ver thereto or so much thereof as he is
advised it is material he should answer, answers and says:
I. This respondent not having sufficient information to
form any belief neither admits nor denies the allegations
contained in paragraphs I, II, III, IV, V and VI of the complainant's amended and supplemental bill, but leaves the complainant to his proofs.
II. This respondent for further answer, says that he admits that all the distributees and heirs at la.w of George S.
Gor~on, deceased, were. the following:
1Yiamie Smythe Gordon (1\{amie S'.), mother of said George
S. Gordon, deceased; Elizabeth Gordon Hanna (now Pelton},
sister of said George S. Gordon, deceased; Harry S. .Gordon, brother of said George S. Gordon, deceased; William
J. Gordon, brother of said George S. Gordon, deceased; Elsie Gordon Stelle, sister of said George S'. Gordon, deceased;
Edith Gordon and Carla Gordon, nieces of said George S.
Gordon, deceased; said Edith Gordon and Carla Gordon being the daughters of Carl Gordon, a brother of the said
George S. Gordon, deceased.
(a) That the said 1Yiamie Smythe Gordon, Elizabeth Gordon Pelton, :Harry S. Gordon, and William J. Gordon are
dead, the first three dying testate, and the last dying intestate.
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And now having fully answered, this respondent prays to
be hence dismissed ·with his costs, by him in this behalf ex·
pended.

Virginia:
In the Circuit Court of Henrico County.
''

ANSWER OF ELSIE GORDON STELLE.
Clifford W. Fuller, Executor, etc., et a.l., Plaintiff,
V&

.

Myrtle R. Gordon Searles, et al., Defendant.
The answer of Elsie Gordon Stelle to an amended and
supplemental bill exhibited against her and others by John
L. Cannon, Executor of Clifford W. Fuller, deceased, complainant in this suit. The above being the short style now
pending in the Circuit Court of Henrico County, Virginia.
)

This respondent saving and reserving unto herself the
benefit of all just exceptions to said amended and supplemental bills, for answer thereto or so much thereof, as she
is advised it is material she should answer, answers and
says:
I. This respondent not having sufficient information to
form any belief neither admits nor denies the allegations
contained in paragraphs I, II, III, IV, V and VI of the complainant's amended and supplemental bill, but" leaves the complainant to his proofs.
II. This respondent ·for further answer, says that she admits that all the distributees and heirs at law of George S.
Gordon, deceased, were the following:
Mamie Smythe G:ordon (l\famie S.), mother of said George
S. Gordon, deceased; Elizabeth Gordon Hanna {now Pelton);
sister of said George S'. Gordon, deceased; Harry S. Gordon, brother of said George S. Gordon, deceased; William
J. Gordon, brother of said George S. Gordon, deceased; Elsie
Gordon Stelle, sister of said George S. Gordon, deceased;
Edith Gordon and Carla Gordon, nieces of said George S.
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Gordon, deceased; said Edith Gordon and Carla Gordon being the daughters of Carl Gordon, a brother of the said George
S. Gordon, deceased.
(a) That the said Mamie S'mythe Gordon, Elizabeth Gordon Pelton, Harry S. Gordon and vVilliam J. Gordon are dead,
the first three dying testate and the last dying intestate.
- And now having fully answered, this respondent prays to
be hence dismissed with her costs by her in this behalf expended.

The following answer filed November 20, 1919 :Virginia:
In the Circuit Court of Henrico County.
C. W. Fuller, Executor, &c., Complainants,
vs.
Mamie S. Gordon, & als:, Defendants.
The joint and separate answers of Edith Gordon and Carla
Gordon, infants under the age of twenty-one years, by G.
Carlton Jackson, their Guardian ad lite1n appointed to defend them in this suit, to an Amended and Supplemental Bill
of Complaint ·filed against them and others in the Circuit
Court of Henrico County, by John L. Cannon, Executor of
C. W. Fuller, deceased.
These respondents reserving to themselves the benefit of
all just exceptions to said Amended and Supplemental Bill
of Complaint, for answer thereto, or to so much thereof as
they are advised that it is material they should answer, by
their said Guardian acl lite1n, answer and say: That they
are infants of tender years, and by reason of their infancy
are incapable of understanding or of taking care of their
rights and interests herein; and that therefore they ·commend
themselves and their rights and interests to the protection
of the Court and pray that no decrees may be entered that
will tend to their prejudice.
. And now having fully answered the said bill of complaint,
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these respondents pray to be hence dismissed with their rea_;
sonable costs by them in t~is behalf expended.
(.Signed) G. CARLTON. JACKSON,
Guardian ad litem for Edith Gordon and
Carla Gordon, infant defendants.
(ANSWERS OF MORTON B. S.TELLE, JR., AND OTHERS TO BILL OF JOHN L. CANNON AND B. I. DEYOUNG, AD~1INISTR.ATORS, ETC., VS. ELSIE GORDON STE·LLE, ET AL., FILED APRIL 29, 1920.)
Virginia:
In the Circuit Court of Henrico County.
John L. Cannon and B. I. DeYoung, Administrators, etc.,
Plaintiffs,
vs.
Elsie Gordon S'telle, et al., Defendants.
ANSWE·R OF MORTON B. STELL}J, ;JR.
The answer of Morton B. Stelle, Jr., to a bill exhibited
against him and others by John L. Cannon and B. I. DeYoung, Administrators d. b. n. c. t. a. of <}eorge S. Gordon,
deceased, complainants in this suit. The aboYe being a short
style now pending in the Circuit Court of Hen,rico County,
Virginia.
This respondent saving and reserving· to himself the benefit
of all just exceptions to the said bill, for answer thereto, or
so much thereof as he is advised it is material he Rhould
answer, answers and says:
I. This respondent not having sufficient information to
form any belief neither admits nor denies the allegations
contained in paragraphs I, II, III and IV of said bill, but
leaves the complainants to their proof.
II. This respondent for further answer says:
1. That Mary Smythe Gordon, Elizabeth Gordon Pelton,
Harry S. Gordon, William J. Gordon, Elsie Gordon·s•telle a~d
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Edith Gordon and Carla Gordon, were all the distributees
and heirs at law of the said George S. Gordon, deceased.
The said Edith Gordon and Carla Gordon were the children
of Carl Gordon, a brother of the said George S. Gordon, who
died prior to the latter!s death.

2. 1\tiary .Smythe Gordon, Elizabeth Gordon Pelton, Harry
S. Gordon and vVilliam J. Gordon are dead, the first three
dying testate, and the latter dying intestate, and that John
L. Ingram has been appointed, and has duly qualified as administrator of their respective estates, and now having fully
answered this respondent prays to be hence dismissed with
his costs by him in this behalf expended.

.Virginia:
In the Circuit Court of Henrico County.
John L. Cannon and B. I. DeYoung, Administrators, etc.,
Plaintiffs,
vs.
Elsie Gordon Stelle, et al., Defendants.
AN~WER

OF ELSIE GOR.DON STELLE.

. The answer of Elsie Gordon Stelle to a bill exhibited
against her and others by J'ohn L. Cannon and B. I. De·
Young, administrators d. b. n. c. t. a. of George S. Gordon.
deceased, complainant~ in this suit. The above being a short
style now pending in the Circuit Court of IIenrico County,
Virginia.
·
This respondent saving and reserving to herself the benefit
of all just exceptions to the said bill, for answer thereto, or
so much thereof as she is advised it is material she should
answer, ans-wers and says :

I. This respondent not having sufficient information to
form any belief neither admits nor denies the allegatious contained in paragraphs I, II, III and IV of said bill, but leaves
the complainants to their proof.
, II. This respondent for further answer says:

10

In the Supreme Court of Appeals ·of Virginia.

1. That J\fary Smythe Gordon, Elizabeth Gordon Pelton,
Harry S. Gordon, William J. Gordon,. Elsie Gordon St~lle
and Edith Gordon and ·Carla Gordon, were all the distrjbutees
and heirs at law of the said George S. Gordon, deceased. The
said Edith Gordon and Carla Gordon were the children of
Carl Gordon, a brother of the said George S. Gordon, who
died prior to the latter's death.
2. Mary Sinythe Gordon, Elizabeth Gordon Pelton, Harry
S. Gordon and William J. Gordon are ·~ad, the first three
dying testate, and the latter dying intestate, and that ,John
L. Ingram has been appointed, and has duly qualified as administrator of their respective estates, and ·now having fully
answered this respondent prays to be hence dismissed with
her costs by her in .this behalf expended.

The following answer :filed January 16', 1920 :
Virginia:
In the Circuit Court of Henrico County.
John L. Cannon and B. I. DeYoung, administrators d. b. n.
c. t. a. of George S. Gordon, Deceased, Plaintiffs,
against
Elsie Gordon Stelle, Morton G. Stelle, Jr., Edith Gordon
and Carla Gordon, the last two infant· children of Carl
. Gordon, :tnd others, Defendants.
The joint and several answer of Edith Gordon and Carla
Gordon, infants under the age of twenty-one years, hy G.
Carlton ~ackson, their guardian ad litemJ appointed to defend them in this suit, to the bill of complaint exhibited against
them and others, defendants in this suit, by John L. Cannon
and B. I. DeYoung, administrators d. b. n. c. t. a. of George
S. Gordon, deceased, plaintiffs, in the ·Circuit Court of Henrico County,. Virginia.
These respondents, reserving to themselves the benefit of
all just exceptions to the said bill of complaint, for answer
thereto, or to so much thereof as they are advised that it is
material for them to answer, by their said guardian ad litem,
answer and say that they are infants of tender years and
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by reason of their infancy ar~ incap~ble.. of understanding.
o.r taking care of their:·rig4ts and interests herein and that,
therefore, they commend themselyes and their rights and· in-=-.
terests to the protection of th~s cour~ anq pray that no decrees:
may be entered in this cause that will tend to their 'prejudice.
·
And now having fully answered the said bill of complaint,
these respondents pray that they may be hence dismissed'
with their reasonable costs by them in this behalf expended.
(Signed) G. CARLTON JACKSON,
Guardian ad litem for Edith Gordon and·
Carla Gordon, infant defendantB.
·
(!D-EPOSTTION OF JOHN L. CANNON, TAKEN IN F·ULL-:
ER, ETC., V. GORDON, AN.'D FILED ~OV. B, 1921.)
Depositions of John L. Cannon and others, taken before.
Phil B. Sheild, Commissioner in Chancery for the Circuit
Court of Henrico, on the 21st day of November, 1919, at room
#134, Jefferson Hotel, Richmond, Virginia, pursuant to notice duly signed by counsel for all parties, under decree of
reference, entered in this cause on the 20th day of November,
1919, wherein the above recited parties are plaintiff nud
defendants, respectively, to be read in evidence on hehalf qf
plaintiff in said cause.
Present: Henry R. Miller and ,T.. C. Brooks, counsel for
Plaintiff; S. S. P. Patteson, counsel for Lyle E. Searles;
W. W. Beverley, counsel for W. W. Sydnor, administrator
of Rhea Gordon .Searles; ·C. C. Turner, Jr., counsel for John
L. Ingram, administrator, c. t. a., of Mamie Smythe Gordon;
Frank B. Carpenter, counsel for Elsie Gordon Steele, Mor~
ton B. Steele, Jr., and John L. Ingram, adminis~rator, c. t. a.,
of the estate of Elizabeth Gordon Pelton and administrator
of the estate of William J. Gordon; B. Rand. Welford and
John McGregor, Jr., counsel for American Surety Company
of New York ; John L. Ingram, in person, administrator, r.. t.
·a. of Harry S. Gordon.
JOHN L. C.A:NNON,
·a witness on be·half of the plaintiffs, being first duly sworn,
·deposes and says as follows :
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EXAMINATION IN CHIEF.

By Mr. J. C. Brooks:
Q. Mr. Cannon, your name, residence and occupation?
A. John L. Cannon; Cleveland, Ohio; attorney.
Q. ·You are executor of Clifford W. Fuller?
A. Yes.
Q. Also one of the administrators,-=-'d. b. n., of George S.
Gordon?
A. Yes.
Q.. And a plaintiff in this action Y
A. I am.
Q. When· did Mr. Fuller die?
A. October 18th, 1917.
Q. Upon your qualification as his executor and your qualification as administrator, d. b. n. of GeorgeS. G'ordon, please
state what you did in reference to looking into his affairs
as executor and trustee of George S'. Gordon
A. All of the affairs of the Gordon estate so far as the
executor's account of that estate since, I think, 1905, were
had by Mr. Fuller, and, when I was appointed, I think, on
the' 26th of November, 1917, it became my duty to find out
what condition the estate of GeorgeS. Gordon was in at that
time. We proceeded to find out what condition the estate was
in. I found that, aside from some memoranda that Mr.
Fuller had made preparatory about the time he filed his.
account with Commissioner Sands, which was the first account of the Gordon estate, there were no accounts kept of
the Gordon estate other than would appear from the check
book; he had no account of the estate, no record of the financial condition of the estate, except as he had check books and
stubs, and had no voucher system, by which any payment was
vo1;1chered so that you could tell what it was. For a period
of about ten years while he was executor of the estate, that is
the condition of the books of the estate, and, of course, it was
almost an impossible job to make an accounting for the estate.
Q. Did you ascertain from what sources the estate came
to Mr. Fuller
A. Yes. We knew that the funds of the estate came to Mr.
Fuller almost entirely, I. believe, entirely, through estates in
which Mr. Frank B. Carpenter was representing these other
estates, so that we could trace the funds that came into the
estates absolutely.
Q. You made that by examination of Mr. Carpenter's
booksY
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: A. Mr. Carpenter's books and representatives of other
estates, and followed those accounts into two or three of the
banks in the City of Cleveland by examining the bank books,
that is, the records in the banks; and, to trace the money out,
we had to get access to the records of the banks and their
checks!. etc., to find out how it was handled.
Q. Did you employ certified public accountants to make
this examination
A. Yes.
, Q. What firm did you employ~
. A. Nau, Rusk & Swearingen.
Q. They are public certified accountants of Cleveland,
Ohio?
A. They are.
Q. And what agent of that :firm did the 'vork?
.
A. Mr. Brubaker of that firm did the actual work of the
accounting.
Q. ·vvere these accounts examined by other accountants
after they were made up 7
A. Yes. After these accounts were made up by Nau, Rusk
& Swearingen, they developed certain liability, or assumed liability, on the part of one of the banks of the city of Cleveland as to the way the funds w~re handled in the bank and
the way they were paid out; and the accounts were gone all
over by Ernst & Ernst, certified public accountants of
·Cleveland, representing this bank. 'l,hey spent about three
weeks on these accounts, checking thent up to their Hntisfaction for report to the bank, and they were found to be cor-·
rect with some very slight modification.
Q. How much time \vas consumed in the preparation of
these accounts by the accountants?
- .A.• Well, 've started in, I think, about the first of December, or the middle of December, of 1917, and I think Nau,
Rusk & Swearengen worked on these accounts with me for
two or three months, and, after the account was all made up,
Ernst & Ernst were in my office working on these accounts
for over three ·weeks. Of course, they had the benefit of the
account as made up by the first accountant; and, as a matter
of fact, work has been done on these accounts from one angle
or another up almost until the present time by various persons interested in the estate.
And further this deponent saith not.
(Signature waived by agreement of parties by counsel.)
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(DEPOSITION OF EDWIN A. SEARLES, TAKEN IN
FULLER, ETC., V. GORDON, AND FILED NOV. 8,
1921.)
EDWIN A. SEARLES,
a witness on behalf of Lyle E. Searles, being first duly sworn,
deposes and says as follows:
By Mr. Patteson:
Q. State your age, residence and occupation?
.A. My age will be forty-seven the 9th of next June;. born
June 9th,. 1873; residence, Detroit, Michigan.
Q. Occupation?
.A. Mechanical engineer.
Q. Where are you employed now?
.A. Not anywhere just at the present time. I have been
with the Packard up to the first of the year.
Q. You mean the Packard automobile concern?
.A. Yes, sir.
Q. Are you the. father of Lyle. E . .Searles, petitioner in this
suit?
.A. Yes, sir.
Q. Please state when you became acquainted with the fact
that Lyle E. Searles, your son, had married Rhea Gordon f
A. Well, the first I knew anything about it was, I was working in the garage one morning, and my son had stayed away
the night before, and it was something he hardly ever did,
.and ..we were very much worried about it. Along about ten
o'clock he came into the garage, and I says to him, "Kid,
where have you been?" He says, "Dad, I have been off and
got married,'' and burst out. I says ''That is nothing you
should feel bad about, I am sure''. Then he wanted to know
what I thought about it. I said 'If you are satisfied, we certainly ought to be".
Q. Did he bring his wife home to your home?
.A. They were at home there for about a week, I think; I
would not say exactly how long; they were there for a few
days.
Q. Can you remember the time of that marriage?
A. I am not very good on dates, but, as I recall it, it was
the 10th of May, 1917.
Q. Where is Lyle E. Searles now?
A. He is in California-Los Angeles.
Q. Did he serve in the world war in France?
A. He wanted to enlist in the Air Force of the United

'1
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S'tates. I think they were over-crowded, because he was rejected in the Air Force, but they gave him a permit to enlist
in the R-oyal Air Force of Canada.
Q. Did he enlist there Y
A. Yes, sir.
Q. Did he go over'
A. No. He had an operation about a couple of years before
that on account of lymphatic glands, what they call tubercular
·glands in the neck (he came very near dying) and this came
back on him when he 'vas in training, and he had to go into
the General Hospital in Toronto.
Q. Is he in California now on ac-count of his healthY
. A. Yes.
Q. Can you say whether your son's residence was at Detroit?
:hir. Dudley: I object to that as a conclusion.
A. Always.
·Q. Let me finish my question. I say, can you state from
your own kno,vledge whether your son's residence was at your
house in Detroit at the time of his marriage?
A. Yes, sir; always has been.
. Mr. Dudley: I withdraw the objection.
~ Mr. Patteson: I am through.
CROSS EXAMINATION .
.By Mr. Dudley:
Q. Do you know 'vhere your son went when he left Do.
troit1
A. 11hey traveled east. I couldri 't tell you all the place!i
they did go; they were traveling all around the east.
· Q.. Did he ever write to you?
A. Yes, we used to get letters from him from, I think, Philadelphia and Baltimore; I am not sure about Baltimore. No,
I don't think Baltimore.
Q. Can you state the proportion of letters that came from
other places than Philadelphia after he left home 1
A. No, I coulcln 't tell you just how many letters came. He
~as not very much on writing; in fact, I don't hear from him
more than about once a month now, and then only a line or
so.
Q. As a matter of fact, didn't your son and his wife, so
far as you know, live at Philadelphia practically all the time
that they were married?
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A. No. No, no, they did not. Th~y were in New Y Ol'k
part of the time; I know that positively.
Q. Did you ever write to them Y
A. Yes, I think I did. I conldn 't tell yon whether I have.
I would always try to answer their letters.
.
Q. Didn't they have an address in Philadelphia,. where
you generally wrote to them?
A. They stopped in one place (I can't tell you what that
address is now) for a short time.
Q. .So far as you know, they were moving a:round from
place to place all the time after they we·re married Y
.
A. His wife was very restless and uneasy; she would not
be sa tis:fied in any one place.
Q. Where did he work?
A. She didn't want him to do anything at that time, only
to entertain her.
Q. Did he work at all as far as you know?
· A. Well, I don't hink he did.
Q. Did you send him any money Y
A. I have sent him money off and on ·when he was away
· from home. I couldn't tell you now.
Q. Did you while h~ ·was married f
A. I couldn't say now-Yes, I think I did.
Q. How much at the outside figure?
.
A. Well, I never sent him only just enough to tide him
over his immediate necessities whatever that was.
·Q. Will you give the outside figure how much you gave
him altogether from 1917, in !'Iay?
A. I couldri 't possibly do it.
· Q. Would you say it was more than $100?
A. It might have been more, I wouldn't say.
Q. Would you say it was as much as $150 7
A. I couldn't say positively; I couldn't say that.
Q. Altogether. would you swear you sent him more than
$150?
A. I couldn't swear on any amount.
Q. You couldn't swear it wasn't $1,000?
A. Yes, sir; I could swear on that.
Q. Could you swear it was not more than $500 ·1
A. Yes.
Q. Three hundred dollars?
A. Well, I don't know. I will tell you, as I say, I have sent .
money at different times, I couldn't tell you positively how
much, but I know I never sent him over $500 I ·am sure~
Q. Mr . .Searles, do I understand you mean that you did

-
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not hear that Mr. Lyle Searles had an apartment with his
wife in Philadelphia for a period of time?
A. He did for a short period, very short.
, Q. Do you know how long it wasY
A. I couldn't say. I don't believe it was more than a month
or so. It may have been a couple of months; I know they
did have an apartment there for a short time, but, as I sny,
she was too uneasy to ever stay in one place long. You
couldn't hold her in any place over a month or two at a
time. Just as soon as the newness wore out, she wanted to
go somewhere else.
Q. That is your idea about their married life· -going from
one city to another and not staying long in any place save
in Philadelphia 1
A. Yes, sir. She wanted excitement and pJenty of it, and,
when that excitement wore off, she wanted to move smnewhere else ·where there was some more. That is my idea about
it.
Mr. Dudley: That is all.
By Mr. Patteson:
Q. I wanted to ask ·you: You are not related to John It.
S'earles
.A.. Not in the least. I never kne'v him until I went to
Detroit.
And further this deponent saith not.
(Signature waived by agreement of pnrties by counsel.)
(EXTRACT FROl\I DEPOSITION OF JO.HN L. CANNON, TAKEN JAN. 16, 1920, IN v,UL.LER, ETC., V.
GORDON, AND FILED NOV. 8, 1921.)

By l\Ir. Dudley:
Q. Referring to the accountants' reports of Nau, Hnsk &
Swearingen, put in evidence in the suit of Fuller, Ext., v.
Searles, et als., will you tell me, l\Ir. Ca~tnon, at· whose instance those reports were prepared'
A. At mine as administrator.
Q. In connection with whomY
A. With Mr. DeYoung.
Q. Any other parties interested in this account 1
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A. The American Surety Company and the Natic>nal Commercial Bank of Cleveland.
' Q. The original purpose of preparing this account as of
November 26th, 1917, was to ascertain accurately the amount
of defalcation, if any, by the previous representatives of the
estateT
A. Yes, sir.
Q. And the next of kin and others had no part in the preparation of that account at that time Y
A. None whatever.
Q. The account, which has been presented by you in th~
case of Cannon and DeYoung v. Stelle brings down the cash .
receipts and disbursements to N oveml)e·r. 1st, 1919, supplementing the account presented up to N ovemher 26th, 1917,
does it not?
A. That is right.
By Mr. DeVaney:
.
Q. It is just suggested to me-I don't recall whether you
testified that there were any claims or demand'3 of any kind,
now outstanding or been presented agahts·t: th(' estate, that
have not been settled Y
A. Mr. DeYoung recently sent me a biU for telegrnph nnd
telephone charges of his own, and a bill for nttor11ey's fees
in Philadelphia; and I wrote Mr. DeYoung, a copy of which
letter is filed with the Commissioner, asking him to present
these bills, himself, to the Commissioner. ·
Q. There has been nothing further done 1
A. No.
·Q. Do you recall about the amount of them?
A. I think the amount of the telepbone biU ·was sixteen
or seventeen dollars, and the .attorney"s fee I think was
$200 ; but I am not presenting them as bills, myself.
Q. You prefer that Mr. DeYoung shouh1 present Hwmf
A. Yes. I have the bill of N au, Rusk & Swearingen from
December 18th, 1917, to October 1st, 1919, for the sum of
$1,200.00, together with a letter, dated October 29th, 1918.
This is for services in the case of Fuller, Exr., v. S'earlns,
et als.; and in the same case a bill of Kohr, Brubaker & Fisher
dated December 31st, 1919, for $542.54. · That h; for 8ervices
after Mr. Brubaker left the :firm of Nan, Rusk & Swearingen,
and, because Mr. Brubaker was personally familiar with all
the accounting, we asked him to proceed with a furtlwr account down to date.
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Q. Was the former bill incurred before you became administrator!
A. No.
, Q~ They were disbursements t
, A. No.
1. Q. Will if paid?
. .
A. If paid, they will be disbursements.
By Mr. Brooks:
Q. Do you know whether the services indicated in the bills
were rendered Y
, A. Those services have all been rendered.
Q. Are the charges proper 7
A. The charges, in my .opinion, are fair and proper.
By Mr. DeVaney:
Q. Those services were the services, that you referred to
a few moments ago, weren't they, that were renderd for the
· purpose of determining the amount of defalcation if any, that
Mr. Fuller owed to the estate?
A. Yes, sir.
Q. Wasn't the surety company, who was an interested
party with the bank, also charged with any?
A. That is another account.
Q. Do you mean that this is the bill rendered for the proportion that your estate is to pay, and they pay also something?
A. No. These services were secured to ascertain the dofault, if any, and in checking up the accounts of the estate.
Q. That is, in preparing the accounts for you to present?
A. Yes, and the American Surety ·Co. paid no part ·of these...
accounts, except there was some dispute between tho ac-countants for the National-Commercial Bank and Nau, Rusk
& Swearingen, and we incurred some expense in having
Ernst & Ernst, accountants for the National Commercial
Bank, and Nau, Rusk & Swearingen get together over these
accounts, the disputed items, in order to clear up those difficulties and disc.repancies; and the bill of Nau, Rusk & Swearingen we divided three 'vays-the bill in that service. Nau,
Rusk & Swearingen were employed by the American Sur(lty
Co. to make certain figures and calculations and investigation of the books of C. W. Fuller, as .executor of the Gordon estate, which were made in our office, and for which the
American Surety Co. have paid N au, Rusk & Swearingen
entirely for that service.
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By Mr. Brooks:
Q. This bill that you speak of, that was divided three
ways, has been offered in evidence?
A. Yes, sir, and is with the letter to me which has been
offered to the Commissioner.
Q. At the last hearing that was offered Y
A. Yes, sir.
By Air. Dudley:
Q. Mr. Cannon, referring to the accounts, which \Vcre originally prepared by Nau, Rusk & Swearingen and t-:nbmitted
in the suit of Fuller, Exr., v. Searles, you have stated that
they were prepared at your instance in connection with the
American Surety Co. and the National Commercial Ba.nk of
Cleveland?
A. Yes.
Q. For the purpose of ·ascertaining what, if any, defalcation there was in the account of Fuller, as your predecessor?
A. Yes.
Q. "\;vin you state in round numbers 'vhat the result showed
as the amount of defalcation, for which the Surety ·Company
might be responsible?
A. Approximately $70,000.
Q. What did it show as a possible claim against the Commercial Bank?
A. Approximately $40,000, by reason of their having allowed Fuller to withdraw individually, and for his individual
purposes, funds in his name as executor.
Q. By checks drawn as executor to himself individually or
otherwise?
A. Yes. The Surety Company as the result of this investigation by Nau, Rusk & Swearingen, secured this firm to make·
a detail report on the bank accounting of Fuller as executor
with the National Commercial Bank, for which they paid the
·
accountants.
Q. And this original account led to that further matter?
A. Yes, sir. The National Commercial Bank, as the result
of the report of Nau, Rusk & S'wearingen to me, claimed that
this report was in error, and that only approximately $10,000 was default. As a result of this claim, which they based
on their accountants' report, Ernst & Ernst,, the bank accountants, and Nau, Rusk & S'wearingen, again went all over
the vouchers and aceounting, and agreed on everything except several items which aggregated approximately $200 as
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the only difference between the final account of Ernst &
Ernst, representing the bank, and Nau, Rusk & Swearingen.
Q. With that exception, they sustained the account of Nau, ·
Rusk & Swearingen!
A. Yes.
Mr. Welford: We reserve the right to ask any questions at
the next hearing.
And further this deponent saith not.
1

(Signature waived by agreement of parties by counsel.)

{EXTRACT FROM DEPOSITIONS IN FULLER, ETC.,
V. GORDON, FILED NOV. 8, 1921.)
JEFFERSON HOTEL.
Richmond, Va., May lOth, 1920.
By consent of counsel representing all parties, the guardian ad litem and the several administrators, met at ·10 A. M.
instead of 2 P. M.
·
·
Present: If. R. Miller, of counsel for plaintiff; Frank B.
Carpenter, Robert E. Scott and P. S'. Dudley, counsel for
Elsie Gordon Stelle and Morton B. Stelle, Jr., and for John
L. Ingram, Admr. c.. t. a. of estate of Elizabeth Gordon Pelton, and Admr. of estate of Wm. J. Gordon; James· N. Dunlop, counsel for John L. Ingram, Admr. c. t. a of Mamie
Smythe Gordon; S. S. P. Patteson, and Wm. J. Shaw, of
Miller, Canfield, Paddock & Perry" counsel for Lyle E.
Searles; W. W. Beverley, coimsel for W. W. Sydnor, Admr.
of Rhea Gordon .Searles; G. Carlton Jackson, guardian ail
litem of Edith Gordon and Carla Gordon; John L. Ingram,
Admr. c. t. a. of Harry S. Gordon; Yf. W. Sydnor, Admr. of
Rh:ea Gordon Searles; B. I. DeYoung, Admr. d. b. n., c. t. a.
of .George S. Gordon, deceased.
Present also at this hearing at a later hour, appearances
being noted at the time :
J. C. Brooks, of counsel for plaintiff; John L. Cannon, executor of 0. 'JV. Fuller, deceased, and Admr. d. b. n., c. t. a. of
GeorgeS. Gordon, deceased; John R. DeVaney, counsel for
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John L. Ingram, Admr. of Harry Gordon, deceased; John
McGregor, Jr., of counsel for the American Surety Company
~f New York; Jerome C. Fisher, counsel for John R. S'earles,
Exr., of James W. Searles. ·
(DEPOSITION OF F. C. BRUBAI{ER, TAKEN DEC. 8,
1924, IN,TH:In .CAUSES'OF·FULLER, EXEClJTOR, V.
SEARLES, ET ALS., AND CANNON AND YOUNG. AD. MINIS'TRATORS, V. STELLE, ET ALS., AND FILED
DECEMBER 17, 1924.)
F. C. BRUBAKER,
a witness of lawful age, being first duly sworn, deposes and
says as follows, to-wit:
By Mr. Brooks:
Ql. What is your name f
A. F. C. Brubaker.
Q2. Wh& t is your address Y
A. Cleveland, Ohio.
Q3. You are a certified accountant, I believe Y
, A. Yes.
Q4. And you are the same Mr. Brubaker that has testified in this case before, I believe?
A. Yes, sir.
Q4. Did you prepare the aceount of the receipts and disbursements of Mr. C. W. Fuller, as Executor and Trustee
of Mr. Gordon's Estate Y
A. Yes.
Q5. Have you it there Y
A. I have it before me.
Q6. Just what do.es that represent, Mr. Brubaker?
A. This is a statement of the receipts and disbursements
of C. W. Fuller, Executor and Trustee of the estate of
George S. Gordon, from September 1st, 1906, down to No- ·
vember 26th, 1917.
Q7. Does that start with the Sands account as a basis!
A. Yes, sir.
QB. In this account, have you allowed commissions to the
ExecutorY
A. I have included commissions to the executor.
Q9. At what percentage?
A. 5%.
·QlO. I call your attention to an item of $13,864.45 indicated-
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, A. That should be $13,389.06Q11. Indicated as ''Cash not included by Mr. Wellford-

sale of farm". Do I understand, Mr. Brubaker, that that
-amount is not correct?
. A. The correct amount is $13,389.06.
t
Q12. Yon have just given the correct amount Y
A. Yes.
Ql3. That, as I understand it, represents the proceeds of
the sale of a farm in Virginia Y
A. As I understand it.
· Q14. Did those proceeds pass through the hands of ~!Ir.
Fuller?
A. No, sir.
.
. Q15. What was done with them Y
A. They were deposited in the National State & City Bank
of Richmond, Vir-ginia.
Q16. In computing Mr. Fuller's commissions did you give
him credit for commissions on that sum Y
A. in tliis statement-Yes.
Q17. And that amount did not pass through Mr. Fuller's
hands?
·
A. Not as I understand it.
Q18. If it is correct to charge that amount in this account,
shonldn 't there be a credit set out on the other side to divorce
it out'
A. In this account it has been set up as a receipt, commissions· fi-gured on it, and shown at the close of the account
as an amount ou haud, which puts it in and takes it out of
the account. It is possible that it should be set up as a
credit,· and shown as a disbursement, being deposited in the
bank.
Q19. It really wasn't received at all by Mr. Fuller?
A. Mr. Fuller, as I understand it, never received it.
Q20. · And do I understand yon to say that it would be
correct to put a credit item on the other side to divorce it
out?
A. Yes, sir.
Q21. Does this report show that certain payments were
made by Fuller to certain beneficiaries, which were not prorata with all of the beneficiaries!
·
A. Yes. That is a fact.
Q22. In this account, have yon made any charges, or given
any. credits to the various beneficiaries, by reason of their
not receiving the payments, or pro-rata payments Y
A. No, sir.
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Q23. That is entirely omitted in the account Y
___ A. Yes.
·
Q24. And this account shows no interest charge of any
kind against?
A. No.
Filed Exhibit F. C. B.

#8.

Q25. What else have you that you have prepared?
A. A statement of receipts and disbursements of C. W.
Fuller, as Trustee for Rhea Gordon Searles, and a statement of legatees accounts, cash receipts and disbursements
·
only.
Q26. In these accounts, did you make any charge or credits by way of interest?
· ·A. No, sir.
Q.27. You didn't make any credit for interest on the legacies¥
A. No.
Q28. Nor, did yon give any credit to the next of kin on the
amounts available to the trust fund, whic-h 'vas not paid into
the trust fund¥
A. I did not. The alimony is taken care of in the legatees'
account.
Q29. In figuring the wido,v's one-half interest, did you
first deduct the alimony judgmnt in favor of Bessie Gordon
in tlle amount of $30,000.00?
A. Yes, sir.
Q30. Are you sure that you did 7
A. Yes. It is taken out as an expense, before setting up
the half for the widow.
Q31. That is a fact?
A. Yes, sir.
Q32. That is the fact?
A. Yes. That is the fact. In this report and in our original report or order.
Q33. Let me put the question to you once more: In :figuring the widow's one-half of the estate, did you compute that
one-half interest after deducting the alimony judgment, or
before deducting it~
A. After deducting the alimony judgment. In other words,
the total amount of receipts, less expenses, including the alimony, leaves the net amount to be accounted for, one-half of
which .goes to the 'vidow.

Collins Denny, Jr., Adm'r, v. John R. Searles.

25

E·XAMINATION BY MR. WELFORD.

' Ql. Mr. Brubaker, you have stated that your account, as
filed, included the amount received from the sale of the farm,
but that you didn't charge the estate with the amount of the
proceeds of the sale, which were deposited by order of Court,
in the National S'tate and City Bank. At the end of the
year of 1909-10, your account shows a balance in the hands
of the Executor of $14,670.16. If you deduct the amount
that was deposited by the Executor in the National, State
and City Bank, $13,389.06, it would leave the correct balanee
in the hands of the executor at that time, $1,281.10A. That is right.
EXAMINATION BY MR. SCOTT.

· Ql. You man to say that it is correct, upon the theory .
which you have worked Y
-A. Yes.
Q2. Now, Mr. Brubaker, did you find that Mr. Fuller as
Executor or Trustee, kept any books Y
A. N-o. He did not.
Q3. From. what source did you get the items which you
have entered on the side of receipts Y
A. The receipts in the accounts came substantially from
other accounts in large amounts, flowing thru the office of
Mr. F. 13. Carpenter, and I verified those receipts through
his office.
Q4. And they are, as far as you could ascertain the correct
charges· against Fuller, as Executor of Geo. S. Gordon Y
A. Yes.
Q5. And the statement shows the correct amounts and the
dates of the receipts of those sumsY
A. Yes, sir.
Q6. On the other side of the account, how did you arrive
at the disbursements? .
A. He had an Executor's bank account. The disbursements are indicated passing through that bank account, by
cancelled checks, and certain receipts in his :files, and
vouchers.
(11. Where are those vouchers?
.
A. Those vouchers were presented t9 M~. Sheild three or
four years ago, here in Richmond.
QB. Well, then, those disbursements ought to be supported
by vouchers in the possession of the Commissioner 7
upo~
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A. They were at that t!me~· yes. sir. Those cancelled
ch-ecks and everything were brought dow1i here.
Q9. And those entries were· ta·ken- from the cancelled checks, vouchers, &c~
A. Yes. I might say that at that time I went over them in:
detail with :rvrr. Sheild.
QlO. Then, as I understandit, .Nir. Bruba-ker, the disburse;.;ments quoted in your report, to which- you have just testified,
furnishes the data, upon which a· correct account should be~
made up?
A. Yes, sir.
Qll:- So far as you are·awareA. Yes, sir.
Q12. ~fr. Brubaker, if the theorY" upon vthich you have·
made up this account, is in a,ny wise; inaccurate., the result
which you g·et will be correspondingly inaccurate, will it not¥'
A. All I have prepared here a.t this time which 've are talking about, is my statement of the· cash receipts and disburse-·
:q1e~ts by ~Ir. Fuller, .including the computation of c.ommis-~ions, and including the disbursements, ;;ts ,a disb~rsement of
~.balance on Mr. Fuller's legacy of $2,000.00 and $13,000.00r
approximately $13,000.00 just referred to. That is all it is.
Q13. If it should turn out that Mr. Fuller is not entitled·
to the legacy, your account would be' to that exte·nt, incor:.·
rectf
·
A. Yes, sir.
By Mr. Carpenter: .
.
.
.
. _
- Ql. This purports to be an account. of receipts and disbursements. As a matter of fact, the items w:Pich you have
~hown as disbursements to Fuller on ac~ount of co.mmissions,
. }Ve~e not actually paid 'over to hiin, ris far as you know, were
they?..
.
.A. No, sir.
.. . . . .
.
_
- Q2 .. And the result is simply that-! :figilre that you reduce his shorta-ge by showing the payments as made to him 1
A. Yes.
.
.
.
_Q3..As a matter of fact, could Mr. Fuller possibly have
paid those amounts to himself at. that time, i11asmuch as he
had no books and did not ki1ow the amounts that were payable? .
,
.
.
.
. .
A. I do not helieve he could, Mr. Carpenter.
Q4.. Those a·re just imaginary PR:Ym.en~s, are .they not?
. A. In these particular ~mounts, he had not the .means up
to the time of his "death of arriving ·at 'them.
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By Mr. Scott:
· Qt It is a bookkeeping credit, isn't itT
A. Yes, sir.
·
Q2. Did you :find that Mr .Fuller ever settled any accounts
since the Sands account f
A. No.
Q3. Or rendered any statement of receipts and disbursements to anybody?
A. Not that I know of.
Q4. Then, I understand, he kept no books 7
--A. No.
Q5. Rendered no statement of his accounts and that you
had to hunt around the best you could to find out what were
the charges against him, and had to hunt around the best
you could to find what cancelled checks, vouchers,. &c., that
you could?
A. I might qualify that statement by saying that in connection wtih the executor's account were kept cancelled
checks and stub books. That was the most complete record
in connection with the estate.
· Q6. Do you know whether he had opened any trustee's
account or not Y
A. I think there was a· small one on on~ of those outlying
banks.
Q7. How much was that?
A.- I don't know. A small amount in the National Commercial Bank.
QB. Is there anything in your papers-statement, to show
what that account was?
A. No.·
Q9. Nor, how much has passed into that trustee's account?
A. That Trustee's account, the only trustee's account he
had in the National Commercial Bank, was an account which
represented his trusteeship for George S. Gordon, while he
was alive. He had a trustee's account in one of the other outlying banks, through which two or three thousand dollars
flowed, and which was taken into account in this statement
·
of receipts and disbursements.
QlO. The trustee's account which you set up in your statement is purely theoretical.
_ A. Do you refer to the statement as now set up?
·Qll. The statement you have produced here this morning?
A. That is a statement of receipts and disbursements, evidenced by cancelled checks, running from Mr.. Fuller as Gor-
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don's Executor, to him as Trustee, and disbursements made
by him as trustee, as to receipts and disbursements.
By Mr. Brooks:
Ql. The :figures in this account which you have just presented, I understand, are taken from the audit 'vhich you
formerly made, and which heretofore has been introduced in
evidence as a Brubaker exhibit, are they not T
A. Right.
Q2. And the disbursements and receipts in this account are
the same as in that?
A. Yes.
Q3. They were introduced in evidence, marked Brubaker
Exhibit #5, I think it is.
A. With sub-heads of A. B. C. and D.
And further this deponent saith not .
Signature waived.
(EXTRACT FROM DEPOSITION OF JOHN L. CANNON,
TAI{EN DEC. 8, 1924, IN THE CAUSES OF FULLER,
EXECUTOR, V. SEARLES' E·T AL., AND CANNON
AND YOUNG, AD~liNISTRATORS, V. STELLE, ET
ALS., AND FILED DECE~fBER 17, 1924.)
JOHN L. CANNON,
a witness of lawful age, being first duly sworn, deposes and
says as follows, to-wit:
By Mr. Brooks:
Ql. Please atate your name, and your address.
A. John L. Cannon, ·goo .~farshall Building, Cleveland,
Ohio.
.
Q2. You are one of the Administrators of George S. Gordon, and also Executor of the estate of Clifford W. Fuller, I
believe?
A. Iam.
Q3. And one of the plaintiffs in this action Y
A. Yes.
Q4. Are you familiar with the audit that has been prepared, and heretofore iutroduced in evidence as "Exhibits 1,
2 and 3"7 ·
A. You mean the exhibits that were previously :filed Y
Q5. Yes.
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A. lam.
Q6. At whose direction were they prepared 7
A. At my direction, as Administrator.
Q7. Who prepared this audit?
A. Mr. Brubaker.
QB. Of what firm?
A .. Nau, Rusk & Swearingen.
Q9. Was that audit .gone over and checked with any other
accountant Y
A. At the time that audit was made it involved a question as to the liability of the National Commercial Bank on
the method of paying checks, and crediting these various.
amounts from the Gordon Estate to the Trustee's account,
in which the firm of Squire, Sanders & Dempsey were interested, as attorneys for the Bank.
The American Surety Company, I believe, made some
claim against the bank for the handling of the transaction.
Thereupon the bank, by its attorneys, employed Ernst &
Ernst, certified public accountants, to go over all of the
bank's transaction, involving the Gordon estate, and the trust
fund. Representatives of Ernst & E·rnst came to the office
and we produced all of the facts and accounts that had
heretofore been gone over by Mr. Brubaker, and they made
an accounting of the transactions through the Bank, which
resulted in a very much different set up than that arrived
at by Mr. Brubaker.
I had a number of conferences on that Ernst & Ernst account' with Squires, Sanders & Dempsey, with Mr. Carpenter,
and with the representatives of the Surety Company; the at~
torneys for the bank claiming that the Brubaker account was
not correct, and that we should rather thro"\1 over the whole
a-ccount and employ Ernst & Ernst to make a new account of
all of the transactions involving the estate.
·r objected to that: The estimated expense of that accounting was $3,000.00. I told the Surety Company and the Bank
that we felt perfectly sure that 've had all the checks, figures,
receipts and disbursements, of the Gordon Estate, and that
the difference of the accounting of Ernst & Ernst and Brubaker was a matter of doubling the figures, so I refused to
enter into any new arrangement to have this new acc{)unting
made. Finally, I agreed, after spending at least three weeks
with Ernst & Ernst going over those accounts, ihat I would
ask Mr. Brubaker to sit down with the representative of
Ernst & Ernst, who had gone over the books, and see if they
could not reconcile their figures, and find out where they were
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at variance. That was agreed to, and for the third time we
started out with the work, and when we got through that time
there was only a slight difference between the two accounts,
I believe something less than $200.00, which was explained
by different figures that the two accountants differed on. I
think some were very small items of a few dollars that they
couldn't find vouchers for, or something of the kind. So that
the Bank's attorneys, Squire, S'anders & Dempsey and the
Surety Company, and I think :Mr. Carpenter, all felt that all
the accounting that could be done, and all the figures that could
be obtained with reference to the Gordon Estate and the
handling of the property, '\ as set up in the Brubaker account,
substantially, with the possible exception of that $200.00 alleged to be found at variance.
One more thing, I want the Commissioner to understand:
In the making up of this original account, a good deal of time
was~ taken up because it was at first prepared by some one
who was not familiar with the separate transactions, coming
into the matter ne,v, as it were, without any knowledge of.
what had gone before, and we collated and collected over a
period of three and a half or four months, all of the accounting on these checks that have gone into the first Brubaker
account, and we felt very sure that we had gotten all of the
receipts and disbursements that were in the estate, and v;re
were justified by the final accounting when the account was
che-cked over.
7

(EXTRACT FROM COl\tiMISSIONER ORAWFORD'S REPORT OF DE:C. 8, 1924, FILED DEC. 17, 1924--PP. 11,
12 AND 13.)
e

Liability of Stwety Co1npany:
In considering the question of commissions, it may be we11 .
to report first o~~ a question raised by counsel for the Surety
Company· in oral argument, but not mentioned in their brief,
which bears on the question of commissions.
In their brief they contend tl1at Fuller should be allowed
commissions on all receipts up to the time of his death, and
one of the reasons given for this is that the Company was
surety on his Executor's bond, and that, having ample assets to protect the beneficiaries, regardless of what FullP.r
did, the beneficiaries were never in a position to lose anything on account of Fuller's defalcations. They insist in the
brief that the S'urety Company has always been ready and
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willing to settle for any shortage, as soon as the amount ean
be ascertained. A number of authorities are cited in support
of this contention. In their oral argument, however, counsel
took the position that whatever shortage may be found to
exist, was a shortage of Fuller as '11rustee for Rhea Gordon
Searles, and not a shortage as Executor, ··and that therefo1·e,
the Company is not responsible for it. If their contention bQ
sound, then the beneficiaries have not been fully protected,
and their argument loses force.
Your Commissioner reports, however, that the position
taken in oral argument is not tenable for the reason that
Fuller did not set up a Trustee's account, as provided by the
will, but handled the entire oorpus of the estate as Executor,
drawing a number of checks to his own order as Trustee,
and collecting the money on them, but never accounting there~or, and never separating his two accounts. The evidence
shows that the only Trustee's account 'vas a small one in some
''outlying bank'' through which two or three thousand dollars flowed, and it does not appear what that trust account
was.
The authorities cited by counsel for the next of kiu seem
clear on this point:
The rule is stated in Rixey's Exec'lttors vs. Commonu;alth,
125 Va., page 347, as follows:
. "If an eexcutor is also appointed as a trustee under a
will, he cannot be considered as holding any part of the assets
in his capacity as trustee until he has closed his accounts as
executor, 'vith reference to this particular fund, and has lJeen
charged with these funds as trustee." Citing Hall vs. 'Cushing, 9 Pick. (Mass.) 395; Perkins vs. Moore, 16' Ala. 9; 1R
Cyc. 1258.
The same is stated as the rule in C. J. 24, page 1067:
''Where the same person is both Executor and Trustee
under a. will, the sureties on his bond are not liable for property held by him in his capacity as trustee, unless they are
made so by express statute. It has been held, however, that
where an executor, who has also been named as trustee, assumes the duties of trustee in the capacity of executor, his
sureties can not question the capacity in which he was act-
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· ing, and that if the executor fails to qualify as trustee, and
deals with the trust estate as executor, the sureties on his
administration bond are responsible for his acts.'' Citing,
Oregon and Massac-husetts cases .
. · Since Fuller did not set up the Trustee's account, your
Commissioner reports that he must answer to the beneficiaries
in his capacity as Executor, and that if there be any default,
it should be regarded as the default of the Executor, and the
Executor's _surety is liable o~ the administration bond.
(EXTRACT FROM COl\f~!ISSIONER CRAWFORD'S REPORT OF DEC. 8, 1924, FILED DEC. 17, 192~PP. 51
AND 52.)
..
.
(1) As to the first question: It appears that most of the
trouble experienced by the Administrators d. b. n. e. t. a. O!f
the Gordon Estate, in the fi,rst year of their admin~stration,
'vas due to their inability to straighten out the affairs of
C. W. Fuller, as Executor of said E,state. His accounts were
in bad shape. In fact, he had kept practically no account,
except his check books, and it developed that he had mishandled the funds of the estate, to a considerable extent.
Mr. Cannon f.ound it necessary to employ expert ac-eountants
to niake up Fuller's Executorial account.
I-Iad Mr. Fuller lived, his account would (or should), have
been made up by him, that being a part of the duty devolving
upon an Executor, tl1e compensation for whieh, under the
practice in Virginia, is covered by his Commissions. Executorial Acc-ounting is usually a simple statement of receipts
and disbursements, and to a. lawyer of experience in estate
matters, as was Mr. Fuller, the settlement of his accounts
should have presented no great difficulty. Such statements
were made by him for the first two years of his Executorship, and had he continued to settle his accounts regularly,
or if he had kept accurate accounts, as it was his duty to do,
whether he had settled or not, before a Commissioner, it would
have been a comparatively simple matter to make up his
accounts at any time. His failure to keep such accounts, and
nis failure to handle tlle affairs of the estate in a proper
manner, rendered it necessary to incur extraordinary expense
in ascertaining the condition of the estate he represented.
On his death, :i\fr. Cannon qualified as his administrator,
and it became Cannon's duty to settle the Executorial ac_counts of his decedent, (24 C. J., p. 1199).
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· Under these conditions, the cost of the audit and making
up .of the account of the transactions of ·0. W. Fuller, Execu.;
tor of George S. Gordon's will, should have been charged to
C. W. Fuller's estate, and not to the estate of George S'.
Gordon.
(EXTRACT FROM DEPOSITIONS IN FULLER, EXECUTOR, V. SEARLES, ET AL., AND CANNON AND DEYOUNG, AD~fiNIS'TRATORS, V. STEELE, ET AL.,
FILED JULY 14, 1926,-PP! 35 TO 38, INC.)
Constitution of the Slate of Michigan (adopted 1908), Article VII:
"Section 17. The :Supreme Court and the Circuit and Probate Courts of each County shall be Courts of Record, and
shall each have a common seal."
See ·Compiled Laws of Michigan, 1915, Vol. 1, p. 231. This
Section is derived from a similar provision in. the Constitution of 1850, Article VI, Section 15.
COMPILED LAWS
Of The
STATE OF MICHIGAN
1915.
COMPILED, ARRANGED AND ANNOTATED UNDER
ACT 247 OF 1913 AND ACT 232 OF 1915.
VOL.

III.~

(13764) S'ection 1. Each judge of probate shall have jurisdiction:
· 1. Of all matters relating to the settlement of the estates of
all deceased persons, whether testate or· intestate, who were
at the time of their decease inhabitants of, or residents in
his county, and of all who shall die without the state leaving
any estate within such county to be administered;
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2. Of trusts and trustees in the execution of wills and administration of estates of deceased persons;
3. To appoint guardians to minors and others in the cases
prescribed by law, and of the settlement of the estates of
suc.h minors and others under guardians.hip;

4. Of all cases of juvenile delinquents and dependents;
5. And shall have and. exercise all such other powers and
jurisdiction as are or may be c.onferred by law;
6. And to that end he may, upon the filing in said court of
a petition therein, within ninety days of the original hearing,
or of the rendering or making of any order, ·sentence or decree, as the case may be, and after due notice to all parties
interested, grant rehearings, and may modify and set aside
orders, sentences and decrees rendered in such court: Provided, however, That the jurisdiction conferred by this section shall not be construed to deprive the circuit court in
chancery in the proper county of concurrent jurisdiction as
originally exercised over the same matter.
COMPILED LAWS
Of The
STATE OF MICHIGAN
1915.

COMPILED, ARRANGED AND ANNOTATED UNDER
ACT 247 ..OF 1913 AND ACT 232 OF 1915.
VOLU1\1:E III.
(13766) Sec. 3. Jurisdiction assumed in any case by a judge
of probate, so far as it depends on the place of residence of
any person, or the location of his estate, shall not be contested in any suit or proceeding whatever, except in an appeal from the probate court in the original case, or when the
want of jurisdiction appears on the same record.
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COMPILED LAWS

Of The
STATE OF :MICHIGAN

...
'·'

1915.
COMPILED, ARRANGED AND ANNOTATED UNDER
ACT 247 OF 1913 AND ACT 232 OF 1915.
- VOL. III.
(1819) Section 1. When any person shall die intestate,
being an inhabitant of this state, letters of administration
of his estate shall be granted by the probate court of the
county of which he 'vas an inhabitant, or resident at the time
of his death; if such deceased person, at the time of his death,
resided in any other state or country, leaving estate to be
administered in this state, administration thereof shall be
granted by the probate court of any county in 'vhich there
shall be estate to be administered; and the administration
:first legally granted shaJI extend to all the estate of the de:..
ceased in this state, and shall exclude the jurisdiction of the
probate court of every other county.
State of Virginia,
County of Henrico, to-wit:

I, Samuel P. Waddill, Clerk of the Circuit Court of the
County of Henrico, do certify that the foregoing are extracts
from the record in the cases of C. W. Fuller, Executor, etc.,
vs. Myrtle R. Gordon Searles and of John L. Cannon and B. I.
DeYoung, Admrs., etc., vs. S'. Gordon Stelle, et als., and which
are to be used as supplemental to the record in said cases
now pending in the Court of Appeals.
Given under my hand this lOth day of December, 1927.
Teste:

SAMUEL P. WADDILL, Clerk.
A Copy-Teste:

H. STEWART JO;NES, C. C.
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