































































































































































































































































































































































































































































































































































































goods themselves, constitutes a contract substantially amounting to
insurance . . . .

1 Couch on Insurance 2d (Rev. ed.) § 1.15. In other words, if the risk of loss assumed by a seller
is subject to his control during the manufacturing process, then the coverage offered is generally
held to be a warranty. Thus, when a seller of a new laptop computer with a pentium chip
warrants that the computer will be free from any defects in materials or workmanship for two
years, the manufacturer is clearly giving the purchaser a warranty. A subsequent meltdown of the
pentium chip or a loss of the hard disk memory in cyberspace within the two year warranty period
would protect the buyer, and the protection afforded would clearly be classified as a warranty,
rather than insurance. -

If, on the other hand, the seller gives a warranty which protects the purchaser from losses
caused by perils unrelated to the manufacture of the product and outside the seller's control, the
promise to indemnify is more in the nature of insurance. Accordingly, if a seller agrees to repair
or replace the pentium laptop for any damages caused by theft, fire, water, or any other peril
unrelated to the manufacture of the laptop and outside the seller's control, the promise to
indemnify is more in the nature of insurance, even if the seller calls the promise to indemnify a
“warranty.” '

Case law is generally in accord with the distinctions between a warranty and insurance
cited by Couch and illustrated in the above hypothetical example. For example, in Rayos v.
Chrysler Credit Corp., 683 S.W.2d 546, 548 (Tex. 1985), the Texas Court of Appeals held that
“a warranty is issued to provide protection against defects or failures in a product, whereas an
insurance policy is issued to provide reimbursement or indemnity based on an accident or
occurrence unrelated to any defect or failure in the product.” Stated differently, when a seller
warrants to protect a person from losses unrelated to a product or losses outside the seller's -
control, the seller is providing insurance.

Similar distinctions have been drawn in other jurisdictions. In Ollendorff Watch Co. v.
Pink, 1TN.E.2d 676 (N.Y. 1938), the New York Court of Appeals held that a certificate issued
by a watch manufacturer whereby it agreed to replace the watch if it was lost or stolen within one
year from the date of purchase constituted insurance. Why? Because the risks assumed by the
seller, i.e., damages caused by loss or theft, were not related to the manufacture of the watch and
certainly not within the seller’s control. Similarly, in State ex rel. Duffy v. Western Auto Supply
Co., 16 N.E.2d 256 (Ohio 1938), the Supreme Court of Ohio held that a guarantee to replace
tires within a specified period for any reason constituted insurance. Once again, the risk of loss
for such items as punctures, cuts or other road hazards was not related to the manufacture of the
product, nor were such road hazards within the seller's control during the manufacturing process.

Under the guidelines used to distinguish between warranties and insurance cited above, it
is clear that TOP is not a warranty for two primary reasons. First, under TOP, NMI assumes the
risk of both on- and off-record title defects by guaranteeing an NMI mortgage has first lien status.
However, any losses resulting from a title defect, particularly off-record defects, are unrelated to
any defect or failure in the loan, or the so-called “product,” sold by NMI. Rather, the title defects
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relate to the collateral securing the loan, rather than the loan itself. More importantly, the
potential economic loss from such title defects would exist whether or not the loan was ever made
by NMLI, or whether or not the Defendants even existed. Title defects, particularly off-record
defects, are not by any stretch of the imagination within the control of the Defendants, and they
are totally unrelated to NMI’s “manufacture” of the loan by executing the appropriate legal
paperwork to make, secure, and close the loan. Title defects are related to the collateral securing
the loan, and the Defendants certainly do not manufacture the real property securing the loan.

One of the teachings of the legal authorities cited above, is that a true warranty must relate
to defects subject to the control of the manufacturer or seller during the manufacturing process.
- In the current case, the Defendants can obviously exercise some degree of control over an NMI
loan. They can control how the title search is conducted by ALTC. ALTC can also exercise
control over the quality of its title search by assuring that all on-record liens and encumbrances
are discovered. The Defendants can also exercise control over the preparation of the loan
documents in an effort to assure that the documents are in proper form, comply with all legal
formalities, and are properly recorded. All of these elements of the mortgage loan are within the
control of ALTC and NMI, and they would appear to be warrantable items. However, TOP also
provides coverage for off-record defects -- defects which are far outside of their control, and
defects which cannot be discovered with even the most diligent title search by ALTC.

Exhibit No. JG-17 lists a number of off-record defects which may not be discoverable
during a title search. Forged deeds may be recorded purporting to transfer ownership of
property, releases may be fraudulently recorded, undisclosed or missing heirs may exist, attorney

-defalcations may have occurred, and a whole host of other off-record defects may exist which
would not be discoverable during even the most diligent title search by ALTC. These off-record
defects are far outside of the control of the Defendants when NMI makes a loan, yet TOP
nevertheless covers all such title defects.

I therefore find that TOP is not a warranty, but insurance. ' The primary coverage offered
by TOP is to protect the secondary lender in the event of an adverse title claim against the
collateral which may affect the lender's first lien status. However, unlike a traditional warranty,
the risk of loss is only incidentally related to the Defendants' product, an NMI loan. NMI and
Norwest are, in reality, assuming the risk of a title defect on the collateral securing the loan. By
no stretch of the imagination can the property securing the loan be deemed to be the Defendants’
“product,” and therefore a warrantable item. Under the traditional guidelines established by prior
case law, a warranty cannot be given for perils outside the manufacturer’s or seller's control.

2. IS TOP TITLE INSURANCE?

’

Having found that TOP is a form of insurance, the next issue is whether TOP is title
insurance. Under Code § 38.2-123, title insurance is defined as insurance against loss by reason
of liens or encumbrances upon property and defects in title to property. The definition also
includes insurance of the condition of the title to property and the status of any lien on the

property. -
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TOP falls squarely within the definition of title insurance found in Code § 38.2-123. Itis
insurance which protects secondary lenders from economic losses caused by reason of liens and
encumbrances on property securing an NMI loan. TOP also guarantees an NMI loan’s first lien
status by protecting the secondary lenders from any loss caused by any on- or off-record title
defects during the term of a loan. Clearly, TOP is title insurance.

3. RECOMMENDED PENALTY

By the Defendants' own admissions, they do not possess a license authorizing them to
transact the business of title insurance in Virginia. The Joint Stipulation of Facts also contains
sixty instances where TOP or TOP Plus was sold in Virginia by the Defendants. (Exh. No. JSF-1,
Tab 19). The Joint Stipulation of Facts also indicates that Defendants collected approximately
$20,500 in TOP fees in Virginia. (Id.).

For their sixty violations of Virginia Code § 38.2-1024, the Bureau requests that the
Commission: (1) order the Defendants to cease and desist from any further violations of Code
§ 38.2-1024; (2) penalize the Defendants an amount of $5,000 for each violation of Code § 38.2-
1024, for a total fine of $300,000; and (3) revoke ALTC's license as a title insurance agency.

While I agree that the Defendants should be ordered to cease and desist from any further
conduct which violates Code § 38.2-1024, I find that the additional penalties sought by the
Bureau are excessive and unwarranted based on the evidence presented in this case. The Bureau's
request of a $5,000 penalty per offense is based on the Bureau’s assertion that the Defendants
willfully violated Code § 38.2-1024 by developing and marketing TOP in Virginia. However, the
evidence presented in this case is insufficient to show that the Defendants engaged in any willful
or wanton conduct designed to purposefully evade the licensing requirements imposed by the
Code.

Black's Law Dictionary defines “willful” as an act “done voluntarily and intentionally and
with the specific intent to do something the law forbids....” Id. at 1599 (6th ed. 1990). Similarly,
in United States v. Ramey, 336 F.2d 512, 515 (4th Cir. 1964), the U.S. Court of Appeals for the
4th Circuit held that “the words ‘willful' and ‘willfully' generally imply a conscious purpose to do
wrong.” Accordingly, in order to penalize the Defendants $5,000 per violation, it would be
necessary for the Commission to find that TOP was voluntarily and intentionally developed by the
Defendants to specifically evade Virginia's licensing requirements for title insurance companies.
The record, in my opinion, simply does not support such a finding.

The only evidence offered to support the Defendants' alleged willful conduct was an
admission by the Defendants that the Federal Reserve Bank of Minneapolis prevented Norwest
from forming an independent subsidiary to engage in the title insurance business. After the
Federal Reserve's decision, NMI and ALTC began to develop TOP as an alternative to traditional
title insurance. However, there was no additional evidence offered in this case which would tend
to prove that the Defendants were intentionally attempting to evade state licensing laws by
developing TOP. Nor was there any evidence presented which tends to show that the Defendants
knew TOP was title insurance or that they consciously and purposefully disregarded Virginia’s
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licensing laws when developing TOP. Rather, all the documents submitted in this case appear to
indicate that the Defendants legitimately believed that TOP could be offered as a reasonable
alternative to traditional title insurance without complying with state licensing laws applicable to
title insurance. :

I am therefore unable to find that the Defendants engaged in willful or wanton conduct
justifying the imposition of a $5,000 penalty for each of the sixty instances where TOP was sold in
Virginia. Rather, under the facts developed in this case, I find that a maximum penalty of $1,000
per violation can and should be imposed under Code § 38.2-218 B. This would result in a total
penalty of $60,000 being assessed against the Defendants. I further find, however, that $30,000
of the penalty should be suspended upon the condition the Defendants commit no further
violations of Virginia Code § 38.2-1024, and provided the Defendants pay a $30,000 penalty
within thirty (30) days of the Commission's final order in this case.

Finally, I find that the ALTC's license as a title insurance agency should not be suspended
or revoked. The monetary penalty recommended herein is sufficient punishment, in my opinion,
for the Defendants' sixty violations of the Code.

FINDINGS AND RECOMMENDATIONS

In conclusion, based on the evidence received in this case, and for the reasons set forth
above, I find that:

(1) Norwest Corporation, Norwest Mortgage, Inc., and American Land Title Company,
Inc. (“Defendants™), violated Virginia Code § 38.2-1024 on at least sixty occasions by transacting
the business of title insurance in Virginia without first obtaining a title insurance company license
from the Commission;

(2) That the Defendants should be jointly and severally penalized the sum of $1,000 for
each violation of Virginia Code § 38.2-1024, for a total penalty of $60,000; provided, however,
that $30,000 of the penalty should be suspended upon the condition the Defendants commit no
further violations of Virginia Code § 38.2-1024, and provided the Defendants pay a $30,000
penalty to the Commission within thirty (30) days of the Commission's final order in this case; and

(3) That the Defendants should be ordered to cease and desist from any further conduct
which constitutes a violation of Virginia Code § 38.2-1024, and the Defendants should be
immediately directed to cease offering TOP and TOP Plus in Virginia until such time as the
Defendants obtain a license to transact the business of title insurance in Virginia.

In accordance with the above findings, I RECOMMEND that the Commission enter an
order that:

(1) ADOPTS the findings in this Report,
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(2) PENALIZES the Defendants the amount of $60,000, with $30,000 of the penalty
suspended upon the condition the Defendants commit no further violations of Virginia Code
§ 38.2-1024, and provided the Defendants pay a $30,000 penalty to the Commission within thirty
(30) days of the Commission's final order in this case; and

(3) DIRECTS the Defendants to cease and desist from any further conduct which
constitutes a violation of Virginia Code § 38.2-1024, and further DIRECTS the Defendants to
immediately cease offering TOP and TOP Plus in Virginia.

- €O NTS

The parties are advised that any comments (Rule 5:15(e)) to this Report must be filed with
the Clerk of the Commission in writing, in an original and fifteen (15) copies, within fifteen (15)
days from the date hereof. The mailing address to which any such filing must be sent is Document
Control Center, P.O. Box 2118, Richmond, Virginia 23218. Any party filing such comments shall
attach a certificate to the foot of such document certifying that copies have been mailed or
delivered to all.other counsel of record and to any party not represented by counsel.

Senior Hearing Examiner

Document Control Center is requested to mail or deliver a copy of this Report on
April 25, 1996 to: John P. Thornton, c/o Norwest Corporation, et al., 6th & Marquette,
Minneapolis, MN 55479-1052; Stephen D. Morrison, Esquire, 405 S.W. 5th Street, Des Moines,
IA 50309-4626; David F. Peters, Esquire, and Louanna Godwin, Esquire, Hunton & Williams,
Riverfront Plaza, East Tower, 951 East Byrd Street, Richmond, VA 23219-4074; C. William
Waechter, Esquire, and Ralph L. ("Bill") Axselle, Esquire, Williams, Mullen, Christian & Dobbins,
P.O. Box 1320, Richmond, VA 23210-1320; Michael D. Thomas, Commission counsel; and to
the Bureau of Insurance in care of Deputy Commissioner Mary M. Bannister.
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* DOCUMENT CONTROL COMMONWEALTH OF VIRGINIA
66 OCT 28 PH 323  STATE CORPORATION COMMISSION
| At Richmond OCTOBER 28, 1996

COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION

V. CASE NO. INS950079
NORWEST CORPORATION,
NORanSdT MORTGAGE, INC. |

AMERICAN LAND TITLE COMPANY, INC.
Defendants

FINAL ORDER AND OPINION

The underlying Rule to Show Cause in this case was issued after an investigation
conducted by the Bureau of Insurance (“Bureau”) undertaken in response to a complaint
made by Lawyers Title Insurance Corporation (“LTIC”). A Hearing Examiner was
appointed to receive evidence, make findings, and report to the Commission. After the
Rule to Show Cause was issued, LTIC and Virginia Land Title Association (“VLTA”)
requested, and were permitted, to participate in this proceedings as party complainant and
intervener, respectively.

A hearing was conducted before tbe Examiner on November 14, 1995.
Subsequently, all parties were allowed to file Post-Hearing Briefs. The Final Report of the

Hearing Examiner was filed on April 25, 1996, and the Defendants filed comments

thereon.
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For the most part, the facts in the case are not in dispute; the controversy centers
rather upon the parties’ conflicting interpretations of Virginia law. The facts are as
follows: |

Norwest Corporation (“NC") is a bank holding company and the parent company
of Norwest Mortgage, Inc. (“NMT”) and American Land Title Company, Inc. (“*ALTC”).
NMI originates residential first mortgage loans and sells the bulk of these loans in the
secondary market to entities such as the Federal National Mortgage Association (“Fannie
Mae”), the Federal Home Loan Mortgage Association (“Freddie Mac™), and the
Government National Mortgage Association (“Ginnie Mae™).! ALTC is a title insurance
agency licensed in Virginia to procure title insurance policies from licensed title insurance
companies.

In 1992, NMI and ALTC began to develop a program called “Title Option Plus”
(“TOP”). TOP is available to NMI borrowers on loans secured by mortgages on pre-
existing individual residences. Under this program, ALTC prepares a “Title Condition
Report.” If the report reveals no title defects, NMI will make the loan without requiring
the borrower to purchase a lender’s title insurance policy. In general, the TOP fee is 10%
less than the premium on a lender’s ﬁtle insurancé policy.

Before the development of TOP, secondary purchasers of NMI'’s loans required
such loans to be backed by either lender’s title insurance or a lawyer’s title opinion. The
documents conveying the loan to the secéndary market also contained the iender’s

guarantee as to the first lien status of the loan sold. Now, by a special agreement

! NMI sells 53% of its loans to Ginnie Mae, 23% to Freddie Mac, and 16% to Fannie Mae. The record is
silent as to the disposition of the remaining 8% of the loans.
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négotiated by NC and NMI, Fannie Mae and Freddie Mac will accept TOP in lieu of
lender’s title insurance or an attorney’s title opinion. With TOP, NMI agrees to cure any
title defect in the loan secured by the mortgage, or to r;purchase the loan from these
secondary purchasers, and NC further guarantees NMI’s performance. Ginnie Mae does
not require the additional guarantee from NC, but also accepts TOP on loans sold to it by
NML

The Examiner concluded that TOP constituted insurance: “TOP falls squarely
within the definition of title insurance found in Code'§ 38.2-123. It is insurance which
protects secondary lenders from economic losses caused by reason of liens and
encumbrances on property securing an NMI loan. TOP also guarantees an NMI loan’s
first lien status by protecting the secondary lenders from any loss caused by any on- or off-
record title defects during the term of the loan. Clearly, TOP is title insurance.”® On the
basis of that finding, the Examiner recommended that the Commission enjoin the
Defendants from offering TOP in the Commonwealth and impose a $60,000 fine,
suspending half of the fine on the condition that the Defendants cease selling TOP in
Virginia. On May 10, 1996, the Defendants filed their comments on the Examiner’s
Report. |

NOW THE COMMISSION, having considered the Examiner’s Report, the
comments and exceptions thereto, the record evidence herein, as well as the relevant rules
and statutes, is of the opinion and finds that TOP is not insurance under the current state

of the law in Virginia. While the public interest may necessitate that products such as TOP

2 Report, at 14.
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be regulated, until the General Assembly acts to grant the Commission authority over such
products, there is no basis upon which the Commission may act. Accordingly, the
Commission will dismiss the Rule to Show Cause. |

The Commission finds that TOP does not involve the shifting of risk that is
essential to the creation of insurance. NMI, like any lender, incurs a risk that the priority
of its lien. is not what it believed it to be when the loan was made. NMI creates and bears
that risk itself by virtue of its decision to make the loan. When lender’s title insurance is
purchased, NMI (the lender) transfers its risk to the iitle insurance company. But where
TOP is involved, NMI retains the title risk.

The issue in this case is whether TOP is insurance. There is no definition of
insurance in the Code of Virginia.’ In concluding that TOP constitutes insurance, the
Hearing Examiner principally focuses on two cases.* The Report lists and relies upon the
five elements necessary for a contract of insurance included in American Surety and states
that these elements are present in TOP, thus rendering TOP “insurance” in the Examiner’s
view. The Report suggests that Defendants’ emphasis on the element of transference of
risk, as mentioned in Hilb, “focus[es] more on semantics rather than the underlying
notions and fundamental characterisiics of an insﬁrance contract.™ While the Examiner
acknowledges that the Virginia Supreme Court held, in Hilb, that “shifting of the risk is

the essence ofinsurance,™ he found “no indication that the Court ever intended the word

3 Various kinds of insurance are listed in the Code, but they all assume a definition of insurance. See,
Code §§ 38.2-101 through -137.

4 American Surety Company v. Commonwealth, 180 Va. 97 (1941) and Hilb, Rogal and Hamilton
Companv v. DePew, 247 Va. 240 (1994). In their Comments, Defendants also cited Variable Annuity
Life Insurance Companv v. Clarke, 998 F.2d 1295 (5th Cir. 1993).

> Report, at 9.
¢ Hilb, at 248, citing Variable Annuitv Life, at 1301.
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‘shifting’ to be used in the narrow, overly restrictive context advocated by the
Defendants.”” The Commission must disagree with the Examiner’s analysis and
conclusions. |

The Supreme Court of Virginia, in Hilb, a case where one of the dispositive issues
was whether a particular transaction was insurance, stated that “shifting of the risk is the
essence of insurance.” Further, the test applied to determine whether there was insurance
in that case was whether there was a transfer of risk.

The Commission is of the opinion that the Examiner’s reliance on American Surety
is based upon a misinterpretation of that decision. The Court in American Surety first
determined that fidelity insurance was involved. In so doing, it defined fidelity insurance

by quoting with approval from Corpus Juris:

Fidelity insurance, as the term is usually employed, is a

contract whereby one, for a consideration, agrees to

indemnify another against loss arising from the want of

honesty, integrity, or fidelity of employees or others holding

positions of trust.®
There was thus the transfer of risk, “whereby one, for a consideration, agrees to indemnify
another against loss . . ..” Once the Court determined that insurance was involved, it then
set out the elements necessary to establish an enforceable contract for insurance. The five
elements relied on by the Examiner are the elements necessary to create a contract for
insurance once it has been determined that the contract is to be one for insurance. The

“elements” constitute the test to determine whether there is or is not a contract; the test of

whether there is or is not insurance is the transfer of risk.

7 Report, at 9.
® American Suretv, at 104.
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The Commissioner of Insurance has, through the issuance of Administrative
Letters, recognized the critical distinction between products that involve risk retention and
products that involve risk transference. In Administrative Letter 1995-10, the

Commissioner of Insurance wrote:

An employer may self-fund health benefits for its
employees and contract with an administrator in an ASO
[Administrative Services Only] agreement to process claims
and provide access to a network of providers. In such

cases, the employer bears the ultimate risk of loss for all

health care claims incurred by its employees. Furthermore,
the employer may self-fund to cover its entire risk of loss, or
it may self-fund to a certain dollar cap and purchase stop-
loss insurance to cover any health care claims that exceed an

individual or aggregate cap.

However, with a capitated ASO agreement, the
employer, for a fixed fee per employee, transfers all or a
portion of'its risk of loss for health care claims of its
employees to an administrator, health care provider or other
entity. This type of agreement constitutes a contract of
insurance under Virginia law.’

The Bureau of Insurance has drawn similar distinctions between extended warranty
service plans offered by automobile manufacturers or dealers and those offered by third
parties. In Administrative Letter 1982-10, the Commissioner of Insurance wrote that
“such contracts, by whatever name called, are policies of mechanical breakdown insurance
if offered by a person other than the manufacturer or seller of the covered motor vehicle...

[while] contracts offered by the manufacturer or seller of the covered motor vehicle are

more in the nature of warranties than of insurance. The primary risk of loss under such

® Ex MMB-5, p. 1. Emphases added.
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contracts must remain with and be borne by the manufacturer or seller, or the contract will
be deemed to be an insurance policy.”"°

While we are not bound by the opinions of the ﬁureau, the reasoning contained in
these administrative letters is both persuasive and consistent with the view of the Virginia
Supreme Court that the “shifting of the risk is the essence of insurance.” Further,
adoption of the Examiner’s view would reverse the basis for these administrative rulings
and create at least great uncertainty in the industry. This we should not do unless legally
required, or presented with strong poliéy reason, to ao so. Neither basis exists here.

The Commission must also disagree with the Examiner with respect to the
“warranty” issue. It appears that his analysis is tied to the concept of warranties for
manufactured products. He concludes that if the warranty “protects the purchaser from
losses caused by perils unrelated to the manufacture of the product and outside the seller’s
control, the promise to indemnify is more in the nature of insurance.”®® The Report
explains how the “warranty” NMI makes to the purchaser of the loans protects the
purchaser against off-record defects in the chain of title and also opines that off-record
defects do not relate to the NMI “product,” i.e., the loan, but to the collateral securing the
loan. The Report concludes that siﬁce these oﬁ'—fecord defects could not be under the
control of the Defendants, TOP could not be a warranty and must instead be insurance.

This Mysis ignores the fundamental elements of many basic business

transactions. There are many “warranties” that do not relate to “products” as described in

19 Ex. MMB-4, p.2.
' Report, at 12.
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the Report.'> Warranties are a vital part of most business transactions and are pé::t of the
consideration for many sales. For example, the seller of a business, whether assets or
stock, often has to warrant many things that are not pré)ducts of his company and are far
beyond his control. In such a transfer, the seller may be required to warrant that his
company has free and clear title to all the company equipment, the trucks to deliver the
goods, and the land on which the company is located. He may have to warrant that the
leases for the company outlets are valid and enforceable. These warranties include many,
if not all, of the same risks the Examiner describes, at page 13 of the Report, as beyond
NMTI’s control. There is clearly consideration for these warranties; the buyer would either
not make the purchase or would pay less if the seller did not retain the risks that are
beyond the control of either party. The Examiner’s narrow reasoning would imply, if not
require, that such transactions be deemed to constitute insurance and thus be subject to
regulation. Yet, there has been no suggestion that these daily business transactions
constitute insurance.
According to the record, all sellers of loans to Freddie Mac, Fannie Mae and
Ginnie Mae must agree to indemnify these purchﬁsers against the risk that the lien may not
have first priority. These purchaserg require that fhe seller of the loans obtain either an
-opinion of counsel, a lender’s title insurance policy, or, in the case of NMI, TOP. In the
first instance, the seller of the loan obtains an opinion of couﬂsel as to the priority of his
lien. Similarly, NMI obtains a title condition report where TOP is involve&. In both cases,

the seller of the loan retains all of the risks of off-record defects in the chain of title,

12 While Defendants make an excellent case that the mortgage loan is a “product” as envisioned by the
Examiner, such a finding is unnecessary.
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clerk’s errors and other non-disclosed and non-conveyed interests, which are all matters
beyond the control of the seller and discovery by the title examiner. Part of the
consideration for making the loans necessarily includgs. compensation for thése risks.
Under the Examiner’s reasoning, all loan sales where an opinion of counsel is involved
must also include insurance because, just like the NMI-TOP situation, a risk beyond the
control of the seller is being retained and there is compensation for it."* There has been no
suggestibn that sales of loans accompanied by an opinion of counsel rather than title
insurance involve insurance. They do not. Nor does TOP. The only differences are that
TOP includes a title condition report rather than an opinion of counsel and the borrower’s
funds go to NMI’s affiliate ALTC for the title search rather than to the lawyer. In
substance, each transaction is identical. Neither case involves insurance.

As noted above, the Examiner interpreted Hilb to mean there need not be a shifting
or transference of risk for insurance to arise. Instead, in his view, protection against risk
may be afforded by “‘transferring’ the risk of loss, ‘shifting’ the risk of loss, ‘assuming’
the risk of loss, “distributing’ the risk of loss, or ‘retaining’ the risk of loss.”* Clearly, one
may protect against risk of loss by various means. However, only when one pays another
to take over one’s own risk of loss is insurance éreated. The Examiner’s reading does not,
therefore, interpret Hilb, but rather would require an overruling of it. Contrary to the
Examiner’s interpretation, the Supreme Court, i‘n Hilb, stated and held that “shifting of the -

risk is the essence of insurance,” not assumption or retention of one’s own risk. Thisis a

13 1t should be clear that all lenders obtain compensation in some form for bearing these off-record risks,
as well as all other risks associated with their business. Where opinion of counsel accompanies a loan, the
compensation for the off-record risks is part of the basic fees for making the loan; NMI is similarly
compensated where TOP and a title condition report is involved.

4 Report, at 10.
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critical distinction and not a matter of semantics only. Further guidance is provided by
Variable Annuity Life.

In Variable Annuity Life, the issue was whethel.- banks, which were then prohibited
from dealing in insurance products, could sell annuities. The Court ruled that annuities
were insurance, relying on the United States Supreme Court’s definition of insurance in
Group Life & Health Ins. Co.v. Roval Drug Co., that “[i]nsurance is an arrangement for
transferring and distributing risk.”** The Court, in Variable Annuity Life, found that both
“life insurance and annuities transfer the economic risk of death from the policyholderto -
the insurance company.” Risk transference was the dispositive factor in this case, as in
Hilb.

Every lender “assumes” lien priority risks every time it makes a loan. Some
lenders protect themselves from these risks by transferring them to a title insurance
company. Others lender’s protect themselves by receiving opinions of counsel or, with
TOP, title condition reports. In either of the latter cases, the lender retains lien priority
risks beyond his control, i.e., beyond the ability of the title examiner to discover them.
Under the Examiner’s reading of Hilb, all loans, even those without title insurance, must
necessarily involve insurance becausé of the lendér’s “assumption” and "retention” of
these risks. Clearly, the “assumption” and “retention” of lien priority risks by the lender
cannot equate-to the transfer of risk required by Hilb.

Another problem with the Examiner’s analysis is that the question of whether TOP

is insurance cannot be answered at the time the TOP transaction occurs. The Examiner’s

15 440 U.S. 205, 211; 99 S.CL 1067, 1073; 59 L.Ed.2d 261 (1979), quoting R Keeton, Insurance Law §

1.2(a) (1971).
1 998 F.2d 1295, 1301 (5th Cir. 1993).
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determination that TOP constitutes insurance depends on the sale of the loan into the
secondary market and the guarantees and warranties relaied to such sales. Thus, if NMI
were to retain a loan in which TOP is involved, there vi;ou!d. under the Examiner’s
rationale, be no insurance. The determination of whether TOP is insurance should be
made when the TOP transaction occurs. With a lender’s title policy, there is a transfer of
risk from the lender to the title company and the fact that this constitutes insurance can be
dete:ﬁﬁneé when the policy is issued. If NMI were to keep a loan with TOP, there would
never be “insurance” under the Examiner’s rationale because there would be no sale with
the attendant warranties or guarantees; that are needed to create insurance. While NMI
apparently sells all or most of its loans, other lenders do not. Under the Report’s analysis,
if a lender adopted the TOP program and retained some or all of its loans for a period of
time, then, perhaps years after a loan was made, TOP would suddenly become “insurance”
at the time of the sale of the loan. The Hilb Court’s requirement of the transfer of risk
avoids this flaw. When the transaction occurs it can be determined whether it is insurance.
Finally, it must again be remembered that the issue in this case is whether TOP is
insurance. The Examiner appears to conclude that if a product looks like insurance, and is
sold like insurance, it must be insuraﬁce. 7 Such 1s not the case under the current state of

the law in Virginia, however, where the transfer of risk “is the essence of insurance.”

17 Nebraska statutes define insurance to include, under certain circumstances, the “equivalent” of

specified activities that could make TOP insurance. See, Norwest Corp. v, State of Neb. Dept. of Ins,,
Docket No. 527 (Lancaster County, Neb. Dist. Ct, Jan. 5, 1996) and NEB. REV. STAT. § 44-1942.

Virginia has no comparable statutes,
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There being no transference of risk in the creation and issuance of TOP, it is
simply not insurance. We have no authority to act here. Therefore, we must dismiss the
Rule to Show Cause. Accordingly, |

IT IS ORDERED THAT:

(1) The Rule to Show cause be, and hereby is, dismissed; and

(2) The papers herein be placed in the file for ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to:
Norwest Corporation, et al., 6th & Mai'quette, Minn.eapolis, Minnesota 55479-1052;
Stephen D. Morrison, Esquire, Norwest Mortgage, Inc., 405 S.W. 5th Street, Des
Moines, Iowa 50309-4626; David F. Peters, Esquire, and Louanna Godwin, Esquire,
Hunton & Williams, Riverfront Plaza, East Tower, 951 East Byrd Street, Richmond,
Virginia 23219-4074; C. William Waechter, Jr., Esquire, and Ralph L. Axselle, Esquire,
Williams, Mullen, Christian & Dobbins, P.O. Box 1320, Richmond, Virginia 23210-1320;

and to the Bureau of Insurance, in care of Deputy Commissioner Mary M. Bannister.

A True Copy
Teste:
. ) Clerk of the

N State Corporation Commission
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IN THE nnx MAR 21 1597 ,“.
Uwu_—.,u U
SUPREME COURT OF VIRGINIA RICHMOND, WRSINIA
AT RICHMOND

LAWYERS TITLE INSURANCE CORPORATION, )
Appellant, )
) Record No. 970385
V. )
) S.C.C. Case
NORWEST CORPORATION, et al., : ) No. INS950079
' Appellees. )

SSIGNMENTS O OR

Lawyers Title Insurance Corporation, pursuant to Rule 5:21(i) of the Rules of
the Supreme Court of Virginia, assigns error as follows to the Final Order and Opinion
entered by the State Corporation Commission (“Commission”) on October 28, 1996, in
Case No. INS950079:

1. The Commission’s Final Order and Opinion concluded that the Title
Option Plus (“TOP") program conducted in Virginia by Norwest Mortgage, Inc. and
its affiliated companies does not constitute the business of insurance subject to
regulation by the Commission because the TOP program does not involve a transfer or
shifting of risk, an essential eiémem of msurance under Virginia jurisprudence. The
Commission’s conclusion in that regard is not supported by evidence in the record; is
arbitrary, capricious and constitutes an unreasonable exercise of the Commission’s

authority; and is erroneous as a matter of law.
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2. The Commission’s Final Order and Opinion concluded that the TOP
program does not constitute the business of insurance because the program is
indistinguishable from warranties made by sellers of goods or services in many daily
business transactions. The Commission’s conclusion in that regard is not supported by
evidence in the record; is arbitrary, capricious and constitutes an unreasonable exercise
of the Commission’s authority; and is erroneous as a matter of law.

Respectfully submitted,

LAWYERS TITLE INSURANCE
CORPORATION

By
Counsel

Howard W. Dobbins

Ralph L. “Bill” Axselle, Jr.

C. William Waechter, Jr.

Charles E. Wall

Williams Mullen Christian & Dobbins
Post Office Box 1320

Richmond, Virginia 23218-1320
(804) 643-1991
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ERTIFIC F SERVICE
The undersiéned certifies that a copy of the foregoing Assignments of Error was
mailed or delivered by hand to The Honorable James S. Gilmore, III, Attorney
General, Commonwealth of Virginia, 900 East Main Street, Richmond, Virginia
23219; James C. Dimitri, General Counsel, State Corporation Commission, 1300 East
Main Street, Richmond, Virginia 23219; and David F. Peters, Esquire, and Louanna
dewin, E.squire, Hunton & Williams, Riverfront Plaza, East Tower, 951 East Byrd

Street, Richmond, Virginia 23219-4074, this 21st day of March, 1997.
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