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1 P A R T I A L T R A N S C R I P T 

2 (The court reporter was sworn.) 

3 THE COURT: Mr. Snyder, did you want to make a 

4 closing argument? 

5 MR. SNYDER: Yes; If I could have AAA and ZZZ? 

6 (Whereupon, the bailiff handed counsel the 

7 exhibits. ) 

8 Your Honor, let me just start with what I think 

9 might be a more accurate depiction 

10 (Whereupon, Mr. Snyder began writing on easel.) 

11 THE COURT: Let me give you a magic marker that 

12 -- because I can't read what you put up there. 

13 (The court handed counsel an item for his use.) 

H: MR. SNYDER: I'm going to read it out loud 

15 anyway, Your Honor. 

16 THE COURT: All right. 

17 MR. SNYDER: My handwriting is so bad it 

18 wouldn't matter whether or not I was writing 

19 (Whereupon, Mr. Snyder continued writing on the 

20 easel.) 

21 Mr. Gogal earlier mentioned, I believe, in the 

22 motion to strike, compare what we have as far as evidence 

23 concerning the location of the cemetery. And I think under 
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1 the column marked, 'us,' we could summarize the basic 

2 evidence that's gone in from the Plaintiff concerning the 

3 area where the cemetery is actually located. 

4 We can look at the testimony from Mr. Atkisson, 

5 the area that was maintained as a cemetery, the route that 

6 was used in relation to ZZZ to access the 15-acre parcel 

7 and the cemetery, the area that was plowed, and, 

8 conversely, the area that was not plowed, the location of 

9 the cedar stump, the location of the standing cedar with 

10 the barbed wire; and I think we can also look at the survey 

11 that includes Outlot A. 

12 Now, as I understand the Defendants' case, . they 

13 basically are relying upon the description of the burial 

14 lot in the deeds, which is one-quarter acre in the 

15 southeastern corner, and upon the location of the graves. 

16 And I think one of the best pieces of evidence as to where 

17 the cemetery is, is exhibit 11-D of the Defendants where 

18 they had the surveyor and the archeologist work together to 

19 locate the headstones and feetstones. 

20 Now, it wasn't identified for us, I do not 

21 believe, which stones were headstones, which were 

22 feetstones. But, we have the ston~s marked. If you look 

23 at the stone that is closest to the dividing line between 
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1 partition lot 2 and the 15-acre parcel -- my understanding 

2 is that that drawing was made to scale. I measured it with 

3 a ruler and it showed that the nearest stone is one point 

4 -- well, one foot, three inches. The next closest one is 

5 two feet, six inches. And the third one is approximately 

6 the same distance. 

7 And if you look at what Defendants have already 

8 argued and was not accepted into evidence -- but, as Your 

9 Honor mentioned, it probably makes for argument, and it was 

10 argued. If you drew the quarter acre in, starting at the 

11 dividing line between the lots at point G, and extend it as 

12 far back as outlot A, and then extend it, I guess, to the 

13 west to make a quarter acre, then you would have a cemetery 

14 that has the nearest burial plot one foot, three inches, on 

15 the one side, and approximately 70 feet from the nearest 

16 burial stone on the other side. 

17 If you look at Outlot A, which is also drawn to 

18 scale, you'll see that there is a border of approximately 

19 30 feet on either side from the nearest burial stone. 

20 Now , the other portion of 11-D that's included 

21 in that diagram is the rectangular box. And the 

22 archeologist said that that box represented topographically 

23 -- measured from the top of the swale this area surrounding 
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1 the cemetery -- I'm sorry , surrounding where the grave 

2 stones are. 

3 I think it is a very logical, clear, and 

4 necessary implication to make that where he has put this 

5 line (indicating), you can see the rectangular box line 

6 runs exactly on top of the dividing line between the lots. 

7 And as Your Honor was out there --

8 THE COURT: I'm sorry, would you repeat that 

9 last sentence? I just missed it. You could see what? 

10 MR. SNYDER: On 11-D 

11 THE COURT: Yes, I'm with you. I just missed 

12 the absolute last thing you just · said. 

13 MR . SNYDER: The dividing line, the one side of 

14 this box, the side that's closest to the stones, runs 

15 exactly on top of the dividing line . 

16 THE COURT: Between what was --

17 MR. SNYDER: Between the 15-acre parcel and 

18 partition lot 2. 

19 THE COURT: All right. 

:20 MR. SNYDER: Now, as anybody who's been out 

:n there on the property I do not think anybody can say that 

22 it was possible to see such a clearly defined rectangular 

23 space. And to say that this is a little self-serving to 
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1 have the top of the rise exactly within less than any 

2 measurable distance that the surveyor could do, with 

3 actually having it right on top of the line, is stretching 

4 the imagination quite a lot. 

5 And I think, as Mr. Atkisson testified, that 

6 the area maintained around the cemetery is from the swale. 

7 And if you were to locate the cemetery in the area within 

8 the area of that rectangular box, and to do, I guess, then 

9 the logical thing to say, well, then the quarter acre has 

10 to -- if it can't extend into the 15-acre parcel, well, 

11 then the quarter acre must extend out into the partition 

12 lot 2. Then you have all of the bodies concentrated in one 

13 tiny portion, almost a corner of the burial lot. There's 

14 no reason to believe that that's the case . 

15 If measured from the bottom of the swale, or 

16 even at the mid-point of the swale, we're clearly within 

17 the 15-acre parcel. And at the bottom of the swale we are 

18 even more into the 15-acre parcel. 

19 The other evidence that they have as to the 

20 location is the deeds. And I do not contest the fact that 

21 there is no mention of a cemetery in the 15-acre parcel, 

22 and there is a mention of the cemetery in partition lot 2. 

23 But, it is impossible to find the location of the cemetery 

RUDIGER 8c GREEN REPORTING SERVICE 
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1 based upon that description. 

2 As Mr. Simpson said, it could be one yard by a 

3 thousand yards in order to arrive at the one-quarter acre 

4 designation. And then you don't really know where it's 

5 going to lay. To arbitrarily draw a line that comes within 

6 one foot and three inches on one side, and 70 feet on the 

7 other side, I think flies in the face of how people 

8 normally create and maintain cemeteries. 

9 The other thing that needs to be taken into 

10 account as far as the monuments that were testified to, the 

11 testimony concerning the area that was maintained at the 

12 cemetery, was all presented by one witness, Mr. Atkisson. 

13 The Defendants chose not to cross-examine him. The 

14 Defendants did not call him as a witness. 

15 The only possible source of attempting to 

16 impeach his testimony, as I followed it, was that when he 

17 made the statement on cross that Nicholas was by point G, 

18 it was read from the deposition that you don't know where 

19 any of these bodies are. He said, "That's correct. I only 

20 know what other people told me," which he was told he can't 

21 testify to . 

22 So, all he knows -- obviously he wasn't there 

23 when the burials took place. But, if you ask him what's at 
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1 point G, it's his understanding that it's Nicholas. But, 

2 again, he can't testify to that because he wa~ told that by 

3 somebody else. 

4 THE COURT: Well, I thought he said in his 

5 direct testimony that he thought that Nicholas was buried 

6 close to point G. But, I don't believe he said on what 

J side of point G he was buried. 

8 MR. SNYDER: Well, when he was referencing it, 

9 the idea but, I believe he was referencing it in context 

10 of, when you came in on the easement off of point G, you 

11 were very close to Nicholas. And that's what he -- I had 

12 him describe the area of the box. He said that that box 

13 would have been on top of Nicholas. That's how that 

14 testimony came out. 

15 THE COURT: On top of Nicholas? 

16 MR. SNYDER: or very near him. 

17 THE COURT: Well, that's a fair distance then 

18 from -- just roughly looking at the corner of the box 

19 closest to point G, it's probably 20 feet away from point 

20 G, if you look at that 40 foot measurement there that the 

21 surveyor has platted from G to the box. 

22 MR. SNYDER: Well, tha~'s where the stone is. 

23 He's saying -- I mean, Mr. Atkisson never knew where the 
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1 stones were. He's never testified to that. But, it was 

2 his understanding of where Nicholas was buried . 

3 I mean, it's not -- from looking at these 

4 stones I'm not even sure which way the bodies were supposed 

5 to be lined, because if there's headstones and footstones, 

6 most of them don't match up with anything. And it was 

7 never testified as to which is which. So, I'm not sure how 

8 we're supposed to interpret that evidence. 

9 But, he wasn't referencing --

10 THE COURT: Well, the archeologist detected 

11 rows of bodies buried there with an east-west orientation 

12 of the bodies, I think· he said. 

13 MR. SNYDER: Right, with headstones and 

14 footstones. We've got three that are t6 the left and above 

15 the modern gravestone. And obviously they seem to be --

16 we don't know which way the bodies are l y ing because they 

17 wouldn't be lying in the end across those three marks. 

18 They should be lying above or below them. 

19 And the same with the stone to the bottom right 

20 o f the marker, the one that's near the 15-acre parcel. We 

21 don't know whether that's a headstone or a footstone, or 

22 where the other would lie. 

23 And I think it's logical to a rgue that if you 
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1 have stones as close as they are to that property line 

2 you're going to maintain an area that would be wider than a 

3 foot and three inches to ensure that people aren't walking 

4 across that particular grave site. 

5 The other arguments --

6 THE COURT: Well, why would none of the deeds 

7 to the 15-acre parcel then have referred to the family 

8 cemetery in the southwest corner? 

9 MR. SNYDER: Well, which deed are you referring 

10 to? 

11 THE COURT: Well, in the various property 

12 descriptions on the 15-acre parcel there's no reference at 

13 all to the cemetery. 

14 MR. SNYDER: Well, I think it's because, first 

15 of all, it was my understanding that the area that 

16 contained partition lot 2, the 15-acre parcel, were 

17 originally owned by the Saunders family. And Nicholas 

18 Saunders is who George Atkisson had said he understood to 

19 be buried near the point G. 

20 Well, at some point we know that there's the 

21 partition where they generally locate the family cemetery 

22 in partition lot 2. But, it's clear it wasn't surveyed, 

23 otherwise it would have given qimens i ons on it. They gave 
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1 dimensions, metes and bounds, or the angles for everything 

2 else, but they didn't do that for this. 

3 But, the next thing that happened well, 

4 actually the first thing that happened is Thomas Adams 

5 receives the 15-acre parcel. And then out of a partition 

6 suit he receives lot 2. Now, he owns both sides of that 

7 cemetery. It wouldn't be necessary for him, from his point 

8 of view, to either survey the cemetery, or to locate it 

9 more specifically. He owns the land on both sides of it . 

10 So, now he has a cemetery. And to locate it 

11 with more specificity would be of no importance to Thomas 

12 Adams. I mean, that's why, I think, it's not referenced . 

13 And that's why, also, it's not until all of these lots are 

14 put together and are sold, and you except it out, that 

15 cemetery, then for the first time there's a need to survey. 

16 And that .was done, as by Outlot A, in the 1978 plat. 

17 I mean, again, if you look at outlot A, Outlot 

18 A has approximately 30 feet on either side of where these 

19 bodies are buried. 

20 THE COURT: Now, Outlot A was created by the 

21 1978 dedication of Hunter Forest; is that right? 

22 

23 

MR. SNYDER: Hunter Mill Forest. 

THE COURT: Hunter Mill Forest? 
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1 MR. SNYDER: That's correct. 

2 MR. GOGAL: Objection; '79, Your Honor. 

3 THE COURT: 1 79? 

4 MR. SNYDER: 1 79. 

5 THE COURT: Now, at that point who owns what's 

6 now Wendover? 

7 MR. SNYDER: In '79 it may have been the 

8 Hawthorne's. 

9 THE PLAINTIFF: The Hawthorne's are on the left 

10 and Trotter and Pritchard are on the right. 

11 MR . SNYDER: And I think actually the documents 

12 that are before this court would show that the Hawthorne's 

13 own the area below the 15-acre parcel, and the Trotter's 

14 owned it -- no, that's backward. 

15 THE PLAINTIFF: Lot one in partition 

16 (inaudible) would have been Trotter and --

17 MR. GOODMAN: Your Honor, Wendover III was 

18 owned by Charles Hawthorne and his wife. And the property 

19 to the left on the other side of 880-foot line was owned by 

~o Ed Pritchard and Amy Trotter as trustees. And that became 

21 Wendover II. 

22 

23 

THE COURT: All right. 

MR. SNYDER: And that brings me to another 
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1 point. Apparently their argument -- we have in evidence 

2 exhibit number 16 of the Defendants, which I assume was 

3 i ntroduced, or it certa i nly the argument made when I 

4 objected to it, was that this was evidence of unclean 

5 hands. 

6 And it's also supposed to be evidence, and thi s 

7 is a note that I made at the time that it was stated, that 

8 exhibit 16 would show that Fairfax County owned the area of 

9 outlot A and that they don't want the easement. 

10 THE COURT: Are we talking about exhibit 18 

11 now, is that right? 

12 MR . SNYDER: Is it 18 ? 

13 THE COURT: I'm sorry, I just --
MS . DIMAURO: Your Honor, I believe that's 

15 correct. 

16 MR. GOGAL: It was exhibit 18. 

17 MR. SNYDER: I'm sorry, you're right. 

18 Actually, I got ahead of myself on that. Let me refer to 

19 16 at this point. 

20 THE COURT: All right. 

21 MR . SNYDER: Sixteen --

22 THE COURT: Sixteen is _the preliminary plan f or 

23 Hunter Mill Forest. 
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1 MR. SNYDER: Right; which the evidence is it 

2 was not approved. 

3 THE COURT: Right. 

4 MR. SNYDER: It was never built . My 

5 understanding, the reason -- the argument that will be 

6 based upon that exhibit is that it shows that they could 

7 have built a road through Hunter Mill Forest that would 

8 have gone directly to the cemetery. 

9 And if you look at exhibit 18, one of the 

10 reasons that that particular proposal was not approved was 

11 the county required that the property where this road that 

12 goes by the cemetery -~ you can see on exhibit 16, it says 

13 it's owned by E.A. Pritchard and Amy S. Trotter as 

14 trustees. That's in exhibit 16 . 

15 And exhibit 18, there's a letter from the 

16 Trotter's saying the property is not f or sale. 

17 THE COURT : Not the Trotter's; Pritchard and 

18 Trotter are attorneys who made a killing in land in Fairfax 

19 County when there was a killing to be made. I know, I used 

20 

21 

:22 

to work for both of them 15 years ago. 

MR. SNYDER: Well, you can see from exhibit 18 

that that parcel in order for Fairfax County to approve 

that plan and that road, they felt that it was necessary 
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1 that that property be acquired. And there's a letter 

2 from 

3 THE COURT: Which letter is that? 

4 MR. SNYDER: I believe it's in the upper right-

5 hand corner. It's addressed to Harold o. Miller. 

6 THE COURT: From Mr. Trotter? 

7 MR. SNYDER: From somebody Trotter; Amy? 

8 THE COURT: Amy; so, Mr. Trotter says the 

9 property is not for sale. 

10 MR. SNYDER: That's correct. 

11 THE COURT: And where does it say that the 

12 county was requiring group development of the property? Or 

13 is that the testimony of Mr. Atkisson? 

14 MR. SNYDER: That was the testimony of Mr. 

15 Atkisson. If you can -- it's actually referenced in the 

16 letter from Harold Miller about -- in a letter dated July 

17 24, 1978, to Leonard Horton 

18 THE COURT: Can I take a look at that? 

19 (Mr. Snyder handed the court a document for her 

20 examination.) 

21 

22 

23 

MR. SNYDER: It's paragraph D that talks about 

the swale and the need for a road through the property. 

THE COURT: All right. I think it's not 

RUDIGER & GREEN REPORTING SERVICE 
C E~Tif! !EO VE.R9ATIM REPOqTERS 

~ 1 16 LEO"<A~D DRIV E 

170 3 1 S? 1 31 36 



16 

1 disputed that -- obviously it's not disputed that the 

2 preliminary plan representing the Defendants in exhibit 16 

3 never came to fruition for one reason or another. 

4 MR. SNYDER: I mean, again, I mean, if that's 

5 the -- I don't understand why it's admitted. I assume it's 

6 admitted on the representation that it is evidence of 

7 unclean hands. 

8 THE COURT: Well, I think it's also -- and 

9 maybe I'm reading between the lines, and we'll have to wait 

10 until closing argument of the Defendants to find out 

11 exactly why it's admitted, but to show, also, Mr. 

12 Atkisson's involvement in the development of the property. 

13 To a certain extent it's saying that he was 

1J involved in developing what's now Hunter Mill Forest, and 

15 that under the Defendants' view the access easement , if any 

16 to the c~metery, was over old partition lot 2, which is now 

17 in part Hunter Mill Forest; and to the extent that the 

18 cemetery is now landlocked and part of it is his own doing. 

19 Is that reading your minds there? 

20 MR. GOGAL: Yes, Your Honor, that is it. 

21 THE COURT: All right. 

22 MR. SNYDER: I mean, again, I don't think 

23 that's supported by the evidence. Because , number one, 
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1 there is no evidence as to what his involvement was in the 

2 development of this property, whether or not he had any 

3 input in the layout of the streets. 

4 In fact, there's no evidence as to his degree 

5 of control over the development even to have allowed it. 

6 And the one piece of evidence, 16, that shows the road 

7 going to the cemetery appears to have required by the 

8 county the acquisition of that property which the property 

9 owner said it's not for sale. 

10 So, if anything, I would think that it would 

11 show that an attempt was made, but it was not able to be 

12 accomplished because it would not be approved by the county 

13 as it was proposed. 

14 And, again, when we look at the totality of the 

15 evidence that's presented, from my looking at the prior 

16 proceeding in this matter before Judge Fortkort, and the 

1i evidence that was presented by the Defendants in this 

18 matter, the only piece of additional evidence is the 

19 location of the stones in the burial plot. And if 

20 anything, I think that evidence supports our argument of 

21 where to locate the cemetery. 

22 Now, I would want to reference three cases to 

23 the court's attention. It may not be relevant in terms of 
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1 you really haven't heard arguments on this . 

2 Cushman Corporation versus Barnes,. 204 Virginia 

3 245, page 253, talks of when you divide a dominant estate 

4 the easement appurtenant to it is going to go to both 

5 sections even if you convey and I'll just read the 

6 language, "When a portion of the dominant estate is 

J conveyed away without accepting the right-of-the-way, the 

8 owner of such portion has the right in connection with the 

9 reasonable use of his land to make use of the easement if 

10 his land was accessible thereto." 

11 And in this particular 

12 THE COURT: So, at this point you're talki~g 

13 about the deed in 1978 from Florence Atkisson and the other 

14 Atkisson heirs to Harold Miller 

15 MR. SNYDER : Right. 

16 THE COURT : -- when they transferred the 15-

17 acre parcel? 

18 MR. SNYDER: When they transferred the 15-acre 

19 parcel counsel has argued that they also included the 

W easement . Well 

21 THE COURT: Well, they did. 

22 MR. SNYDER: They did, put all that was was 

23 restating the law. When they conveyed the 15-acre parcel 

--------

R U D IGER 8: G RE EN REPORTING S ERV ICE 
CE ~Tl~ IE O VERBATI M REPORTeqs 

4 I t 6 LEONA RD DRI VE 

C:l). fqF.\)( v t ::a G I '\I I A 2203C 

17031 59 1 3 <36 

,.t.8 J 



19 

1 the easement went with it, whether it was in the deed or 

2 not. And that's what this case is saying, that it doesn't 

3 matter, you can include it or not include it, it goes. And 

4 that any portion of the dominant estate, therefore, can 

5 still use that easement. 

6 So , the fact that it's in there does not speak 

7 to intent. All it does is show -- it reiterates what would 

8 happen legally even if they haven't included that language. 

9 In the case of Wagoner versus Coal Corporation, 

10 199 Virginia 741, there's been no argument on this point. 

11 I'm not sure if it's really in controversy. This is 

12 referencing the fact that the 880 feet is not what's 

13 represented on ZZZ. That's 830 feet. 

14 THE COURT: What case is that you're referring 

15 to? 

16 MR. SNYDER: Wagoner versus Coal Corporation, 

17 199 Virginia 741. 

18 THE COURT: All right. 

19 MR. SNYDER: And it's actually a case that's 

20 cited in the Supreme Court opinion in thi s matter. 

21 On page 746, the Supreme court of Virgi nia 

22 says, "Even where there has been a definite location of an 

23 easement it may be changed with the express or implied 
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1 consent of the persons interested. Such consent may be 

2 implied from the acts and acquiescence of the parties, and 

3 an estoppel to claim a former location to be the true one 

4 arises from acquiescence in the change . " 

5 And I would say that from the evidence, again, 

6 unimpeached, unrebutted, of the route taken along ZZZ, that 

7 that is the route. And it has been from the witness that 

8 we have, with the oldest memory of it, to a date back to 

9 from when he was born in 1920 and into the thirties when he 

10 was using it. 

11 Then the last case I would draw your attention 

12 to is the case of Lindsey versus .Clark, 193 Virginia 522, 

13 which just sets out -- again, I don't know if this is going 

14 to be argued . If it is, I would just like the court to be 

15 aware of it. 

16 THE COURT: You'll have the opportunity for 

17 rebuttal argument. 

18 MR. SNYDER: I know. I would like the court to 

19 be aware of this. 

20 

21 

:22 

23 

THE COURT: All right. 

MR . SNYDER: If abandonment of this easement is 

argued, either because of a change in location or because 

of non-use, the standards set for proving abandonment --
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1 this is on page 525 of Lindsey versus Clark -- "The burden 

2 of proof to show the abandonment of an easement is upon the 

3 party claiming such an abandonment and it must be 

4 established by clear and unequivocal evidence . " 

5 And it also says that, "A mere non-user' · no 

6 matter for a period how long, shall not constitute 

7 abandonment." There would have to be acts associated with 

8 that. 

9 So, as far as the Plaintiff's case we have the 

10 testimony of Mr. Simpson through the evidence of ZZZ; 

11 largely, I believe, we concede the shaded portions of ZZZ 

12 and the view taken by the court; the testimony concerning 

13 ZZZ from Mr. Atkisson. And I believe that if you look at 

14 all o f the evidence concerning where the cemetery is 

15 located, and you make the logical implicat i ons from where 

16 they've ~ocated these graves, there i s no doubt that this 

17 cemetery has to be located on both s i des of the div id i ng 

18 line between partition lot 2 and the 15-acre parcel. 

19 THE COURT: All right, thank you. 

20 Mr. Gogal? 

21 MR. GOGAL: Your Honor, I'd like to start with 

22 just a couple of quick housekeeping matters. 

~3 THE COURT: All right. 
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1 MR. GOGAL: I have a memorandum I prepared on 

2 the issue of location, which I would prefer not to argue at 

3 this time because I believe, and I hope the court will 

4 agree with m~, I hope, after my argument that the court 

5 will declare there is no easement for Mr. Atkisson. And I 

6 would like to preserve the argument by filing this 

7 memorandum. 

8 THE COURT: All right; you can hand it .up. 

9 (Whereupon, Mr. Gogal handed the court a 

10 document for her examination.) 

11 Did you give a copy to Mr. Snyder? 

12 MR. GOGAL: I'll do that right now, Your Honor . 

13 (Whereupon, Mr. Gogal handed counsel a document 

14 for his examination.) 

15 THE COURT: All right. 

16 MR . GOGAL: It's a very short memo . 

17 THE COURT: My favorite kind. 

18 MR. GOGAl: Which I believe you will agree 

19 with, in any event. 

20 In addition, Your Honor, I wanted to correct 

21 something in my trial memorandum. I cited there's a 

22 third theory of the easement by necessity. The Russakoff 

23 versus Scruggs case is a case that discusses all different 
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1 types of easements. And essentially there are two. 

2 I believe there is a distinction b~tween an 

3 easement by implication for pre-existing use and one for a 

4 necessity. If I could, I'd like to hand up a copy of the 

5 Russakoff case, and the case that I do think would be on 

6 point, which is the Middleton v. Johnson case. And that is 

J the case that Russakoff cites for the elements of an 

8 easement by necessity . 

9 (Whereupon, Mr. Gogal handed the court 

10 documents for her examination.) 

11 THE COURT: All right; so what have you averred 

12 in your memorandum now, the easement by necessity and the 

13 easement by prior use? 

MR. GOGAL: They're very similar. They have 

15 some common elements. That's a critical distinction -- is 

16 that easement by prior use they would have to prove that 

17 there was actual active use of the property . They still 

18 have to prove a common grantor. But, what they wouldn't 

19 have to prove is necessity. And here they're making an 

20 argument, this is an easement by necessity. 

21 And I could just very quickly run down the 

22 elements. For an easement by neces_si ty you have to have 

23 basically that the property is entirely surrounded. When 
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1 you create a landlocked parcel, you either completely 

2 surround it, or you surround it and then maybe it borders a 

3 stranger, so that you have c reated a situation where i t's a 

4 landlocked parcel. There's no evidence of that in thi s 

5 case. 

6 And, also, you'd have to show that, "A way of 

7 necessity will not be established if there's another way of 

8 access." And clearly the undisputed evidence is there was 

9 a partition access for the cemetery . 

10 So, the easement by necessity is not -- t here 

11 is absolutely no way that can be established in this case. 

12 And thi s is really the correct authority for that 

13 propos i tion . I did want to point that out to the court. 

1-! THE COURT : All right. 

15 MR. GOGAL: Your Honor, Mr. Snyder made 

16 reference to the fact there's not much difference from the 

17 trial before and the trial now. And, Your Honor, I wasn't 

18 at that trial, but I can tell the court I read the entire 

19 trial transcript. And this case they put on today is 

20 radically different in many respects. 

21 In this tr i al, Your Honor , we have some pretty 

22 precise stipulations. And we provide d the court with a 

23 c lear reference of what the land records are and what they 
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1 mean. We have a stipulation that the partition easement 

2 served the burial lot. We have a stipulation as to what 

3 these critical deeds are. 

4 In the last trial everything they had, one by 

5 one, over the course of many hours through a 

6 THE COURT: Well, years, really. I mean, the 

7 trial stretched out over a year and a half. 

8 MR . GOGAL: These (indicating) that we put all 

9 in this trial exhibit one, almost virtually all of which 

10 had nothing to do -- most of them don't have much to do 

11 with the case other than historical. We put in separate 

12 deeds, those that really are the .critical deeds. And I 

13 thi nk we' ve done a pretty good job of highlighting the 

14 pertinent deeds in this case. 

15 THE COURT: Well, I do want to give my 

16 compliments to all counsel for streamlining the 

17 presentation of this case . The stipulations went a long 

18 way to really narrowing the issues. 

19 Really, very few of the facts are in dispute. 

20 MR. GOGAL: Your Honor, from my perspective it 

21 could have been decided on summary judgment just based on 

22 the stipulations. But, I think certainly the court has a 

23 full picture of some of the facts, whether they're relevant 
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1 or not. 

2 But, I would note that at the previous trial 

3 it's interesting that Mr. Frey who tried the case before 

4 Mr. Snyder -- well, Mr. Snyder was there but Mr. Snyder 

5 took over the case in some aspect. 

6 But, Mr. Frey said that, "At this trial the 

7 only evidence as to where the location of the cemetery is 

8 is Mr. Atkisson's testimony, which he says the cemetery 

9 existed on both sides of point G, and that point corning up 

10 to the road. Both sides have curiously argued that the 

11 surveyor could have gone out there, gotten to point G and 

12 told us where those monuments were; all to the right or all 

13 to the left of point G. " 

14 And that's precisely what we've done in this 

15 trial, Your Honor. We have located those with the 

16 archeologist. We've located the actual cemetery, what was 

17 actually used for the graves. And we've also gotten a 

18 surveyor to show where that is in relation to partition lot 

19 2 and the 15 acres. 

20 Also, Your Honor, the last time Mr. --

21 THE COURT: Well, did Mr. Atkisson testify at 

22 the last trial that the graves were located on both lots? 

23 MR. GOGAL: He implied that in his testimony, 
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1 that the cemetery is on both sides of the road. 

2 THE COURT: Did he do it by other than what 

3 I've heard today in terms of where they plowed and where 

4 they maintained it? 

5 MR. GOGAL: No; see, we never got into what he 

6 meant by that. So, the impression that Judge Fortkort had 

7 is, I don't know where any graves are, but I have this 

8 witness telling me there's a cemetery on both sides of this 

9 road. 

10 And the necessary implication was there's 

11 graves on both sides of the road. And here the admission 

12 by counsel that we don't know because nobody went out there 

13 and surveyed, so all we have is George Atkisson's 

14 testimony, and nobody surveyed where these graves are. So, 

15 we' v e got to accept the fact that it is on both sides of 

16 the road. And Judge Fortkort did that. 

17 Your Honor, you can't do that because we now 

18 know where the graves are. And, also, Your Honor, this is 

19 another significant difference, you've got the admission of 

20 Mr. Atkisson this time. There is no one buried on the 1 5-

~1 1 - acre parce . 

22 We also have the deposition of Carlotta 

23 Atkisson. That really deals with the issue of any sort of 

RUD IGER & GREEN REPORTING SERVICE 
CE qTI~ t EO V ERBA. TI M qEPORTE RS 

4 1 16 LEONARD DRIVE 

F 4 tRFA.X VIRGINI A 2203C 

17031 59 1·3 '36 



28 

1 a prescriptive easement where she talks about how, over the 

2 years, of how they got to the property was th~ough the 

3 railroad outlet, either by they went by train, or bus. 

4 They never drove this road to get to the property. There's 

5 no evidence that anyone ever drove on this road. 

6 THE COURT: That was quite a deal they had 

J getting the railroad to stop for them every time they 

8 showed up. 

9 MR. GOGAL : Right; their own private train 

10 stop. Not only did he get a road, he also got a private 

11 train stop. 

12 Judge, I think it's real important to keep in 

13 mind what this case --

14 THE COURT: Those are the good old days. Now, 

15 you go running for a bus and the bus driver sees you and he 

16 steps on the gas (laughter). 

17 MR. GOGAL: I think it's important at this 

18 juncture to sort of focus on what this -- maybe what this 

19 case is not about so we can talk about what it really is 

:W about. 

21 This case is not about locating where on the 

22 p a rtition lot 2 -- how this thing is actually drawn . I 

23 mean, this court is not asked to, or required to decide 
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1 where that quarter acre is on partition lot 2. The court 

2 is also not charged, or this case is not about the court 

3 finding somewhere access for the cemetery. 

4 The only issue in this case is whether Mr. 

5 Atkisson, as one of, perhaps, hundreds of heirs -- because 

6 he's the grandson of one of 16 parties for the partition 

7 decree -- whether Mr. Atkisson, as one of all of those 

8 heirs, can re-establish an easement that was intended for 

9 the 15-acre parcel to serve a cemetery that the land 

10 records clearly reveal is on partition lot 2. That is the 

11 issue in this case, Your Honor. 

12 I think the e vidence is overwhelming that he 

13 cannot do that, and the law will not allow him to do it. 

14 The Walton case we've cited, Your Honor. 

15 Mr. Atkisson does not own Outlot A. All he 

16 owns, Your Honor -- and I guess we have to go back to the 

li --perhaps I could-- I'll do my own char t. 

18 (Whereupon, Mr. Gogal demonstrated on chart. ) 

19 You have the 1892 --

20 THE COURT: Let me giv e you a magic marker. 

21 (Whereupon, the court handed counsel an item 

22 f or his use.) 

23 MR. GOGAL: Thank you, Your Honor. 
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1 1892 -- it's undisputed, it's stipulated in the 

2 land records -- is the deed that created this 15-acre 

3 parcel and the 15-acre parcel easement. And as the court 

4 has noted, and Mr. Snyder has conceded, there's no mention 

5 of a cemetery. 

6 In 1896, Your Honor, we have not just a deed, 

7 we have the Commissioner's report, we have the survey, and, 

8 very significantly, we have a decree of the court of the 

9 Fairfax Circuit Court, a binding decree. It says it 

10 tells us where that cemetery is. 

11 It's a one-quarter acre cemetery in the 

12 southeast corner of partition lot 2. And that decree 

13 prov ides the access to partition -- between lots three, 

14 four, five, and six; the partition easement. 

15 We would argue the only other relevant deed, 

16 Your Honor, is 1978. Because this is the deed in which Mr. 

17 Atkisson claims he, along with his heirs, have excepted out 

18 the cemetery. The land records reveal that in 1978 there 

19 is no Outlot A. They didn't except out Outlot A, they 

20 excepted existing cemetery . 

21 And the existing cemetery --

22 THE COURT: outlot A was not created until 

·_)3 . h ? 1979; r1g t . 
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1 MR. GOGAL: That's right, Your Honor, by a 

2 developer who was trying to locate the property he did not 

3 even own. 

4 Your Honor, the heirs that were party in the 

5 1978 deed, and you might want to look at exhibit five -- I 

6 think it's five. No? Sorry, Your Honor, it's exhibit six. 

7 On the very last page there's an affidavit. 

8 And the affidavit makes it clear, for the record, that the 

9 only heirs in 1978 were the heirs who owned partition lot 

10 2. And those are the heirs of Thomas Adams. 

11 THE COURT: Well, just a minute while I catch 

12 up with you. 

13 MR. GOGAL: Okay; I'm sorry, Your Honor. 

THE COURT: No, that's all right. 

15 (Pause.) 

16 I'm trying my darndest to keep this file in 

17 some semblance of shape. I want to put everything back in 

18 its place before we move onto another exhibit. 

19 All right; the last page of exhibit six is the 

20 affidavit. I'm with you. 

21 Now, tell me again what you want me to look at? 

22 MR. GOGAL: Well, in 1978 Thomas Adams' heirs, 

23 who own partition lot 2 -- now, they didn't own the 
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1 cemetery. What they had is an interest, like a l l the other 

2 relatives, in a quarter-acre -- in partition lot 2. They 

3 had an interest along with the other heirs of the other 15 

4 parties. So, we're talking about probably hundr eds of 

5 people who have an interest preserved in 1896 by court 

6 order. 

7 So, when they sold that property to the 

8 developer, they had to, they were required to, except out 

9 the one-quarter easement in partition lot 2 because they 

10 didn't own that exclusively . They had no right to convey 

11 that away to anybody. 

12 So, what we see in 1978 is a conveyance of the 

13 15 acres and partition lot 2. And we see that they except 

14 out the cemetery, as they were required to, because they 

15 didn't own it on their own. And they affirmat i vely 

16 THE COURT: They were all the owners of 

17 partition lot 2 and the 15 acre lot. 

18 MR. GOGAL: But, they didn't own i t . They 

19 didn't own exclusively the quarter-acre cemetery. 

20 THE COURT: Because they own that in common 

21 with all of the other heirs --

22 

23 

MR. GOGAL: That's right. 

THE COURT: -- of all of the other parties to 
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1 the 1896 partition decree. 

2 MR. GOGAL: Exactly. So, they h~ no right to 

3 even I mean, even if they wanted to create outlot A, 

4 this is all bound by the 1896 order. I mean, they're 

5 trying here in '78 to say, look, we're giving you partition 

6 lot 2, but you don't have the cemetery because that is 

7 it's reserved for our entire family. 

8 And they specifically conveyed the 15-acre 

9 easement, further evidence of their intent, that that's not 

10 their access. I mean, if they just gave the land, as Mr. 

11 Snyder argued, that it's appurtenent to it so it runs with 

12 it. But, they further convey it. There's no intention to 

13 keep that easement. 

1~ And that's what we have in the motion to 

15 strike, basically. This was the testimony -- well, we also 

16 had -- I mean, we heard Mr. Simpson. But, Your Honor, I 

17 would have to say that his testimony really belongs on this 

18 side (indicating). Because all that Mr. Simpson told us is 

19 when he surveyed Outlot A he confirmed that the 15-acre 

20 easement -- in relying on the land records he confirmed 

21 that the 15-acre easement went to the 15-acre parcel. 

22 THE COURT: Fifteen-foot easement. 

23 MR. GOGAL: Fifteen-foot outlet, 15-acre parcel 
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1 easement. The 15-acre parcel easement goes with the 15-

2 acre parcel. According to the land records the cemetery is 

3 located on partition lot 2. He confirmed that as well. 

4 And he confirmed that if that with that in mind, this 

5 access, this easement, did not serve the cemetery . 

6 The only thing he said is, "That I thought 

7 there was something about a description where the road went 

8 to the cemetery." And, Your Honor, there was absolutely no 

9 evidence of that. So, that was his only caveat. Yeah, I 

10 agree with you, but I think there was something. We have 

11 no evidence of that; indeed there is no evidence in the 

12 land records, Your Honor. 

13 So, Mr. Simpson actually -- no, Mr. Simpson 

14 went further. And I asked him, I said, "Mr. Simps on, do 

15 you know of any basis in the land records· for Outlot A?" 

16 And he says, "No, I do not." So, he confirmed that Outlot 

17 A, which Plaintiff likes to put on over here (indicating) 

18 as an attempt to say that's evidence of a cemetery, has no 

19 basis in the land records, conceded by the Plaintiff's 

20 side. 

21 In fact, outlot A contradicts the court decree 

22 in 1896. outlot A, at least we know, George Atkisson 

23 testified he has no idea how they did it. In an attempt to 
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1 dis tance himse l f from the decision and from being the 

2 devel oper, which he's conceded elsewhere that he is , he 

3 provided us with no evidence and no basis for Outlot A. He 

4 didn ' t meet with the surveyors . He didn't show them any 

5 monuments or a nything. so, we have an absent expert here 

6 whose opinion is worth absolutely -- you know, no 

7 consideration by the court. 

8 He could have called Mr. Johnson or any other 

9 surveyor who did outlot A. He didn't choose to call him 

10 because there's no basis for Outlot A other than to service 

11 the developer's interest in providing access somewhere 

12 other than through the Hunter Mill subdivision. 

13 And, Your Honor , further I would point out that 

14 all that Outlot A is -- outlot A was never conveyed 

15 anywhere. It's merely an attempt by the developer to 

16 locate the cemetery. outlot A is an attempt by the 

17 developer to locate land they don't own. 

18 Remember, the cemetery is excepted from the 

19 conveyance. They don't own Outlot A. They don't own the 

20 cemetery. They have abso l utely no authority to change its 

21 location in contravention to this (indicating) court 

22 decree . 

23 THE COURT: Well, they own it, they just don't 
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1 own it exclusively. 

2 MR. GOGAL: No, no, the developer does not own 

3 the cemetery. 

4 THE COURT: Well, Harold Miller, the trustee. 

5 MR. GOGAL: I'm sorry, Your Honor. 

6 THE COURT: I thought you were talking about 

7 the Atkisson family. 

8 MR. GOGAL: Well , yes, that's right. The 

9 Atkisson family owns it in common with others. But, I'm 

10 saying the person that created Outlot A was the developer, 

11 not the Atkisson family . 

12 THE COURT: All right. 

13 MR. GOGAL: And that developer is not here 

1J today to testify about what they did. But what we know is 

15 that they had no authority. Because they didn't own the 

16 land to ~ocate it anywhere other than where i t was located 

17 in 1896 by court order. 

18 Now, all we heard in the direct of Mr. 

19 Atkisson, Your Honor , was mention of a stump that wasn't 

20 clearly we didn't really understand fully what that was 

21 about. He couldn't locate that where it was. But, all h e 

22 said was, 11 I went out there once in the process of 

23 maintaining the cemetery and I cut a tree." 
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1 And, judge, -- I mean, first of all, 

2 (inaudible) this is so clear, the fact that it's on 

3 partition lot 2, this wouldn't be admissible to vary its 

4 location. The fact that he cut a tree near where the 

5 graves are doesn't make the 15-acre parcel part of the 

6 cemetery. 

7 Now, that was the motion to strike. Now, Your 

8 Honor, we have some overwhelming evidence. We have Mr. 

9 Sacchi, Mr. Courson, not to mention Mr. Albanese. We also 

10 have the admissions we put into evidence of Mr. Atkisson, 

11 there's no one buried on the 15-acre parcel. Which, Your 

12 Honor, I don't concede is really significant. 

13 I mean, whether a grave happens to be located 

14 on the 15-acre parcel I don't think would be sufficient 

15 anyway. But, for purposes of this case, there isn't even 

16 evidence of that. 

17 Of course, Mr. Sacchi, Your Honor, he's located 

18 the graves. Now we know where the graves are. And he's 

19 

zo 

21 

22 

23 

also described to you how that is a natural cemetery on top 

of a hill and that those boundaries that were drawn 

accurately reflect where the cemetery was, the actual used 

cemetery. 

Now, Mr. Snyder wants to make a big argument 
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1 about the fact that the graves go right up to the boundary. 

2 And that makes no sense. But, what he fails t .o recognize 

3 is this is not a quarter-acre cemetery in the sense of a 

4 quarter-acre of graves. 1896, and if you look at the 

5 language from the decree and the Commissioner's report 

6 THE COURT: Which exhibit is that? 

7 MR . GOGAL: And I'll find it, Your Honor, "The 

8 burial lot of one-fourth of an acre" 

9 THE COURT: That's five? 

10 MR. GOGAL: And this is on page 358 -- this is 

11 in the Commissioner's report. 

12 MS. DIMAURO: Exhibit five, Your Honor. 

13 MR. GOGAL : I'm sorry, Your Honor, exhibi t 

14 five. 

15 THE COURT: I'm there. 

16 MR. GOGAL: "The burial lot of one-quarter of 

17 an acre in the southeast corner of lot number two is 

18 reserved as a family burial lot." Reserved, there's a 

19 quarter-acre of land reserved to bury people. All they do 

20 i s they start at the end, as if they're going to be moving 

21 this grave over. They start at the boundary and they start 

22 burying people. That's completely ~llogical thing to have 

23 done. 
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1 They didn't say there's a quarter-acre burial 

2 lot with graves located in the middle, which is what Mr. 

3 Snyder wants to say has to have been the case. This is 

4 consistent, this is reserving land to bury people. 

5 Another point, Your Honor, I want to make is 

6 that -- and this has to do with the easement by necessity, 

7 but it also has to do with laches. But, in addition, Your 

8 Honor, you got to keep in mind what Mr. Snyder's client is 

9 trying to do --

10 THE COURT: I thought you weren't arguing 

11 laches. 

12 MR. GOGAL: · No laches; unclean hands. I'm 

13 sorry. 

14 THE COURT: Okay. 

15 MR. GOGAL: But, what he's trying to do is 

16 obliterate what is these hundreds of heirs' actual access 

17 by court decree. In 1896 this court ordered that there is 

18 an outlet road to serve this cemetery. And clearly -- in 

19 what the survey, the Commissioner's report, and the decree, 

20 there is reserved and I'll just mention the language 

21 from the decree. And this is on page 363 of exhibit five. 

22 11That the outlet roads designated in said plat 

23 survey and report are established and shall remain 
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1 appurtenant to the lots for whose convenient use they are 

2 designated; that the burial ground designated therein , with 

3 ingress thereto and egress thereto, shall remain for the 

4 permanent use of the families of all the aforesaid 

5 parties." 

6 Now, we've stipulated that this decree created 

7 a partition easement for the cemetery . That is the access 

8 for the cemetery, Your Honor. And any attempt to change 

9 that access would violate this court decree. 

10 Mr. Atkisson is an heir of Thomas Adams. 

11 Thomas Adams was a party to the partition decree and he is 

12 bound by that order. That's the ·express easement issue, 

13 Your Honor. 

14 I would like to move on to the prescriptive 

15 easement. I don't think we've heard any argument on that. 

16 I wi ll just point out, Your Honor, that t he y did own the 

17 15-acre until '78. So, there's no basis for making a 

18 prescriptive claim until after that. 

19 In addition to that, Your Honor, there's the 

·_JQ • • • ev1dence that Mr. Atkisson was born 1n '23, went to war 1n 

·-) 1 ' '42. That's only 19 years. Even 1f you were to count the 

23 

toddler years where he hardly -- he testified that he u sed 

this road prescriptively for the cemetery. I mean, there's 
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1 really no evidence that anybody used this road just for the 

2 cemetery. 

3 And, in fact, if you look at Mr. Atkisson's 

4 exhibit, Simpson's plat of the outlot A, you can see, Your 

5 Honor, that the road comes up and veers towards the house. 

6 It doesn't veer towards the graves or the cemetery. It's 

7 continuing on this path. Clearly, there's no evidence that 

8 this road did anything other than serve the 15-acre parcel 

9 where the house was. 

10 Mr. Atkisson went to war in 1 42. That's only a 

11 19-year period. He moved back in 1 47. He was there for a 

12 couple of years. In 1950 he moved to Oakton . There's no 

13 evidence he e ver moved back. In 1 68 they rented the house 

14 out. I mean, there's no evidence of 20 years of 

15 continuous, open, adverse use of the easement through my 

16 client's property for the purpose of getting to the 

17 cemetery . 

18 As we've said before, they used it until '78 as 

19 a matter of right. They had a right to use it to get to 

20 the 15-acre parcel. It was only in 1 78, when the 15-acre 

21 parcel was sold, that any adverse use could exist , that any 

22 adverse use could be claimed for the purpose of the 

23 cemetery. And those periods are insufficient because by 
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1 1983 and 1 84 the Wendover subdivision was built. 

2 Well, we also have Carlotta Atkisson's 

3 deposition which talks about how they actually did get to 

4 the property. And Your Honor had a chance to review that. 

5 They used the train, they used the railroad, the outlet 

6 road. Mrs. Atkisson very honestly admits that they never 

7 used this particular -- other than the times she went out 

8 to pick holly, they didn't use the 15-acre parcel easement. 

9 And finally the easement by necessity claim --

10 they didn't even argue that, so maybe I'll just pass that. 

11 But, I mean, there can't be a necessity when the court has 

12 provided by decree where the easement is. 

13 THE COURT: How about now, in light of 

14 subsequent events, that if I accept your view that we have 

15 a landlocked cemetery today, then, in 1996, does he then 

16 get an easement by necessity? 

17 MR. GOGAL: Your Honor, I think what it has is 

18 it has an obstructed easement. I mean, it has an expressed 

19 easement. If you want to say there's an easement by 

20 necessity it would have been created by the fact that the 

21 Hunter Mill subdivision obliterated that easement. 

22 So, I think that's another day, other parties. 

23 It's not my clients. It has to do with the Hunter Mill 
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1 subdivision which is not an issue in this case. 

2 And that goes back to my initial P.oint, you 

3 don't need to worry about where this access is going to be. 

4 The evidence is overwhelming that there is no access for 

5 the cemetery through my client's property. 

6 And I would just point out that the standard is 

7 clear and convincing evidence for both the prescriptive 

8 easement and the easement by necessity. Estoppel by deed, 

9 we made the argument based on the 1978 conveyance of the 

10 15-acre parcel easement. 

11 I would add, in addition to that, because 

12 that's the argument I make in the brief, the estoppel by 

13 virtue of the 1896 decree. George Atkisson is estopped to 

14 locate this cemetery anywhere other than in the quarter-

15 acre southeast portion of partition lot 2 , because that is 

16 where the court ordered it when his grandfather was a 

17 party. His only interest is through his grandfather. 

18 on unclean hands, Your Honor, I think there's 

19 lots of evidence of unclean hands. And that's an 

20 affirmative defense. I don't even think we have to get 

21 there. I mean, I think the case -- there is no easement. 

22 But, the unclean evidence, I think there is sufficient 

23 evidence of his involvement. And that plat, that 
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1 subdivision plat that we would show the plan, just to 

2 clarify, we 're not trying to say he tried to provide access 

3 and then couldn't because of Mr. Trotter. I mean, that's 

4 what he'd like to say now. 

5 But, what we've showed in that plat is here 

6 they draw a road going right next to the cemetery and they 

7 still try to landlock it. They don't make any effort 

8 you know it's five feet away, Mr. Courson said. What would 

9 it have taken to put a curb cut in there? 

10 So, I think that is significant evidence of 

11 unclean hands. But, like I said, I'm not sure --that's an 

12 affirmative defense. We don't have to prove that to 

13 prevail in this case. 

14 And it's interesting to also note, when we put 

15 that in, we got something very revealing. Mr. Atkisson had 

16 took the stand to explain it as the developer. He 

17 

18 

19 

:20 

21 

:22 

23 

explained that wasn't something we could do, further 

evidencing his involvement in the subdivision. 

Well, I think I've touched on everything. 

Thank you, Your Honor. 

THE COURT: All right; thank you. 

Mr. Goodman . 

MR. GOODMAN: Does the court have exhibit two? 
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1 That's our overlay. 

2 THE COURT: Yes, I do. 

3 MR. GOODMAN: May I have it, please? 

4 THE COURT: Yes, sir -- although it appears 

5 that the shelf is not working there. 

6 MR. GOODMAN: The shelf? 

7 (Whereupon, the court handed counsel the 

8 document. ) 

9 (Whereupon, the bailiff repaired the shelf on 

10 the easel.) 

11 MR. GOODMAN: Your Honor, if I may, I want to 

12 emphasize that this is a new trial with respect to Mr. and 

13 Mrs. O'Brien, who Mr. Gogal very articulately argues on 

14 behalf of, who own lot number three, and Mr. and Mrs. Hall 

15 who own lot number one. 

16 I will adopt Mr. Gogal's argument and do my 

17 best not to try the court's patience and repeat it. 

18 With respect to Wexford and the individual 

19 Defendants, the only issue that they can argue is location 

20 of the easement. I would respectfully request that the 

21 court allow me to reserve that argument to make later after 

22 a ruling with respect to the new trial issues. 

23 THE COURT: I'm not sure I understand what you 
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1 mean. 

2 MR. GOODMAN: Well, if there's no easement as 

3 to lots one and lots three, my argument with respect to 

4 location changes somewhat. And I'd like to hear the 

5 court's ruling with respect t o Hall and O'Brien before 

6 making that argument. It may save the court some time. 

7 THE COURT: Your other clients were lots --

8 MR. GOODMAN: Two --

9 THE COURT: -- one --
10 MR. GOODMAN: No, one is the new party. 

11 THE COURT: one is Hall, that's right. And 

12 three are the O'Brien's. 

13 MR. GOODMAN: Yes; it would be lot two, and 

14 then lots four through seven. 

15 THE COURT: Right; and they're bound by the law 

16 of the case to the holdings of the Supreme Court that there 

17 is an express easement here. And all that needs to be done 

18 is locate it and have them remove the obstructions, i f any . 

19 MR. GOODMAN: Correct. 

20 THE COURT: All right. 

21 MR. GOODMAN: I agree. 

22 THE COURT: Okay; all right, if you want to 

23 reserve your argument for later on that. 

RUD IGER 8c GREE N REPORTING SERVICE 

~I 16 LEONA. RO o::uve 
C:AIRj:A. X VlqGI ~IA 2203C 

17031 591 · 3 136 
E17 



47 

1 MR. GOODMAN: The court has asked a couple of 

2 interesting questions, and I would just like to start with 

3 those because I'm not sure they were fully answered. 

4 If there is a landlocked parcel, this Outlot A, 

5 is there an easement by necessity? 

6 If the court looks at this exhibit 2-D, which 

7 is the Hunter Mill subdivision plat -- and the whole plat 

8 is in evidence. It's number 9 as reported -- the court 

9 will see that t here is park land that surrounds this Outlot 

10 A. 

11 So, any member of the public, including Mr. 

12 Atkisson and his fellow heirs, can enter from Hillington 

13 Court and walk right over here (indicating) to the back of 

14 this park land, turn left, walk up the hill, and then be at 

15 Outlot A. 

16 THE COURT: I was wondering what that blank was 

17 there in Hunter Mill Forest subdivision. 

18 Is that park land as well? 

19 MR. GOODMAN: Yes; this is park land 

20 ( indicating). And these parcels back here on either side 

21 of Outlot A is park land . 

22 THE COURT: All right; I didn't know that that 

23 was the case. I know that all of the land in Wendover that 
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1 is not a subdivided lot is either a public street or a park 

2 land. But, I didn't realize that was similar for Hunter 

3 Mill Forest as well. 

4 MR. GOODMAN: It is, Your Honor . 

5 THE COURT: Okay. 

6 MR. GOODMAN: In fact, this is one of the first 

7 proffered subdivisions in Fairfax County. There's lots of 

8 park land in there. 

9 THE COURT: Now, Mr. Atkisson still lives on 

10 lot 22 of Hunter Mill Forest; is that correct? 

11 MR. GOODMAN: Yes, Your Honor, right down here 

12 (indicating). And you heard testimony from Mr. Courson, 

13 the surveyor, who said it was about 9 00 feet down the 

14 street to where he'd be able to walk back a couple of 

15 hundred feet to the cemetery. 

16 THE COURT: All right. 

17 MR. GOODMAN: And also if you were to go back 

18 here and look at these partition lots that be came Hunter 

19 Mill Forest, then you can see where the partition easement 

20 was . And this, of course, is on exhibit 2-C which shows 

21 the partition easement. And if the court would look up 

22 here today (indicating) with exhibit 2-F, where we have 

23 e verythi ng platted, a nd y ou recall the testimony of Mr. 
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1 Albanese when we look at the 1961 , 1970, tax maps, and even 

2 the 1995, this partition easement still shows. Although, 

3 because half of it was removed, it used to be 15-feet wide, 

4 and now it shows only seven and a half feet now. 

5 Your Honor, this is a new trial for Mr. and 

6 Mrs. Hall. As Mr. Gogal explained, there is no 

7 justification in the land records for Outlot A. In fact, 

8 we have a stipulation to that effect. If you look at 

9 exhibit AAA, which was prepared by Mr . Simpson -- I mean, 

10 he shows clearly how outlot A was mostly on the partition 

11 lot, and then partly on the 15-acre parcel. 

12 Further, we had an archaeologist go out there 

13 and locate the cemetery. He located the cemetery. He 

14 located the graves. He testified, this ·is the cemetery . 

15 This is where the graves are. He found a pattern, an east-

16 west and a north-south pattern. And that's the evidence in 

17 this case. I mean, there's nothing that contradicts it. 

18 Mr. Atkisson talked about the tree stump. 

19 He talked about a tree with some barbed wire. But, that's 

20 not evidence that that's part of the cemetery . I mean, we 

21 know from the 1896 court decree, and from the survey of the 

22 partition lots and the entire partition suit, that the 

23 cemetery is in the southeast corner of partition lot 2. 
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1 Now, the court asked an interesting question 

2 earlier with respect to why was there no reference to a 

3 burial lot in the 1892 deed or any other deed? Why does it 

4 first come up in 1896? 

5 Let me answer that question. Mary Saunders 

6 owned a 15-acre parcel, and she also owned all the property 

7 that was partitioned into seven lots. In 1892, she 

8 conveyed the 15-acre parcel to Thomas Adams. And she gave 

9 Thomas Adams an easement. 

10 She owned what became partition lot 2 and the 

11 other partition lots. That's where the burial lot was. 

12 And those that she wanted to have access to it, still had 

13 access to it. When the Commissioners partitioned -- and 

1~ this court signed the decree in 1896 dividing her property 

15 into seven parcels, suddenly there were lots of people who 

16 may not have access to the burial lot. 

17 In fact, it was highly likely that they 

18 probably wouldn't. There were several parties named Adams, 

19 and the style of the case was Adams versus Adams, dividing 

20 up Mary Saunders' property. This family probably wasn't 

21 talking to each other. 

~2 So, access was provided for all of them to the 

23 burial plot . And it's right over here (indicating), that 
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1 partition easement, which has been stipulated to and which 

2 is still on the tax map records today. 

3 That exhibit two, I believe, clearly explains 

4 all the relevant transactions that take place in the land 

5 records. We did bind up those deeds in our exhibit one and 

6 we put them in the order of the change of title. I mean , 

7 one of the remnants from the last trial is that used to be 

8 our Wexford 27. And our paralegals typed all of that 

9 information so everybody could make sense of it. 

10 Mr. Courson testified about how he surveyed the 

11 burial lot. And he testified that he drew a quarter acre, 

12 where a quarter acre might be. And that wasn't allowed 

13 into evidence. That is exhibits 11-A and B. 

14 But, all that was, was an arithmetic fact, or a 

15 surveyor's fact, as to where a quarter acre might be. And 

16 that's consistent with his reading the deeds. Because the 

17 partition decree and the partition deed shows that quarter 

18 acre in the southeast corner. 

19 May I have exhibits 14 through 17, please? 

20 (The bailiff handed counsel the exhibits.) 

21 Now, Mr . Courson also testified about the 

22 Hunter Mill subdivision plats that are a matter of record 

23 in Fairfax County. And they're really talking about the 
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1 ease with which the developer could have provided access to 

2 the burial lot when Hunter Mill was developed. 

3 I mean, we have plenty of testimony and plenty 

4 of argument about how they obliterated the partition 

5 easement. But, exhibit 14 clearly shows the road network 

6 that went around the burial lot and out to the partition 

7 easement. So, certainly it was in use. 

8 Exhibit 15, which is the grading plan --

9 THE COURT: I'm sorry, tell me again what 14 

10 signifies. I know it's the erosion and siltation plan for 

11 Hunter Mill Forest and it has sketched on it the roads that 

12 were topographical facts at that point. 

13 MR. GOODMAN: Yes, Your Honor. 

THE COURT: All right; and it shows 

15 MR . GOODMAN: And if you look at the cemetery, 

16 it shows a road there, and a few roads around it, and they 

17 wind out to the partition easement up near the top and go 

18 out towards Piney Branch. 

19 THE COURT: Yes; all right. 

20 MR. GOODMAN: So, clearly that partition 

21 easement was in use before Hunter Mill was developed. And 

22 if the court looks at exhibit 15, which is the grading 

23 plan, Mr. Courson's testimony was very clear that you could 
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1 come down the driveway of lot 44, which is a long pipestem, 

2 and you could go over just a few feet -- I me~n, maybe, I 

3 believe that's about a hundred feet or less -- and the 

4 topographical area is flat. So, it would be very easy to 

5 get into the cemetery from there. I mean, that's just 

6 another thing that the developer could have done. 

7 Furthermore, there's a Fairfax County water 

8 easement that comes right back to Outlot A from Hillington 

9 Court. And it would have been very easy to put an easement 

10 there. Exhibit 16 was just put in to show you where Mr. 

11 Atkisson lives on lot 22 with respect to where the cemetery 

12 is. 

13 And it's very clear from Mr. Atkisson's 

14 rebuttal case that he knew all about this development, I 

15 mean, this alternate B, which I believe was exhibit 16 

16 mean, the purpose of exhibit 16 was merely to show that 

17 when the county was interested in using the Trotter and 

18 Pritchard property and having it developed together, and 

19 there was a road that went by the cemetery or outlot A, 

20 they didn't even allow a curb cut so one could have access 

:21 there. 

22 And I might add that when this road was on the 

23 drawing boards certainly I don't think Mr. Atkisson put a 
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1 road over where the cemetery was, because I don't think he 

2 would allow people to drive over his ancestors' graves. 

3 THE COURT: Well, in addition to that, he was 

4 not the sole owner of the cemetery. All of the heirs owned 

5 the cemetery. 

6 MR. GOODMAN: That's correct, Your Honor. 

7 And Mr. Courson further testified --

8 THE COURT: And he was not an heir at that 

9 point either. His mother was still alive. 

10 MR. GOODMAN: Correct; Mr. Courson further 

11 testified 

12 THE COURT: Well, I suppose I could go back to 

13 Professor Bergen's little red book and figure out what his 

1~ interest was at that point. But, I have not cracked that 

15 book on future interests since law school, and I don't 

16 intend to start now. But, it's sitting on my shelf . 

17 MR . GOODMAN: Well, it's a topic that most 

18 lawyers in Virginia don't understand, Your Honor, including 

19 myself. 

20 THE COURT: I'd have to put a few judges in 

21 that category as well. 

22 MR. GOODMAN: Unless there be any doubt about 

23 the quarter-acre cemetery in partition lot 2, Mr. Courson 
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1 testified that he measured the cemetery and it came out at 

2 either 27.9 acres or 28.4 acres. So, clearly Thomas Adams 

3 got twenty-seven-and-a-half acres, plus the quarter-acre 

4 burial plot which was on his property. 

5 THE COURT: The quarter-acre would have been in 

6 addition to that, or including that? 

7 MR. GOODMAN: No; it would have been in 

8 addition to the twenty-seven and a half. It would have 

9 been included in the 27.9 acres or the 28. 4 acres. 

10 THE COURT: All right. 

11 MR. GOODMAN : Your Honor, I specifically adopt 

12 Mr. Gogal's arguments with respect to the elements of 

13 express easement, and prescriptive easement, and easement 

14 by necessity. And I thank the court for its time . 

15 THE COURT: All right; thank you. 

16 Let's take a 15-minute recess now and we'll 

17 come back with the rebuttal argument. 

18 (Whereupon, the court stood in recess .) 

19 (Brief recess .) 

20 (Whereupon, the court was reconvened.) 

21 THE COURT: Mr. Snyder, do you want to argue in 

22 rebuttal? 

23 MR. SNYDER: Yes, I would, Your Honor. I want 
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1 to take it point by point according to my notes, Your 

2 Honor. 

3 First of all, in regard to the stipulations, I 

4 would submit to the court that the stipulations were never 

5 at issue in the first trial. And I don't believe that 

6 Judge Fortkort was confused at all by the big difference 

7 that we have in this trial now, and that's of the 

8 submission of the deeds. Essentially we all relied upon 

9 the same deeds. 

10 There are two that are outside of my chain of 

11 title. I have four that are outside of theirs. But, 

12 they're not really relevant to the findings of that court 

13 and of this court. 

14 In going back to what the archeologist found, 

15 and I believe a lot of what this argument is concerning 

16 what has been called the cemetery, from their evidence and 

17 their argument, they're talking about location of graves. 

18 We talked about location of cemetery or a burial plot. 

19 There's a big difference. To say that 

20 THE COURT: Well, I imagine at the time of the 

21 1896 deed it was not anticipated that the last family 

22 member had been buried in this spot. So there would be 

23 room for future expansion of the actual burial area. 
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1 MR. SNYDER: But, if you were to -- we're 

2 looking at where lot two begins, where it abuts the 15-acre 

3 parcel. To say that you would put a body to say that 

4 you would put a body a foot and three inches from your 

5 border flies in the face of any sort of common sense. 

6 I don't think anybody contemplated that the 

7 people were going to be packed in there so tightly that you 

8 would have to start your cemetery a foot and three inches 

9 from the end of the cemetery. I don't think that's --

10 THE COURT: Well, there's a lot of speculating 

11 here about how one would likely -- what pattern or density 

12 one would likely to bury one's relatives, or even in what 

13 topographical features one is most likely to bury one's 

14 relatives. And I'm not sure if that makes any difference 

15 really. 

16 MR. SNYDER: Well, I thi nk if you look at all 

17 of the evidence. For instance 

18 THE COURT: Again, declining the invitation to 

19 speculate about how one buries people in these family 

20 cemeteries. 

21 MR. SNYDER: Well, I don't think that we're 

22 talking about speculation. We're really talking more about 

23 a reasonable inference where you look at where the e x isting 
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1 roadbed and where point G exists, that they don't line up 

2 right on top of each other. 

3 Well, the reason for that, and I believe, 

4 again, it's a reasonable inference, if it lined up right on 

5 that you'd be walking right into the cemetery. That's why 

6 it is moved to the area that it is. 

7 Now, as far as Mr. Simpson making the statement 

8 that he thought there was something in the land records 

9 about the easement of the cemetery, I don't know what he's 

10 referring to. Curiously, Mr . Courson said the same thing 

11 when he was asked the question. He wasn't able to identify 

12 it either. 

13 But, he thought there was some connection 

14 between the 15-foot right-of-way and the cemetery. So they 

15 attempted to clarify that. And, again, I d on't know where 

16 that was coming from either. But, that statement was made 

17 by both sides of this case. 

18 THE COURT: Well, presumably the attorney s who 

19 have lived and breathed this case for a period ranging from 

20 two years to ten years are more familiar with the record 

21 than the e xperts. 

22 Is that 

23 MR. SNYDER: Well, I mean, the only reason I'm 
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1 bringing it out is that this is shown as some sort of fault 

2 of Mr. Simpson. I'm just saying that that fault existed at 

3 all on both sides of the case. 

4 THE COURT: Well, nobody pointed it out to me 

5 what they generally might be referring to. I don't recall 

6 Mr. Courson referring to it. But, assuming he did, nobody 

7 has pointed it out to me what he's thinking of. 

8 MR. SNYDER: I don't know either. The argument 

9 that Mr. Gogal made concerning the creation of Outlot A, 

10 how the evidence was that -- first of all, the statement 

11 was that he had not met with anybody to tell them of the 

12 cemetery . 

13 Again, that's contrary to the evidence. He 

14 said he did meet with the person in charge of the surveyors 

15 and told them of the existence of the cemetery. He did not 

16 locate it for them. Now, he's testified that Outlot A to 

17 him appears to be a close approximation of the area that 

18 was maintained as a cemetery. That's evidence that's not 

19 rebutted. 

20 Secondly, if Mr. Atkisson had testified that, 

21 yes, Outlot A was created because he went out there with a 

22 surveyor and helped them mark it out, then we would have 

23 heard the argument, well now he's unduly influenced them. 
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1 The whole thing is corrupt. This is more of what I believe 

2 was said in their trial brief of the shenanigans of Mr. 

3 Atkisson. Which also, I believe, goes to their exhibits 14 

4 through 16, the various proposals on the Hunter Mill 

5 subdivision. 

6 If you look at each one of those you'll see an 

7 area that is marked out as a cemetery, and you'll see an 

8 area that is indicated as a road that leads to the cemetery 

9 across the other property. And I believe it's the property 

10 of the Hawthorne's. Now, because at the time, in terms of 

11 the chronology of these events, Wendover had not been 

12 proposed to be subdivided, none of that had happened yet. 

13 So, at that time, if we're talking about the 

14 intention of the parties at the time that they're proposing 

15 the subdivision, they 're showing the cemetery that's on 

16 both sides of point G and they're showing the road that 

17 leads directly to it. 

18 If we're to draw the inference that Mr. 

19 Atkisson has unclean hands because he did not prov ide 

20 another road to it, I think that flies in the face o f the 

21 e v idence that they submitted. There was a road proposed to 

~ it and it was the 15-foot easement. 

23 Wh y would he have to provide another road in 
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1 order to avoid the idea of unclean hands? Unless the 

2 argument is being made, or the inference is attempted to be 

3 drawn, that back in the seventies when these were drawn he 

4 was anticipating that we would be here today trying to get 

5 this road through the Wendover. But, again, at that time 

6 the e v idence is that Wendover wasn't even proposed at that 

7 time. There's no evidence that contradicts that. 

8 And as Mr . Gogal said, he doesn ' t believe the 

9 fac t that there are no bodies on the 15-acre parcel is that 

10 important. I would agree with him. When you go to a 

11 cemetery, the cemetery doesn't begin when you hit the f irst 

12 grave stone. The cemetery is the area that includes where 

13 people are buried. 

14 And, again, if you look at their own evidence 

15 they've got burial markers within a foot and three inches 

16 of the boundary. 

17 THE COURT: Well, is it possible that that ' s 

18 how the Commiss i oners in the partition sui t suggested that 

19 the boundaries be drawn in order to divide the property , 

20 and they drew the line there to encompass within one parcel 

21 all of the bodies? 

22 MR. SNYDER: Well, there's no indication of 

23 that . I mean, actually I would think that if the 
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1 examination had been that close, that what they would have 

2 done is they would have surveyed the area. And they didn't 

3 do it. And they obviously -- if they had just gone out and 

4 had done looking at the burial site , why would they have 

5 reserved a quarter-acre as opposed to an eighth of acre 

6 which would have been much more accurate in terms of the 

7 area? 

8 The area that's proposed by the Defendants 

9 would be much closer to an eighth of an acre than an 

10 quarter of an acre. 

11 THE COURT: Because they were anticipating 

12 people would continue to be buried there. 

13 MR . SNYDER: There still would be a lot of room 

14 left, if that was the intention. But, I think obviously 

15 they wanted to -- obviously they wanted to include the area 

16 around where these bodies had been buried. 

17 As far as accessing Outlot A through county 

18 property it doesn't address -- and I'm not even sure how we 

19 get into it, on what issue that is really relevant, but 

20 THE COURT: It's the easement by necessity 

:H i ssue. 

MR. SNYDER: Well, the fact of the matter is, I 

23 think you can take judicial notice that Fairfax County Park 
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1 Authority will not allow you to drive a motor vehicle over 

2 their property. And I think that's pretty clear from the 

3 prior proceedings in this matter. 

4 THE COURT: Well, if you have an easement by 

5 necessity -- you are arguing that there's an easement by 

6 necessity here --

7 MR. SNYDER: That's correct. 

8 THE COURT: -- over the 15-foot easement, is 

9 that right? The easement that goes behind the lots in 

10 Wendover. 

11 MR. SNYDER: That's correct . 

12 THE COURT: But an easement by necessity, as I 

13 understand it, is implied by law. 

MR. SNYDER: That 's correct. 

15 THE COURT: And, therefore, it wouldn't 

16 necessarily be an easement that required people to fill in 

17 their swimming pools . I mean, you would need to circumvent 

18 obstructions to the extent possible to make the least 

19 impact. 

20 MR. SNYDER: Our evidence doesn't show -- we're 

21 suggesting the easement by necessity would not transverse 

22 the area of the swimming pool. It would go around it. 

23 THE COURT: All right. 
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1 MR. SNYDER: It would go -- I mean, as you've 

2 terminated it it would go around all obstacles until you 

3 got to Bird Drive. 

4 THE COURT: Doesn't your ZZZ go right to the 

5 swimming pool or am I mistaken? 

6 MR. SNYDER: No; that's -- let's see 

7 THE COURT: Well, you're not arguing then that 

8 your easement by necessity is 

9 MR. SNYDER: If you look at Defendants' exhibit 

10 12, this would show -- if you look at exhibit number 12, 

11 and then you look at ZZZ, you can see these points are 

1~ matched identically. ZZZ picks it up after it crosses into 

13 lot three and brings it around down to lot two, and then to 

14 Bird Road. And it never touches lot one. Which, again, is 

15 why we said we did not think lot one should be a party to 

16 this action. 

17 The other point I'd like to make is --

18 THE COURT: Well, ZZZ doesn't locate the 

19 swimming pool, not that that's a huge issue. But, your 

20 review of ZZZ is that area shown on lot three would 

21 circumvent the swimming pool? 

:22 MR. SNYDER: That's correct. If you were to 

23 overlay 12 -- I'm not sure if they were made to the same 
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1 dimensions of ZZZ and number 12. But, we would agree with 

2 the depiction. It would run in between the pool and the 

3 house. 

4 THE COURT: All right. 

5 MR. SNYDER: There has also been a lot of talk 

6 concerning this easement (indicating) -- that this is the 

7 easement that should have been used. It's been blocked off 

8 by the development project that Mr. Atkisson was involved 

9 in. 

10 But, again, Your Honor, I'd point out to you 

11 actually two things. First of all, just from looking at it 

12 and reading the descripti on, all ·this e a sement does is 

13 provide you access to lot two. It does not prov ide you 

14 access to the cemetery . You have to transverse the ent i re 

15 length o f lot two, or the width of it -- the length of it, 

16 in order to get to the cemetery. 

17 And we don't know -- and surely Thomas Adams, 

18 who was giv en that, was not going to allow the owners of 

19 five, six, seven, three, and four, and one, to c ome 

20 wandering across on six different paths to the c emetery . 

21 MR. GOGAL: Your Honor, I don't like to object 

22 to someone's c losing argument but we have a stipulation 

23 that d oes say, a nd I just want to point out to the court, 
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1 that this partition easement is reserved for access to 

2 partition lot 2, and the burial lot, within the partition 

3 decree. 

MR. SNYDER: That comes out of the partition 

5 decree. But to say that this provides an access that was 

6 blocked off by George Atkisson is not accurately stating 

7 the facts. Because that did not provide a means across lot 

8 two. It was reserved for that purpose. 

9 And, in fact, in part of the Carlotta Atkisson 

10 deposition, which is before this court, on page 38, she was 

11 asked about that path; "Where does it go? She says it 

12 doesn't go anywhere. It goes to the woods. 

13 THE COURT: I'm sorry, her deposition was 

14 e xh i bit 30? 

15 MS. DIMAURO: It's exhibit 28, Your Honor. 

16 THE COURT: Twenty-eight; thank you. 

17 Page what are you directing me to? 

18 MR. SNYDER: Thirty-eight. 

19 THE COURT: All right. 

20 MR. SNYDER: And her answer is the very last 

21 three lines on that page. 

22 THE COURT: Well, then you have to read the 

23 rest of her answer on page 39. 
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1 MR. GOGAL: That's right, Your Honor. I'll 

2 just point that out. 

3 MR. SNYDER: She says, "As far as I know it 

4 doesn't go to Piney Branch," which is what they're 

5 indicating it does . 

6 MR. GOGAL: At the top she says, "I don't know . 

7 I didn't go that far," Your Honor. 

8 THE COURT: All right. 

9 MR. SNYDER : Well, there is no evidence that 

10 that was e ver used by anybody. The only evidence, you 

11 know, is that -- and as far as her testimony concerning her 

12 use of the 15-foot easement, what she testifies to is her 

13 and when her and her husband, George Atkisson, went to 

14 the house on Thomas Adams' property, that they generally 

15 didn't use that. 

16 The question was never asked of her, "Well, how 

17 did George Atkisson go when you weren't there, at diff erent 

18 times, with other people, when he went with his other 

19 relatives to the cemetery?" That's not asked. And that 

20 was a sked of Mr. Atkisson on his direct examina tion. We 

21 have those answers. 

22 And, lastly, I would just point out -- I 

23 believe Defendants' exhibit 25 was put into e v idence? 
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1 THE COURT: Yes, sir, it was. 

2 MR. SNYDER: I would just refer y~u back to 

3 that. If you can locate point G 

4 THE COURT: Yes. 

5 MR. SNYDER: -- which it appears to me to 

6 indicate a cemetery. It seems to be marked on both sides 

7 of point G. And there is also a route which I would say if 

8 you were to compare that to ZZZ, it is virtually identical. 

9 Again, Your Honor, I think Mr. Gogal's case 

10 rests entirely on the proposition that the cemetery, not 

11 the graves, but the cemetery itself is located solely 

12 within partition lot 2. And in order to arrive at that 

13 conclusion we would have to ignore the uncontradic ted, 

14 unimpeached, testimony of Mr. Atkisson, and we would have 

15 to ignore what we saw when we were on the property. 

16 THE COURT: All right; thank you. 

17 * 
18 * 
19 * 
20 * * * * * 
21 E N D 0 F P A R T I A L 

22 

23 
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(Whereupon, at approximately 12:40 o'clock 

p . m., the hearing in the above-entitled case was 

concluded . ) 

* * * * * 
CERTIFICATE OF REPORTER 

I, Stephanie M. Waikart, the Verbatim Reporter 

who was duly sworn to well and truly report the foregoing 

proceedings, do hereby certify that they are true and 

correct to the best of my knowledge and ability; and that I 

have no interest in sa i d proceedings, financial or 

otherwise, nor through relationship with any of the parties 

in interest or their counsel. 

IN WITNESS WHEREOF, I have hereunto set my hand 

this 18th day of November, 1996. 
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1 P A R T I A L T R A N S C R I P T 

2 {The court reporter was sworn.) 

3 * 

4 * 

5 * 
6 THE COURT: All right; on this matter I'm 

7 prepared to rule on many, if not all, of the issues here 

8 today. 

9 This matter comes on the fourth amended Bill of 

10 Complaint of George and Carlotta Atkisson versus Wexford 

11 Associates. And certain of the lot owners in Wendover III, 

12 and also some of the heirs of Thomas Adams, were joined in 

13 this as necessary parties in order to try to resolve this 

14 long-running dispute once and for all by joining all of the 

15 parties that might be necessary or desirable for the 

16 resolution of the issue. 

17 I have to say that I've been very frustrated, 

18 and I know you have, about the procedural posture that this 

19 case comes to me in. I know that many of the homeowners 

20 are lawyers, from what I understand. And there are a lot 

21 of lawyers involved in this case. And it is the procedural 

22 posture of this case that reminds me of one of the law 

23 school final exam in civil procedure, and real property, if 
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1 you took a joint class. It's something of a nightmare. 

2 But, as I understand the proceedings in this 

3 case before I became involved in 1995, that very originally 

4 it started out in 1986 with Mr. Atkisson first filing suit. 

5 Judge Hancock sustained a demurrer to the original Bill of 

6 Complaint. And that decision was reversed by the Supreme 

7 Court and remanded for trial. 

8 And that a trial was held on the issues in this 

9 case and somewhat unusually, I guess I should say is the 

10 right word, the trial stretched over a five day period over 

11 a year and a half. And I know it was separated on various 

12 issues. But, the trial was held on July 30, July 31 , 1991, 

13 August 20, 1991. Then some more testimony was taken on 

14 February 27 , 1992. And finally, I believe, the v iew was 

15 held on January 27, 1993. 

16 And then Judge Fortkort wrote an opinion letter 

17 on February 9, 1993, that was embodied in an order of March 

18 10, 1993. And that was the final order in this case. And 

19 that was the order that the Fairfax County Park Authority 

20 appealed to the Virginia Supreme Court. 

21 And as I understand it, the Atkissons appealed 

22 that order as well; however, they did not pursue the appeal 

23 and that appeal was d i smiss ed for their f ai ling to assign 
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1 errors. 

2 So, the only party that appealed that case was 

3 the Park Authority. Neither Wexford, or any of the 

4 individual lot owners, appealed that decision of Judge 

5 Fortkort. 

6 And so as to those lot owners , and I've 

7 previously ruled that were involved in that case and 

8 represented in that case, that they are bound by those 

9 prior holdings of the court as affirmed by the Virginia 

10 Supreme Court. And the only issue remaining to those lot 

11 owners are the location of the easement. 

12 Now, I think that I earlier ruled that the 

13 easement terminated, as a matter of law, at Bird Road. And 

14 I think that that issue was a matter of the location of the 

15 easement that all of the parties could litigate. 

16 But, the remaining parties in the case a f ter 

17 yesterday's ruling, are the owners of lot one, the Hall's , 

18 who are not in the first suit; lot two, the Henry's, who 

19 were in the first suit; lot three, the O'Brien's, the 

20 intervenors who were not in the first suit; lot four, owned 

21 by Mr. Eckman and Ms. Datoff; lot five, owned by the 

22 Andrew's; lot six, owned by the the McVays; and lot seven , 

23 owned by the Wilkenfelds. 
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1 And so for everyone other then lot one and 

2 lot three, those remaining lots are bound by those prior 

3 decisions. 

4 Now, the Virginia Supreme Court said in its 

5 opinion that Judge Fortkort had located the easement in 

6 accordance with the 1892 deed. And I have to say here on 

7 the record that I don't lightly disagree with the Virginia 

8 Supreme Court on this. However, I combed the record and I 

9 cannot find any evidence that he, in fact, located the 

10 easement. 

11 And I previously ruled that in this case; that 

12 I th i nk he determined generally that the easement that 

13 existed as set forth in the 1892 deed was an express 

14 easement. He also ruled that it was a prescriptive 

15 easement, which is something of a contradiction in terms. 

16 But, that, in any event, that it was binding on these 

17 landowners. 

18 But, he then said that Fairfax County Park 

19 Authority was to provide an alternative easement. And that 

20 is, of course, a decision that went up on appeal. And that 

21 was a decision that was reversed on appeal. 

22 However, I find, as a matter of fact, that 

23 Judge Fortkort never located the easement in the sense that 
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1 it was surveyed to determine where the record description 

2 from the 1892 deed actually fell, vis-a-vis the lots and 

3 the structures that are presently on the property. So, for 

4 that reason a new trial was granted to the lot owners on 

5 the issue of the location of the easement. 

6 Now, then, of course, the O'Brien's have 

7 intervened in the case. And I previously ruled that they 

8 took lot three without notice of the litigation, either 

9 actual or constructive. And I granted a new trial to them 

10 as to all issues. 

11 Now, the Hall's, also, as lot one, they were 

12 not parties to the first suit because it was not believed 

13 -- well, even if they were parties, but, they were non-

14 suited on the first day of the trial , is what happened with 

15 the Hall's. But, it was believed that the easement did not 

16 c ross their land and they were non-suited. So, they did 

17 not participate in the trial, and I don't believe that they 

18 are bound. I think they're in the same situation as the 

19 O'Brien's. They were free, and they have, litigated all 

20 issues in this case. 

21 All right; now, let's take up where Mr. 

22 Goodman reserved i ssue in terms of the location of the 

23 easement, so, let's take up the · issue of the O'Brien's and 
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1 the Hall's, in terms of the easements, based on the 

2 somewhat unusual procedural posture of the case. 

3 I believe that I am entitled to take a fresh 

4 look at all the issues in the case. And it's my ruling 

5 that the 15 foot easement that's platted on Defendant's 

6 exhibit 12, the easement from the 1892 deed, does not, and 

7 was never intended to serve the cemetery; that that 

8 easement, I believe, as a matter of the land records, was 

9 created to provide ingress and egress from the 15 acre 

10 parcel to the county road. 

11 I think i t's instructive, but there was no 

12 mention of the cemetery lot at all on the 1892 deed , or the 

13 existence of a cemetery . Now, the first mention of a 

14 cemetery lot is in the 1896 partition deed. I believe the 

15 matter of records that the cemetery lot was the land 

16 records, the cemetery lot was located exclusively in 

17 partition lot two, and that no part of the cemetery lot was 

18 in the 15 acre parcel. 

19 Now, I've studied the Virginia Supreme Court's 

20 opinion in this matter . It's rarely -- trial judges always 

21 complain they have no guidance from the Virginia Supreme 

22 Court. I shouldn't say that. In m~ny cases, they have no 

23 guidance from the Virginia Supreme Court. 
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1 In this case it's very unusual because this 

2 very case been to the Virginia Supreme Court and the 

3 Virginia Supreme Court wrote a very informative opinion. 

4 They said that Judge Fortkort -- and I quote here -- "Made 

5 a factual finding that a portion of the cemetery was 

6 located in the 15 acre parcel" closed quote. And that that 

7 was supported by the testimony of the surveyor who was able 

s to locate certain monuments in the 1892 deed. 

9 I am not making the same factual finding here. 

10 I don't believe I'm hearing the same testimony that Judge 

11 Fortkort heard as to the O'Brien's and the Hall's. In this 

12 trial I'm finding no credible evidence that any part of the 

13 cemetery was located in the 15 acre parcel that was served 

14 by the 15 foot easement. 

15 Indeed, the testimony in this case is to the 

16 contrary. Mr. Simpson, the Plaintiff's surveyor, said that 

11 there was no need to mention the cemetery in the 1892 deed 

18 because the cemetery wasn't on the 15 acre parcel. And Mr . 

19 Atkisson said that nobody is buried in parcel 15. 

20 In this case we also have the benefit of the 

21 archeologist who went out and did what nobody had done 

22 before, which was actually to plat the location of the 

23 actual graves that he could locate. And it struck me that 
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1 he was generous in his platting of the graves and 

2 interpreted some flat rocks in the ground as possible 

3 graves . And that he generously platted what he thought 

4 were possibly graves on here. None of the graves that he 

5 found was located on parcel 15. 

6 Now, I fully agree with the Plaintiff's 

7 position that the location of actual graves is not 

8 necessarily co-extensive with the location of the cemetery. 

9 However, I think the physical evidence seen, and that I saw 

10 on my view, and that the archeologist found, supports the 

11 land records v iew, that the cemetery was only located on 

12 parcel 2. 

13 So, I'm find i ng that there is no -- as to t h e 

14 O'Brien's and the Hall's, there is no express easement on 

15 their property that provides access to the cemetery . It's 

16 clear, certainly, that the easement that was created by the 

17 1892 deed certainly did run up to the cemetery, maybe even 

18 abutted the cemetery. But, I agree with the Defendant's 

19 contention that simply the proximity of that does not 

20 entitle the users of the easement to overburden the 

21 easement by including adjacent parcels. 

22 And, of course, I note that the partition lot 

23 two was provided in the 1896 partition deed, and the dec ree 
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1 of the court with its own access easement, ingress/egress 

2 easement, located between all of the partition lots to 

3 enable the what apparently was then the warring family 

4 members of the Adams family access to the common family 

5 burial lot. 

6 As far as the prescriptive easement, I'm not 

7 finding any prescriptive easement here. I do think that 

8 Judge Fortkort's ruling, which oddly enough becomes a law 

9 of this case as to the other parties, is contradictory to 

10 itself to say that there is both an express easement and a 

11 prescriptive easement in the same area. It's either got to 

12 be one or the other. 

13 And in this case there have not been adverse 

14 exclusive, open, and continuous, use for 20 years of the 

15 easement . Certainly not when this litigation was started 

16 in 1986. Because up until Mr. Atkisson's mother and the 

17 other heirs of Thomas Adams conveyed out the property, the 

18 15 acre parcel and the access easement serving the 15 acre 

19 parcel did have a right to use it. So, by definition, it 

20 could not have been adverse until at least 1978. And just 

21 doing rough math, it hasn't been 20 years since 1978. So, 

22 I'm not finding any prescriptive easement here. 

23 In terms of the applied easement by necessity , 
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1 or the easement by necessity, I 1 ve reviewed the briefs of 

2 the parties, and the arguments of the parties, and r•ve 

3 read several of the cases of the Virginia Supreme Court, 

4 and I 1 m not finding an implied easements over the land of 

5 the parties that are here. 

6 Now, of course, I think the law does ? a 

7 landlocked parcels. And there may well be an implied 

8 easement by necessity over the land that is now Hunter Mill 

9 Forest subdivision, or perhaps the park land. Those 

10 parties really are not before me. Now, none of the lot 

11 owners of Hunter Mill are parties in this case. 

12 But, certainly not, as to the Wendover 

13 properties, those parties who are before me, there•s no 

14 implied easement. For one thing, this is not the common 

15 parcel. A law of easements by necessity is when you carve 

16 off a portion of a parcel, that there might be an easement 

11 by necessity over the remainder of the parcel. 

18 In that case, given my earlier findings that 

19 the cemetery was always on partition lot two, any easement 

20 by necessity I think would be across the remaining portion 

21 of partition lot two. 

22 Also, and I 1 m not sure it•s necessary to rule 

23 on this, but I am persuaded by the Estoppel by Deed 
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1 argument, that in 1978, Florence Atkisson and all of the 

2 then heirs of Thomas Adams, conveyed the 15 acre parcel in 

3 the easement to Harold Miller, trustee. 

4 And I find it a somewhat tortured 

5 interpretation of that to say that that parcel, and the 

6 access parcel, was conveyed away because they knew they had 

7 the easement by operation of law. I think that is evidence 

8 that they did not need that easement and an acknowledgement 

9 that the easement was not intended or used for the 

10 cemetery. 

11 Now, in terms of what evidence I have heard, 

12 I'm simply not convinced by a preponderance of the 

13 evidence, or any more stringent standards than that, that 

14 whatever maintenance chores that Mr. Atkisson and his 

15 family did in the area of the graves -- that included the 

16 15 acre parcel is evidence that, in fact, the cemetery 

17 was located on that parcel. 

18 And so for that reason, I'm finding that lots 

19 one -- there is no easement on lots one or lot three for 

20 access by Mr. Atkisson to a cemetery of any kind. 

21 All right; now, Mr. Goodman, did you want to 

22 argue the location of the easement ~s to your other 

23 clients? 
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1 MR. GOODMAN: Yes, Your Honor. 

2 If I could have exhibit 12, please? I believe 

3 it's on the board right there. 

4 (Pause.) 

5 THE COURT: I have my copy of exhibit 12. It's 

6 not mounted. 

7 Would you like to use that? 

8 MR. GOODMAN: No. I think we have another copy 

9 of it. As long as you have a copy, I've got one here. 

10 If it please the Court, I share the Court's 

11 frustration with the procedural posture that this case is 

12 in now. We had argued ·earlier that the earlier verdict 

13 should be set aside because of failure to join 

14 indispensable parties. 

15 The Court allowed us to brief those issues and 

16 we --

17 THE COURT : One of the reasons to do that is so 

18 you won't have inconsistent rulings like we now have. 

19 MR. GOODMAN: Yes, Your Honor, exactly, I 

20 mean, this is exactly what I anticipated might happen. 

21 So, I would renew that motion to set aside the 

22 earlier verdict because of these inconsistent results. 

23 Because the fact is, is with the way the Court has ruled, 
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1 Plaintiff has no easement. 

2 THE COURT: Well, he has an easement, but 

3 there's some gaps in it . 

4 MR. GOODMAN: Well, some pretty significant 

5 gaps . I mean --

6 THE COURT: It makes it presently unusable . 

7 MR. GOODMAN: Yes, Your Honor . 

8 THE COURT: But, he could at some time later 

9 acquire an easement on lot three and lot one , could he 

10 not -- fill in the gaps? 

11 MR. GOODMAN: Your Honor, anything is possible. 

12 That's why it's an impermissible ·question. Yes, that's 

13 possible. I don't bel i e ve i t's very likely, but it's 

14 possible. 

15 So, I renew our motion to have the earlier 

16 verdict stricken because of indispensable parties. I'd be 

17 pleased to argue it at some time in the future, if the 

18 Court would like to do that. 

19 Putting that aside; looking at exhibit number 

20 1 2 , this is rea l ly the only e v idence we have of where the 

21 easement is. And with respect to lots seven through four, 

22 it goes 880 feet down the line. It's on the very back of 

23 the property (indic ating). It would have to stop at lot 
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1 number three. 

2 And then with respect to lot number two, it 

3 would go from Bird Road -- well, almost from Bird Road. We 

4 know that it starts at that property line, pretty close to 

5 that iron pipe between lot one and lot two. And the 320 

6 feet goes almost to Bird Road. 

7 There's no evidence to the contrary. If you 

8 look at Plaintiff's ZZZ, the portion of the easement that 

g they're certain of stops before lot three. They don't know 

10 where it is on lot two. I mean, that's the difference 

11 between the shaded and the unshaded portion. 

12 There's law in Virginia 

13 THE COURT: That's because they moved that line 

14 back from 880 feet to 830 feet on ZZZ. 

15 MR. GOODMAN: Well, Your Honor, I heard that 

16 a rgument from Mr. Simpson. I mean, I thought he said that 

17 there was some error there and it should be 8 30 feet, and 

18 it's not 880 feet. I mean, other than h i s specu l at i on that 

19 there was some error there, I don't see any factual basis 

20 for it. 

21 I mean, in the 15 acre deed, I mean, the 

22 language of the e a sement is pretty clear . It says 880 

23 feet. So, I mean, I don't fol l ow the logic of a witness 
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1 saying, well, that was an error. It's 830 feet. 

2 But, nevertheless, it still would end at lot 

3 number three. There's not a significant difference on lot 

4 number four if you go straight across the back, or if you 

5 curve in just a little bit, where this says, 'existing 

6 roadbed'. 

7 Lindsey against Clark, which was cited by Mr. 

8 Snyder for Equitable Propositions, stands for several 

9 propositions; one of which is that he who seeks equity must 

10 do equity. I can offer the Court a copy of that case. 

11 (Mr. Goodman handed the Court a document for 

12 her examination.) 

13 THE COURT: Well, that's a fairly well accepted 

H: proposition. 

15 Does that specifically have to do with facts 

16 similar to this case? 

17 MR . GOODMAN: It has to do with the location of 

18 an easement, Your Honor. And the court has said that if an 

19 easement was obtained and go across some property, and if 

20 it can go across property without doing any destruction to 

21 the property, and not disadvantage the --

22 THE COURT: I thought you were handing me up a 

23 case for the proposition that, 'he who seeks equity must do 
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1 equity.' 

2 MR. GOODMAN : No, no. 

3 THE COURT: I'll read your case about an 

4 easement. 

5 (Pause.) 

6 MR. SNYDER: Which case is being handed up? 

MR. GOODMAN: Lindsey versus Clark, which you 

8 cited earlier. 

9 THE COURT: I see you've highlighted the 

10 headnote for me. 

11 MR. GOODMAN: Well --

12 THE COURT: I don't know if I expressed my 

13 v iews on headnotes? 

MR. GOODMAN: I found my highlighted case. 

15 And I realized that that was the court's copy, so I 

16 stopped. 

17 THE COURT: Okay; what does this case stand 

18 for? 

19 MR. GOODMAN: Well, there was a right-of-way in 

20 the deed, Your Honor . And there was a little confusion as 

21 to where it actually went across a piece of property . And 

22 the court ended up ruling that if a . plaintiff is not 

23 disadvantaged in any way, or the party seeking to enforce 
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1 their easement, the servient estate owner is entitled to 

2 have that easement across their property where it will do 

3 the least damage. 

4 And I suggest to the court that the least 

5 invasive way to have this easement is down the back of lot 

6 four, further down the back of the property line where the 

7 880 feet is. There's no useful purpose served by the party 

8 at 830 feet or anywhere else. In fact, the court probably 

9 recalls from its view across the back of the property there 

10 there was something of a trail, and it was far away from 

11 the houses. 

12 With respect to lot number one, Mr. Courson 

13 testified that if you go over -- pardon me, lot number 

14 two -- if you go over the back of lot number two to the 

15 street, as opposed to the front of lot number two, very 

16 near the house on lot number two to the street, the 

17 difference in grade is two to three percent. So, it is 

18 much easier to go over the back of the property. 

19 This easement terminates at Bird Road; or, 

20 stated another way, it starts at Bird Road. It would seem 

21 that to get across the Henry property to the O'Brien 

22 property line of lot three, just across that lot, that it 

23 would ma k e the most sense, and it would be the most 
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1 equitable to go across the back of the property which cause 

2 the least destruction, and, frankly, be the most helpful to 

3 the Plaintiff if he was to choose to cross Mr. Henry's lot. 

4 I would also ask the court to consider the case 

5 of Conrad versus Strickler, which is 211 SE 2nd 248. I'll 

6 give the court a copy that is unmarked. 

7 (Mr. Goodman handed the court a document for 

8 her examination . ) 

9 THE COURT : I don't mind highlighting, just 

10 don't highlight the headnotes. Headnotes were written by 

11 somebody who didn't pass the bar or couldn't get a job. 

12 MR . GOODMAN: This is a 1975 case, Your Honor. 

13 The court allowed re-routing of an easement to avoid 

14 destruction of structures here. And, again, it posed no 

15 additional burden for the plaintiff . 

16 THE COURT: Well, what are we talking about on 

17 lot two? It's landscaping, isn't it? 

18 MR. GOODMAN: Yes -- well 

19 THE COURT: If I followed Defendant's exhibit 

20 12, the metes and bounds description as platted by Mr. 

21 Courson, it would not hug the back property line of lot 

22 two . 

23 MR. GOODMAN: Well, it would be pretty close. 
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1 I mean, it wouldn't hug the back property line, it would be 

2 pretty close to it. 

3 If you'd look at --

4 THE COURT: Well, no, I mean, if I ruled that 

5 the easement were just that path that's he platted out and 

6 not move it back or rotate it at all, it would be going 

7 through an area of heavy landscaping, is that right, that 

8 hill? 

9 MR. GOODMAN: I believe so. I believe --

10 that's pretty heavy brush. But, you see, if you were to 

11 follow ZZZ it would go very close to 

12 THE COURT: Well, ZZZ wanders up to the house, 

13 does it not? 

14 MR. GOODMAN: It wanders up to the house, which 

15 serves no useful purpose, Your Honor. And I would ask that 

16 the court not route it near the house. 

17 THE COURT: All right; but, as between the --

18 do you have a preference in the area? 

19 I thought you were asking me to take 

20 Defendant's exhibit 12 and rotate that back to be right 

21 along the back property line? 

22 MR. GOODMAN: Well, I would ask that the court 

23 do that, but I would also ask for the liberty to place that 
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1 15 feet along the back at the least invasive place to the 

2 property . And I think that t here are a couple of very 

3 large trees that are right on the property line. But, that 

4 doesn't show on our survey. And I don't think that the 

5 Plaintiff would profit at all by knocking down some big 

6 trees that aren't necessary. 

7 THE COURT : All right. 

8 MR . GOODMAN : Thank you. 

9 THE COURT : Mr. Gogal, you have nothing further 

10 to say at this point; is that right? 

11 MR. GOGAL: Your Honor's found there is no 

12 easement of lot three, so I probably don ' t hav e a bone in 

13 this fight . 

14 THE COURT: Mr. Snyder? 

15 MR. SNYDER: Your Honor, let me go ahead and 

16 pass up a copy of Wagone r versus Jack's Creek Coal 

17 Corporation. 

18 (Mr. Snyder handed the court a document for her 

19 examination.) 

20 THE COURT: This is on the loca tion of the 

21 easement? 

22 MR. SNYDER: That ' s correct. I refer you to 

23 the last page of t he opinion. And, again, this is a case 
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1 that was cited by the Supreme Court. Frankly, I don't 

2 recall why the Supreme Court of Virginia cite~ it in this 

3 case. 

4 THE COURT: All right. 

5 MR. SNYDER: Before you make your ruling on 

6 this I think you need to keep one thing in mind about a 

7 finding that, again, was not appealed and that Mr. 

8 Goodman's parties are subject to. 

9 There is a reason why the shaded area stops 

10 here and we can't see it going from lot two to the road. 

11 It's because, as Judge Fortkort found, that Wexford 

12 intentionally deprived Mr. Atkisson from his easement and 

13 assessed punitive damages against them. 

14 Now to say that, well, we can't locate the 

15 easement because it's gone is going to allow them to 

16 further profit from --

17 THE COURT: It wasn't Wexford that took down 

18 Mrs. Saunders barn, was it , or Mrs . Saunders gate posts? 

19 MR . SNYDER: I don't know; they built a house 

20 on it . I mean, the easement, the pathway, e x isted. And , 

21 again, if we're talking about --and I'll refer you I'm 

22 giving you the case of Wagoner vers~s Coal Corporation 

23 solely for the purpose of what I believe i s showing what 
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1 the law is concerning the difference between the 830 and 

2 the 850. 

3 I still say that ZZZ is the best evidence of 

4 what the easement actually -- how the easement actually 

5 exists immediately prior to its being obstructed . And 

6 according to, if you look at the exhibit 

7 THE COURT: What happened to the 50 feet 

8 between 830 and 880? 

9 Am I supposed to accept Mr. Simpson's 

10 speculation that that was some kind of scrivener's error? 

11 MR. SNYDER : No. I think what you do is you 

12 look at, "That even when there's been a definite location 

13 of an easement it may be c hanged with express or implied 

14 c onsent of the persons interested ." 

15 And I'd say there was implied c onsent. If you 

16 look at exhibit 25 you can see it exists as it does here 

17 (indicating). And the testimony from Mr. Simpson wa s thos e 

18 Fairfax aerial map, exhibit 25, is one of those things that 

19 can be relied upon in creating this. 

20 In fact, I believe that is drawn to scale; that 

21 you could also measure out 830 feet on exhibit 25 , also. 

22 

23 

THE COURT: Let me take a look at that? 

(Pause.) 
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1 All right; I see what you're saying. 

2 MR. SNYDER: So, my point being, to allow 

3 somebody to profit further, I think, is -- you know, it 

4 talks about if you're asking for equity you have to clean 

5 hands. So, far the only finding on equity, I would say, is 

6 going against his client in this matter. 

7 THE COURT: Well, what possible interest does 

8 Mr. Atkisson have in the location of lot two of Defendant's 

9 12 versus his ZZZ, other than ZZZ, meanders closer to the 

10 house? 

11 MR. SNYDER: I think as far as lots three and 

12 all the lots after Bird Road, the bottom line is, this is 

13 his road. 

THE COURT: Well, let's talk about lot two, 

15 which is really the issue that they have here. 

16 MR . SNYDER: Right. 

17 THE COURT: Lot two, and maybe lot four, I 

18 guess. Lot four, you want it to curve up in accordance 

19 with the existing roadbed. You want them to move that 880 

20 foot line down to 830. 

21 MR. SNYDER: Right. 

22 THE COURT: And then when the easement picks up 

23 again on lot two, you come closer to the house. 
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1 What difference does it make to Mr. Atkisson? 

2 MR. SNYDER: Because he owns that, that's his 

3 road. I think that's it. I mean, he has a ownership 

4 interest in it and he has a right to enforce it. There is 

5 no evidence from any other source as to what the actual 

6 easement is. And I would say zzz is very good evidence as 

7 far as -- if there's a variation from the metes and bounds 

8 description that there was implied consent. Because we 

9 know, at least from looking at exhibit 25 -- I think that's 

10 72 -- for over 20 years it existed like that, we've had no 

11 evidence that any interested party disagreed with how it 

12 ran. 

13 We're going back to the finding of the Supreme 

14 Court of Virginia, which is, the court doesn't have any 

15 authority to just move an easement. If that's our 

16 easement , _ if that's our right-of-way, then we 're entitled 

17 to have that . And, frankly, I mean, I bel ieve we're 

18 entitled to have it all the way to the outlet road. 

19 And the fact that somebody who was found to 

20 have been in error by this court built on top of it, should 

21 not mean that he should now have a re- route in his path . 

22 think the obligation of this court if it's going to re-

23 establish any portion of the easement as to any of the 
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1 parties, it should be where his roadway belongs. 

2 And I think Wagoner versus Coal Corporation, 

3 and Atkisson versus Wexford, stands for that proposition. 

4 THE COURT: All right; as far as the location 

5 of the easement, let me say again, I do think that -- I 

6 know the Plaintiffs maintain that Judge Fortkort located 

7 the easement in accordance with ZZZ. I'm not finding that 

8 to be the case. 

9 And one of the main reasons why I'm finding 

10 that not to be the case is because each of the witnesses 

11 agreed that there was a metes and bounds description of the 

12 easement, but that after you went down the l ine 880 feet, 

13 and then it turned at a certain angle for 320 feet, I 

14 believe, is the call. 

15 And then after that it was sheer -- I don't 

16 want to say sheer speculation, it was a guess, perhaps an 

17 educated guess in some part, but, it was a guess , an 

18 estimate, of where the easement was located. And some of 

19 that is based on physical evidence and ZZZ does indicate 

20 where there's some physical evidence of the path. 

21 But, it was one of those old-fashioned land 

22 descriptions after the 320 foot mark. And they were sort 

23 of landmarks which are no longer in existence. I didn't 
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1 hear any evidence that those landmarks are no longer in 

2 existence because of the actions of Wexford necessarily, 

3 but that the gateposts that are referred to, and the barn 

4 they've referred to, just simply are not there anymore and 

5 cannot be located with any certainty. For example, there's 

6 no foundation found, or remnants of a foundation, which 

J might have been the foundation of the barn. 

8 But, what I think is undisputed is the location 

9 of the easement in accordance with the land records. And 

10 that's where I'm locating the easement . I'm finding as a 

11 matter of fact, that the easement is located in accordance 

12 with Defendant's exhibit 12 and that path that was platted 

13 out by Mr. Courson identified as the 15 foot right-of-way, 

14 in accordance with Deed Book, page P5, page 3 61. And he 

15 runs the easement down from point G to a point of 88 0 feet. 

16 And then it turns, and then goes for another 320 feet. 

17 Now, at this point the easement stops. And by 

18 my very rough estimate, I haven't gone out and measured, 

19 it's maybe 10 or 15 feet from Bird Road, and I'm ruling 

20 that the easement continues on in a straight line and along 

21 the line of the 320 foot line until it intersects Bird 

22 Road. And that is where I am locat.ing the express easement 

23 that Judge Fortkort found. 
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1 And I'm not persuaded at all, and I'm not 

2 persuaded by my view either, that these tree lines and 

3 paths that were pointed out to me can be determined to be 

4 with any reasonable degree of certainty, or even a 

5 preponderance of the evidence, as to the actual path of the 

6 easement. The area has been heavily changed, obviously, 

7 since the 1896 and 1892 by the construction of the 

8 subdivision. 

9 And I remember at one point someone pointed out 

10 to me a path, or a tree line, and it looked to me as much 

11 as it could have been a path created by the builders in 

12 order to get to the back of the house, a typical path you 

13 sometimes see, and width of a path you sometimes see, for 

14 builders to get back to a house, or buifders get back to 

15 construct a pool, for example, on the O'Brien's property. 

16 So, I am locating the easement in accordance 

17 with Defendant's exhibit 1 2, extending that on until it 

18 reaches Bird Road. 

19 Now, let me say, in terms of -- I'm sure this 

20 case will be appealed. I hoped you all would settle it. 

21 and I know that Judge Klein met with you in the hopes of 

22 settling it. I don't know if you can now take these 

23 rulings, and maybe e veryone is a little bit equally 
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1 unhappy , and sit down and settle the case. 

2 But, if you don't, I hope I've made these 

3 rulings in such that if the Supreme Court disagrees with 

4 anything I've done, that this case won't have to be re-

5 tried again. And let me say specifically what my thinking 

6 is. 

7 If the Supreme Court thinks I'm wrong about the 

8 easement not serv ing the cemetery , then I' v e located the 

9 easement, and the 15 foot easement as has been platted out 

10 on Defendant's exhibit G could then be the easement, and 

11 then could apply to lot two and lot one equally as I've 

12 applied it to the remaining lots: 

13 If t h e Supreme Court thinks I' v e erred by not 

14 ordering the O'Brien's and the Hall's to move obstacles 

15 from the easement, or to have the easement located on thei r 

16 property, then I have located the easement where i t would 

17 run, if they were governed by these rulings, which I'm 

18 holding now that they're not. 

19 And if the Supreme Court thinks I'm wrong for 

20 not voiding the prior judgments as to the remaining 

21 parties, Mr. Goodman's motion that he's renewed today , then 

22 the rulings I've made as to the O'Brien's lots and the 

23 Hall's lots can apply equally well to the other lot owners 
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1 if they believe that all the prior rulings in the case 

2 should have been voided. At least I'm denying the motion 

3 that's been renewed. I'm leaving the case as I found it 

4 and in accordance with the prior rulings. 

5 I do believe the other lot owners fully 

6 participated in the prior litigation and did not appeal 

7 those decisions . And they are, therefore, bound by those 

8 decisions as the law of the case. 

9 Now , I think the only remaining issue is, in 

10 terms of removing obstacles from the easement, now, given 

11 that the easement, at least until the Supreme Court orders 

12 otherwise, is practically unusable by Mr. Atkisson. 

13 Mr. Snyder, did you want to be heard on that? 

14 Do you want me to have the owners of lot two go in and cut 

15 down those trees and whatnot? 

16 MR. GOGAL: Your Honor, if I may just 

17 briefly 

18 THE COURT: Yes. 

19 MR. GOGAL: -- because of the way you ruled 

20 that, I just want to note an exception to the record. 

21 Because I did file a brief on location, which I've 

22 reserved. And since the court has made it clear that on 

23 appeal that your ruling would apply to the O'Brien's, I 
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1 would just note that we would, of course, as set forth in 

2 our brief, that we would believe the existing roadbed that 

3 Mr. Courson also platted on exhibit 12, that since that was 

4 what was actually used in the past, that would govern over 

5 the metes and bounds, and, therefore, would miss the 

6 swimming pool. 

7 But, I just wanted to preserve that objection 

8 for the record even though I know the court has ruled 

9 there's no easement of lot three . But, in case the Supreme 

10 Court would consider us on appeal, I would like to note our 

11 exception to that ruling. 

12 THE COURT: All right; well, my ruling is that 

13 the only certain thing in this case is the metes and bounds 

14 description . And, perhaps, just by coincidence, it ends 

15 just a couple of feet away from Bird Road . So, I'm 

16 extending it on the same line to Bird Road. 

17 I think after that the remainder of exhibit ZZZ 

18 is highly speculative. 

19 MR. GOODMAN: If I could have a point of 

20 clarification? 

21 I thought you said that the easement is located 

22 and platted as Bird, Defendant's G? 

23 THE COURT: I'm sorry. If I said that I meant 
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1 Defendant's exhibit 12. 

2 MR . GOODMAN: All right; I though~ I heard you 

3 say G. I just wanted to make sure . 

4 THE COURT: I could very well have, but that 

5 was a mistake. 

6 MR. SNYDER: Do you want me to address who I 

7 believe should be responsible for the 

8 THE COURT: Well, just in terms of timing for 

9 those lot owners that are bound by the prior rulings of the 

10 court, and bound by the Supreme Court's decision, which 

11 would be lot two, four, five, six, and seven. 

12 I'm questioning whether I should order those 

13 obstacles removed now. Although I said the obstacles are 

14 minor, it looks like based on Mr . Courson's drawing that it 

15 misses a shed on lot five; a batting cage, I think; and, 

16 perhaps, some trees might be threatened. I hope there's 

17 not a budding Cal Ripken living in the house that has a 

18 batting cage. 

19 But, no, let's say there are large trees on lot 

20 two in the path of this easement --

21 MR . SNYDER: Your Honor , I would happy to 

22 consider whatever length of time they think they need to 

23 
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GOODMAN GARY ~ LICKSTEIN, P. C. 
ATTORNEYS AND COUNSELLORS AT LAW 

8500 LEESBURG PIKE 

SUITE 7000 

(703 ) 848·2828 VIENNA, VIRGINIA 22182 FA~ (703 ) 893·9276 

David D. & Jane O'Brien 
2024 Spring Branch Road 
Vienna, Virginia 22181 

February 24, 1995 

Re: George Atkisson, et al. v. 

Dear Mr. & Mrs. O'Brien: 

Wexford Associates, Inc., et al. 
Chancery No. 97823 
Fairfax County Circuit Court 

As I discussed with Mrs. O'Brien today, there is presently 
pending in the Fairfax County Circuit Court a case which concerns 
15' foot wide easement route running through the rear area of your 
lot at 2024 Spring Branch Drive described in an 1892 deed. A copy 
of the deed is enclosed. The case was brought by George and 
Carlotta Atkisson to obtain the right to use the easement and 
remove any obstructions. We have not represented you in this case. 
We expect that the Atkissons' will soon be asking the Fairfax 
County Circuit Court to order that the express easement be made 
available for their use pursuant to the "directions" contained in 
an opinion of the Virginia Supreme Court dated June 10, 1994. A 
copy of the opinion is enclosed for your review. 

Neither court has ever made a determination of the location of 
the route of the express easement. The Atkissons' apparently wish 
to employ the route indicated on their surveyor's sketch a copy of 
which is enclosed. This route purportedly followed old roads found 
in Wendover Subdivision (not necessarily the route described by the 
1892 deed). Our surveyor plotted the easement route as described 
in the 1892 deed on a copy of the sketch made by the Atkisson's 
surveyor. A copy of our surveyor's sketch is enclosed with the 
route of the express easement, so far as it was described by angles 
and distance, indicated by yellow highlight. The express easement 
follows a straight line stating at the bottom of the "existing 
cemetery" that descends the west side of the subdivision and then 
turns 320 50' to the east as it descends the west side of lot 4. 
The line then continues 320 feet to a point near the edge of Bird 
Road. our surveyor's sketch was put into evidence on February 27, 
1992, in order to demonstrate the invalidity of the route shown by 
the Atkisson's surveyor. 

ptp~~. #.b._ 
DATE 8-3-91 
JUDGE OOt 
CASE #J;S 



GOODMAN GARY 8 LICKSTEIN. P. C. 

Page 2 
February 24, 1995 

The exact location of the route became irrelevant when the 
judge of the Fairfax county Circuit Court decided not to remove 
obstructions and to relocate the easement route entirely on Park 
Authority property. Now that the Virginia Supreme Court has 
directed that obstructions that interfere with the Atkisson's use 
of the express easement be removed, the exact route of the express 
easement is of acute importance. This is particularly so because 
it appears that the route shown by our surveyor crosses some of the 
lots at places that would seem to have much less impact on usage by 
some of the current owners. 

The enclosed sketch of the express easement route by our 
surveyor was not based on a field survey. We feel that it is now 
essential to have the express easement route shown on a subdivision 
plat based on an actual survey so that we can put the best 
available and most unobjectionable evidence before the Court. We 
therefore plan to send a team of surveyors from Springfield 
Engineering Corporation to survey the express easement route on 
lots two through seven. This will in all likelihood occur next 
week (February 27 - March 3). Please contact us as soon as 
possible if you have any objection to this procedure or have any 
questions. 

BEG/drb 
enclosure 

Very truly yours, 

GOODMAN GARY & LICKSTEIN, P.C. 

By: .~­
Bernard E. Goodman 

cc: First American Title Insurance Company 
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This Indenture, made this, the 23rd day of July, A.D. 1887, by and between Miss 

Mary Catharine Saunders, of Fairfax County, State of Virginia, of the . first part, 

and Robert L. Adams, of the same County and State, of the second part, 

Witnesseth, That the said party of the first part, for and in consideration of the sum 

of One hundred and five 62/100 Dollars, current mo~ey and the further addi-

tional sun of One hundred and five 8/100 Dollars, current money, to her in 

hand paid by the said party of the second part; at and before the sealing, and 

delivery of these presents, the receipt whereof is. hereby acknowledged, does granf, 
' bargin, sell, and convey unto the said party of the second part, his heirs and 

assigns· forever, the following described parcels of land situate in Providence 

Township, Fairfax County, State of Virginia, to wit; 

Lot No: 1. Beginning at A, a cedar stake on the west side of the County 

Road, S. 41° W. 12 links from a Walnut tree, and in or near the line of Hunts' 

estate; thence with said line, N. 87° W. 6 chains and 40 links to B. a marked 

Pine tree, thence N. 0° 18' W. 6 chains and 63 links to C. a point in the middle 

of the Spring branch, 5 links beyond a marked Maple tree, thence (with 

the middle of the Spring branch to the middle of Piney Branch, and, with 

the middle of Piney) S. 75 3/4° E. 7 chains and 74 links to the County Road, thence 

with the west side of the County Road, S. 14° W. 5 chains and 9 links to the 

beginning, containing 4 Acres 7 Rood and 19 Perches (Surveyed Aug: 19th, 1885) 

at $25 per acre, after deducting 23 perches for road. 

And Lot No : 2. Beginning at B. a marked Pine tree, a corner to Lot No . 1, in 

the line of Hunt, thence with said line, N. 87° 24' W. 11 ch. and 76 links to 

E., a stone 13 links southerly from a marked Chestnut (Back sight-N. 88° 41' E) 

thence N. 1° 30' W. 4 chains and 15 links passing through, and 14 links 

beyond a marked poplar to a point (H) in the middle of the Spring Branch, 

~IBER HS, PAGE 237 (CONTINUED ON NEXT ~~GED) 



(LIBER HS, PAGE 237 CONTINUED) 

thence with the middle of the Spring Branch, and the meanders thereof, to 

c. a point in the .middle of the Spring Branch, a corner to Lot No: 1, 5 links, 

N. 25° W. from a marked Maple, thence with a line of Lot No: 1, S. 0° 25' 

E. 6 chains and 63 links to the beginning, containing 6 Acres, 1 Rood, and 17 

(END OF PAGE 237) 

(BEGINNING OF PAGE 238, LIBER H5) 

Perches, (surveyed June 11, 1887) at $17 per acre, after deducting 28 Perches for road. 

Nevertheless, the party of the first part reserves forever, the right of way through the 

above described parcels of land to the County Road, by the road now used, and 

15 feet wide for the benefit of her remaining unsold land. 

And further, the said party of the first part covenants that she has the right to 

convey the said tracts of land, that she has done no act to encumber the same, 

and that she will execute such other and further assurances, for the more com-

plete conveyance of them as may be required. 

the day and year last before written. 

Given under my hand and seal, 

her 

Mary Catharine X Saunders 

mark 

LIBER HS, PAGE 238 (CONTINUED ON NEXT PAGE) 



(LIBER HS, PAGE 238 CONTINUED) 

: 
Fairfax County, to-witr 

This 23rd day of July, 1887, personally carne befor me, Samual C. Westcott, a 

Justice of said County; Mary Catharine Saunders, the person named in the 

forgoing writing, and acknowledged that she executed the same, and does not 

wish to retract it. 

Dated this 23, day of July, 1887. Samuel C. Westcott, J.P . 

In the Clerk's Office, Fairfax County Court, Oct: 24, 1888. 

This Deed was received, duly authenticated, and admitted to record. 

Teste, 

F . W. Richardson, Clk. 

(END OF PAGE 238, LIBER HS) 



This Indenture, made _____ day of A.D. 

1892, by and between Miss Mary C . Sanders, party of the 

first part, and Thos. S . Adams , party of the second 

part, both of Fairfax, County, Va : 

Wi tnesseth, that the said party of the first part, for 

and in consideration of the sum of Three hundred 

dollars cash, unto her in hand paid by the said 

party of the second par t y, t he receipt whereof is hereby 

a c knowledged, does hereby grant, bargain, sell and 

c onvey unto the said party of the second part, a 

certain tract of land , situated in Providence Dis-

trict, Fairfax Co., Va., and described in Joseph Berry's 

survey , dated May 14th, 1892, as foll ows : Plat attached . 

Beginning at A, a point in the middle of Piney Branch, 

and on the South-west boundary of the W. O. & w. 
R. R., thence with said boundary, N. JJ• 15' W. 

361 3/10 ft . to B, a stake in the line of Mrs . Adaline 

Adams, thence with the line of Mr s. Adams, 

South 59" 14' w. (bearing taken from the middle of 

th R. R. tract) , passing through a White Oak tree 

o n the R. R. cut, 3 23 8 /1.0 ft. to c. , a Black Oak tree, 

s . 66° SO' w. 185 6/10 ft . to D, a White Oak tree; s. 
56 I w. 326 2/10 ft. to E, a planted stone; s. 45° 52 1 

429 4/10 ft. to F, a Cherry tree; s . 21" w. 40 ft. 

s t o ne; thence s. 83" OS' E, passing through a stone 

o n the West bank of Pi ney Branch at 1131 4/10 ft . ; 

1151 4/10 ft . to H, a point in the mi ddle of the 

Branch; thence with the meanders of s aid Branch, 

to the beginning, containing 15 Acres. 

Also, the right of way from the above land by a 

road 15 ft. wide from G, the South-west corner of 

the above land, 880 feet along the line of Mrs. 

Adams, to near a pa i r o f bars and thence across 

to 

33° 

w. 
G, 

Mrs. Mary. C. Sanders ' land, s. 32" 50' E. 320ft. to a 

point near a pair of bars at her stable; thence passing 

near her house and with the present outlet used 

by her through through her land and through R.L. 

Adams t o the County Road, but neverthe less the • 

a 

said party of t he first pa r t reserves to herself the right 

t o e rect as many gates across the land hereby granted, 

f o r a right way from the South-west corner of the 

land h~reby sold t o Thos. s . Adams to the County 

Road, as she may d eem nec essary . And the said 

LI BER. PS , ~AGE 361 
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party of the first part hereby covenants, that she has 

the right t o convey the said land, that she has done 

no act to encumber the same , and that 'she will 

execute such other assurances for the more complete 

conveyance as may be required. 

In Testimony Whereof, the said party of the first part 

has hereunto set her hand and seal, the day &. year 

first hereinbefore written. her 
Test: 

F . H. Smith 

County of Fairfax 

State of Virginia 

Mary C. X Sanders 
mark 

Mary c. Sanders, party to the foregoing Deed, personally 

appeared before me, F.M. Simth, a Justice of said 

County, and acknowledged the foregoing Deed to be 
her act and deed, this 21st day of July, 1892. 

F.M. Smith, J.P . 

Fairfax County Court, Oct. Court, 1893. 

This Deed was received, duly authenticated, and 

ordered to be recorded. 
Teste: 

F.W. Richardson, Clk. 
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In the vacation of the Circuit Court of Fairfax County 

Virginia, May 27th 1896: 

·Adams (and others) 

vs. In Chancery 

Adams (and others) 

This cause is now heard in the vacation of 

the said Court before the Judge of said Court upon the bill 

and exhibits therewith filed, the answer of C. Vernon Ford 

guardian ad litem of the infant ~efendants, the return 

of process as to the defendant, Mary C. Saunders, who ac­

cepted service of said process, and by consent of all the 

complainants in this cause and of said Mary C. Saunders 

who are represented by Moore ' Keith, Attorneys, and by 

like consent of said Ford guardian, ad litem as afore­

said, and argument of counsel: upon consideration whereof 

the Judge of said Court doth, adjudge, order and decree 

that Alfred Leigh, Lewis E . Oliver, William Day, Cornelius 

Honey and Frank Williams, who are hereby appointed 

c ommissioners for that purpose, any three of whom 

may act, those acting to be sworn before entering 

upon a discharge of their duties, do go upon the 

real estate mentioned in the bill in this case, to wit1 the 

tracts of J 7 acres (except two parcels of one acre each, which 

were sold off) 19 acres and and 50 acres lying together and 

constituting but a single tract and if it can be con­

veniently done make partition thereof, having 

regard to quantity and quality, and allot and set off to 

Belle Smith 1/8 share or part thereof, to R.L. Adams a 

like share or part; to Lewis Adams a like share or part, 

to Rose McDaniel a like share or part, to the children 

of America Powell, deceased, namely, Carrie Powell and 

Effie Powell together a like share or par~ to the children of 

Oscar Adams, deceased, namely, Olivia Adams, Adelbert 

Adams, Harmonia Adams, Irene Adams, Edna Adams, 

Sidney Adams, Truman Adams, Oscar Adams and Russell 

Adams, together, a like share or part, and to Thomas s. 
Adams a 2/8 share or part thereof. 

And the said Commissioners ar~_further directed to go 

upon the tract mentioned in the bill as containing 

9! acres and report whether the same should ~e par-

titioned in kind among those entitled or whether it would be 

best to sell the s ame and divide the proceeds of such sale 

In the executio n of this decree the said Commissioners 

LIBER XS, PAGE J56 DEFENDANT'S 
Q/ EXHIBI~­
;1'/~5 ~ 



f 

a re authorized to emplo y the services of a compe tent sur­

veyor. 

The Clerk of the Circuit Court o f Fairfax County, Vi r ginia , is 

directed to spread this decree upon the chancery Order Book 

of his said Court . 

Given under my hand this 27th day of May 1896. 

C. E. Nicol, 

Judge 

Fairfax Co. Va. 1896. 

To The Hon Judge of the Circuit Ct. of Fairfax Co. Va., 

We the undersigned commissioners appointed by decree 

of your Hon Court in vacation of the Court, May 27, 1896, in 

the suit of Adams and others, versus Adams and others to 

make partition of the real estate mentioned in said dec ree 

respectfully report:-That we met upon the said land 

and having been first sworn to properly discharge the 

duties imposed by said decree, examined the land 

embraced in the 37, 19 and 50 acres named in decree, hav­

ing before us a plat of the same, ascertained by pres-

ent survey to contain 136 11 / 100 acres, and made the following 

partition. 

To R. L . Adams, we assigned 20 acres, designated on attach­

ed plat as Lot No. 1, as being equiva lent in value to 

o ne-eighth of the value of the entire 136 11 / 100 

Tr;liLI :S:i!&& JlJASJ.we: :·a·ss.igned 274 acres embracing 

thWAA &pzdtm:ignataiiiton plat as Lot No. 2, : (included· 

i~~~~~on of ,Lot No. 2 is a burial lot of i acre) 

as being equivalent in value to two-eights of the va lue 

o f the entire 136 11 / 100 acres. 

To the children of America Powell, viz:-Carrie & Effie Pow­

e ll, together we assigned 16 3/ 4 acres, designated on the 

plat attached as Lot No. 3 , as being equivalent in value 

of one eighth of the value of the entire 136 11 / 100 acres. 

To Mrs. Belle Smith, we assigned 16 3/4 acres made up of 

three separate parcels, the largest part south of the 

R. R. land, the other parts North of the R. R. land, and be ­

tween it and Piney Branch all t ogether designated on at­

tached plat as lot No. 4, as being equivalent in value 

to one eighth of the value of the entire 136 11 / lOO.ac res . 

To the children of Oscar Adams we assigned 18 43 / 100 acres, des­

igned on attached plat as Lot No . 5, as being equivalent in 
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in value ~o one eighth of the value of the entire 136 11/100 

acres. 

To Mrs. Rose McDaniel we assigned 18 43/100 acres, made 

up of three separate parcels the largest part south of 

the R. R. land the other two parts North of the R. R. land 

and between it and Piney Branch and Difficult Run togeth­

er designated on plat as Lot No. 6, as being equivalent 

in value to one eighth of the value of the entire 136 11/100 acres. 

To Lewis Adams, we assigned 18 acres, designated 

on plat as Lot No . 7, as being equivalent in value to 

1/8 of the value of the entire 136 11/100 acres. 

A plat and full description of the above several lots is 

hereunto attached in report of J. Owens Berry & Co. Surveyors. 

A burial lot of one fourth of an acre in the South 

east corner of Lot No. 2 is reserved as a family burial 

lot. 

We respectfully recommend that the 9 i acres mentioned 

in the decree be sold and the proceeds of sale divided as it is 

not in our opinion susceptible of division. 

Alfred Leigh 

L. E. Oliver 

W. B. Day 

Survey ending June 17th 1896, to divide land in the suit Adams 

and others versus Adams and others . 

Decree in Vacation Hay 27th 1896 . 

Description of the entire tract, except 9 acres . 

Beginning a A, three maple trees marked on Piney Branch 

a corner to Hiss Mary Saunders; thence with her line S 63• 39' 

w. 270 5/10 feet to B, a white oak in the line of Thos. Adams; thence 

with th~ line of Thos. Adams, S sa• 23' w. bearing reversed 

285 ft. to C, a Black oak tree, S 67• 13' w. 186 4/10 feet to D, a whi 

Oak, S. 34• 06' W. 326 1/10 feet to E, S. 46• W. 430 6/10 feet to F, < 

cherry tree, S. 37° w. 40 feet to G, a stake near Thos. Adams' 

old corner, a corner to Miss Mary Saunders; thence with 

a line of Miss Mary Saunders, S. 16° W. 1353 9/10 feet to H, a 

stake corner to Miss Saunders, in the line of Tram-

mell; thence with the lines of. ~rammell N. 31° 10' w. 
1070 5/10 ft. to I, a stake, N. P 27' E. 261 1/10 feet to J, a cedar t 

N. 67° 23' W. 1062 6/10 feet to K. a stake, a ... corner toLewis Adams, 

thence with his line N. 2° E. 2454 feet to L, a clump of 

maples on the South side of Difficult Run; thence 

N. 46• E. Crossing Difficult Run 156 feet to M, a point 

T\·c... .... , t ) . ,\ ~ ..... I~L~ 
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on the 

bed of 

bed of 

middle 

( 

R.R . Tract; 

the old Run, 

the old Run; 

of Difficult 

( . 
) 

N. 54" 02' E. 146 feet to fig . 1, a stake in the 

s. 65" E. 110 3/10 feet to fig. 2, a stake in the 

thence t he same line continued to the 

Run; thence down the Run and bind-

i ng therewith to Piney Branch, and up Piney Branch and 

binding therewith to the beginning, containing 135 86/100 acres, 

exclusive of Rail Road land and burying lot, a part of Lot 

No. 2, Thos. Adams' containing one fourth of an acre 

Description of Lot No . 1, allotted to R.L . Adams 

Beginning at H, a stake, a corner to Miss M. Saunders in 

the line of Trammell; thence with th~ lines of Trammell 

N. 31" 10' W. 1070 5/ 10 feet to I, a stake , N. 1" 27' E. 261 1/10 feet to 

J, a cedar t r ee, N. 67" 23' w. 183 feet toR. a stake a corner to 

Lot 2; thence with lines of Lot 2, N. 44" OS' E. 483 1/10 feet to 

S, a stake, S. 67" 45' E. 808 9/10 feet to G, a stake near Thos. 

Adams old corner, and a corner to Miss M. Saunders, 

thence with her line S . 16" w. 1353 9/10 feet to the be-

ginning, containing 20 acres . 

Description of Lot No. 2, allotted to Thos . Adams, on which 

lot stands the dwelling house. 

Beginning at G,astake a corner to Lot No. 1, a corner to 

Miss M. Saunders , and near Thos . Adams' old corner; thence 

with lines of Lot No . 1, N. 69" w. 808 9/1 0 feet to S, a stake, 

s . 46" 03' W. 483 1 / 10 feet to R, a stake in the line of Trammell, 

thence with the line of Trammell N. 68° 37' W. 602 3/1 0 feet to 

Q, a stake, a corner to Lot No . 5, thence with a line of 

Lot No. 5, N. 37° 14' E. bearing reversed 1150 feet to P, a stake 

a corner to Lot 3; thence with a line of Lot 3, s. 66• 

50' E. 1497 4/10 feet to T, a stake in the line of Thos. Adams; 

thence with his lines, s. 35° 09 ' w. 157 5 / 10 feet to E, s. 46" 

w. 430 6/10 feet to F. a cherry tree, s. 37• w. 40 feet to the begin-

tning, containing, exclusive of burial lot, which is 

one fourth of an acre and in the South east corner 

of this lot, 274 acres, an outlet road 15 feet wide 

between lots 3 and 4 and Lots 5 and 6 to Piney Branch, is 

reserved for this lot . 

Description of Lot No. 3, allotted to Carrie Powell and 

Effice Powell, together. 

Beginning at T, a stake in the line of Thos. Adams, a 

corner to Lot No. 2, thence with a .line of Lot 2, N. 66° 

w. 1497 4/10 feet to P, a stake, a point in the middle of an 

outlet road, thence with the middle of the road aod 

with Lots 5 and 6 N. 37• 14' E. 663 6/10 feet too, a stake, a 
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a corner tQ Lot 4; thence with a line of Lot 4, S 49• 34' E. 

1S36 feet to C a Black oak tree, a corner to Thos. Adams, 

thence with Thos. Adams' lines S. 67° 13' W, 186 4/10 feet to 

D, a white oak tree, S . 34° 06' W. 174 6/10 feet to the beginning, 

containing 16 3/4 acres; there is reserved 7! feet along· the 

west side of this lot from P. to 0. for an outlet Road 

for the use of the several lots. 

Description of Lot No. 4, allotted to Mrs. Belle Smith 

Beginning at A, three maple trees ?nthe South side of 

Piney Branch, a corner to Miss M. Saunders; thence with 

her line S. 63° 39" W. to the R~ R. track and continuing the 

same line with Thos. Adams 270 S/10 feet to B, a white oak 

tree; thence s. sa• 23' w. bearing reversed, 285 feet to c, a 

Black oak tree, a corner to Thos. Adams and Lot No. 3, 

thence with a line of Lot No. 3, N. so• 43' W. 1536 feet to 0 1 

a stake in the middle of an outlet Road; thence with 

the middle of the outlet and with lines of Lot 6 N. 42• 

47' E. 376 4/10 to M, a point in the middle of the R. R. track, 

N. 25• E. 335 feet to fig . 10 a point midway· between two pop­

lar trees on the South bank of Piney Branch; thence to and 

with the middle of Piney Branch and binding therewith 

to the beginning, containing exclusive of R. R. land 

16 3/4 acres. There is reserved along the West side of this 

tract 71 feet for an outlet road for the use of the sev­

eral lots. 

Description of Lot No. 5, allotted to Oscar Adams' 

children. 

Beginning at K, a stake in the line of Trammell, a 

corner to Lot No . 7; thence with a line of lot 7, N. 17" 

54' E. 1607 feet to V, a stake, a corner to Lot No. 6; thence 

with a line of Lot N. 6 S. 57° 33' E. 775 7/10 feet to W. a 

stake in the middle of the outlet road and with Lot 

3, S 40" W. to Lot 2, and continuing the same line with 

Lot 2, 1500 5/10 feet to Q, a stake in the line of Trammell 

thence with the line of Trammell N. 70" 13' w. bearing 

reversed 2?7 3/10 feet to the beginning, containing 18 43/100 

acres. There is reserved along the east line of this 

lot from W to P, 71 feet for an outlet for the 

use of the several lots. 

Descri~tion of Lot No. 6, allotted to Mrs Rose-He­

Daniel. 

Beginning at fig . 10 a point midway between two poplar 

trees on the South side of Piney Branch, in the middle 
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of an outlet Road, a corner to lot No . 4 ; thence with the 

middle of t~ outlet r o ad, and with the lines of lots 4 

and 3 s . 2s• w. 335 feet to N, a point in the middle of the R.R . trac k , 

s . 39" 17' w. 689 5 / 10 feet toW, a stake, a corner to lot 

No. 5, thence with Lot 5, N. 5 48 w. 775 7/10 feet to v, a 

stake in the line of Lot No. 7 , thence with a line of 

Lot 7, N. 18" 04' E. 710 1 / 10 feet to fig . 19, a point in the middle 

of the R.R. trac k ; thence with the middle of the R. R. 

Track N. 58" 25' W. 570 8 / 10 feet toM, thence N. 54" 02' E. 146 feet 

to fig. l, a point in the old bed of Difficult Run1 thence 

S. 65• E. 110 3/10 feet to fig. 2, a point in the old bed of Dif­

ficult; thence continuing the same line to the 

middle of the Run and down the middle of Dif-

ficult and binding therewith to Piney Branch and 

up the middle of Piney Branch and binding therewith 

to the beginning. 

Containing exclusive of R. R. Land 18 43 / 100 acres. 

There is reserved on the east side of this lot from 

W. to fig . 10, 7! feet for an outlet road, for the 

use of the several lots. 

~ Description of Lot No. 7, allotted to Lewis 

Adams . 

Beginning at K, a stake in the line of Trammell, 

a corner to Lot No. 5 and a corner to Lewis Adams', 

thence with a line of Lewis Adams, N. 2• E. 2454 

feet to L, a clump of maples on South side of Dif­

ficult Run1 thence N. 66° 46' E. crossing the Run 

94 9/10 feet to fig. 20, a point o n the South boundary of 

the R.R. land1 thence with the Sou th boundary of the 

R. R. land, 618 7/10 feet toW., thence deflecting to the 

right interior angle 104" 23' and with the lines 

of Lots 6 and 5, 2265 6/10 feet to the beginning, contain­

ing 18 acres . 

Note ; There is reserved an outlet road 15 

feet wide, beginning at the Northwest corner 

of Lot 2, the middle line of the outlet road being 

the dividing line between Lots 3 ' 4, on the 

east and lots 5 and 6 on the west to Piney Branch. 

Plat attached, 

J. Owens Ber'ry ' Co . 

Surveyors. 

(Plat over) 
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In the Circuit Court of Fairfax County, Virginia, 

Adams October Term 1896. 

vs. In Chancery 

Adams 

This cause is now heard u pon the papers for-

mer l y read, the decree rendered in vacation, the report of Com­

missioner Leigh Oliver and Day, t o which there are no ex­

ceptions, and argument of Counsel; upon consideration 

whereof, the Court doth adjudge, orde~ and decree that said 

report be confirmed ; that the parties do take and hold in 

fee simple, according to the said report, the lots assigned 

them, that is to say R.L. Adams, Lot No.1, containing 20 

acres, Thos. S. Adams, Lot No. 2 , containing 27 I acres, 

the c hildren of the late Amer i ca Powell, Lot No. 3 con­

taining 16 3 / 4 acres , Belle Smith Lot No. 4, containing 16 3/ 4 

acres, the children of the l ate Oscar Adams Lot No. 5, 

containing 18.43 acres, Rose McDaniel Lot No. 6, con-

taining 18.43 acres, and Lewis Adams, Lot No . 7 , con-

taining 18 acres all of which lots are accurately de-

scribed, in the plat and survey of J . O. Berry & Co. at-

tached to said report; that the outlet roads , designated 

in said plat survey and report are established and shall 

remain appurtenant to the lots for whose . conven-

ient use they are designated; that the burial groun• 

designated therein with ingress thereto and egress there-

from shall remain for the permanent use of the 

families of all the aforesaid parties; that the clerk of this 

Court shall certify the aforesaid decree this decree and 

the said report, plat and survey to the clerk of the County 

Court of this County for r ecord in his office; that 

said Lot No. 2, be charged with the payment of 2/8 of all 

the costs of suit, expenses of partition and recording 

and a fee of $50 .00 to Moore and Keith, solicitorsr that each 

of the others said lots be c harged with the payment of 1/8 of 

such costs, expenses and fee, and that .T.R. Keith, who is ap­

pointed a commissioner for that purpose, but who 

before acting shall enter into a bond before the Clerk 

~ with approved personal security c9~ditioned in ~he pen-

alty of $200 . 00 as the law direct~ shall make sale of the lot 

of land containing 91 acres described in the prQPeedings 

either privately subject to the Courts approval, or 

publicly at auction after notice by weekly publications 

for four consecutive weeks in some newspaper pub-
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lished in this County, and upon the following terms; One fourth 

cash and the balance in three equal payments of six, twelve 

and eighteen months from the day of sale bearing interest, 

the title to be retained until the last payment is made the 

deferred payments to be evidenced by the purchasers notes, 

with such personal security, as the Commissioner may 

think proper to require. 

Copy Test 

Costs of suit: Sl30.65 W.E . Graham, Clerk 

In the clerk's office of fairfax County Court Oct . 20, 1996. 

This paper was this day filed for and admitted to record. 

Teste, 

F . W. Richard•on Clk . 
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THIS DEED, made this. ~ day of ;!k.,·ctf 

/ ' 
, I 9 78, 

, 
by end bet~een BEULAH 

r 
A. YOUHG, divorced and presently un•1rried, 

CLARA A. MOHEY, widowed and presently unmarried, AGNES 
/ ' 

/ 
K."' ADAMS, 

widowed tnd presently unmarried, FLORE~CE A. ATKISSON, widowed 
/ . / 

end presently unmarried, OSCAR E. KROHBHOLZ end LOIS A. KROHBHOLZ, 
/ . 

his wife, Co-Executors under the Will of ALICE A. MALLOY, DtWILTON 
I ~ ; 

A. AOA~IS, widowed tnd presently unmarried, ETHEL V . . A.DAHS, unmar-

ried, CHARLES P . /~DAMS and J~AHETTE K. ~DAMS, his wife, STANHOPE 
~ ~ .-

P. ADAHS, unmarried, TIIOHAS E. AOAHS, JR . , 1nd HARY E. ADAMS, his 
~ / /. 

wife, BERT K. ADAHS and BETTY K. ADAMS, his wife, pOHALD C. BAKER 
/ / 

end AGHES ELIZABETH A. BAKER, hIs wl fe, ROBER~ L. ADAMS 1nd KARHA 
, L· .· 

C. ADAMS, his wife, NORHAH GRESHAM and AHH A. GRESHAM, his wife, 
/ • I 

WILLIAM H. VIPPERMAN and JOA~ V. ~IPPERHAM, his wife, JOHH ADAHS 
/ 

and HOHA ADAMS, his wife, all heirs under the [Stitt of THOMAS S. 
,-: . ../ 

AOAH>, parties of the first part, and HAROLD 0. HILLER, Trustee, 

empowered to sr 11 , convey, encumber, con t r1 c t to sr 11, tltcutt 

deeds, ease~ents or any other instruments or docuaents nectsstry 
I 

to the use, enjoyment and stle of the subJect property, p1rty of 

the second part; 

N I T N E S S E T H : 

THAT, for and In cons l derttion of the su• of Ten Dollars 

{510.00), the receipt of which (s hereby acknowledged , lht said 

ptrtles of the first part do hereby grant, barg1ln, sell 1nd 

convey unto the party of the second part, Un fee slmplyand with 
except a1 to exietinq cemeEity, . 

Generel Warranty of Tltle,/all or that certain lot or parcel or 

lend, with Its Improvements and lppurlentnces thtrtunto belong -

lng, loceted In the County of Fairfax, Commonwealth of Vlrglnlt, 

and more particularly described In Attachment A 1tt1ched hereto 

1nd ~adt 1 ptrt hereof . 

Also conveyed by this deed Is e right of wty fro• tht lind · 

herein conveyed and described In the Deed to Tho••s S. Ada•s 

·. 

DEFENDANT'S 
- ~181"1\/). 
~4:~ I~ 
Al1-51'A~lfGAL~YC0. 



cords of Fairfe.ot County, Virginia, 

"A road flfteel'l fe e t wide fro111 G, the . southwest corl'ler 
of the lal'ld 880 f eet along the lil'le of Hrs . Ada~s t o 
l'ltlr a pair of bars al'ld across Hrs. Mary C. Sanders 
land S. JZO E. 320 feet to 1 point l'ltlr 1 pair of 
bars at her stable: thel'lce, . passing near her house 
and with the present outlet used by her through her 
hnd and through R. L. Adams to the county road, 
but, nevertheless, the same parties of the first 
part reserve to theMsel ves the right to erect as 
Many gates across the land hereby gral'lted for 1 
right of way from the southwest corner of the land 
hereby conveyed to Thomas S. Adans to the county 
~ oad as may be deemed necessary .• 

Said propert y herein conveyed i s the same property trans-

ferred by Inheritance t o the parties of the first part listed 

A';'".M ·above as- he irs un der t he Estate of lhoJIIIS S. Ad~~s(Si.F;f//Y..Qf~ 
/"1 ~TT,.,~4,i) /Ytl'/f'£/.1? A'-'.0 ~~~4' ,;? //-(/" A'.r-1',;~,-:..J, 

• This conveyance Is nade subject to any and all ease~ents, 

. .. 

restrictions and r i~hls of way of record. and exi•tin~ eemetery. 

The parties of th e first part covel'lant that they have tht 

right to col'lve y the sa id land to the party of the second part; 

that they have done no act to tl'lcumber the saMe and that the 

Plrt y of the second part shall have quiet and peaceable posses­

sion thereof; and further that they, the parties of the first 

part, will execute such fu r ther assurances to and of the said 

land as may be deemed reQuisite. 

WITnESS the following signatures and seals : 
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........ -.. ~·· .... 
. ,.,,o ····· r, ··. 

• : .:>'·' "':) . ~ • •• ~ . 

------------ t Oi w;J ( ;_ 0 ·. · ·-.. -,_. \ ~ 

I)/ f f' of ,., 
S~F [)(~1/..-rr-../ .1'\· /'. 1.1-f 
COUIH....-{)F 

The foregoing 1nnru'"ent wu •c~ow~edg~ .hlfore '"' t'hh 
__j_Q_d1y of L].1A./rf , 1978 ..• ';.b->:1l' lJ.T-?1~/ A. ADAMS. 

';'r:~ :··- .··· • ./ 
h. A :---··.'4~ 

Rot~611c . 

Hy Com111lssfon expires : lAte-.......... c..,_,_ ' ' 

VIJf t.•f £~1.. 
S ~ F _,_r.....;r;..:t.:...lf"-""L_:....v__..l'="'""<r:"t;...;.;/~-­
C 0 IJ.!Ll.L..O F t o-wit: 

k 0 t H y Pilb 1 c ·: ·~-:-··'" 

STATE or Vt .fr:;...!..,!,-? 
.. C 0 U II T Y. 0 F _61 , (:-:,::-:-,4i-l(-:-------, to· w I t : 

.-i:-; :.. _; I : :· .. 
:." ::>"·'""•.'· rhe foregolnQ instrument wu acknowled9ed before 111e thfs 

.. : ::. ~.'~/ff'd..a'y- cf nl'f~'" , 1978, by ~HARLES P. ADAMS and 

);.: mrrr'.'J--)' ~'"" ::;))' ~-P·~ 
:· . .-· · ~· ·. ·: ·;;.:·~::}.>" ' Ho tai'Y-rubf 1 c / 

My Coramisslon expires : ;e.,t.Py t lfz~ 

Nota ry Pu6nc \· ' ·."··. / .... ·;' 
•• •• : . t • •• • ••••• • ••••• .... ' .... 0 

/ ) 

.&...) ,., •• ,,. • • , , .,. 

My Com•lssion expires : -h--L:J · ........ ~:,~!,': .. ····· .. 
r .•' T STATE OF :0~ 
~J- ~Y. or -'r._~.:...:' :::=:L:;f""'¥-'~-'-------· to-w it : 

The f oregoing lns~rpment w•s acknowledged before ~e this 
day of C~(/ , 1978, by THOMAS E. ADAHS, JR., 

1nd ARY E. A~AHS. 

~ 
HotHy Pub~ 

My Commission 

. \ ·: • I o4 •• ·, , 
' ""• · .• -',; • I 

I I • • .• • ~ - " ": , ' • v .. , 
_;~;~_ .. . ·? ""::.! 

.-~ ·· . ' ; . : · : .. . 
•. ·,-:, ·.: J 0 il / } . 

.";,'·:::· .. ,_ · · · ·~\ .·• 
'·~ • ] , l\'o( ... ~ ··., ... r:~,_....., 



STATE OF 
COUHTY OF to-wit : 

~.------:-

The foregoing Instrument w1s acknowledged before Mt this 
.:)- day of C;pv' , lg7a, by BERT K. . AOAHS ud BETTY 

~AHS. 

( .. ,.. 1 ,tj 
' ·Frof.k~./ (7 ~.--If;.: • ._ 

0 t lr y p u 6 It t ~/ 

Hy Com11isslon uplru: / · .i'i·- l'O 

to·wtt : 

w1s acknowledaed before me this 
, 1 g79 , by OOH~LO C. BAKER 1nd 

Hy Commission ex pires : '4--:- r·· bu 

.. ··· ... ·.S TAT~ O~~~~~i, , 
. \)·· .. ~ .. t~:u.~n o~+7JilL=CQ11"'--. to - wl t : 

~ / ·. :::>T~~-·. , 'the foregoi_pr.l ns~rJJment wu acknowledged before me this 
== . - ·- dty of ( t'/J/u{J 1978, by ROBERT' l. AOAHS 1nd 
·•. · · · . K · C. AOAR$. 7 

Notery Public • 

Hy Commission explru: .1/;¢5?1 
I 

.; 

· T ~ c.""' \_ 
C:. f ..... • :.• I 

STATE OF -.; . ' · ....... ·. 
COUIITY OF r .. . ., ..._,,, . ._ to-wit: 

: c:: . ':>' · - i 
- ·. I' ~ ~ ::;; 
·!:, .. . " .. ..... / 

The foregoing Instru ment w1s acknowledged before me this 

<:'~~~ -·· ... .. ~, ~ .. \.day of CA.,. .. \ , lg78, by HORMAN GRESHAH 1nd 
l1l1iO" . GRE SHAFI • .. .. ········' 

Q....,.~· ~ . ... 
fio t ary P~b ttc<tJ 

Hy Com11lsslon expires: 'c- :~t· ~ 'oo 

:.... .... /7/).' .. 
. . : :<t~.~q~ 0~rj1}r1}iJ!frff:a uu . . -- .- ..,. · .... · .. 

- :· ._., ~- l• \rh~ fore~g lpstrument was acknowledged before'"' this 
. -: i~ cl~ f of 4\:(w. , 1978 1 by WllliAH H. VIPPER· 
· ·:}.: ~· .• "' -~~-. iJOAN t .EARl.. _ 

. "lt'' • · ··· ··. ·~·-a,: ··' ... 
' ··. l1111 • ,,.· · ......... , .. .-, 

1 to-wit: 

.. 
Hy Cor1111dsslon uplru:~~/_Jirl 

t 

J 
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::.~ ~~~s w.: 18 
STATE OF /:L¥"':0: , 
COUHTY OF~-;-"' 1 to-wit: 

The foregoing Instrument was acknowledged before ~~ this 
~day o f7,;<;. ,,, , 1978 1 by BEULAH A. YOUNG 

. ·4 t /( &_,-4;1 
· ...... ,....... .. ~i'X'ric , 

.. · .. · • : ~I. ·c t I I Fi c~.: .. ·.::.:.•:. t:;::~: J:~;.:::r, 2', :~!1 . 
• • ., . ... . J • 011111 ss on exp res·-------

/ .._'-' .··~ ., ,,... 
_ . c ' · . . ·. 
~ • 7 • • Sl.)TC : OF \'·~ ' · . . ,, r. 

\ro, . . :"',_ '(~.~~·.'~" OF ,..-., • •. :A, to-wl t: 

""•/·':. ·····~·· The foregoing Instrument was acknowledged befor• ~•'tilts , ' ' ~ . ·· ' ··~day of .·: . 1978 , by CLARA A. HONEY • •• ,, ', . 

ll otary Public 

~Y Com111lsslon expires: .-. - · .;,_ _____ _ 
! ~ •• , - "; 

;·,/ rJ./·,rt7"~ .... ; .~· = 
I > ·. ·,, :..: ' '- ' 

· .. ~/ ~ ''· '···· ''• 1''' . ...-·· ... · .... . . . 

• i~:;h ~i.1fi~;~i1~(;;;, .. • lo•Wit 

.··. · .. ·fl........l ::---~ ~~ fore~ instrument was acknowledged 
.. . ·:. ~ld':Y 0 f --r-L{ 6 I 1978' by HE S K 

;; ': • : ~~~{/ "'"H -o -:-t.,.a -r y-...-u"'"b..-r'..,..-;..&...L...J._.~~..-...;.,..~:.....--

·' 

.. H.y 'i:omrdssion exoire s :¥41-g; · 

~~~~~ y 06r-{{J;;:o , to-wit: 
............ 

wu a c knowledged bi!.fo r·e. ~·~:>t.h Is 
1978 1 by FLORENCE .-..-·· AtiO'S.s'ON. 

~ ~ i;!,._-.],~ ·:·: ., ..... ; • :~ 
~~~:L- .c: , ·: 

Notary P~ ~.r>> ; C' .: , ·: 

My C0111111 iss ion e Jt p f res : -./-/"".:J'-·-'1--fc...-'-'£"-;;;..J___ •. <" ;·~ ., ... ··~~:~·.> ......... ~~; ... ····· 

sTATE OF VIr.;··· ..J I I ... 
COUHTY Of ,~ qz.,=o,t , t o-wit : 

Instr-ume nt was acknow l edged btfore ~e t his 
:-:-::-!~~~:.-_.,......:::....,..__, 1978, by OSCAR E. KROHBHOLZ end 

• • ,.J a .......... 
,.!r =•~.~..:: : :.:a :..., ··• .. ·-

~ O.J 
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STATE OF LOUISIANA 
IUlllt».'f oF ~LA=.;r A:::..Y!...!I::..!TT...!..!:.I: ______ _ to-wit: 
PAklSH 

The foregoing 
ll rlday of 
~ . 

.: f. ~~~,· • . 
~,... . . ·v,.. 
• l " · .. 

Instrument was acknowltd~ed before me this 
April 1978, by JOHH AOAHS and MOHA 

RotarYilc 
..... ,o .. ,~- ··. 
; c.- ... .JY ~ o111•h s I on up I r u : _ _.,LJ.t_diiJCI:JDut..ah~..-___ _ 
. ... . v . . 

.- ··./Jel' .: J 
~ . .· ..... : 

... ..,.<;t·· •. •••.••. ··~·' .. 
'•,, :--:-~ r•"' \ .- .. ··.,, ..... _ ...... -·-
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A TT ACHHE HT ~ 

LEGAL DESCRIPTION 

Property of 

THOMAS S. ADAMS 

Centraville District 

Fairfax County, Virginia 

Beginning at an iron pipe found in the southeaat corner 

of the property of Keystone financial ' Service Corporation, 

Incorporated , (Propos~d Cedar Run Subdivision) in the northerly 

line of Bird, said point of beginning being S7J"J4'2l•t 685.05 ft 

and S7J"04'46"£ 1096.40 ft !rom a point in the easterly right•of• 

way line on Hunter Mill Road and running with the line common to 

Keystone fi~encial 4 Service Corporation, Inc ~ and the lands of 

Kitchen and Bird J thence continuing !rom the point of beginning 

and running with the easterly line of Keystone Financial ' Service 

Corporation, Inc. (Proposed Cedar Run Subdivision) Hl5"5t' 37"£ 

1604 .45 !t to an iron pipe found marking the southwest corner of 

francis A. Young: thence leaving the line of Keystone Financial ' 

Service Corporation, Inc. and running with the southerly line of 

Young S59"47'J8"£ 775.54 !t 1 to a point i n the westerly line of the 

land of fairfax County Park AuthorityJ thence leaving the line of 

Young and running with the westerly, southerly · and easterly linea 

of the fairfax county Park Authority the following courses and 
dist3nccs: SJ4"2J'59"W 351.03 !t to an iron pipe found, 569"43' 

JB"£ 1497.40 !t to an iron pipe set, N31 "45'22•t 174.60 ft to an 

iron pipe found, N63"J7'22"E 186.40 ft to an iron pipe found and 

~54"49'22"£ 555.50 ft to a point in the middle of Piney Branch 

(passing through the southerly and northerly linea of the VEPCO 

right-of-~ay at 321.14 !t and 422 .2 8 ft respectively and passing 

through an iron pipe set on the westerly bank of Piney Branch at 

531.25 ftlt thence continuing with the line of the Fairfax County 

Park Authority along Piney Branch Sl6"04'38"E 319 . 43 ft to a point 

in the northerly right-of-way line of VEPCOJ thence running through 

the VEPCO rtght-of-way S23"J8'0l" W 114 . 71 ft to a point in the 

southerly line of the right-of-way, thence continuing with the 

. . 

~11 

~···· . 
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w~sterly lines of the rairfax County Park Authority along a ~ean 

of the ~enders of Piney Branch the following courses and 

distances: 527"58'54"W 67.83 ft to an iron pipe found in th~ 
center of Piney Branch, 509"23'54"£ 57.52 ft, 557"07'22"£ 

24.66 ft, S34"42'42"W 143.91 !t, 527"55'43"£ 83.27 ft, Sl6" 
43'34"W 91.12 ft, 587"55'13"£ 54 . 21 ft, 5J6•S2'00"W 126,69 ft, 

539.09'06"£ 95.80 ft and 542"31'21"£ 121.19 ft to a point in 

the northerly line of Hawthorne: th~nce leaving the liae of the 

rairfax County Park Authority and running with the line of 

Hawthor~e N87"27'49"W 1199 . 95 ft (passing through an iron pipe 
at 68 . 91 ft on the west bank of Piney Branch) to a stone found 

~rking the northeast corner oC the property of Pr~hard and 

Trotter: thence with the northerly and westerly linea of Prichard 

and Trotter N73.18'5l"W 807.47 ft to an iron pipe found and S40" 

38'2l"W 482.09 ft to an iron pipe found in the northerly line of 

Birdr thence leaving the line of Prichard and Trotter and runninq 

with the no.r'therly line of Bird N7l"S2'J7"W 878.96 ft to the point 

of beginning and containing 62 . 3669 acres. 

L£55 AND £XC£PT: a portion of the VEPCO right-of-way running 

through the northeasterly section of the above described, property 
more particularly described as !ollows1 

Beginning at a point in the northerly line of the V£PCO right­
of-way, said point being 516"04 ' 38"£ 319.43 ft from a point in the 

center of Piney Branch in the westerly line of the Fairfax County 

rark Authority; thence continuing from the point of beginning and 

running through the VEPCO right-of-way 523"38'0l"W 114.71 ft to a 
point in the southerly line of the right-o!-way r thence through the 

land of Adams along the arc of a curve to the left (A•2712 . 72 ftl 
362 . 89 ft to a point marking a corner common to the Fairfax County 

Park Authority: thence through the right-of-way to a point in the 
northerly line of the right-of-way marking another corner common 

to Adams and the Fairfax County Park Authorityr thence through the 

land of Adams along the arc of a curve to the right (R•2112.72 ftl 
303.01 ft to the point of beginning and containing 0.7645 acres . 

Charle• R. Johnson, L.S. 
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AFFIDAVIT 

STATE OF VIRCJNIA 

CDCNTY OF FAIRFAX, to wit 

I, Stafthopt Ada•&, re&ldlng at 9515 Clar~ Cro1alag Road, Vltnaa, Vlrglala, 

belno flrll duly &warn depolt and ny thll •Y htller, Tllo•u s. Adua, tilt !ol"'ltr 

owner of the tract of land de&lgnatrd on the Tax Plata of tht Covaty of Falrfex, 

u 1.~ ncru •orl! or len, died lntelllle o~ July 7, 111<41, sunhed bf Ua widow, 

Ida AdAIIIS, who dhd Oft July II, 11111 , 111d the following nine chlldrlfl u Ua 08lf 

ht"lrs 11 law: 
J 

~·uhh Young; Clara 'lo11ey: Tllo•u E. Adua; Flornc• Atkluu; 

Allee l(alloy; Dl'lPillton .\t.lo1111, Et hel\' , Ada1111; Charles P, Ad .. a .. d Sttftllope Adaaa, 

Tht• sal1l .\lice l.lall.C?Y died teslltl' on U•J 24, 19b9, her will hnl119 ~u Cllrd 

and ad~n lltl'd to pro baa J n Fa! rfu County, VI roJ nla, Tlle nld Tllo1111 E. Ad1111 

t.llrd lntestllt 011 llerch :!tl, 1975, sunlved by his spouse, Agua Adaa1 ud tilt 

following sr\'en chllr1ren u his only heirs ll lew: Tho•u E. Ade••• Jr,; ·~rt 

Th~t there are no other children or clllldre• o{ ••r decetltd cblldre• 

of tht salt.l Tho•a• s. Ada1111 or the said Tho••• E. Adua, other tll11 thoae atattd 

abne. All o! the aboYe !Jiftlu being onr the age o{ twutf-Oit '"" 11d 111 

Juris. 

Subscrlbl'd and sworn to 
brfore ,., this 

lhJ1 1nst~t t'll'- eu•tlfloate ennexed, 
ao!..Hto( te •·t:orc!-,'!t:u or ~·. :-~nlt Cc.: rt 

Tittel 
~~y 5 818 II tl~ ~~-f-• 

y: ....... '· ;,~':r-i-- c1er1t 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

- - - - - - - - - - X 

GEORGE ATKISSON , 
AND 
CARLOTTA T. ATKISSON, 

Plaintiffs, 
v. 

WEXFORD ASSOCIATES, INC., et al . , 

Defendants. 

- - - X 

IN CH. NO. 97823 

Fairfa x , Virginia 

Monday, December 11, 1995 

Deposition of 

CARLOTTA T. ATKISSON 

called for examination by counsel for the intervenors, 

pursuant to notice , in the office of Anderson and Corrie, 

12600 Fair Lakes Cir cle , Suite 220 , Fairfax, Virginia, 

22033, commencing at 1:18 o 'clock, p.m., before 

Hal G. Mann, court r eporter and Notary Public for the 

Commonwealth o f Virginia, when were present on behalf of 

the respectiv e parties : 

Re ported by: Hal G. Mann 

LASER REPORTING 
(703) 471-7603 

46441 Springwood.Court, Sterling, Virginia 20165 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

( 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

( 

A. In 1945. 

Q. Was that here in Virginia or 

A. No, in Fort Wayne, Indiana. He was in 

the service . That's where I lived at that time. 

Q. That would have been while he was 

getting training, basic training, or he was --

A. No. He was - - ~ust before the war 

ended. He was on his own. 

Q. Right. 1945. 

A. Yes. 

Q. I'm sorry. Gosh. When did you first 

visit th e Adams property with Thomas Adams? 

A. I would say -- I don't really remember 

for sure , but I would think maybe around t h e 

summer of 19 47. I ' m not certain of that date. 

Q . Okay . That ' s your best recollection is 

around that time . 

A. Yes. See, we were married in 1946. 

Probably the spring of 1947, I would think. But 

I don't really recall. 

Q. And did you -- did you live there for a 

period of time o n the Adams --

A. At one point we did. 

LASER REPORTING 
(703) 471-7603 

46441 Springwood Court, Sterling, Virginia 20165 
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1 

2 

3 

Q. 

A. 

Q. 

In the late 1940's. 

Yes. 

Do you recall what the property was 

4 like back then, what it was used for? 

5 A. They raised cattle. Not -- not really 

6 cattle , steer, I think and, you know, had the 

7 gardens and so forth. 

8 Q. And Thomas Adams and Ida Adams li v ed 

9 the re at that time? 

10 

11 

12 • 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A . 

Q . 

Q. 

A . 

Q. 

A. 

Q. 

No . 

No. 

Just Ida. 

Just Ida . 

I mean --

Oh , that 's right. I ' m sorry. 

She 

Mr . Adams passed_ away .. in 1941 . .. .. 

Mr. Adams died. 

Ri ght. Do yo u ever recal l the - - any 

20 cemeter i es back then? 

21 A. Oh, ye s. 

22 Q. What did -- what cemeteries do you 

23 recall back in -- late 1940 's when you lived 

LASER REPORTING 
(703) 471-7603 

46441 Springwood Caurt, Sterling, Virginia 20165 
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1 mother was buried there. 

2 

3 

4 

Q. 

A . 

Q. 

What was her name? Do you recall? 

She was a Saunders. 

Was it -- do you recall ever going to 

5 any funerals at the -- at the cemetery? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

No. 

No. 

I did not. 

So you yourse lf really never visited 

10 the cemetery bec a use none of your relati v es are 

11 bu ried there. 

12 A. No. Only went up there -- and it was 

13 p ointed o ut to me, you know , by the chi ldren and 

14 by the aun t s and so forth, but I would have no 

15 reason to go up there, if I weren ' t going on over 

16 further. It was all ve ry close. I mean , you --

17 Q .. Right. 

18 A. -- could see it from the house. 

19 Q. Right. 

20 A. It was just on up there . 

21 Q. It was just on the other side of the --

22 of the road that led up to the house. 

23 A. Uh-huh. 

LASER REPORTING 
(703) 471-7603 

46441 Springwood Court, Sterling, Virginia 20165 

12 



1 Q. I'm not going to waste your time going 

2 through these names. 

3 

4 

5 

6 

7 

8 

A. No. 

Q. But there are a lot of names h ere that 

not knowing that you were o riginally from 

Ohio. I wa s born in Ohio myself. 

A. Oh. 

Q. So I that wo uldn't do either on e of 

9 us a ny good to try and get through that effo rt. 

10 When you lived on that property back in the time 

11 o f this Atk isson property back in the late 

12 1940's , did yo u ever use the easement r oad? 

13 A. I've b een on the easement road , yes. 

14 Q. Was that back in the -- back in th e 

15 lat:e 194 0 's? 

16 A. Yes, but I've -- I' v e wal ked it more 

17 than -- mostly walked it. Because I remember 

18 being -- going from Cl ark's Crossing Road -- on 

19 that road to get holly and up through the woods. 

20 And, of course, I've been on this end going back 

21 towards this old Bears House. 

22 Q • . 

23 A. 

Right . 

So I've been on it. But I could not 

LASER REPORTING 
(703) 471-7603 

46441 Springwood Court, Sterling, Virginia 20165 
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1 any more tell you, except for where it starts and 

2 where it ends, where it went. 

3 Q. Right. Do you --

4 A. It is all grown up. 

5 Q. What was -- what was the road you 

6 normally took when you were living there back in 

7 the 1940's t o ge t to the house when you s t a y ed 

8 there? 

9 A . Well , we usually used the train, 

10 because , you see, that -- we we re --

11 Q . You were working downtown. 

12 A. Yes . And the train wa s ri ght down at 

13 the bottom o f the hill. So you just walked d own· 

14 and got the train in the mo rn ing and drove i t --

15 and came ou t at night . And then if the weather 

16 was real bad, sometimes we walked in, sometimes 

17 we parked at Aunt Beulah 's who lived at Clark 's 

18 Crossing Ro ad. 

19 Q. So whe n you were living there back in 

20 the 194 0 's 

21 A. Right . 

22 Q . you would normally, the way you 

23 normally took transportation was t o take the 

LASER REPORTING 
(703) 471-7603 

46441 Springwood Court, Sterling, Virginia 20165 
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train. 

2 

3 

4 by? 

5 

6 

7 the 

8 then? 

9 

A. Yes, or else leave your car over at --

Q. Was there a train station very close 

A. Yes, right there. 

Q. Was it on -- was it right along where 

sort of the north end of the property, 

A. It was -- there was a regular train 

IO station with a little house --

I I Q. Right. 

I2 A. -- at Clark's Crossing. 

I3 Q . Oh , okay. 

14 But then on up, right on the Adams 

15 property, because George's uncle, or I mean 

16 his -- his grandfather had some pull with 

17 somebody. And they made a stop 

18 Q. Wow. 

I9 A. -- right at the Adams place, right 

20 before you got to Difficult Bridge -- I mean , to 

21 Piney Branch. In other words, you came down --

22 just down the hi ll. You could run down the hill 

23 and catch it right there. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

great. 

stop? 

Q. You had your own private train stop. 

A. That was it. 

Q. That's incredible . That's really 

Was there a road leading to the train 

A. Yes. 

Q. That road --

A. Well, a path . 

Q. A path that you walked on . 

A. Yes . 

11 Was there how were -- if you were to Q. 

12 go away on the weekend , or take your car -- did 

13 you have a car back th en in the late 1940's? 

14 

15 

16 

A . 

Q. 

A. 

We didn't have one at first. 

Okay. 

And then later -- his aunt lived right 

17 at Clark's Crossing. And, you know, you could 

18 park there . She had a horne there . 

19 Q. So you - - so you could walk 

20 A. Just so the weather was --

21 Q. - - you could walk from the Adams house 

22 to Clark's Crossing and then you're - -

23 A . On the railroad track, you could walk 
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1 on the railroad track. 

2 Q. On the railroad track, down to Clark's 

3 Crossing. 

4 A. Yes. 

5 Q. And then there you could park the car 

6 if you wanted to. And that was easier than 

7 taking the other road, is what you're sa ying? 

8 A . Yes , it -- y es . 

9 Q. Because the other road wasn't that well 

10 paved , or anything. 

11 A. No. 

12 Q. It was just a it wa s dirt road, 

13 pretty much. Did -- was were there cars 

14 parked normally on the 15 acre parcel, I me an, on 

15 the Thomas Adams -- near the house, did h e park 

16 cars up there normally? 

17 A. I don't remember. 

18 Q. You don't remember. 

19 A. I mean, I don't know what -- I'm sure 

20 at s ome poin t they did . 

21 Q . When -- did you -- did yo u all ever 

22 come back for the holidays and vi sit the house, 

23 do yo u recall, over the years, fro m after you 
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1 lived there in the 1940's , then you had your own 

2 house in the 1950's . Would you go up there very 

3 often to visit --

4 

5 

6 

A. 

Q. 

A. 

Not very often --

the grandmother . 

because my mother -- that was my 

7 great-grandmother or -- his great-grandmother --

8 Q. Right. 

9 A. his grandmother. But out mother - in-

10 law lived in town, you know. 

I 1 

12 

13 

14 

15 

Q. 

A . 

Q. 

A . 

Q. 

So --

The family 

Right, the family 

The Atkisson family lived in town. 

lived in D.C . And that's where you 

16 lived in ~he 1950 ' s . 

17 A. Ye s. 

18 Q. Did yo u -- you lived in D. C.? 

19 A. We lived there f o r a while. 

20 Q. So it was actually going out to vi s it 

21 the grandmother out on the family farm . 

22 

23 

A. . Yes. 

Q. When you went out to visit there, how 
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1 would you get there? 
. 

2 A. We took the bus to Beulah Road, and 

3 walked up Beulah Road, or walked -- sometimes we 

4 took it to -- to the railroad -- the tracks in 

5 Vienna, in the middle of Vienna and walked up. 

6 Q. Wow. 

7 A. Sometime 

8 Q. That's quite a hike. 

9 A. I mean, but we didn't think much of it 

10 actually in tho se days. Sometimes someone would 

11 come al ong , maybe, and give us a ride, but we 

12 hat ed the city so badly, we did g o out there, you 

13 know, on the weekends. But that's the way we got 

14 there, was by bus. 

15 Q. Was there othe r than that, was there 

16 other roads leading to the property o t her than 

17 that easement road that goes -- the one that you 

18 just described as sort of an easement that's the 

19 issue in this case, that kind of goes south from 

20 the property? Was there any --

21 A . I don't know. 

22 Q. 

23 you recall? 

any roads going north at all, that 
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A. I don't recall. 

2 Q. Do you have an interest in the Adams 

3 family cemetery, which is the subject of this 

4 suit? 

5 A. Only through my husband. If -- if 

6 something happened to him, I guess I would have. 

7 Q. So through inheritance is the only way 

8 you would have an interest. But you don 't 

9 have 

10 A. I really don't know. 

11 Q . Okay. 

12 A . I don't -- I really don't know. 

13 Q. Yes. I'm not trying to trick you . I'm 

14 just trying to understand if you -- if you -- if 

15 you u nderstand or have an opinion as t o h ow you 

16 t h ink you may have an interest in this case, as 

17 far 

18 A . I guess just as the wife of George. 

19 Q . Okay. I just want to show -- I'm not 

20 going to make this an exhibit. It's too big. 

21 It's the only copy I h ave. 

22 This would be what I'm showing 

23 you -- it's called plat showing lot A, Hunter 
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1 Mill Forest, as recorded in deed book 5244, at 

2 page 774. It's prepared by Alexandria Surveys, 

3 Inc., dated August 14, 1991. 

4 And it's been in t roduced. Oh, that's 

5 great. Okay. Maybe we will make it an exhibit. 

6 I don't know . 

7 We'll just -- I'm going to show you a 

8 plat and try to ask you to see if can recall 

9 wh ere some of things might have been. 

IO This is a this is a plat of the 

I I area. This would be the house would have 

12 the house would have been somewhere in this 

13 direction here located on the 15 acres. 

14 This would have been the 15 acre 

15 portion. And this is what we call partition lot 

16 number two. And it's depicted here as lot number 

17 two on the plat. 

18 This would have been the easement road 

19 coming up this way. Now, I think the house would 

20 have been somewhere ove r here. 

21 

22 

23 Q. 

MR. SNYDER: What's the question? 

BY MR. GOGAL: 

Now, the question is: Could you 
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1 describe what was -- what was located on this 

2 side of the cemetery? This is the -- this would 

3 have been the sort of the western -- the western 

4 portion of lot number two, west of the cemetery. 

5 That's the area that you would have gone to, I 

6 believe . 

7 A. Yes. 

8 Q. What was -- what was located over 

9 there ? 

10 A. It wa s just a field and a cemetery. 

11 Q. Okay . 

12 A. And the old r oad , you know, came -- I 

13 guess, do wn through there. 

14 Q . Do you recall an y other landmark s back 

15 then? Was there -- do you recall the large 

16 poplar tr ee? 

17 A. Oh, no . I -- I really don't. 

18 Q. You don't. 

19 A . I wouldn 't know any of that stuff . 

20 Q. Okay . 

21 A. No. All I remember about trees, there 

22 was a a big pine tree on this side. I would 

23 say it was up in here somewhere (indicating), the 
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A. I '11 I know is the cemetery was up 

2 there. There was a place ove r here where there 

3 was a lit tle slope that I used to walk up to. 

4 And there was a co rn crib, and a chicken house, 

5 and -- and the house . 

6 Q. Right. 

7 A. And they wer e all quite c lose . I mean, 

8 the garden, I suppose, was right in here. 

9 ( Indicating) 

10 Q. Okay . 

11 A. Although mayb e not . Maybe it was 

12 closer. 

13 

14 

15 

16 

17 

18 

Q. All right . 

A . Well , but _ really --

Q. That was a long time ago. 

A. That was a long time ago. 

Q . Right. 

A. And I had -- I had no reason, I me a n , 

19 a ll I did was stay there at night and go to work 

20 in the morning . And -- I really don ' t know 

21 anything about that. 

22 Q. All right . Let me ask you: How o f ten 

23 over the -- over the years would you and Ge orge 
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go vi sit the property? I mean, after you lived 

2 there in the 1940's and there was a period when 

3 you used to go there on the weekends because you 

4 wanted to get out of the city. Let 's say, in the 

5 1960 ' s and 1970 's and 1980's, how often would you 

6 say? 

7 A. Oh, when we -- when we -- well , we 

8 we didn ' t live in there so long. Not ever y 

9 weekend we didn't go, but after we lived there 

10 and -- you mean after we 

11 Q. After you --

12 A. -- moved to our home 

13 Q. Yes . 

14 A . -- in Oakton? 

15 Q. Right. When was that 

16 to the home in Oakton? 

A. In 1950. 17 

18 Q. In the in 1950 . 

19 A . Yes . 

--

that you move 

20 Q. And how often would you, in the 1950 ' s, 

21 how often would you go up t h ere? 

22 A. Well , not that often . Sometimes we 'd 

23 take his mothe r over to -- to Aunt Beulah's, you 
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1 know , and she would walk up. 

2 Q. She wo uld walk up. 

3 A. Walk up. 

4 Q. Fr om Clark Crossing. 

5 A . On the railro ad. 

6 Q. So yo u never really used tha t easement 

7 r oad to get up there. 

8 A . I didn't . 

9 Q. All right. It was just eas ier to p ar k 

10 at Clark Cro ssing and wa l k up . 

l l A. Oh , well - - we were - - when we used the 

12 train . Yes , that was 

13 Q. What about when you drove there, like 

14 in the 1960 ' s and 1970 ' s? Would you have ·driven 

15 there instead of using the train? 

16 

17 

18 

19 

20 

A . 

Q. 

A. 

Q. 

A. 

We didn ' t have a car. 

Ok a y . 

Oh, you mean later on? 

Later on. 

No , we took them -- took them to -- we 

21 usually went over to Aunt Beu lah's on -- at 

22 Cl ark's Cross ing . 

23 Q. And that would ha v e been in the 1960 's 
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and 1970's, you wou ld have probably driven to 

2 Clark's Crossing and then walked up. 

3 A . If we went. We didn't really go that 

4 often . 

MR . GOGAL: I don ' t think I have a n y 5 

6 more questions . I ' m going to turn it over t o 

7 you , Barney, if you h ave an y questions. 

8 

9 

10 

MR. GOODMAN: Yes, I've got a fe w. 

EXAM INATION BY COUNSEL FOR THE DE FENDANT 

BY MR. GOODMAN: 

ll Q. Ms . Atkis s on , my name i s Barney 

12 Goodman . And I represent Wexford and the oth e r 

13 individuals defendant s, the homeowners . 

14 A . Yes . 

15 Q. .U..nd I I j usc want t o as k you a fe w 

16 questions. But befor e I ask you, I will t e ll you 

17 that I grew up in Ohio, also, in Trumbull Coun t y . 

18 

19 

20 

A • • Yes . 

{To Mr. Gogal) Where are you from? 

MR . GOGAL : Actually, I was born at 

21 Wright-Patterson Air Force Base. 

22 

23 there. 

THE WITNESS: Oh, we have fr i ends 
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MR. ATKISSON: I'm going to check that 

2 o ut. 

3 THE WITNESS: But I don't know where 

4 Trumbull is. 

5 MR. GOODMAN: It's in northeastern 

6 Ohio . Warr e n is -- Warren is the city I was born 

7 in. 

8 THE WITNESS: Oh, I see. I ' m in 

9 northwest . 

10 MR . GOODMAN: Oh . 

11 MR . ATKISSON: Well, I' m -- I'm going 

12 t o obj ect if you go home and tell you r -- tell 

13 ever ybody , including you, that they all have a 

14 complexi o n like that . You know it isn ' t true, 

15 righ t? 

16 THE ' WITNESS : Right . 

17 BY MR . GOODMAN : 

18 Q. Ms . Atkisson , since you ' ve been marr ied 

19 to your husband and you ' ve lived in the area, 

20 have there been any funerals at this fami ly 

21 burial plot that you 're aware of? I know you 

22 said you didn 't attend any. 

23 A. No . I'm not aware of any . 
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Q. I want to show you a map. Let me come 

2 around so you can see it. This is the a 

3 partition map of 1896 . And I'll show it to you 

4 like that. 

5 This is what we call the 15 acre 

6 parcel. This is where Thoma s Adams had his land. 

7 And this partition lot two. And this is where 

8 the burial plot is. That's what t ha t says. 

9 A. Yes . 

10 Q. Now, yo u talked about going down by the 

II train tracks --

12 A . Yes. 

13 Q. -- and catching the train. There are 

14 some train ~racks here , wher e it says Piney 

15 Branch . 

16 A . Yes. 

17 Q . Are those the tracks that you would 

18 walk down to? 

19 A. Well, yes, we did. But I don 't know 

20 where I can ' t tell where -- those are the 

21 tracks, yes . 

22 Q . Okay . Well, here -- this is the Thomas 

23 Adams property, the 15 acre parce l . And here ' s 
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1 the burial plot. 

2 A . Where' s the house? 

3 Q. I believe it's over here on the 15 acre 

4 parcel. (Indicating.) 

5 A. But what is that house there? 

6 Q. Well, that - - that was a house in 1896, 

7 but I don't - - I believe that 

8 MR. SNYDER: Gee, I think that's a house 

9 that's -- I don't -- I don't think that shows 

10 where Thoma s Adams ' house is. 

11 MR. GOGAL: It -- it does not show. 

12 MS. DIMAURO: It doesn't --

13 MR. GOGAL: It didn't exist then. 

14 MR . SNYDER: Yes, I don 't think it 

15 existed at that time. 

16 

17 

18 

19 

20 Q. 

MR. GOGAL: Right . 

THE WITNESS: Oh , sure, it wouldn 't. 

MR. SNYDER: Right. 

BY MR. GOODMAN: 

Well, do you know when -- do know when 

21 Thomas Adams built that house -- that house on 

22 the 15 

23 A. No, I don't have any idea. I wouldn't 
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1 know. All I know is where the house is you just 

2 went down to the barn and down the hill and 

3 aro und and then curved back around. It was right 

4 before the curve in the railroad because we 11, 

5 an yway , I know -- I know where the track where 

6 we got the train. We got the train right before 

7 Piney Branch viaduct or bridge. 

8 Q. I see . Can you tell whether o r not 

9 that Piney Branch Bridge shows on this map? Let 

10 me turn --

1 1 A. No. 

12 Q. Let me turn it around . 

13 MS . DIMAURO: Barney, this one would 

14 actually be more useful , s ince there's more. 

15 BY MR. GOODMAN: 

16 Q. Here 's here ' s a map, ma ' am , that 

17 says partition de ed. And this is Hunter Mill 

18 Forest. And I believe you said you lived on 

19 

20 

21 

22 

23 

Killington Court. You probably live --

A. 

Q . 

A. 

Q. 

Yes. 

-- about down here. (Indicating . ) 

Yes. 

And this would have been the 15 acre 
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1 

2 

3 

parcel over here. ( Indi cating.) 

A. Well, see, here's Pi n ey coming -- well, 

4 I guess that's -- is that coming fr om Vi e nna ? 

5 Q. Well , thi s is Clark 's Cros s ing. 

6 Vienna' s back here. ( Indicating. ) 

7 A. Probably the bridge is right along in 

8 there I image, right tnere. ( Indicating .) 

9 Q. I see. 

10 A . But we came down this hill to -- to 

11 Piney Branch and c aught the train . 

12 Q. Were you a ware of a path that was over 

13 here b et ween lot three and four and what is now 

14 these hou ses on Adams Mill Road? 

15 A. You mean the lane? 

16 Q . Yes . 

17 A . Yes, I ' ve walked back that way to the 

18 woods. 

19 Q . And where did that -- did that lane go 

20 down to the train tracks? 

2 1 A. I don ' t know whether it did or -- no , 

22 that lane didn 't. No. It just we nt -- it went 

23 from the barnyard to the woods . 
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1 In other words , I don't know -- it 

2 might , after -- after it got in the woods , it 

3 might have wound around and done down further. 

4 

5 

6 

But I used to wa lk from sometimes and walk 

that lane into the woods. There was like a knol l 

there . I guess the l ane went onto fields 

7 furt he r, but I -- as far as I know, it didn't go 

8 to Pin e y Branch. 

9 Q. Okay . But there was -- you know there 

10 was a l ane al ong the western edge of lot s thre e 

11 a nd f ou r. 

12 A. Oh, there. No , I don' t know that . No . 

13 Q. Well , where ' s the lane, then? 

14 l\.. The lane was -- well, if -- if I could 

15 be sure where the --

16 

17 

18 

Q. I believe 

A . Wherever the barn is, it was - - it was 

from the barn to the woods . I -- I don ' t have 

19 any idea about --

20 Q. Where was it with respect to the burial 

21 plot , the family buria l plot? 

22 

23 

A. 

Q. 

Well , the burial plot was - -

Which is right here on this map . 
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1 V I R G I N I A 

2 IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

3 - - - - X 

4 GEORGE ATKISSON, et al . , 

5 Plaintiff, In Chancery 

6 vs . No.: 97823 

7 WEXFORD ASSOCIATES, INC., et al., 

8 Defendants. 

9 - - - - X 

10 Fairfax, Virginia 

11 Monday, December 4, 1995 

12 Deposition of GEORGE B. ATKISSON, a 

13 witness, called for examination by counsel for the 

14 Defendants, pursuant to notice, taken in the Law 

15 Offices of Blankingship & Keith, 4020 University 

16 Drive, Suite 312, Fairfax, Virginia, before Randy T. 

17 Sandefer, a stenographic reporter and a Notary Public 

18 in and for the State of Virginia at Large, commencing 

19 at 12:17 p.m., when there were present on behalf of 

20 the respective parties: 

21 

22 

23 

,/11. ~ 
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1 house 

2 MR. GOGAL: I'm sorry, I didn't mean to --

3 THE WITNESS: I thought these looked 

4 familiar 

5 MR. SNYDER: If you don't have a signature 

6 page, let me know and we will send you a new set of 

7 that so that you can look at that. 

8 You don't need to look at it right now. 

9 BY MR. GOGAL: 

10 Q As far as going back to that Outlot A 

11 question; what instructions did you give your 

12 surveyors and engineers in terms of dealing with 

13 locating the cemetery? 

14 A Ab s olutely nothing, never even discussed 

15 it. He and Harold did - - as a matter of fact, h e is a 

16 gentleman; but he i s one of these guys that you don't 

17 tell how to do something. I knew that. 

18 We get along all right, but I never told 

19 him anything. 

20 Q What was his name? 

21 A Charles Johnson. 

22 Q So, he didn't ask your advice as to where 

23 the quarter acre should be drawn up or --

~53 

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602 



Testimony of George Atkisson 

( 
145 

I 

1 Q My question is if it was described in the 

2 land records as a quarter acre in the southeast 

3 portion of Lot 2, why did the surveyor draw it so that 

4 it encroaches on the 15 acres? 

5 Do you know of any reason why the surveyor 

6 drew it that way? 

7 A A country boy that he was, they are at horne 

8 outside where you guys are at horne in the city . 

9 I tell you, it's defined there. That's the 

10 only thing that I could suppose. 

11 I didn't tell him to do it. 

12 Q So, you don't know? That's the answer, no? 

13 A I don't know at all. 

14 MR. GOGAL: Okay, thank you, that ' s it. I 

15 have no further questions . 

16 EXAMINATION 

17 MR. SNYDER: 

18 Q George, does this (indicating) accurately 

19 reflect where the cemetery is? 

20 A Yes. 

21 MR. SNYDER: I don't have anything further. 

22 MR. ~O~AL: You can't )ust do that, Scott. 

23 MR. SNYDER: Why? That's my question. 
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1 it didn't make any difference, and he also said that 

2 it's obvious when th! old man lived there with mother, 

3 they knew when she died that they would probably 

4 partition the land. He was working that, that he 

5 would get Lot 2. That ' s ~hy he bought this piece over 

6 here to join it up . 

7 It' e l~~t 

8 Q You don't know of anybody specifically 

9 being buried over here on the 15 acres because you 

10 weren't around then? 

ll 

12 

A No, there is nobody buried there. 

MR. GOGAL: Okay; I don't have any further 

13 questions, that's it. 

14 MR . GOODMAN: I just have one question , 

15 Mr. Atkisson . 

16 EXAMINATION 

17 BY MR . GOODMAN: 

18 Vou saiti · that ~homaa Adams, your 

19 grandfather, lived with his mother? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Yes. 

What was his mother's name? 

Adeline. 

Adeline Adams? 

!:JS5 
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ASSIGNMENTS OF ERROR 
RECORD NO. 970069 

1. THE TRIAL COURT ERRED IN GRANTING A NEW TRIAL ON ALL ISSUES AS 

CONTRARY TO THE MANDATE OF THE SUPREME COURT OF VIRGINIA. 

2. THE TRIAL COURT ERRED IN LOCATING THE EXPRESS EASEMENT AS 

CONTRARY TO THE MARCH 7, 1995 ORDER, WHICH WAS ISSUED PURSUANT TO 

THE MANDATE OF THE SUPREME COURT OF VIRGINIA. 

3. THE TRIAL COURT ERRED IN TERMINATING THE EASEMENT AT BIRD ROAD 

AS CONTRARY TO BOTH THE MANDATE OF THE SUPREME COURT OF VIRGINIA 

AND THE ORDER OF MARCH 7, 1995 OF THE HONORABLE THOMAS A. FORTKORT. 

3. THE TRIAL COURT ERRED IN ENTERING JUDGMENT AGAINST PLAINTIFFS 

AND IN FAVOR OF DEFENDANTS DONALD HALL AND JOAN HALL, AND 

INTERVENORS DAVID O'BRIEN AND JANE O'BRIEN ON THE GROUNDS THAT THERE 

IS NO EXPRESS EASEMENT AS CONTRARY TO THE MANDATE OF THE SUPREME 

COURT OF VIRGINIA. 
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ASSIGNMENTS OF ERROR 
RECORD NO. 970071 

1. THE TRIAL COURT ERRED, WHEN AFTER FINDING THAT CERTAIN 

NECESSARY PARTIES WERE NOT PARTIES TO THE FIRST TRIAL, IT RULED, IN 

VIOLATION OF THE NECESSARY PARTIES DOCTRINE THAT: 

A. THE RULINGS OF THE FIRST TRIAL WERE BINDING ON WEXFORD AND 

THE INDIVIDUAL DEFENDANTS; AND 

B. THE INTERESTS OF THE NECESSARY PARTIES WERE SEPARABLE 

FROM THOSE OF WEXFORD AND THE INDIVIDUAL DEFENDANTS 

WHEN THE ALLEGED EASEMENT CROSSED THE PROPERTY OF ALL 

PARTIES. 

2. THE TRIAL COURT ERRED IN UPHOLDING THE EXPRESS EASEMENT AS IT 

CANNOT CROSS O'BRIEN'S LOT 3 AND HALLS LOT 1 AND, THEREFORE, IS OF NO 

USE AND IS EXTINGUISHED AS A MA ITER OF LAW. 
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