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CRIGY 1
VIRGINTIA C\’]OCJ/\\ QD/QM/

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

4/

- - - - - - - - - - - X N

GEORGE ATKISSON

Plaintiff, :
-vs- : IN CHANCERY NO. 97823
SUPREME COURT OF VIFGREH
WEXFORD ASSOCIATES, et al. : e N
Defendants. - JAN 14 1897 2j
T Gy

RICHMOND, VIRGINIA
Courtroom 4B
Fairfax County Judicial Center
Fairfax, Virginia
Wednesday, September 18, 1996
The above-entitled matter came on to be heard
before the HONORABLE JANE M. ROUSH, Judge, in and for the
Circuit Court of Fairfax County, in the Courthouse, 4110
Chain Bridge Road, Fairfax, Virginia, beginning at 10:05
o'clock a.m.
APPEARANCES:
Oon Behalf of the Plaintiff:
SCOTT E. SNYDER, ESQUIRE
On Behalf of the Defendant:
BERNARD E. GOODMAN, ESQUIRE

NANCY DIMAURO, ATTORNEY-AT-LAW
DAVID J. GOGAL, ESQUIRE

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE
FAIRFAX. VIRGINIA 2203cPF° ) D
1703) 581:3136 ‘ (’&
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PARTIAL TRANSCRIPT

(The court reporter was sworn.)

THE COURT: Mr. Snyder, did you want to make a
closing argument?

MR. SNYDER: Yes; If I could have AAA and ZZZ7?

(Whereupon, the bailiff handed counsel the
exhibits.)

Your Honor, let me just start with what I think
might be a more accurate depiction --

(Whereupon, Mr. Snyder began writing on easel.)

THE COURT: Let me give you a magic marker that
-- because I can't read what you put up there. |

(The court handed counsel an item for his use.)

MR. SNYDER: I'm going to read it out loud
anyway, Your Honor.

THE COURT: All right.

MR. SNYDER: My handwriting is so bad it
wouldn't matter whether or not I was writing --

(Whereupon, Mr. Snyder continued writing on the
easel.)

Mr. Gogal earlier mentioned, I believe, in the
motion to strike, compare what we have as far as evidence

concerning the location of the cemetery. And I think under

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE "" "'3

FaAIRFAX VIRGINIA 22030
7031 591-3136
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the column marked, ‘us,' we could summarize the basic
evidence that's gone in from the Plaintiff concerning the
area where the cemetery is actually located.

We can look at the testimony from Mr. Atkisson,
the area that was maintained as a cemetery, the route that
was used in relation to 2Z2ZZ to access the 15-acre parcel
and the cemetery, the area that was plowed, and,
conversely, the area that was not plowed, the location of
the cedar stump, the location of the standing cedar with
the barbed wire; and I think we can also look at the survey
that includes Outlot A.

Now, as I understand the Defendants' case, they
basically are relying upon the description of the burial
lot in the deeds, which is one-quarter acre in the
southeastern corner, and upon the location of the graves.
And I think one of the best pieces of evidence as to where
the cemetery is, is exhibit 11-D of the Defendants where
they had the surveyor and the archeologist work together to
locate the headstones and feetstones.

Now, it wasn't identified for us, I do not
believe, which stones were headstones, which were
feetstones. But, we have the stones marked. If you look

at the stone that is closest to the dividing line between

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERSw - =y -
4116 LEONARD DRIVE Fi l’q

FaIiRFaAX VIRGINIA 22030

(7031 591-3136
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partition lot 2 and the 15-acre parcel -- my understanding
is that that drawing was made to scale. I measured it with
a ruler and it showed that the nearest stone is one point
-- well, one foot, three inches. The next closest one is
two feet, six inches. And the third one is approximately
the same distance.

And if you look at what Defendants have already
argued and was not accepted into evidence -- but, as Your
Honor mentioned, it probably makes for argument, and it was
argued. If you drew the quarter acre in, starting at the
dividing line between the lots at point G, and extend it as
far back as Outlot A, and then extend it, I guess, to the
west to make a quarter acre, then you would have a cemetery
that has the nearest burial plot one fodt, three inches, on
the one side, and approximately 70 feet from the nearest
burial stone on the other side.

If you look at Outlot A, which is also drawn to
scale, you'll see that there is a border of approximately
30 feet on either side from the nearest burial stone.

Now, the other portion of 11-D that's included
in that diagram is the rectangular box. And the
archeologist said that that box represented topographically

-- measured from the top of the swale this area surrounding

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE e ?
FAIRFAX. VIRGINIA 22030 =
f
1703) 591-3136 2
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the cemetery -- I'm sorry, surrounding where the grave

stones are.

I think it is a very logical, clear, and

' necessary implication to make that where he has put this

line (indicating), you can see the rectangular box line
runs exactly on top of the dividing line between the lots.
And as Your Honor was out there --

THE COURT: I'm sorry, would you repeat that
last sentence? I just missed it. You could see what?

MR. SNYDER: On 11-D -~

THE COURT: VYes, I'm with you. I just missed
the absolute last thing you just said.

MR. SNYDER: The dividing line, the one side of
this box, the side that's closest to the stones, runs
exactly on top of the dividing line.

THE COURT: Between what was --

MR. SNYDER: Between the l15-acre parcel and
partition lot 2.

THE COURT: All right.

MR. SNYDER: Now, as anybody who's been out
there on the property I do not think anybody can say that
it was possible to see such a clearly defined rectangular

space. And to say that this is a little self-serving to

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS  porw -~
4116 LEONARD DRIVE f ?D
FAIRFAX VIRGINIA 22030

17031 591-3136
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have the top of the rise exactly within less than any
measurable distance that the surveyor could do, with
actually having it right on top of the line, is stretching
the imagination quite a lot.

And I think, as Mr. Atkisson testified, that

the area maintained around the cemetery is from the swale.

And if you were to locate the cemetery in the area within

the area of that rectangular box, and to do, I guess, then
the logical thing to say, well, then the qguarter acre has
to -- if it can't extend into the 15-acre parcel, well,
then the guarter acre must extend out into the partition
lot 2. Then you have all of the bodies concentrated in one

tiny portion, almost a corner of the burial lot. There's

| no reason to believe that that's the case.

If measured from the bottom of the swale, or
even at the mid-point of the swale, we're clearly within
the 15-acre parcel. And at the bottom of the swale we are
even more into the 15-acre parcel.

The other evidence that they have as to the
location is the deeds. And I do not contest the fact that
there is no mention of a cemetery in the 15-acre parcel,
and there is a mention of the cemetery in partition lot 2.

But, it is impossible to find the location of the cemetery

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM SEPORTERS
4116 LECONARD DRIVE

.
FAIRFAX VIRGINIA 22030 '-‘ ??
17031 591-3136
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based upon that description.

As Mr. Simpson said, it could be one yard by a
thousand yards in order to arrive at the one-quarter acre
designation. And then you don't really know where it's
going to lay. To arbitrarily draw a line that comes within
one foot and three inches on one side, and 70 feet on the
other side, I think flies in the face of how people
normally create and maintain cemeteries.

The other thing that needs to be taken into

‘account as far as the monuments that were testified to, the

testimony concerning the area that was maintained at the
cemetery, was all presented by one witness, Mr. Atkisson.
The Defendants chose not to cross-examine him. The
Defendants did not call him as a witness.

The only possible source of attempting to
impeach his testimony, as I followed it, was that when he
made the statement on cross that Nicholas was by point G,
it was read from the deposition that you don't know where
any of these bodies are. He said, "That's correct. I only
know what other people told me," which he was told he can't
testify to.

So, all he knows -- obviously he wasn't there

when the burials took place. But, if you ask him what's at

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE T

FAIRFAX. VIRGINIA 22030 "( ?5

{7031 531.3136
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point G, it's his understanding that it's Nicholas. But,
again, he can't testify to that because he was told that by
somebody else.

THE COURT: Well, I thought he said in his
direct testimony that he thought that Nicholas was buried
close to point G. But, I don't believe he said on what
side of point G he was buried.

MR. SNYDER: Well, when he was referencing it,
the idea -- but, I believe he was referencing it in context
of, when you came in on the easement off of point G, you
were very close to Nicholas. And that's what he -- I had
him describe the area of the box. He said that that box
would have been on top of Nicholas. That's how that
testimony came out.

THE COURT: On top of Nicholas?

MR. SNYDER: Or very near him.

THE COURT: Well, that's a fair distance then
from -- just roughly looking at the corner of the box
closest to point G, it's probably 20 feet away from point
G, if you look at that 40 foot measurement there that the
surveyor has platted from G to the box.

MR. SNYDER: Well, that's where the stone is.

He's saying -- I mean, Mr. Atkisson never knew where the

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE

-
FAIRFAX. VIRGINIA 22030 i /3
17031 591-3136
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stones were. He's never testified to that. But, it was
his understanding of where Nicholas was buried.

I mean, it's not -- from looking at these
stones I'm not even sure which way the bodies were supposed
to be lined, because if there's headstones and footstones,
most of them don't match up with anything. And it was
never testified as to which is which. So, I'm not sure how
we're supposed to interpret that evidence.

But, he wasn't referencing --

THE COURT: Well, the archeologist detected
rows of bodies buried there with an east-west orientation
of the bodies, I think he said.

MR. SNYDER: Right, with headstones and
footstones. We've got three that are to the left and above
the modern gravestone. And obviously -- they seem to be --
we don't know which way the bodies are lying because they
wouldn't be lying in the end across those three marks.

They should be lying above or below them.

And the same with the stone to the bottom right
of the marker, the one that's near the 15-acre parcel. We
don't know whether that's a headstone or a footstone, or
where the other would lie.

And I think it's logical to argue that if you

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE -y
EAIRFAX VIRGINIA 2203C GO

7031 591-3136
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have stones as close as they are to that property line
you're going to maintain an area that would be wider than a
foot and three inches to ensure that people aren't walking
across that particular grave site.

The other arguments =--

THE COURT: Well, why would none of the deeds
to the 15-acre parcel then have referred to the family
cemetery in the southwest corner?

MR. SNYDER: Well, which deed are you referring
to?

THE COURT: Well, in the various property
descriptions on the 15-acre parcel there's no reference at
all to the cemetery.

MR. SNYDER: Well, I think it's because, first
of all, it was my understanding that the area that
contained partition lot 2, the 15-acre parcel, were
originally owned by the Saunders family. And Nicholas
Saunders is who George Atkisson had said he understood to
be buried near the point G.

Well, at some point we know that there's the
partition where they generally locate the family cemetery
in partition lot 2. But, it's clear it wasn't surveyed,

otherwise it would have given dimensions on it. They gave

RUDIGER & GREEN REPORTING SERVICE

CEATIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE 'M8ﬁ
=airrax. vinginia 2203c £ L

1703) 591:3136
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dimensions, metes and bounds, or the angles for everything
else, but they didn't do that for this.

But, the next thing that happened -- well,
actually the first thing that happened is Thomas Adams
receives the 15-acre parcel. And then out of a partition
suit he receives lot 2. Now, he owns both sides of that
cemetery. It wouldn't be necessary for him, from his point
of view, to either survey the cemetery, or to locate it
more specifically. He owns the land on both sides of it.

So, now he has a cemetery. And to locate it
with more specificity would be of no importance to Thomas
Adams. I mean, that's why, I think, it's not referenced.
And that's why, also, it's not until all of these lots are

put together and are sold, and you except it out, that

| cemetery, then for the first time there's a need to survey.

And that was done, as by Outlot A, in the 1978 plat.

I mean, again, if you look at Outlot A, Outlot
A has approximately 30 feet on either side of where these
bodies are buried.

THE COURT: Now, Outlot A was created by the
1978 dedication of Hunter Forest; is that right?

MR. SNYDER: Hunter Mill Forest.

THE COURT: Hunter Mill Forest?
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MR. SNYDER: That's correct.

MR. GOGAL: Objection; '79, Your Honor.

THE COURT: €797

MR. SNYDER: V785

THE COURT: Now, at that point who owns what's
now Wendover?

MR. SNYDER: In '79 it may have been the
Hawthorne's.

THE PLAINTIFF: The Hawthorne's are on the left
and Trotter and Pritchard are on the right.

MR. SNYDER: And I think actually the documents
that are before this court would show that the Hawthorne's
own the area below the 15-acre parcel, and the Trotter's
owned it -- no, that's backward.

THE PLAINTIFF: Lot one in partition
(inaudible) would have been Trotter and --

MR. GOODMAN: Your Honor, Wendover III was
owned by Charles Hawthorne and his wife. And the property
to the left on the other side of 880-foot line was owned by
Ed Pritchard and Amy Trotter as trustees. And that became
Wendover II.

THE COURT: All right.

MR. SNYDER: And that brings me to another
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point. Apparently their argument -- we have in evidence
exhibit number 16 of the Defendants, which I assume was
introduced, or it certainly the argument made when I
objected to it, was that this was evidence of unclean
hands.

And it's also supposed to be evidence, and this
is a note that I made at the time that it was stated, that
exhibit 16 would show that Fairfax County owned the area of
Outlot A and that they don't want the easement.

THE COURT: Are we talking about exhibit 18
now, is thaﬁ right?

MR. SNYDER: Is it 187

THE COURT: I'm sorry, I just --

MS. DIMAURO: Your Honor, I believe that's
correct.

MR. GOGAL: It was exhibit 18.

MR. SNYDER: I'm sorry, you're right.
Actually, I got ahead of myself on that. Let me refer to
16 at this point.

THE COURT: All right.

MR. SNYDER: Sixteen --

THE COURT: Sixteen is the preliminary plan for

Hunter Mill Forest.
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MR. SNYDER: Right; which the evidence is it
was not approved.

THE COURT: Right.

MR. SNYDER: It was never built. My
understanding, the reason -- the argument that will be
based upon that exhibit is that it shows that they could
have built a road through Hunter Mill Forest that would
have gone directly to the cemetery.

And if you look at exhibit 18, one of the
reasons that that particular proposal was not approved was
the county required that the property where this road that
goes by the cemetery -- you can see on exhibit 16, it says
it's owned by E.A. Pritchard and Amy S. Trotter as
trustees. That's in exhibit 16.

And exhibit 18, there's a letter from the
Trotter's saying the property is not for sale.

THE COURT: Not the Trotter's; Pritchard and
Trotter are attorneys who made a killing in land in Fairfax
County when there was a killing to be made. I know, I used
to work for both of them 15 years ago.

MR. SNYDER: Well, you can see from exhibit 18
that that parcel in order for Fairfax County to approve

that plan and that road, they felt that it was necessary
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that that property be acquired. And there's a letter
from ==

THE COURT: Which letter is that?

MR. SNYDER: I believe it's in the upper right-
hand corner. It's addressed to Harold 0. Miller.

THE COURT: From Mr. Trotter?

MR. SNYDER: From somebody Trotter; Amy?

THE COURT: Amy; so, Mr. Trotter says the
property is not for sale.

MR. SNYDER: That's correct.

THE COURT: And where does it say that the
county was requiring group development of the property? Or
is that the testimony of Mr. Atkisson?

MR. SNYDER: That was the testimony of Mr.
Atkisson. If you can =-- it's actually referenced in the
letter from Harold Miller about -- in a letter dated July
24, 1978, to Leonard Horton --

THE COURT: Can I take a look at that?

(Mr. Snyder handed the court a document for her
examination.)

MR. SNYDER: It's paragraph D that talks about
the swale and the need for a road through the property.

THE COURT: All right. I think it's not
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disputed that =-- obviously it's not disputed that the
preliminary plan representing the Defendants in exhibit 16
never came to fruition for one reason or another.

MR. SNYDER: I mean, again, I mean, if that's
the -- I don't understand why it's admitted. I assume it's
admitted on the representation that it is evidence of
unclean hands.

THE COURT: Well, I think it's also -- and
maybe I'm reading between the lines, and we'll have to wait
until closing argument of the Defendants to find out
exactly why it's admitted, but to show, also, Mr.
Atkisson's involvement in the development of the property.

To a certain extent it's saying that he was
involved in developing what's now Hunter Mill Forest, and
that under the Defendants' view the access easement, if any
to the cemetery, was over old partition lot 2, which is now
in part Hunter Mill Forest; and to the extent that the
cemetery is now landlocked and part of it is his own doing.

Is that reading your minds there?

MR. GOGAL: Yes, Your Honor, that is it.

THE COURT: All right.

MR. SNYDER: I mean, again, I don't think

that's supported by the evidence. Because, number one,
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there is no evidence as to what his involvement was in the
development of this property, whether or not he had any
input in the layout of the streets.

In fact, there's no evidence as to his degree
of control over the development even to have allowed it.
And the one piece of evidence, 16, that shows the road
going to the cemetery appears to have required by the
county the acquisition of that property which the property
owner said it's not for sale.

So, if anything, I would think that it would
show that an attempt was made, but it was not able to be
accomplished because it would not be approved by the county
as it was proposed.

And, again, when we look at the totality of the
evidence that's presented, from my looking at the prior
proceeding in this matter before Judge Fortkort, and the
evidence that was presented by the Defendants in this
matter, the only piece of additional evidence is the
location of the stones in the burial plot. And if
anything, I think that evidence supports our argument of
where to locate the cemetery.

Now, I would want to reference three cases to

the court's attention. It may not be relevant in terms of
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you really haven't heard arguments on this.

Cushman Corporation versus Barnes,. 204 Virginia
245, page 253, talks of when you divide a dominant estate
the easement appurtenant to it is going to go to both
sections even if you convey -- and I'll just read the
language, "When a portion of the dominant estate is
conveyed away without accepting the right-of-the-way, the
owner of such portion has the right in connection with the
reasonable use of his land to make use of the easement if
his land was accessible thereto."

And in this particular --

THE COURT: So, at this point you're talking
about the deed in 1978 from Florence Atkisson and the other
Atkisson heirs to Harold Miller --

MR. SNYDER: Right.

THE COURT: =-- when they transferred the 15-
acre parcel?

MR. SNYDER: When they transferred the 15-acre
parcel counsel has argued that they also included the
easement. Well --

THE COURT: Well, they did.

MR. SNYDER: They did, but all that was was

restating the law. When they conveyed the 15-acre parcel
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the easement went with it, whether it was in the deed or
not. And that's what this case is saying, that it doesn't
matter, you can include it or not include it, it goes. And
that any portion of the dominant estate, therefore, can
still use that easement.

So, the fact that it's in there does not speak
to intent. All it does is show =-- it reiterates what would
happen legally even if they haven't included that language.

In the case of Wagoner versus Coal Corporation,
199 Virginia 741, there's been no argument on this point.
I'm not sure if it's really in controversy. This is
referencing the fact that the 880 feet is not what's
represented on ZZ2Z. That's 830 feet.

THE COURT: What case is that you're referring
to?

MR. SNYDER: Wagoner versus Coal Corporation,
199 Virginia 741.

THE COURT: All right.

MR. SNYDER: And it's actually a case that's
cited in the Supreme Court opinion in this matter.

On page 746, the Supreme Court of Virginia
says, "Even where there has been a definite location of an

easement it may be changed with the express or implied
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consent of the persons interested. Such consent may be
implied from the acts and acquiescence of the parties, and
an estoppel to claim a former location to be the true one
arises from acquiescence in the change."

And I would say that from the evidence, again,
unimpeached, unrebutted, of the route taken along ZZZ, that
that is the route. And it has been from the witness that
we have, with the oldest memory of it, to a date back to --
from when he was born in 1920 and into the thirties when he
was using it.

Then the last case I would draw your attention
to is the case of Lindsey versus Clark, 193 Virginia 522,
which just sets out -- again, I don't know if this is going
to be argued. If it is, I would just like the court to be
aware of it.

THE COURT: You'll have the opportunity for
rebuttal argument.

MR. SNYDER: I know. I would like the court to
be aware of this.

THE COURT: All right.

MR. SNYDER: If abandonment of this easement is
argued, either because of a change in location or because

of non-use, the standards set for proving abandonment --
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this is on page 525 of Lindsey versus Clark -- "The burden
of proof to show the abandonment of an easement is upon the
party claiming such an abandonment and it must be
established by clear and unequivocal evidence."

And it also says that, "A mere non-user, no
matter for a period how long, shall not constitute
abandonment." There would have to be acts associated with
that.

So, as far as the Plaintiff's case we have the
testimony of Mr. Simpson through the evidence of ZZZ;
largely, I believe, we concede the shaded portions of ZZZ
and the view taken by the court; the testimony concerning
ZZZ from Mr. Atkisson. And I believe that if you look at
all of the evidence concerning where the cemetery is
located, and you make the logical implications from where
they've located these graves, there is no doubt that this
cemetery has to be located on both sides of the dividing
line between partition lot 2 and the 15-acre parcel.

THE COURT: All right, thank you.

Mr. Gogal?

MR. GOGAL: Your Honor, I'd like to start with
just a couple of quick housekeeping matters.

THE COURT: All right.
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MR. GOGAL: I have a memorandum I prepared on
the issue of location, which I would prefer not to argue at
this time because I believe, and I hope the court will
agree with me, I hope, after my argument that the court
will declare there is no easement for Mr. Atkisson. And I
would like to preserve the argument by filing this
memorandum.

THE COURT: All right; you can hand it up.

(Whereupon, Mr. Gogal handed the court a
document for her examination.)

Did you give a copy to Mr. Snyder?

MR. GOGAL: 1I'll do that right now, Your Honor.

(Whereupon, Mr. Gogal handed counsel a document
for his examination.)

THE COURT: All right.

MR. GOGAL: 1It's a very short memo.

THE COURT: My favorite kind.

MR. GOGAl: Which I believe you will agree
with, in any event.

In addition, Your Honor, I wanted to correct
something in my trial memorandum. I cited =-- there's a
third theory of the easement by necessity. The Russakoff

versus Scruggs case is a case that discusses all different
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types of easements. And essentially there are two.

I believe there is a distinction between an
easement by implication for pre-existing use and one for a
necessity. If I could, I'd like to hand up a copy of the
Russakoff case, and the case that I do think would be on
point, which is the Middleton v. Johnson case. And that is
the case that Russakoff cites for the elements of an
easement by necessity.

(Whereupon, Mr. Gogal handed the court
documents for her examination.)

THE COURT: All right; so what have you averred
in your memorandum now, the easement by necessity and the
easement by prior use?

MR. GOGAL: They're very similar. They have
some common elements. That's a critical distinction -- is
that easement by prior use they would have to prove that
there was actual active use of the property. They still
have to prove a common grantor. But, what they wouldn't
have to prove is necessity. And here they're making an
argument, this is an easement by necessity.

And I could just very gquickly run down the
elements. For an easement by necessity you have to have --

basically that the property is entirely surrounded. When
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you create a landlocked parcel, you either completely

surround it, or you surround it and then maybe it borders a

'stranger, so that you have created a situation where it's a

landlocked parcel. There's no evidence of that in this
case.

And, also, you'd have to show that, "A way of
necessity will not be established if there's another way of
access." And clearly the undisputed evidence is there was
a partition access for the cemetery.

So, the easement by necessity is not -- there
is absolutely no way that can be established in this case.
And this is really the correct authority for that
proposition. I did want to point that out to the court.

THE COURT: All right.

MR. GOGAL: Your Honor, Mr. Snyder made
reference to the fact there's not much difference from the
trial before and the trial now. And, Your Honor, I wasn't
at that trial, but I can tell the court I read the entire
trial transcript. And this case they put on today is
radically different in many respects.

In this trial, Your Honor, we have some pretty
precise stipulations. And we provided the court with a

clear reference of what the land records are and what they
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mean. We have a stipulation that the partition easement
served the burial lot. We have a stipulation as to what
these critical deeds are.

In the last trial everything they had, one by
one, over the course of many hours through a --

THE COURT: Well, years, really. I mean, the
trial stretched out over a year and a half.

MR. GOGAL: These (indicating) that we put all
in this trial exhibit one, almost virtually all of which
had nothing to do -- most of them don't have much to do
with the case other than historical. We put in separate
deeds, those that really are the critical deeds. And I
think we've done a pretty good job of highlighting the
pertinent deeds in this case.

THE COURT: Well, I do want to give my
compliments to all counsel for streamlining the
presentation of this case. The stipulations went a long
way to really narrowing the issues.

Really, very few of the facts are in dispute.

MR. GOGAL: Your Honor, from my perspective it
could have been decided on summary judgment just based on
the stipulations. But, I think certainly the court has a

full picture of some of the facts, whether they're relevant
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or not.

But, I would note that at the previous trial
it's interesting that Mr. Frey who tried the case before
Mr. Snyder -- well, Mr. Snyder was there but Mr. Snyder

took over the case in some aspect.

But, Mr. Frey said that, "At this trial the

only evidence as to where the location of the cemetery is

'is Mr. Atkisson's testimony, which he says the cemetery

existed on both sides of point G, and that point coming up
to the road. Both sides have curiously argued that the
surveyor could have gone out there, gotten to point G and
told us where those monuments were; all to the right or all
to the left of point G."

And that's precisely what we've done in this
trial, Your Honor. We have located those with the
archeologist. We've located the actual cemetery, what was
actually used for the graves. And we've also gotten a
surveyor to show where that is in relation to partition lot
2 and the 15 acres.

Also, Your Honor, the last time Mr. --

THE COURT: Well, did Mr. Atkisson testify at
the last trial that the graves were located on both lots?

MR. GOGAL: He implied that in his testimony,
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that the cemetery is on both sides of the road.

THE COURT: Did he do it by other than what
I've heard today in terms of where they plowed and where
they maintained it?

MR. GOGAL: No; see, we never got into what he
meant by that. So, the impression that Judge Fortkort had
is, I don't know where any graves are, but I have this
witness telling me there's a cemetery on both sides of this
road.

And the necessary implication was there's
graves on both sides of the road. And here the admission
by counsel that we don't know because nobody went out there
and surveyed, so all we have is George Atkisson's
testimony, and nobody surveyed where these graves are. So,
we've got to accept the fact that it is on both sides of
the road. And Judge Fortkort did that.

Your Honor, you can't do that because we now
know where the graves are. And, also, Your Honor, this is
another significant difference, you've got the admission of
Mr. Atkisson this time. There is no one buried on the 15-
acre parcel.

We also have the deposition of Carlotta

Atkisson. That really deals with the issue of any sort of
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a prescriptive easement where she talks about how, over the

years, of how they got to the property was through the

‘railroad outlet, either by -- they went by train, or bus.

They never drove this road to get to the property. There's
no evidence that anyone ever drove on this road.

THE COURT: That was quite a deal they had
getting the railroad to stop for them every time they

showed up.

MR. GOGAL: Right; their own private train
stop. Not only did he get a road, he also got a private
train stop.

Judge, I think it's real important to keep in
mind what this case --

THE COURT: Those are the good old days. Now,
you go running for a bus and the bus driver sees you and he
steps on the gas (laughter).

MR. GOGAL: I think it's important at this
juncture to sort of focus on what this -- maybe what this
case is not about so we can talk about what it really is

about.
This case is not about locating where on the
partition lot 2 =-- how this thing is actually drawn. I

mean, this court is not asked to, or required to decide

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE - v
FAIRFAX VIRGINIA 22030 { SJ

17031 591:3136




16

17

18

19

29

where that quarter acre is on partition lot 2. The court
is also not charged, or this case is not about the court
finding somewhere access for the cemetery.

The only issue in this case is whether Mr.
Atkisson, as one of, perhaps, hundreds of heirs -- because
he's the grandson of one of 16 parties for the partition
decree -- whether Mr. Atkisson, as one of all of those
heirs, can re-establish an easement that was intended for
 the 15-acre parcel to serve a cemetery that the land
records clearly reveal is on partition lot 2. That is the
issue in this case, Your Honor.

I think the evidence is overwhelming that he
cannot do that, and the law will not allow him to do it.
The Walton case we've cited, Your Honor.

Mr. Atkisson does not own Outlot A. All he
owns, Your Honor -- and I guess we have to go back to the
-- perhaps I could -- I'll do my own chart.

(Whereupon, Mr. Gogal demonstrated on chart.)

You have the 1892 --

THE COURT: Let me give you a magic marker.

(Whereupon, the court handed counsel an item

for his use.)

MR. GOGAL: Thank you, Your Honor.
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1892 -- it's undisputed, it's stipulated in the
land records -- is the deed that created this 15-acre
parcel and the 15-acre parcel easement. And as the court
has noted, and Mr. Snyder has conceded, there's no mention
of a cemetery.

In 1896, Your Honor, we have not just a deed,
we have the Commissioner's report, we have the survey, and,
very significantly, we have a decree of the court of the
Fairfax Circuit Court, a binding decree. It says -- it
tells us where that cemetery is.

It's a one-quarter acre cemetery in the
southeast corner of partition lot 2. And that decree
provides the access to partition -- between lots three,
four, five, and six; the partition easement.

We would argue the only other relevant deed,
Your Honor, is 1978. Because this is the deed in which Mr.
Atkisson claims he, along with his heirs, have excepted out
the cemetery. The land records reveal that in 1978 there
is no Outlot A. They didn't except out Outlot A, they
excepted existing cemetery.

And the existing cemetery --

THE COURT: Outlot A was not created until

1979; right?
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MR. GOGAL: That's right, Your Honor, by a
‘deVeloper who was trying to locate the property he did not
even own.

Your Honor, the heirs that were party in the
1978 deed, and you might want to look at exhibit five -- I
think it's five. No? Sorry, Your Honor, it's exhibit six.

On the very last page there's an affidavit.
And the affidavit makes it clear, for the record, that the
only heirs in 1978 were the heirs who owned partition lot
2. And those are the heirs of Thomas Adams.

THE COURT: Well, just a minute while I catch
up with you.

MR. GOGAL: Okay; I'm sorry, Your Honor.

THE COURT: No, that's all right.

(Pause.)

I'm trying my darndest to keep this file in
some semblance of shape. I want to put everything back in
its place before we move onto another exhibit.

All right; the last page of exhibit six is the
affidavit. I'"m with you.

Now, tell me again what you want me to look at?

MR. GOGAL: Well, in 1978 Thomas Adams' heirs,

who own partition lot 2 -- now, they didn't own the
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cemetery. What they had is an interest, like all the other
relatives, in a quarter-acre -- in partition lot 2. They
had an interest along with the other heirs of the other 15
parties. So, we're talking about probably hundreds of
people who have an interest preserved in 1896 by court
order.

So, when they sold that property to the
developer, they had to, they were required to, except out
the one-quarter easement in partition lot 2 because they
didn't own that exclusively. They had no right to convey
that away to anybody.

So, what we see in 1978 is a conveyance of the
15 acres and partition lot 2. And we see that they except
out the cemetery, as they were required to, because they
didn't own it on their own. And they affirmatively --

THE COURT: They were all the owners of
partition lot 2 and the 15 acre lot.

MR. GOGAL: But, they didn't own it. They
didn't own exclusively the quarter-acre cemetery.

THE COURT: Because they own that in common
with all of the other heirs =--

MR. GOGAL: That's right.

THE COURT: =-- of all of the other parties to
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the 1896 partition decree.

MR. GOGAL: Exactly. So, they had no right to

'even =-- I mean, even if they wanted to create Outlot A,

this is all bound by the 1896 order. I mean, they're
trying here in '78 to say, look, we're giving you partition
lot 2, but you don't have the cemetery because that is --
it's reserved for our entire family.

And they specifically conveyed the 15-acre
easement, further evidence of their intent, that that's not
their access. I mean, if they just gave the land, as Mr.
Snyder argued, that it's appurtenent to it so it runs with
it. But, they further convey it. There's no intention to
keep that easement.

And that's what we have in the motion to
strike, basically. This was the testimony -- well, we also
had -- I mean, we heard Mr. Simpson. But, Your Honor, I
would have to say that his testimony really belongs on this
side (indicating). Because all that Mr. Simpson told us is
when he surveyed Outlot A he confirmed that the 15-acre
easement -- in relying on the land records he confirmed
that the 15-acre easement went to the 15-acre parcel.

THE COURT: Fifteen-foot easement.

MR. GOGAL: Fifteen-foot outlet, 15-acre parcel
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easement. The 15-acre parcel easement goes with the 15-
acre parcel. According to the land records the cemetery is
located on partition lot 2. He confirmed that as well.

And he confirmed that if -- that with that in mind, this
access, this easement, did not serve the cemetery.

The only thing he said is, "That I thought
there was something about a description where the road went
to the cemetery." And, Your Honor, there was absolutely no
evidence of that. So, that was his only caveat. Yeah, I
agree with you, but I think there was something. We have
no evidence of that; indeed there is no evidence in the
land records, Your Honor.

So, Mr. Simpson actually -- no, Mr. Simpson
went further. And I asked him, I said, "Mr. Simpson, do
you know of any basis in the land records- for Outlot A?"
And he says, "No, I do not." So, he confirmed that Outlot
A, which Plaintiff likes to put on over here (indicating)
as an attempt to say that's evidence of a cemetery, has no
basis in the land records, conceded by the Plaintiff's
side.

In fact, Outlot A contradicts the court decree
in 1896. Outlot A, at least we know, George Atkisson

testified he has no idea how they did it. 1In an attempt to
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distance himself from the decision and from being the
developer, which he's conceded elsewhere that he is, he
provided us with no evidence and no basis for Outlot A. He
didn't meet with the surveyors. He didn't show them any
monuments or anything. So, we have an absent expert here
whose opinion is worth absolutely =-- you know, no
consideration by the court.

He could have called Mr. Johnson or any other
surveyor who did Outlot A. He didn't choose to call him
because there's no basis for Outlot A other than to service

the developer's interest in providing access somewhere

| 4% R
other than through the Hunter Mill subdivision.

And, Your Honor, further I would point out that
all that Outlot A is -- Outlot A was never conveyed
anywhere. It's merely an attempt by the developer to
locate the cemetery. Outlot A is an attempt by the
developer to locate land they don't own.

Remember, the cemetery is excepted from the
conveyance. They don't own Outlot A. They don't own the
cemetery. They have absolutely no authority to change its
location in contravention to this (indicating) court
decree.

THE COURT: Well, they own it, they just don't
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own it exclusively.

MR. GOGAL: No, no, the developer does not own
the cemetery.

THE COURT: Well, Harold Miller, the trustee.

MR. GOGAL: I'm sorry, Your Honor.

THE COURT: I thought you were talking about
the Atkisson family.

MR. GOGAL: Well, yes, that's right. The
Atkisson family owns it in common with others. But, I'm
saying the person that created Outlot A was the developer,
not the Atkisson family.

THE COURT: All right.

MR. GOGAL: And that developer is not here
today to testify about what they did. But what we know is
that they had no authority. Because they didn't own the
land to locate it anywhere other than where it was located
in 1896 by court order.

Now, all we heard in the direct of Mr.
Atkisson, Your Honor, was mention of a stump that wasn't
clearly -- we didn't really understand fully what that was
about. He couldn't locate that where it was. But, all he
said was, "I went out there once in the process of

maintaining the cemetery and I cut a tree."
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And, judge, -- I mean, first of all,
(inaudible) this is so clear, the fact that it's on
partition lot 2, this wouldn't be admissible to vary its
location. The fact that he cut a tree near where the
graves are doesn't make the 15-acre parcel part of the
cemetery.

Now, that was the motion to strike. Now, Your
Honor, we have some overwhelming evidence. We have Mr.
Sacchi, Mr. Courson, not to mention Mr. Albanese. We also
have the admissions we put into evidence of Mr. Atkisson,
there's no one buried on the 15-acre parcel. Which, Your
Honor, I don't concede is really significant.

I mean, whether a grave happens to be located
on the 15-acre parcel I don't think would be sufficient
anyway. But, for purposes of this case, there isn't even
evidence of that.

Of course, Mr. Sacchi, Your Honor, he's located
the graves. Now we know where the graves are. And he's
also described to you how that is a natural cemetery on top
of a hill and that those boundaries that were drawn
accuratelf reflect where the cemetery was, the actual used
cemetery.

Now, Mr. Snyder wants to make a big argument
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about the fact that the graves go right up to the boundary.

And that makes no sense. But, what he fails to recognize

is this is not a quarter-acre cemetery in the sense of a

quarter-acre of graves. 1896, and if you look at the
language from the decree and the Commissioner's report --

THE COURT: Which exhibit is that?

MR. GOGAL: And I'll find it, Your Honor, "The
burial lot of one-fourth of an acre" --

THE COURT: That's five?

MR. GOGAL: And this is on page 358 -- this is
in the Commissioner's report.

MS. DIMAURO: Exhibit five, Your Honor.

MR. GOGAL: I'm sorry, Your Honor, exhibit
five.

THE COURT: I'm there.

MR. GOGAL: "The burial lot of one-quarter of
an acre in the southeast corner of lot number two is
reserved as a family burial lot." Reserved, there's a
quarter-acre of land reserved to bury people. All they do
is they start at the end, as if they're going to be moving
this grave over. They start at the boundary and they start
burying people. That's completely illogical thing to have

done.
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They didn't say there's a quarter-acre burial

lot with graves located in the middle, which is what Mr.

Snyder wants to say has to have been the case. This is
consistent, this is reserving land to bury people.

Another point, Your Honor, I want to make is
that -- and this has to do with the easement by necessity,
but it also has to do with laches. But, in addition, Your
Honor, you got to keep in mind what Mr. Snyder's client is
trying to do --

THE COURT: I thought you weren't arguing
laches.

MR. GOGAL: No laches; unclean hands. I'm
sorry.

THE COURT: Okay.

MR. GOGAL: But, what he's trying to do is
obliterate what is these hundreds of heirs' actual access
by court decree. In 1896 this court ordered that there is
an outlet road to serve this cemetery. And clearly -- in
what the survey, the Commissioner's report, and the decree,
there is reserved -- and I'll just mention the language
from the decree. And this is on page 363 of exhibit five.

"That the outlet roads designated in said plat

survey and report are established and shall remain
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appurtenant to the lots for whose convenient use they are
designated; that the burial ground designated therein, with
ingress thereto and egress thereto, shall remain for the
permanent use of the families of all the aforesaid
parties."

Now, we've stipulated that this decree cfeated
a partition easement for the cemetery. That is the access
for the cemetery, Your Honor. And any attempt to change
that access would violate this court decree.

Mr. Atkisson is an heir of Thomas Adams.
Thomas Adams was a party to the partition decree and he is
bound by that order. That's the express easement issue,
Your Honor.

I would like to move on to the prescriptive
easement. I don't think we've heard any argument on that.
I will just point out, Your Honor, that they did own the
15-acre until '78. So, there's no basis for making a
prescriptive claim until after that.

In addition to that, Your Honor, there's the
evidence that Mr. Atkisson was born in '23, went to war in
'42. That's only 19 years. Even if you were to count the
toddler years where he hardly -- he testified that he used

this road prescriptively for the cemetery. I mean, there's
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really no evidence that anybody used this road just for the

' cemetery.

And, in fact, if you look at Mr. Atkisson's
exhibit, Simpson's plat of the Outlot A, you can see, Your
Honor, that the road comes up and veers towards the house.
It doesn't veer towards the graves or the cemetery. It's
continuing on this path. Clearly, there's no evidence that
this road did anything other than serve the 15-acre parcel
where the house was.

Mr. Atkisson went to war in '42. That's only a
19-year period. He moved back in '47. He was there for a
couple of years. In 1950 he moved to Oakton. There's no
evidence he ever moved back. In '68 they rented the house
out. I mean, there's no evidence of 20 years of
continuous, open, adverse use of the easement through my
client's_property for the purpose of getting to the
cemetery.

As we've said before, they used it until '78 as
a matter of right. They had a right to use it to get to
the 15-acre parcel. It was only in '78, when the 15-acre
parcel was sold, that any adverse use could exist, that any
adverse use could be claimed for the purpose of the

cemetery. And those periods are insufficient because by
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1983 and '84 the Wendover subdivision was built.

Well, we also have Carlotta Atkisson's
deposition which talks about how they actually did get to
the property. And Your Honor had a chance to review that.
They used the train, they used the railroad, the outlet
road. Mrs. Atkisson very honestly admits that they never
used this particular -- other than the times she went out
to pick holly, they didn't use the 15-acre parcel easement.

And finally the easement by necessity claim --
they didn't even argue that, so maybe I'll just pass that.
But, I mean, there can't be a necessity when the court has
provided by decree where the easement is.

THE COURT: How about now, in light of
subsequent events, that if I accept your view that we have

a landlocked cemetery today, then, in 1996, does he then

' get an easement by necessity?

MR. GOGAL: Your Honor, I think what it has is
it has an obstructed easement. I mean, it has an expressed
easement. If you want to say there's an easement by
necessity it would have been created by the fact that the
Hunter Mill subdivision obliterated that easement.

So, I think that's another day, other parties.

It's not my clients. It has to do with the Hunter Mill
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subdivision which is not an issue in this case.

And that goes back to my initial point, you
don't need to worry about where this access is going to be.
The evidence is overwhelming that there is no access for
the cemetery through my client's property.

And I would just point out that the standard is
clear and convincing evidence for both the prescriptive
easement and the easement by necessity. Estoppel by deed,
we made the argumént based on the 1978 conveyance of the
15-acre parcel easement.

I would add, in addition to that, because
that's the argument I make in the brief, the estoppel by
virtue of the 1896 decree. George Atkisson is estopped to
locate this cemetery anywhere other than in the quarter-
acre southeast portion of partition lot 2, because that is
where the court ordered it when his grandfather was a
party. His only interest is through his grandfather.

Oon unclean hands, Your Honor, I think there's
lots of evidence of unclean hands. And that's an
affirmative defense. I don't even think we have to get
there. I mean, I think the case -- there is no easement.
But, the unclean evidence, I think there is sufficient

evidence of his involvement. And that plat, that
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subdivision plat that we would show the plan, just to

clarify, we're not trying to say he tried to provide access

and then couldn't because of Mr. Trotter. I mean, that's
what he'd like to say now.

But, what we've showed in that plat is here
they draw a road going right next to the cemetery and they
still try to landlock it. They don't make any effort --
you know it's five feet away, Mr. Courson said. What would
it have taken to put a curb cut in there?

So, I think that is significant evidence of
unclean hands. But, like I said, I'm not sure -- that's an
affirmative defense. We don't have to prove that to
prevail in this case.

And it's interesting to also note, when we put
that in, we got something very revealing. Mr. Atkisson had
took the stand to explain it as the developer. He
explained that wasn't something we could do, further
evidencing his involvement in the subdivision.

Well, I think I've touched on everything.

Thank you, Your Honor.
THE COURT: All right; thank you.

Mr. Goodman.

MR. GOODMAN: Does the court have exhibit two?
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That's our overlay.

THE COURT: Yes, I do.

MR. GOODMAN: May I have it, please?

THE COURT: Yes, sir -- although it appears
that the shelf is not working there.

MR. GOODMAN: The shelf?

(Whereupon, the court handed counsel the
document.)

(Whereupon, the bailiff repaired the shelf on
the easel.)

MR. GOODMAN: Your Honor, if I may, I want to
emphasize that this is a new trial with respect to Mr. and
Mrs. O'Brien, who Mr. Gogal very articulately argues on
behalf of, who own lot number three, and Mr. and Mrs. Hall
who own lot number one.

I will adopt Mr. Gogal's argument and do my
best not to try the court's patience and repeat it.

With respect to Wexford and the individual
Defendants, the only issue that they can argue is location
of the easement. I would respectfully request that the
court allow me to reserve that argument to make later after
a ruling with respect to the new trial issues.

THE COURT: I'm not sure I understand what you
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mean.

MR. GOODMAN: Well, if there's no easement as
to lots one and lots three, my argument with respect to
location changes somewhat. And I'd like to hear the
court's ruling with respect to Hall and O'Brien before
making that argument. It may save the court some time.

THE COURT: Your other clients were lots --

MR. GOODMAN: Two --

THE COURT: -- one =-—

MR. GOODMAN: No, one is the new party.

THE COURT: One is Hall, that's right. And
three are the O'Brien's.

MR. GOODMAN: Yes; it would be lot two, and
then lots four through seven.

THE COURT: Right; and they're bound by the law
of the case to the holdings of the Supreme Court that there
is an express easement here. And all that needs to be done
is locate it and have them remove the obstructions, if any.

MR. GOODMAN: Correct.

THE COURT: All right.

MR. GOODMAN: I agree.

THE COURT: OKkay; all right, if you want to

reserve your argument for later on that.
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MR. GOODMAN: The court has asked a_couple of
interesting questions, and I would just like to start with
those because I'm not sure they were fully answered.

If there is a landlocked parcel, this Outlot A,
is there an easement by necessity?

If the court looks at this exhibit 2-D, which

is the Hunter Mill subdivision plat =-- and the whole plat

is in evidence. 1It's number 9 as reported -- the court
will see that there is park land that surrounds this Outlot
A.

So, any member of the public, including Mr.
Atkisson and his fellow heirs, can enter from Hillington
Court and walk right over here (indicating) to the back of
this park land, turn left, walk up the hill, and then be at
Outlot A.

THE COURT: I was wondering what that blank was
there in Hunter Mill Forest subdivision.

Is that park land as well?

MR. GOODMAN: VYes; this is park land
(indicating). And these parcels back here on either side
of Outlot A is park land.

THE COURT: All right; I didn't know that that

was the case. I know that all of the land in Wendover that

RUDIGER & GREEN REPORTING SERVICE
CERXTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE bla
FAIRFAX. VIRGINIA 2203C

1703) 591-3136




()

16

17

18

19

48

is not a subdivided lot is either a public street or a park
land. But, I didn't realize that was similar for Hunter
Mill Forest as well.

MR. GOODMAN: It is, Your Honor.

THE COURT: Okay.

MR. GOODMAN: In fact, this is one of the first
proffered subdivisions in Fairfax County. There's lots of
park land in there.

THE COURT: Now, Mr. Atkisson still lives on
lot 22 of Hunter Mill Forest; is that correct?

MR. GOODMAN: Yes, Your Honor, right down here
(indicating). And you heard testimony from Mr. Coursop,
the surveyor, who said it was about 900 feet down the
street to where he'd be able to walk back a couple of
hundred feet to the cemetery.

THE COURT: All right.

MR. GOODMAN: And also if you were to go back
here and look at these partition lots that became Hunter
Mill Forest, then you can see where the partition easement
was. And this, of course, is on exhibit 2-C which shows
the partition easement. And if the court would look up
here today (indicating) with exhibit 2-F, where we have

everything platted, and you recall the testimony of Mr.
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Albanese when we look at the 1961, 1970, tax maps, and even
the 1995, this partition easement still shows. Although,
because half of it was removed, it used to be 15-feet wide,
and now it shows only seven and a half feet now.

Your Honor, this is a new trial for Mr. and
Mrs. Hall. As Mr. Gogal explained, there is no
justification in the land records for Outlot A. In fact,
we have a stipulation to that effect. If you look at
exhibit AAA, which was prepared by Mr. Simpson -- I mean,
he shows clearly how Outlot A was mostly on the partition
lot, and then partly on the 15-acre parcel.

Further, we had an archaeologist go out there
and locate the cemetery. He located the cemetery. He
located the graves. He testified, this is the cemetery.
This is where the graves are. He found a pattern, an east-
west and a north-south pattern. And that's the evidence in
this case. I mean, there's nothing that contradicts it.

Mr. Atkisson talked about the tree stump.

He talked about a tree with some barbed wire. But, that's

not evidence that that's part of the cemetery. I mean, we

know from the 1896 court decree, and from the survey of the
partition lots and the entire partition suit, that the

cemetery is in the southeast corner of partition lot 2.
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Now, the court asked an interesting question
earlier with respect to why was there no reference to a
burial lot in the 1892 deed or any other deed? Why does it
first come up in 18967

Let me answer that question. Mary Saunders
owned a 1l5-acre parcel, and she also owned all the pfoperty
that was partitioned into seven lots. 1In 1892, she
conveyed the 15-acre parcel to Thomas Adams. And she gave
Thomas Adams an easement.

She owned what became partition lot 2 and the
other partition lots. That's where the burial lot was.

And those that she wanted to have access to it, still had
access to it. When the Commissioners partitioned -- and
this court signed the decree in 1896 dividing her property
into seven parcels, suddenly there were lots of people who
may not have access to the burial lot.

In fact, it was highly likely that they
probably wouldn't. There were several parties named Adams,
and the style of the case was Adams versus Adams, dividing
up Mary Saunders' property. This family probably wasn't
talking to each other.

So, access was provided for all of them to the

burial plot. And it's right over here (indicating), that
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partition easement, which has been stipulated to and which
is still on the tax map records today.

That exhibit two, I believe, clearly explains
all the relevant transactions that take place in the land
records. We did bind up those deeds in our exhibit one and
we put them in the order of the change of title. I mean,
one of the remnants from the last trial is that used to be
our Wexford 27. And our paralegals typed all of that
information so everybody could make sense of it.

Mr. Courson testified about how he surveyed the
burial lot. And he testified that he drew a quarter acre,
where a quarter acre might be. And that wasn't allowed
into evidence. That is exhibits 11-A and B.

But, all that was, was an arithmetic fact, or a
surveyor's fact, as to where a quarter acre might be. And
that's consistent with his reading the deeds. Because the
partition decree and the partition deed shows that quarter
acre in the southeast corner.

May I have exhibits 14 through 17, please?

(The bailiff handed counsel the exhibits.)

Now, Mr. Courson also testified about the
Hunter Mill subdivision plats that are a matter of record

in Fairfax County. And they're really talking about the
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'ease with which the developer could have provided access to

the burial lot when Hunter Mill was developed.

I mean, we have plenty of testimony and plenty
of argument about how they obliterated the partition
easement. But, exhibit 14 clearly shows the road network
that went around the burial lot and out to the partition
easement. So, certainly it was in use.

Exhibit 15, which is the grading plan --

THE COURT: I'm sorry, tell me again what 14
signifies. I know it's the erosion and siltation plan for
Hunter Mill Forest and it has sketched on it the roads that
were topographical facts at that point.

MR. GOODMAN: Yes, Your Honor.

THE COURT: All right; and it shows --

MR. GOODMAN: And if you look at the cemetery,
it shows a road there, and a few roads around it, and they
wind out to the partition easement up near the top and go
out towards Piney Branch.

THE COURT: Yes; all right.

MR. GOODMAN: So, clearly that partition
easement was in use before Hunter Mill was developed. And
if the court looks at exhibit 15, which is the grading

plan, Mr. Courson's testimony was very clear that you could
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come down the driveway of lot 44, which is a long pipestem,
and you could go over just a few feet -- I mean, maybe, I
believe that's about a hundred feet or less -- and the
topographical area is flat. So, it would be very easy to
get into the cemetery from there. I mean, that's just
another thing that the developer could have done.

Furthermore, there's a Fairfax County water
easement that comes right back to Outlot A from Hillington
Court. And it would have been very easy to put an easement
there. Exhibit 16 was just put in to show you where Mr.
Atkisson lives on lot 22 with respect to where the cemetery
is.

And it's very clear from Mr. Atkisson's
rebuttal case that he knew all about this development, I
mean, this alternate B, which I believe was exhibit 16 -- I
mean, the purpose of exhibit 16 was merely to show that
when the county was interested in using the Trotter and
Pritchard property and having it developed together, and
there was a road that went by the cemetery or Outlot A,
they didn't even allow a curb cut so one could have access
there.

And I might add that when this road was on the

drawing boards certainly I don't think Mr. Atkisson put a
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road over where the cemetery was, because I don't think he
would allow people to drive over his ancestors' graves.

THE COURT: Well, in addition to that, he was
not the sole owner of the cemetery. All of the heirs owned

the cemetery.

MR. GOODMAN: That's correct, Your Honor.

And Mr. Courson further testified --

THE COURT: And he was not an heir at that
point either. His mother was still alive.

MR. GOODMAN: Correct; Mr. Courson further
testified --

THE COURT: Well, I suppose I could go back to
Professor Bergen's little red book and figure out what his
interest was at that point. But, I have not cracked that
book on future interests since law school, and I don't
intend to start now. But, it's sitting on my shelf.

MR. GOODMAN: Well, it's a topic that most
lawyers in Virginia don't understand, Your Honor, including
myself.

THE COURT: I'd have to put a few judges in
that category as well.

MR. GOODMAN: Unless there be any doubt about

the quarter-acre cemetery in partition lot 2, Mr. Courson
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testified that he measured the cemetery and it came out at
either 27.9 acres or 28.4 acres. So, clearly Thomas Adams
got twenty-seven-and-a-half acres, plus the quarter-acre
burial plot which was on his property.

THE COURT: The quarter-acre would have been in
addition to that, or including that?

MR. GOODMAN: No; it would have been in
addition to the twenty-seven and a half. It would have
been included in the 27.9 acres or the 28.4 acres.

THE COURT: All right.

MR. GOODMAN: Your Honor, I specifically adopt
Mr. Gogal's arguments with respect to the elements of
express easement, and prescriptive easement, and easement
by necessity. And I thank the court for its time.

THE COURT: All right; thank you.

Let's take a 15-minute recess now and we'll
come back with the rebuttal argument.

(Whereupon, the court stood in recess.)

(Brief recess.)

(Whereupon, the court was reconvened.)

THE COURT: Mr. Snyder, do you want to argue in

rebuttal?

MR. SNYDER: Yes, I would, Your Honor. I want
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to take it point by point according to my notes, Your
Honor.

First of all, in regard to the stipulations, I
would submit to the court that the stipulations were never
at issue in the first trial. And I don't believe that
Judge Fortkort was confused at all by the big difference
that we have in this trial now, and that's of the
submission of the deeds. Essentially we all relied upon
the same deeds.

There are two that are outside of my chain of

ltitle. I have four that are outside of theirs. But,

they're not really relevant to the findings of that court
and of this court.

In going back to what the archeologist found,
and I believe a lot of what this argument is concerning
what has_been called the cemetery, from their evidence and
their argument, they're talking about location of graves.
We talked about location of cemetery or a burial plot.
There's a big difference. To say that --

THE COURT: Well, I imagine at the time of the
1896 deed it was not anticipated that the last family
member had been buried in this spot. So there would be

room for future expansion of the actual burial area.
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MR. SNYDER: But, if you were to -- we're
|looking at where lot two begins, where it abuts the 15-acre
parcel. To say that you would put a body -- to say that
you would put a body a foot and three inches from your
border flies in the face of any sort of common sense.

|
' I don't think anybody contemplated that the
people were going to be packed in there so tightly that you

would have to start your cemetery a foot and three inches

from the end of the cemetery. I don't think that's --

THE COURT: Well, there's a lot of speculating

l
'here about how one would likely -- what pattern or density

|
one would likely to bury one's relatives, or even in what
topographical features one is most likely to bury one's
relatives. And I'm not sure if that makes any difference
Ireally.

MR. SNYDER: Well, I think if you look at all
of the evidence. For instance --

THE COURT: Again, declining the invitation to
speculate about how one buries people in these family
cemeteries.

MR. SNYDER: Well, I don't think that we're

talking about speculation. We're really talking more about

a reasonable inference where you look at where the existing
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roadbed and where point G exists, that they don't line up

right on top of each other.

Well, the reason for that, and I believe,

again, it's a reasonable inference, if it lined up right on

|that you'd be walking right into the cemetery. That's why

it is moved to the area that it is.

Now, as far as Mr. Simpson making the statement
that he thought there was something in the land records
about the easement of the cemetery, I don't know what he's
referring to. Curiously, Mr. Courson said the same thing
when he was asked the question. He wasn't able to identify
it either.

But, he thought there was some connection
between the 15-foot right-of-way and the cemetery. So they
attempted to clarify that. And, again, I don't know where
that was coming from either. But, that statement was made
by both sides of this case.

THE COURT: Well, presumably the attorneys who
have lived and breathed this case for a period ranging from
two years to ten years are more familiar with the record
than the experts.

Is that --

MR. SNYDER: Well, I mean, the only reason I'm
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bringing it out is that this is shown as some sort of fault
of Mr. Simpson. I'm just saying that that fault existed at
all on both sides of the case.

THE COURT: Well, nobody pointed it out to me
what they generally might be referring to. I don't recall
Mr. Courson referring to it. But, assuming he did, nobody
has pointed it out to me what he's thinking of.

MR. SNYDER: I don't know either. The argument
that Mr. Gogal made concerning the creation of Outlot A,
how the evidence was that -- first of all, the statement
was that he had not met with anybody to tell them of the
cemetery.

Again, that's contrary to the evidence. He
said he did meet with the person in charge of the surveyors
and told them of the existence of the cemetery. He did not
locate it for them. Now, he's testified that Outlot A to
him appears to be a close approximation of the area that
was maintained as a cemetery. That's evidence that's not
rebutted.

Secondly, if Mr. Atkisson had testified that,
yes, Outlot A was created because he went out there with a
surveyor and helped them mark it out, then we would have

heard the argument, well now he's unduly influenced them.
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The whole thing is corrupt. This is more of what I believe
was said in their trial brief of the shenanigans of Mr.
Atkisson. Which also, I believe, goes to their exhibits 14
through 16, the various proposals on the Hunter Mill
subdivision.

If you loock at each one of those you'll éee an
area that is marked out as a cemetery, and you'll see an

area that is indicated as a road that leads to the cemetery

'across the other property. And I believe it's the property

of the Hawthorne's. Now, because at the time, in terms of
the chronology of these events, Wendover had not been
proposed to be subdivided, none of that had happened yet.

So, at that time, if we're talking about the
intention of the parties at the time that they're proposing
the subdivision, they're showing the cemetery that's on
both sides of point G and they're showing the road that
leads directly to it.

If we're to draw the inference that Mr.
Atkisson has unclean hands because he did not provide
another road to it, I think that flies in the face of the
evidence that they submitted. There was a road proposed to
it and it was the 15-foot easement.

Why would he have to provide another road in
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order to avoid the idea of unclean hands? Unless the
argument is being made, or the inference is attempted to be
drawn, that back in the seventies when these were drawn he
was anticipating that we would be here today trying to get
this road through the Wendover. But, again, at that time
the evidence is that Wendover wasn't even proposed at that
time. There's no evidence that contradicts that.

And as Mr. Gogal said, he doesn't believe the
fact that there are no bodies on the 15-acre parcel is that
important. I would agree with him. When you go to a
cemetery, the cemetery doesn't begin when you hit the first
grave stone. The cemetery is the area that includes where
people are buried.

And, again, if you look at their own evidence
they've got burial markers within a foot and three inches
of the bqundary.

THE COURT: Well, is it possible that that's
how the Commissioners in the partition suit suggested that
the boundaries be drawn in order to divide the property,
and they drew the line there to encompass within one parcel
all of the bodies?

MR. SNYDER: Well, there's no indication of

that. I mean, actually I would think that if the
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!examination had been that close, that what they would have
'done is they would have surveyed the area. And they didn't
do it. And they obviously -- if they had just gone out and
had done =-- looking at the burial site, why would they have
reserved a quarter-acre as opposed to an eighth of acre
which would have been much more accurate in terms of the
area?

The area that's proposed by the Defendants
would be much closer to an eighth of an acre than an
quarter of an acre.

THE COURT: Because they were anticipating
people would continue to be buried there.

MR. SNYDER: There still would be a lot of room
left, if that was the intention. But, I think obviously
they wanted to -- obviously they wanted to include the area
around where these bodies had been buried.

As far as accessing Outlot A through county
property it doesn't address -- and I'm not even sure how we
get into it, on what issue that is really relevant, but --

THE COURT: 1It's the easement by necessity
issue.

MR. SNYDER: Well, the fact of the matter is, I

think you can take judicial notice that Fairfax County Park
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Authority will not allow you to drive a motor vehicle over
their property. And I think that's pretty clear from the
prior proceedings in this matter.

THE COURT: Well, if you have an easement by
necessity =-- you are arguing that there's an easement by
necessity here --

MR. SNYDER: That's correct.

THE COURT: =-- over the 15-foot easement, is
that right? The easement that goes behind the lots in
Wendover.

MR. SNYDER: That's correct.

THE COURT: But an easement by necessity, as I
understand it, is implied by law.

MR. SNYDER: That's correct.

THE COURT: And, therefore, it wouldn't
necessarily be an easement that required people to fill in
their swimming pools. I mean, you would need to circumvent
obstructions to the extent possible to make the least
impact.

MR. SNYDER: Our evidence doesn't show -- we're
suggesting the easement by necessity would not transverse
the area of the swimming pool. It would go around it.

THE COURT: All right.
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MR. SNYDER: It would go -- I mean, as you've
terminated it it would go around all obstacles until you
got to Bird Drive.

THE COURT: Doesn't your ZZZ go right to the
swimming pool or am I mistaken?

MR. SNYDER: No; that's -- let's see --

THE COURT: Well, you're not arguing then that
your easement by necessity is --

MR. SNYDER: If you look at Defendants' exhibit
12, this would show =-- if you look at exhibit number 12,
and then you look at ZZZ, you can see these points are
matched identically. Z2ZZ picks it up after it crosses into
lot three and brings it around down to lot two, and then to
Bird Road. And it never touches lot one. Which, again, is
why we said we did not think lot one should be a party to
this action.

The other point I'd like to make is =--

THE COURT: Well, ZZZ doesn't locate the
swimming pool, not that that's a huge issue. But, your
review of ZZZ is that area shown on lot three would
circumvent the swimming pool?

MR. SNYDER: That's correct. If you were to

overlay 12 -- I'm not sure if they were made to the same
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dimensions of ZZZ and number 12. But, we would agree with

the depiction. It would run in between the pool and the

house.

THE COURT: All right.

MR. SNYDER: There has also been a lot of talk
concerning this easement (indicating) =-- that this ié the

easement that should have been used. 1It's been blocked off
by the development project that Mr. Atkisson was involved
in.

But, again, Your Honor, I'd point out to you
actually two things. First of all, just from looking at it
and reading the description, all this easement does is
provide you access to lot two. It does not provide you
access to the cemetery. You have to transverse the entire
length of lot two, or the width of it -- the length of it,
in order to get to the cemetery.

And we don't know -- and surely Thomas Adams,
who was given that, was not going to allow the owners of
five, six, seven, three, and four, and one, to come
wandering across on six different paths to the cemetery.

MR. GOGAL: Your Honor, I don't like to object
to someone's closing argument but we have a stipulation

that does say, and I just want to point out to the court,
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that this partition easement is reserved for access to
partition lot 2, and the burial lot, within the partition
decree.

MR. SNYDER: That comes out of the partition
decree. But to say that this provides an access that was
blocked off by George Atkisson is not accurately stating
the facts. Because that did not provide a means across lot
two. It was reserved for that purpose.

And, in fact, in part of the Carlotta Atkisson
deposition, which is before this court, on page 38, she was
asked about that path; "Where does it go? She says it
doesn't go anywhere. It goes to the woods.

THE COURT: I'm sorry, her deposition was
exhibit 307

MS. DIMAURO: It's exhibit 28, Your Honor.

THE COURT: Twenty-eight; thank you.

Page what are you directing me to?

MR. SNYDER: Thirty-eight.

THE COURT: All right.

MR. SNYDER: And her answer is the very last
three lines on that page.

THE COURT: Well, then you have to read the

rest of her answer on page 39.
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MR. GOGAL: That's right, Your Honor. 1I'll
just point that out.

MR. SNYDER: She says, "As far as I know it
doesn't go to Piney Branch," which is what they're
indicating it does.

MR. GOGAL: At the top she says, "I don't know.
I didn't go that far," Your Honor.

THE COURT: All right.

MR. SNYDER: Well, there is no evidence that
that was ever used by anybody. The only evidence, you
know, is that -- and as far as her testimony concerning her
use of the 15-foot easement, what she testifies to is her
and -- when her and her husband, George Atkisson, went to
the house on Thomas Adams' property, that they generally
didn't use that.

The question was never asked of her, "Well, how
did George Atkisson go when you weren't there, at different
times, with other people, when he went with his other
relatives to the cemetery?" That's not asked. And that
was asked of Mr. Atkisson on his direct examination. We
have those answers.

And, lastly, I would just point out -- I

believe Defendants' exhibit 25 was put into evidence?
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THE COURT: VYes, sir, it was.

MR. SNYDER: I would just refer you back to
that. If you can locate point G --

THE COURT: Yes.

MR. SNYDER: -- which it appears to me to
indicate a cemetery. It seems to be marked on both sides
of point G. And there is also a route which I would say if
you were to compare that to 22Z, it is virtually identical.

Again, Your Honor, I think Mr. Gogal's case
rests entirely on the proposition that the cemetery, not
the graves, but the cemetery itself is located solely
within partition lot 2. And in order to arrive at that
conclusion we would have to ignore the uncontradicted,
unimpeached, testimony of Mr. Atkisson, and we would have
to ignore what we saw when we were on the property.

THE COURT: All right; thank you.

*

% % % *

END OF PARTIAL
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(Whereupon, at approximately 12:40 o'clock
p.m., the hearing in the above-entitled case was
concluded.)

* k Kk Kk *
CERTIFICATE OF REPORTER

I, Stephanie M. Waikart, the Verbatim Reporter
who was duly sworn to well and truly report the foregoing
proceedings, do hereby certify that they are true and
correct to the best of my knowledge and ability; and that I
have no interest in said proceedings, financial or
otherwise, nor through relationship with any of the parties
in interest or their counsel.

IN WITNESS WHEREOF, I have hereunto set my hand

this 18th day of November, 1996.

—-— 'StepHanie M. Waikart

Court Reporter

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE
FAIRFAX. VIRGINIA 22030

1703 591.3136 t_‘,‘40




o

16

20

18

O 00 34
VIRGINTIA C(\DO’\\

IN THE CIRCUIT COURT OF FAIRFAX COUNTMm!coURT oF

VIRGTHA

B A A
GEORGE ATKISSON :
Plaintiff, : RICHMOND; VIRGINA
=y S=- : IN CHANCERY NO. 97823
WEXFORD ASSOCIATES, et al.
Defendants.
= = P B S A RS e e = @

Courtroom 4B
Fairfax County Judicial Center
Fairfax, Virginia
The above-entitled matter came on to be heard
before the HONORABLE JANE M. ROUSH, Judge, in and for the
Circuit Court of Fairfax County, in the Courthouse, 4110
Chain Bridge Road, Fairfax, Virginia, beginning at 10:05
o'clock a.m.
APPEARANCES:
On Behalf of the Plaintiff:
SCOTT E. SNYDER, ESQUIRE
On Behalf of the Defendant:
BERNARD E. GOODMAN, ESQUIRE

NANCY DIMAURO, ATTORNEY-AT-LAW
DAVID J. GOGAL, ESQUIRE

RUDIGER & GREEN REPORTING SERVICE
CERTIEIED VERBATIM REPORTERS

4116 LEONARD DRIVE oo
FAIRFAX. VIRGINIA 22030 qu

t703) 59'1-3136




10

11

12

13

14

16

17

18

19

PARTTIAL TRANSCERIPT

(The court reporter was sworn.)

*

THE COURT: All right; on this matter I'm
prepared to rule on many, if not all, of the issues here
today.

This matter comes on the fourth amended Bill of
Complaint of George and Carlotta Atkisson versus Wexford
Associates. And certain of the lot owners in Wendover III,
and also some of the heirs of Thomas Adams, were joined in
this as necessary parties in order to try to resolve this
long-running dispute once and for all by joining all of the
parties that might be necessary or desirable for the
resolution of the issue.

I have to say that I've been very frustrated,
and I know you have, about the procedural posture that this
case comes to me in. I know that many of the homeowners
are lawyers, from what I understand. And there are a lot
of lawyers involved in this case. And it is the procedural
posture of this case that reminds me of one of the law

school final exam in civil procedure, and real property, if
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you took a joint class. It's something of a nightmare.

But, as I understand the proceedings in this
case before I became involved in 1995, that very originally
it started out in 1986 with Mr. Atkisson first filing suit.
Judge Hancock sustained a demurrer to the original Bill of
Complaint. And that decision was reversed by the Supreme
Court and remanded for trial.

And that a trial was held on the issues in this
case and somewhat unusually, I guess I should say is the
right word, the trial stretched over a five day period over
a year and a half. And I know it was separated on various
issues. But, the trial was held on July 30, July 31, 1991,
August 20, 1991. Then some more testimony was taken on
February 27, 1992. And finally, I believe, the view was
held on January 27, 1993.

And then Judge Fortkort wrote an opinion letter
on February 9, 1993, that was embodied in an order of March
10, 1993. And that was the final order in this case. And
that was the order that the Fairfax County Park Authority
appealed to the Virginia Supreme Court.

And as I understand it, the Atkissons appealed
that order as well; however, they did not pursue the appeal

and that appeal was dismissed for their failing to assign

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE

FAIRFAX. VIRGINIA 22030 843
v

(703} 591-3136




16

17

18

19

errors.

So, the only party that appealed that case was
the Park Authority. Neither Wexford, or any of the
individual lot owners, appealed that decision of Judge
Fortkort.

And so as to those lot owners, and I've
previously ruled that were involved in that case and
represented in that case, that they are bound by those
prior holdings of the court as affirmed by the Virginia
Supreme Court. And the only issue remaining to those lot
owners are the location of the easement.

Now, I think that I earlier ruled that the
easement terminated, as a matter of law, at Bird Road. And
I think that that issue was a matter of the location of the
easement that all of the parties could litigate.

But, the remaining parties in the case after
yesterday's ruling, are the owners of lot one, the Hall's,
who are not in the first suit; lot two, the Henry's, who
were in the first suit; lot three, the O'Brien's, the
intervenors who were not in the first suit; lot four, owned
by Mr. Eckman and Ms. Datoff; lot five, owned by the
Andrew's; lot six, owned by the the McVays; and lot seven,

owned by the Wilkenfelds.
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And so for everyone other then lot one and
lot three, those remaining lots are bound by those prior
decisions.

Now, the Virginia Supreme Court said in its
opinion that Judge Fortkort had located the easement in
accordance with the 1892 deed. And I have to say here on
the record that I don't lightly disagree with the Virginia
Supreme Court on this. However, I combed the record and I
cannot find any evidence that he, in fact, located the
easement.

And I previously ruled that in this case; that
I think he determined generally that the easement that
existed as set forth in the 1892 deed was an express
easement. He also ruled that it was a prescriptive
easement, which is something of a contradiction in terms.
But, that, in any event, that it was binding on these
landowners.

But, he then said that Fairfax County Park
Authority was to provide an alternative easement. And that
is, of course, a decision that went up on appeal. And that

was a decision that was reversed on appeal.
However, I find, as a matter of fact, that

Judge Fortkort never located the easement in the sense that
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it was surveyed to determine where the record description
from the 1892 deed actually fell, vis-a-vis the lots and
the structures that are presently on the property. So, for
that reason a new trial was granted to the lot owners on
the issue of the location of the easement.

Now, then, of course, the O'Brien's have
intervened in the case. And I previously ruled that they
took lot three without notice of the litigation, either
actual or constructive. And I granted a new trial to them
as to all issues.

Now, the Hall's, also, as lot one, they were
not parties to the first suit because it was not believed
-- well, even if they were parties, but, they were non-
suited on the first day of the trial, is what happened with
the Hall's. But, it was believed that the easement did not
cross their land and they were non-suited. So, they did
not participate in the trial, and I don't believe that they
are bound. I think they're in the same situation as the
O'Brien's. They were free, and they have, litigated all
issues in this case.

All right; now, let's take up where =-- Mr.
Goodman reserved issue in terms of the location of the

easement, so, let's take up the issue of the O'Brien's and
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the Hall's, in terms of the easements, based on the
somewhat unusual procedural posture of the case.

I believe that I am entitled to take a fresh
look at all the issues in the case. And it's my ruling
that the 15 foot easement that's platted on Defendant's
exhibit 12, the easement from the 1892 deed, does not, and
was never intended to serve the cemetery; that that
easement, I believe, as a matter of the land records, was
created to provide ingress and egress from the 15 acre
parcel to the county road.

I think it's instructive, but there was no
mention of the cemetery lot at all on the 1892 deed, or the
existence of a cemetery. ©Now, the first mention of a
cemetery lot is in the 1896 partition deed. I believe the
matter of records that the cemetery lot was -- the land
records, the cemetery lot was located exclusively in
partition lot two, and that no part of the cemetery lot was
in the 15 acre parcel.

Now, I've studied the Virginia Supreme Court's
opinion in this matter. It's rarely -- trial judges always
complain they have no guidance from the Virginia Supreme
Court. I shouldn't say that. In many cases, they have no

guidance from the Virginia Supreme Court.
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In this case it's very unusual because this
very case been to the Virginia Supreme Court and the
Virginia Supreme Court wrote a very informative opinion.
They said that Judge Fortkort -- and I quote here -- "Made
a factual finding that a portion of the cemetery was
located in the 15 acre parcel" closed quote. And that that
was supported by the testimony of the surveyor who was able
to locate certain monuments in the 1892 deed.

I am not making the same factual finding here.
I don't believe I'm hearing the same testimony that Judge
Fortkort heard as to the O'Brien's and the Hall's. 1In this
trial I'm finding no credible evidence that any part of the
cemetery was located in the 15 acre parcel that was served
by the 15 foot easement.

Indeed, the testimony in this case is to the
contrary. Mr. Simpson, the Plaintiff's surveyor, said that
there was no need to mention the cemetery in the 1892 deed
because the cemetery wasn't on the 15 acre parcel. And Mr.
Atkisson said that nobody is buried in parcel 15.

In this case we also have the benefit of the
archeologist who went out and did what nobody had done
before, which was actually to plat the location of the

actual graves that he could locate. And it struck me that
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he was generous in his platting of the graves and
interpreted some flat rocks in the ground as possible
graves. And that he generously platted what he thought
were possibly graves on here. None of the graves that he
found was located on parcel 15.

Now, I fully agree with the Plaintiff's
position that the location of actual graves is not
necessarily co-extensive with the location of the cemetery.
However, I think the physical evidence seen, and that I saw
on my view, and that the archeologist found, supports the
land records view, that the cemetery was only located on
parcel 2.

So, I'm finding that there is no -- as to the
O'Brien's and the Hall's, there is no express easement on
their property that provides access to the cemetery. 1It's
clear, certainly, that the easement that was created by the
1892 deed certainly did run up to the cemetery, maybe even
abutted the cemetery. But, I agree with the Defendant's
contention that simply the proximity of that does not
entitle the users of the easement to overburden the
easement by including adjacent parcels.

And, of course, I note that the partition lot

two was provided in the 1896 partition deed, and the decree
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of the court with its own access easement, ingress/egress
easement, located between all of the partition lots to
enable the what apparently was then the warring family
members of the Adams family access to the common family
burial lot.

As far as the prescriptive easement, I'm not
finding any prescriptive easement here. I do think that
Judge Fortkort's ruling, which oddly enough becomes a law
of this case as to the other parties, is contradictory to
itself to say that there is both an express easement and a
prescriptive easement in the same area. 1It's either got to
be one or the other.

And in this case there have not been adverse
exclusive, open, and continuous, use for 20 years of the
easement. Certainly not when this litigation was started
in 1986. Because up until Mr. Atkisson's mother and the
other heirs of Thomas Adams conveyed out the property, the
15 acre parcel and the access easement serving the 15 acre
parcel did have a right to use it. So, by definition, it
could not have been adverse until at least 1978. And just
doing rough math, it hasn't been 20 years since 1978. So,
I'm not finding any prescriptive easement here.

In terms of the applied easement by necessity,
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or the easement by necessity, I've reviewed the briefs of
the parties, and the arguments of the parties, and I've
read several of the cases of the Virginia Supreme Court,
and I'm not finding an implied easements over the land of
the parties that are here.

Now, of course, I think the law does ? a
landlocked parcels. And there may well be an implied
easement by necessity over the land that is now Hunter Mill
Forest subdivision, or perhaps the park land. Those
parties really are not before me. Now, none of the lot
owners of Hunter Mill are parties in this case.

But, certainly not, as to the Wendover
properties, those parties who are before me, there's no
implied easement. For one thing, this is not the common
parcel. A law of easements by necessity is when you carve
off a portion of a parcel, that there might be an easement
by necessity over the remainder of the parcel.

In that case, given my earlier findings that
the cemetery was always on partition lot two, any easement
by necessity I think would be across the remaining portion
of partition lot two.

Also, and I'm not sure it's necessary to rule

on this, but I am persuaded by the Estoppel by Deed
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argument, that in 1978, Florence Atkisson and all of the
then heirs of Thomas Adams, conveyed the 15 acre parcel in
the easement to Harold Miller, trustee.

And I find it a somewhat tortured
interpretation of that to say that that parcel, and the
access parcel, was conveyed away because they knew they had
the easement by operation of law. I think that is evidence
that they did not need that easement and an acknowledgement
that the easement was not intended or used for the
cemetery.

Now, in terms of what evidence I have heard,
I'm simply not convinced by a preponderance of the
evidence, or any more stringent standards than that, that
whatever maintenance chores that Mr. Atkisson and his
family did in the area of the graves -- that included the
15 acre parcel -- is evidence that, in fact, the cemetery
was located on that parcel.

And so for that reason, I'm finding that lots
one -- there is no easement on lots one or lot three for
access by Mr. Atkisson to a cemetery of any kind.

All right; now, Mr. Goodman, did you want to
argue the location of the easement as to your other

clients?
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MR. GOODMAN: Yes, Your Honor.

If I could have exhibit 12, please? I believe
it's on the board right there.

(Pause.)

THE COURT: I have my copy of exhibit 12. 1It's
not mounted.

Would you like to use that?

MR. GOODMAN: No. I think we have another copy
of it. As long as you have a copy, I've got one here.

If it please the Court, I share the Court's
frustration with the procedural posture that this case is
in now. We had argued earlier that the earlier verdict
should be set aside because of failure to join
indispensable parties.

The Court allowed us to brief those issues and
we =-

THE COURT: One of the reasons to do that is so
you won't have inconsistent rulings like we now have.

MR. GOODMAN: Yes, Your Honor, exactly, I
mean, this is exactly what I anticipated might happen.

So, I would renew that motion to set aside the
earlier verdict because of these inconsistent results.

Because the fact is, is with the way the Court has ruled,
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Plaintiff has no easement.

THE COURT: Well, he has an easement, but
there's some gaps in it.

MR. GOODMAN: Well, some pretty significant
gaps. I mean --

THE COURT: It makes it presently unusable.

MR. GOODMAN: Yes, Your Honor.

THE COURT: But, he could at some time later
acquire an easement on lot three and lot one, could he
not -- fill in the gaps?

MR. GOODMAN: Your Honor, anything is possible.
That's why it's an impermissible question. Yes, that's
possible. I don't believe it's very likely, but it's
possible.

So, I renew our motion to have the earlier
verdict stricken because of indispensable parties. I'd be
pleased to argue it at some time in the future, if the
Court would like to do that.

Putting that aside; looking at exhibit number
12, this is really the only evidence we have of where the
easement is. And with respect to lots seven through four,
it goes 880 feet down the line. 1It's on the very back of

the property (indicating). It would have to stop at lot
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number three.

And then with respect to lot number two, it
would go from Bird Road -- well, almost from Bird Road. We
know that it starts at that property line, pretty close to
that iron pipe between lot one and lot two. And the 320
feet goes almost to Bird Road.

There's no evidence to the contrary. If you
look at Plaintiff's ZzZ, the portion of the easement that
they're certain of stops before lot three. They don't know
where it is on lot two. I mean, that's the difference
between the shaded and the unshaded portion.

There's law in Virginia --

THE COURT: That's because they moved that line
back from 880 feet to 830 feet on ZZZ.

MR. GOODMAN: Well, Your Honor, I heard that
argumentlfrom Mr. Simpson. I mean, I thought he said that
there was some error there and it should be 830 feet, and
it's not 880 feet. I mean, other than his speculation that
there was some error there, I don't see any factual basis
for it.

I mean, in the 15 acre deed, I mean, the
language of the easement is pretty clear. It says 880

feet. So, I mean, I don't follow the logic of a witness
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saying, well, that was an error. 1It's 830 feet.

But, nevertheless, it still would end at lot
number three. There's not a significant difference on lot
number four if you go straight across the back, or if you
curve in just a little bit, where this says, ‘existing
roadbed’'.

Lindsey against Clark, which was cited by Mr.
Snyder for Equitable Propositions, stands for several
propositions; one of which is that he who seeks equity must
do equity. I can offer the Court a copy of that case.

(Mr. Goodman handed the Court a document for
her examination.)

THE COURT: Well, that's a fairly well accepted
proposition.

Does that specifically have to do with facts
similar to this case?

MR. GOODMAN: It has to do with the location of
an easement, Your Honor. And the court has said that if an
easement was obtained and go across some property, and if
it can go across property without doing any destruction to
the property, and not disadvantage the =--

THE COURT: I thought you were handing me up a

case for the proposition that, ‘he who seeks equity must do
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equity.'

MR. GOODMAN: No, no.

THE COURT: 1I'll read your case about an
easement.

(Pause.)

MR. SNYDER: Which case is being handed up?

MR. GOODMAN: Lindsey versus Clark, which you
cited earlier.

THE COURT: I see you've highlighted the
headnote for me.

MR. GOODMAN: Well --

THE COURT: I don't know if I expressed my
views on headnotes?

MR. GOODMAN: =-- I found my highlighted case.
And I realized that that was the court's copy, so I
stopped.

THE COURT: Okay; what does this case stand
for?

MR. GOODMAN: Well, there was a right-of-way in
the deed, Your Honor. And there was a little confusion as
to where it actually went across a piece of property. And
the court ended up ruling that if a plaintiff is not

disadvantaged in any way, or the party seeking to enforce
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their easement, the servient estate owner is entitled to
have that easement across their property where it will do
the least damage.

And I suggest to the court that the least
invasive way to have this easement is down the back of lot
four, further down the back of the property line where the
880 feet is. There's no useful purpose served by the party
at 830 feet or anywhere else. In fact, the court probably
recalls from its view across the back of the property there
there was something of a trail, and it was far away from
the houses.

With respect to lot number one, Mr. Courson
testified that if you go over -- pardon me, lot number
two -- if you go over the back of lot number two to the
street, as opposed to the front of lot number two, very
near the house on lot number two to the street, the
difference in grade is two to three percent. So, it is
much easier to go over the back of the property.

This easement terminates at Bird Road; or,
stated another way, it starts at Bird Road. It would seem
that to get across the Henry property to the O'Brien
property line of lot three, just across that lot, that it

would make the most sense, and it would be the most
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equitable to go across the back of the property which cause
the least destruction, and, frankly, be the most helpful to
the Plaintiff if he was to choose to cross Mr. Henry's lot.

I would also ask the court to consider the case
of Conrad versus Strickler, which is 211 SE 2nd 248. 1I'll
give the court a copy that is unmarked. -

(Mr. Goodman handed the court a document for
her examination.)

THE COURT: I don't mind highlighting, just
don't highlight the headnotes. Headnotes were written by
somebody who didn't pass the bar or couldn't get a job.

MR. GOODMAN: This is a 1975 case, Your Honor.
The court allowed re-routing of an easement to avoid
destruction of structures here. And, again, it posed no
additional burden for the plaintiff.

THE COURT: Well, what are we talking about on
lot two? It's landscaping, isn't it?

MR. GOODMAN: Yes -- well --

THE COURT: if I followed Defendant's exhibit
12, the metes and bounds description as platted by Mr.
Courson, it would not hug the back property line of lot
two.

MR. GOODMAN: Well, it would be pretty close.
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I mean, it wouldn't hug the back property line, it would be
pretty close to it.

If you'd look at --

THE COURT: Well, no, I mean, if I ruled that
the easement were just that path that's he platted out and
not move it back or rotate it at all, it would be going
through an area of heavy landscaping, is that right, that
hill?

MR. GOODMAN: I believe so. I believe --
that's pretty heavy brush. But, you see, if you were to
follow 2ZZ it would go very close to =--

THE COURT: Well, ZZZ wanders up to the house,
does it not?

MR. GOODMAN: It wanders up to the house, which
serves no useful purpose, Your Honor. And I would ask that
the court not route it near the house.

THE COURT: All right; but, as between the --
do you have a preference in the area?

I thought you were asking me to take
Defendant's exhibit 12 and rotate that back to be right
along the back property line?

MR. GOODMAN: Well, I would ask that the court

do that, but I would also ask for the liberty to place that
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15 feet along the back at the least invasive place to the

property. And I think that there are a couple of very
large trees that are right on the property line. But, that
doesn't show on our survey. And I don't think that the
Plaintiff would profit at all by knocking down some big
trees that aren't necessary.

THE COURT: All right.

MR. GOODMAN: Thank you.

THE COURT: Mr. Gogal, you have nothing further
to say at this point; is that right?

MR. GOGAL: Your Honor's found there is no
easement of lot three, so I probably don't have a bone in
this fight.

THE COURT: Mr. Snyder?

MR. SNYDER: Your Honor, let me go ahead and
pass up a copy of Wagoner versus Jack's Creek Coal
Corporation.

(Mr. Snyder handed the court a document for her
examination.)

THE COURT: This is on the location of the
easement?

MR. SNYDER: That's correct. I refer you to

the last page of the opinion. And, again, this is a case
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that was cited by the Supreme Court. Frankly, I don't
recall why the Supreme Court of Virginia cited it in this
case.

THE COURT: All right.

MR. SNYDER: Before you make your ruling on
this I think you need to keep one thing in mind about a
finding that, again, was not appealed and that Mr.
Goodman's parties are subject to.

There is a reason why the shaded area stops
here and we can't see it going from lot two to the road.
It's because, as Judge Fortkort found, that Wexford
intentionally deprived Mr. Atkisson from his easement and
assessed punitive damages against them.

Now to say that, well, we can't locate the
easement because it's gone is going to allow them‘to
further profit from --

THE COURT: It wasn't Wexford that took down
Mrs. Saunders barn, was it, or Mrs. Saunders gate posts?

MR. SNYDER: I don't know; they built a house
on it. I mean, the easement, the pathway, existed. And,
again, if we're talking about -- and I'll refer you -- I'm
giving you the case of Wagoner versus Coal Corporation

solely for the purpose of what I believe is showing what

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE
FAIRFAX, VIRGINIA 22030

703) 591-31386 ) 662




16

17

18

23

the law is concerning the difference between the 830 and
the 850.

I still say that ZZZ is the best evidence of
what the easement actually -- how the easement actually
exists immediately prior to its being obstructed. And
according to, if you look at the exhibit --

THE COURT: What happened to the 50 feet
between 830 and 8807

Am I supposed to accept Mr. Simpson's
speculation that that was some kind of scrivener's error?

MR. SNYDER: No. I think what you do is you
look at, "That even when there's been a definite location
of an easement it may be changed with express or implied
consent of the persons interested."

And I'd say there was implied consent. If you
look at exhibit 25 you can see it exists as it does here
(indicating). And the testimony from Mr. Simpson was those
Fairfax aerial map, exhibit 25, is one of those things that
can be relied upon in creating this.

In fact, I believe that is drawn to scale; that
you could also measure out 830 feet on exhibit 25, also.

THE COURT: Let me take a look at that?

(Pause.)
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All right; I see what you're saying.

MR. SNYDER: So, my point being, to allow
somebody to profit further, I think, is -- you know, it
talks about if you're asking for equity you have to clean
hands. So, far the only finding on equity, I would say, is
going against his client in this matter.

THE COURT: Well, what possible interest does
Mr. Atkisson have in the location of lot two of Defendant's
12 versus his ZZZ, other than ZZZ, meanders closer to the
house?

MR. SNYDER: I think as far as lots three and
all the lots after Bird Road, the bottom line is, this is
his road.

THE COURT: Well, let's talk about lot two,
which is really the issue that they have here.

MR. SNYDER: Right.

THE COURT: Lot two, and maybe lot four, I
guess. Lot four, you want it to curve up in accordance
with the existing roadbed. You want them to move that 880
foot line down to 830.

MR. SNYDER: Right.

THE COURT: And then when the easement picks up

again on lot two, you come closer to the house.
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What difference does it make to Mr. Atkisson?

MR. SNYDER: Because he owns that, that's his
road. I think that's it. I mean, he has a ownership
interest in it and he has a right to enforce it. There is
no evidence from any other source as to what the actual
easement is. And I would say Z2ZZ is very good evidence as
far as -- if there's a variation from the metes and bounds
description that there was implied consent. Because we
know, at least from looking at exhibit 25 =-- I think that's
72 -- for over 20 years it existed like that, we've had no
evidence that any interested party disagreed with how it
ran.

We're going back to the finding of the Supreme
Court of Virginia, which is, the court doesn't have any
authority to just move an easement. If that's our
easement, if that's our right-of-way, then we're entitled
to have that. And, frankly, I mean, I believe we're
entitled to have it all the way to the outlet road.

And the fact that somebody who was found to
have been in error by this court built on top of it, should
not mean that he should now have a re-route in his path. I
think the obligation of this court if it's going to re-

establish any portion of the easement as to any of the
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parties, it should be where his roadway belongs.

And I think Wagoner versus Coal Corporation,
and Atkisson versus Wexford, stands for that proposition.

THE COURT: All right; as far as the location
of the easement, let me say again, I do think that -- I
know the Plaintiffs maintain that Judge Fortkort located
the easement in accordance with ZZZ. I'm not finding that
to be the case.

And one of the main reasons why I'm finding
that not to be the case is because each of the witnesses
agreed that there was a metes and bounds description of the
easement, but that after you went down the line 880 feet,
and then it turned at a certain angle for 320 feet, I
believe, is the call.

And then after that it was sheer -- I don't
want to say sheer speculation, it was a guess, perhaps an
educated guess in some part, but, it was a guess, an
estimate, of where the easement was located. And some of
that is based on physical evidence and ZZZ does indicate
where there's some physical evidence of the path.

But, it was one of those old-fashioned land
descriptions after the 320 foot mark. And they were sort

of landmarks which are no longer in existence. I didn't
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hear any evidence that those landmarks are no longer in
existence because of the actions of Wexford necessarily,
but that the gateposts that are referred to, and the barn
they've referred to, just simply are not there anymore and
cannot be located with any certainty. For example, there's
no foundation found, or remnants of a foundation, which
might have been the foundation of the barn.

But, what I think is undisputed is the location
of the easement in accordance with the land records. And
that's where I'm locating the easement. I'm finding as a
matter of fact, that the easement is located in accordance
with Defendant's exhibit 12 and that path that was platted
out by Mr. Courson identified as the 15 foot right-of-way,
in accordance with Deed Book, page P5, page 361. And he
runs the easement down from point G to a point of 880 feet.
And then it turns, and then goes for another 320 feet.

Now, at this point the easement stops. And by
my very rough estimate, I haven't gone out and measured,
it's maybe 10 or 15 feet from Bird Road, and I'm ruling
that the easement continues on in a straight line and along
the line of the 320 foot line until it intersects Bird
Road. And that is where I am locating the express easement

that Judge Fortkort found.

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE

FAIRFAX. VIRGINIA 2203C &;6?

(703 591-3136




16

17

18

28

And I'm not persuaded at all, and I'm not
persuaded by my view either, that these tree lines and
paths that were pointed out to me can be determined to be
with any reasonable degree of certainty, or even a
preponderance of the evidence, as to the actual path of the
easement. The area has been heavily changed, obviously,
since the 1896 and 1892 by the construction of the
subdivision.

And I remember at one point someone pointed out
to me a path, or a tree line, and it looked to me as much
as it could have been a path created by the builders in
order to get to the back of the house, a typical path you
sometimes see, and width of a path you sometimes see, for
builders to get back to a house, or builders get back to
construct a pool, for example, on the O'Brien's property.

So, I am locating the easement in accordance
with Defendant's exhibit 12, extending that on until it
reaches Bird Road.

Now, let me say, in terms of -- I'm sure this
case will be appealed. I hoped you all would settle it.
and I know that Judge Klein met with you in the hopes of
settling it. I don't know if you can now take these

rulings, and maybe everyone is a little bit equally
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unhappy, and sit down and settle the case.

But, if you don't, I hope I've made these
rulings in such that if the Supreme Court disagrees with
anything I've done, that this case won't have to be re-
tried again. And let me say specifically what my thinking
is.

If the Supreme Court thinks I'm wrong about the
easement not serving the cemetery, then I've located the
easement, and the 15 foot easement as has been platted out
on Defendant's exhibit G could then be the easement, and
then could apply to lot two and lot one equally as I've
applied it to the remaining lots.

If the Supreme Court thinks I've erred by not
ordering the O'Brien's and the Hall's to move obstacles
from the easement, or to have the easement located on their
property, then I have located the easement where it would
run, if they were governed by these rulings, which I'm
holding now that they're not.

And if the Supreme Court thinks I'm wrong for
not voiding the prior judgments as to the remaining
parties, Mr. Goodman's motion that he's renewed today, then
the rulings I've made as to the O'Brien's lots and the

Hall's lots can apply equally well to the other lot owners
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if they believe that all the prior rulings in the case
should have been voided. At least I'm denying the motion
that's been renewed. I'm leaving the case as I found it
and in accordance with the prior rulings.

I do believe the other lot owners fully
participated in the prior litigation and did not appeal
those decisions. And they are, therefore, bound by those
decisions as the law of the case.

Now, I think the only remaining issue 1is, in
terms of removing obstacles from the easement, now, given
that the easement, at least until the Supreme Court orders
otherwise, is practically unusable by Mr. Atkisson.

Mr. Snyder, did you want to be heard on that?
Do you want me to have the owners of lot two go in and cut
down those trees and whatnot?

MR. GOGAL: VYour Honor, if I may just
briefly --

THE COURT: Yes.

MR. GOGAL: =-- because of the way you ruled
that, I just want to note an exception to the record.
Because I did file a brief on location, which I've
reserved. And since the court has made it clear that on

appeal that your ruling would apply to the O'Brien's, I
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would just note that we would, of course, as set forth in
our brief, that we would believe the existing roadbed that
Mr. Courson also platted on exhibit 12, that since that was
what was actually used in the past, that would govern over
the metes and bounds, and, therefore, would miss the
swimming pool.

But, I just wanted to preserve that objection
for the record even though I know the court has ruled
there's no easement of lot three. But, in case the Supreme
Court would consider us on appeal, I would like to note our
exception to that ruling.

THE COURT: All right; well, my ruling is that
the only certain thing in this case is the metes and bounds
description. And, perhaps, just by coincidence, it ends
just a couple of feet away from Bird Road. So, I'm
extending it on the same line to Bird Road.

I think after that the remainder of exhibit ZZZ
is highly speculative.

MR. GOODMAN: If I could have a point of
clarification?

I thought you said that the easement is located
and platted as Bird, Defendant's G?

THE COURT: I'm sorry. If I said that I meant

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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Defendant's exhibit 12.

MR. GOODMAN: All right; I thought I heard you
say G. I just wanted to make sure.

THE COURT: I could very well have, but that
was a mistake.

MR. SNYDER: Do you want me to address who I
believe should be responsible for the --

THE COURT: Well, just in terms of timing for
those lot owners that are bound by the prior rulings of the
court, and bound by the Supreme Court's decision, which
would be lot two, four, five, six, and seven.

I'm questioning whether I should order those
obstacles removed now. Although I said the obstacles are
minor, it looks like based on Mr. Courson's drawing that it
misses a shed on lot five; a batting cage, I think; and,
perhaps, some trees might be threatened. I hope there's
not a budding Cal Ripken living in the house that has a
batting cage.

But, no, let's say there are large trees on lot
two in the path of this easement --

MR. SNYDER: Your Honor , I would happy to

consider whatever length of time they think they need to

get those obstacles removed. ;is P i .‘_ .;*e
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POLICY OF TITLE INSURANCE:

C Commonwealth.

Land Title Insurance Company / “TPOLICY NUMBER™~
Qlﬁ 501100
SCHEDULE A ~—
Amount of insurance: § 620, 000.00 File No.O'Brien

Premium: $2,110.00 + $650.00 M/L COVERAGE
Date of Policy: June 16, 1992 at 3:14 P.Mi.
1. Nams of Insused:

DAVID D. O'BRISN and JANE B. O'BRIEN, husband and vife

o MR o e o i)

2. The estate or interest in the land described herein and which is covered by this policy is
Fee Simple and is at Date of Policy vested in:
David D. O'Brien and Jane B. 0'Brien, husband and wife, Dy Deed froa |
John Kowalczykx and Ratherine A. Kowalczyk, hnsband and wife, dated ¥.
June 15, 1992 and recorded June 16, 1992 in Deed Book 8160 at Page 2773%.
in the Clerx’'s office of the Circuit Court of Pairfax County, Virginiaj.

J".T

3. The fand referred to in this policy is described in the s3id instrument, i3 situsted in the County of ;
Fairfax . State of virginia , and is identified &”,
follows: =

Lot 3, Section 3, Wendover., as the same appears duly dedicated, platt
and recorded in Deed Book €050, at page 1636, 2mong the land records
Fairfax County, Virginia.

NATIONAL INVESTORS TITLE SERVICE, IRC.

e Tacdded,

ke Autbarized Officer o Ageat

t_‘)-"-j JUDGE
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Policy No.  115-601100 ;
SCHEDULE B FileNo. 0O'Brien ‘

" 7. Easement granted to The Chesapeake and Potomac Telephone Company

S Fomlms.rw

This palicy does not insure sgainst loss or damsge by reason of the following:
| 8 R:ymordainnofpmjuothetdunhnuedln:cwdmofayonnofthcpmpem

P g v S iakans
. 'm_ i AR N ek ot i i

4. Real property taxes subsgequent to June 20, 1992.

5. Terms, provisions, restrictions, conditions, easements and reservations
contained in Deed Book 5756 at page 485, incorgorated by reference
and amended in Deed Book 6050 at page 1636, among the land records

of FPairfax County, Virginia.

6. FEasement granted to Virginia Electric and Fowver Company by instrument
recorded in Deed Book 6107 at Page 1115, among the aforesaid land

records.

of Virginia by instrument recorded in Deed Rook 6103 at page 1652, ;'
among the aforesaid land records. i

8. Easement granted to Media General Cable of Pairfax County, Inc. by

instrument recorded in Deed Book 6315 at page 287, among the aforesaid
“land records. ,

Note: The folloving matters are reported for informational purposes
onlys:

Lav #114868 - gtyled Continental Pederal Savings Bank 'v. John and
Ratherine Kovalczykx, dated May 6, 1992 - File unavailabdble.

Chancery tl@!ll? - styled Rowalczyk v. Kovalcziyk - in Chambers.

Encroachment upon prOportx“adjolnfng on the northerly boundary line .
by the fence appurtenant to the insured premises as shown on plat 3
of survey by Edvard W. Dovn: C.L.S., dated May 28, 1992. 2

10. Rights, if any, of the pzoporty ovner adjoining on the southerly 3
boundary line in and to that portion of the insured premises lying 3]
betveen the southerly boundary line and the fence inside said line v

as showvn on plat of survey by Edward W. Dove, C.L.S., dated May 28, Ef

1

1992.

11. Deed of Trust from David D. O'Brien and Jane B. 0'Brien, husband
and wife, to C. Christopher Giragosian and Robert $. Rausch, Trusteesi’
dated June 15, 1992 and recorded June 16, 1992 in Deed Book 8160 :
at Page 280 in the Clerk's office of the Circuit Court of Falrfax
County, Virginia. Securing: Chase manhattan PFinancial Services,
Inc. in the original principal sum of $496,000.00.

N e, e
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RESIDENTIAL INFLATION ENDORSEMENT
Attached to Policy No. 115-601100
Issued by

N oMW EATTH
A Refiance Group Hoddings Company

P R P o

T ROt N

The Company, recognizing the current effect of inflation on real property valuation and mtcndln. to

?r;:)l:de additional monetary protection 1o the Insured Owner named in said Policy, hereby modifies said Policy, as
ollows:
¥

. Notwithstanding anything contained in said Policy to the contrary. the amount of isurance provided
by said Policy, as stated in Schedule A thereof, is subject to cumulative annual upward adjustmen@iin
the manner and to the extent hereinafter specified. e

2. “Adjustment Date™ is defined, for the purpose of this Endorsement, to be 12:01 a.m. on the h.-!
January | which occurs more than six months after the Date of Policy. as shown in Schedule A ofgthe
Policy to which this Endorsement is attached, and on cach succeeding January 1.

3. An upward adjustment will be made on each of the Adjustment Dates. as defined above. by in
the maximum amount of insurance provided by said Policy (as said amount may have been incr

month of September immediately preceding exceeds such Index for the month of September one
earlier; pfovided. however, that the maximum amounl of insurance in force shall never cxceet! 15
the amount of insurance stated in Schedule A of said Policy, less the amount of any claim piid v
utd Pohcy which, under the terms ol‘ the Conclmons and Supulauons, reduces the armunl of insurghs

mcrease in said Construction Cost Index.

4. In the settlement of any claim against the Company under said Policy, the amount of insuran
force shall be deemed to be the amount which i in force as of Ihe date on which the msurcd cla:

Company of the first notice of such claim, whichever shall first occur,

5. The coverage provided by this endorsement shall be effective only if one of the following condi
exists at Date of Policy:

r

a. The land described in this policy is a parcel on which there is only a one-to-four family resideﬁn
structure, including all improvements on the land related to residential use, in which the Insured
Owner resides or intends to reside; or,

b. The land consists of a residential condominium unit, together with the common clemtms

appurienant thereto and related to residential use thereof, in which the Insured Qwner rcs:de‘ or
intends to reside.

This endorsement is made a part of said policy and is subject to the schedules, conditions and snpulallbns
therein, except as modified by the provisions hereof. ‘
urtus

Nothing herein contained shall be construed as extending the effective date of said policy,
otherwise expressly stated.

PR

L

Dated: June 16, 1992 ~ COMMONWEALTH LAND TITLE INSURANCE COMPANY

pPCFEPPY

Countergigned: NATIONAL INVESTORS

ZITL SERVICE, INC.
( fALLe

Authorized Officer or Agant

B By e

Form 2097
Restdential Inflation Endorsement
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GCOODMAN GARY & LICKSTEIN, P.C.
ATTORNEYS AND COUNSELLORS AT LAW
8500 LEESBURG PIKE
SUITE 7000

February 24, 1995

David D. & Jane O’Brien
2024 Spring Branch Road
Vienna, Virginia 22181

Re: George Atkisson, et al. v.
Wexford Associates, Inc., et al.
Chancery No. 97823
Fairfax County Circuit Court

Dear Mr. & Mrs. O’Brien:

As I discussed with Mrs. O’Brien today, there is presently
pending in the Fairfax County Circuit Court a case which concerns
15’ foot wide easement route running through the rear area of your
lot at 2024 Spring Branch Drive described in an 1892 deed. A copy
of the deed is enclosed. The case was brought by George and
Carlotta Atkisson to obtain the right to use the easement and
remove any obstructions. We have not represented you in this case.
We expect that the Atkissons’ will soon be asking the Fairfax
County Circuit Court to order that the express easement be made
available for their use pursuant to the "directions" contained in
an opinion of the Virginia Supreme Court dated June 10, 1994. A
copy of the opinion is enclosed for your review.

Neither court has ever made a determination of the location of
the route of the express easement. The Atkissons’ apparently wish
to employ the route indicated on their surveyor’s sketch a copy of
which is enclosed. This route purportedly followed old roads found
in Wendover Subdivision (not necessarily the route described by the
1892 deed). Our surveyor plotted the easement route as described
in the 1892 deed on a copy of the sketch made by the Atkisson’s
surveyor. A copy of our surveyor’s sketch is enclosed with the
route of the express easement, so far as it was described by angles
and distance, indicated by yellow highlight. The express easement
follows a straight line stating at the bottom of the "existing
cemetery" that descends the west side of the subdivision and then
turns 320 50’ to the east as it descends the west side of lot 4.
The line then continues 320 feet to a point near the edge of Bird
Road. Our surveyor'’s sketch was put into evidence on February <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>