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1 

~...: today is Ccii81GilW8ltb ve2:S1.1B ~ .. -­

3 :AII~f:atr.S to CCIDe befon 

4 I 
l 

s i by at. .tefeactaac. 
I 

6 

1 TBB CC1IlT: All rl;he. af.r. 

B i Hl. ~IDs Your Baaor, we bwe previousl7moved to 
! 
l 

9 : sec aaide tbfl "1ft~ aa bema ccatms7 to the law 8IUI t11a 

10 evldeace. We an hen toda7 eo pnseae our Ugt~WDt 011 tba't 

11 part!culu 110tt.. 11 ao dotas. U • aze nmt.aa ta apealdna : 
' 

12 to a pazciculu pcdac Chat • lave aada tJstaasb d&e coune of ~ 

13 ct. erial. l& 1a aua1y aa cwuaichC ca OR put. We do .-

14 •lw aay 110tlal tt.c w haw •• Ill t:l8 pncaecl!q .:. aay 

15 aotica f« miat:w:fa1 01:.8117 moCia daC W •7 law ma«fe .. 

16 U ,_ ncaU Sa OUJ: pnseatadca of ar.--c aa to 

11 uac.actcuctaaalJJ:y of the dead~ peaalcy. • spatce t:o ewe 
18 pct:iculla: ..... facial .... Utut:t.u&Uty aac1 

I 

19 -.caucf.C11tiaaall&y a ct. cleacts peaalC7 paeraUJ' 1a appUed~ 

20 Ill tbia c:aae, ill ..S. tllat: 1:18 need would he ccaa:ect. • 

21 woa1d UJr;a to pnaeat. to,_ tba aeudy co wiW=b • :efea:acl 
\ . 

22 *• ·~ VaiWnt.cy ia ~tall - t:ha dee af 
. .:./ 

23 •· vie&_. m ......_ pjaa co tba applica&t. of tba ctaatll 

24 paaalqt aon ao tllaa act:aa11y tlae aca of ct. pupetzatclr' of 

25 the u~. Ill Clda - study which • t:efaz- t:o, it 
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indicates tbd wbes-e 0. vkcim of a a:U. is white, tbe 

Ukaliboad of t:he daacb pecalty 1a so much gz'er&te~: as far u 

1ts applicati= tbla !a a situacioa wbeJ:a tba .._ 1a black 

« of ... octr.u: mta.tty poup. We did apeak to t:11ac aad w · 

WGII1cl Uka eo pr:eaeat: tlUa pazticulax' sar:wy of 'VIIrlaua 

at:atea f:ca Sartl!aaatem UDivenit;y eo tlla~ the ncOJ:Cl wf.U 

be caupleta aa to tbat poia:t. 

Hl. CI!ZZABD: Yea: Rcacl: • I doD 1 t have a cop7 of it.. 

I colcl him aa fa: u pna•C!Da l& to tha eoun:. l bmlno 

objec&iaa.. 1 naU. tbe pazpcaa of it:. I have DO obj-ectica, 

to tt. 

13 n,.,n wbkh w nfel: to be 1llldrecl• I beliew it wU1 be, 

15 

lo 

17 

18 

19 

20 

'), ...... 

Defeculaac 1a Jt8hibit -..... 1. I clala't recaU -~ at~ 

•ldlaita f:lld w haw pnaentect. 

OSUfatcl Sa e.vUeace by ct. ccurc a Defeadaac'a Bxb.1bit: 

.... %' 1.) 

Hl. WCXIIWIDt Ya.a: S.OI'• apia• aa fe as tJa rec-.1, 

to date beiq cGDJplat:e, U ,_ wiU ncaU at: tiD caultl8ial 

of *be flat atap of Cld.s - CZU1. Cba Coud wtth 

etJUIIMl ia Cha INlc!c ~- n~cl .naas Saatzueclclaa whkh 

\ 

23 u ca babalf of die defeadad. At: tbiC t~, 1a adclltia Co 

24 I tlla ft'8Jmeat wldcla w ada, we tad!ated to tl8 c:auzt tbac 

25 tlleh an caaata fast:zuattaaa wbkb we did DOC baw but 
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vMch the CGurt !adtcatecl it would allos us. to submit 

aubaequimtly. We undentood at that ti2tle youz :ul!ng = 
:ulmp that tadt.catad eo us dlat chese pu:tkular 

tast:=ticns "'GG14 be rafuse4. We, thezef«e, would pnsaf: 

rha se~iea of faltr:wticma which I beUeve you haw 

p:av1cu&l7 aarlad them aequent:!ally and. 1.11 so domz. 

Wicatea tlat each CGe af them WGU1c1 be nfusecl. We would 

lJJca to speak co aewzal of ~e ~tians 1 Y~ Donor • 

1f we 111gb&. As JOU will recall, Mr. Cl:tuarcl sul;mitted to 

ya& Cbs iaatruc~lca aa 1:MSCID8ble datmC aacl pJ:eSuaptim of 

taameace fz'aa Viz'aiaia Kadel 3trq Iast:uc&tau, Cl-'lmiaal 

Vo11.1188 1 aacl 2, wt.t: % call )t&f:'tbaw, Mute. tba flnt two of 1 

. the GoJpela. % ...._ Luka and ~ola wU1 foUow 1a civil 

pnc:eedtap; .... au of • auddea. these tDatasctiaas haw 

tba f.aplrfaCUJ: of saa:edaua a1lCI the laatzuc1:1Gaa tbat w Jaw 

uaecl pnvioualJ an app~nRCly no 1oa.- of any value. Mad.el : 

Jury Iu'&1:Uet!avl C..iU.e waa prepaftCl bJ'1 I aea._,_ the 

top "fadnal JAv,.,:s. ia the st:ata aa wU as FOfeascrn &em. 

vad.aaa uaiwuB1.es aad suppoaedl7 DClW Cha acaadlri of 

h&laal.labla dGubt wU1 be 1:he ataadari &t.c•a ell\Bleiace.t f.D. 

that: ccabmattaa blatzra:ciGA, zeaacmab1a dtJabC aaa ~aamptlaa 

of 11aafa81lee. It:. Griaa1:4, of Cata:Set pw. J0S1 that 

f.Dstncdaa. We abjeded to 1t because we felt: u U aad 

scm feet Cbac '1178 taer:x&JCCic aa nu..able daabt: ~~Y 

is Cbat: af t:ha defea.4aat: to pftlaeat. It: 1a dMa defendant•a 
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zoight to bave the case proved beyoad a reucmable doubt. 

We bave preseuted to you today as Instruction Ntlllber 

lA, I believe. which ycu have uarked refused, the iD.stxuctiaft 

4 frtD Doubles which bas al•JS been bald to be valid. Rw, 

:J tbe iDstractlcm frcm Doubles is a caut:icmaxy iaatructicm. It: 

6 indicates to tbe jur.y that not caly is tbe suspiciGD of guilt 

i moze probable thaa his hmccence and tells them to exclude 

8 eve2:y 1'ea&cmable hypothesis cCDSistent with his hmccence 

9 before fiD.ding h1s guilt. It: 1a a wry a~rang instructiCD. 

10 It 'a always been uaed, to my Jmowledp. at: least in my 

11 cucatt. UDtil 'tbeae two volumes came d.otal fram Oft hi&ht 

12 Vizgfota Model J'uzy Ju.tncCiauJ. If I •igbt: look at: the 

13 • 1Dstnr:ticaa ·which wen pnsera1:ect., Yom: Bear, Iastmcciaa 

14 Buallle~ 1, wbi&h ,.,a p-aated. 

15 tO· pt: ahead. of us aacl did. ID8tructiaa RumbeJ: 1 atat:es iA 

16 part. "A reaaaaable dCBibt is a daabt: based oa. your aouad 

li 

1.1 evideiiCe ill Che caae.t• I ass._. a taw,er wrot:e that. Tbat'a 

20 iDsb:Uctica Cll reaaata~Jle doubt: thea Daubles is a much 

21 super!« iaatncian. I nallze the SupnD& Court bas been 

22 ; 1108t: heat:aac abaat 1:11a1: Daablea fnatruct:f.aD which w haw 

23 : uaecl ta aa)'!Da tbat JDOSt af tbat really c:oaatit\tb!a argunmc; 

24 : 1Juc now 1& is aupplaat:ecl by a etalldlb:d which I tbfak 

25 : reaa.ably 0118 caald c:hu'acte2:ize as a bubersbop ataaduG. 

Donn, fi!"aham &. i!s:mciates 48~ 
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would come up with scmethf.na like tb!t.. It is tbe meat 

asinine, ridiculcus statesJxtnt of :aacoaable dcabt I have ~ 

:ead. Now, HI:'. C:l:izzard says, well, it cama from. on b-!gb. 

I want yea to ~ it. We wanted cas:' iastJ:u::tioa. «t 

reasonable dctlbt that baa stood the teat of time. Instead of 

t.hf.s • it's car.e Errs a azawbere • I aasurma, with all these 

waade~ people atsuing behind 1t saying this is new 

reasoaablll daabt. ~1st w have Uhd previowlly 18 no lenger 

any scad. 1 dcc't. accept d:at• Your Bcaer, and I say it's 

up to the defeactam: to ps:esuf: lds. !z:stra:t1cn aa t:easoaable ! 

~ aad • dU so &ad ,.au have ,_..fused it. 

! ••• tbml is also a secGfttl !Aat:uc1:1ca• lDat:uotiaa 

lB, 1\lbh:h JCU l1llrkri refused tbis IIIGI:Idas 011 pnslllpticD of 

hmoce-.. aad the presump~ita-of.-innaceace huJtructioD which 

~ • haw atlbad.ttea. to ,au aaa:iD is frcm Doubles. It 1s a 

aepuate htstrac=ioa. It pea into detail as to what the 

preavmptica of Umoceace 1a * and the iwl1:1:aet:ica which 

i M2r. CrlszaJ:d preaeaeed. nascaable daub& aad preaU~Dptian. fll 
: 

I famoceace; ,ou haYe •· W1!7 brief stateamt. AsaJA1 1 submit: 

: tD ,vu. ttat tha Doubles 1Datnct1Cil is aupe2::l01: • It is 
I . ,. 
I 4' r-·~ 

; ccaaia~ with ~he cue law of ch1s state and :l.C has stood 

; tbe test of tma. Apm, yoa baw refused that. 

I •• , Yo1a' llaa«. tba aat 1utruct:1oll, 11181:rUct:ioD lC, 

\ which .,.,:u btma ~ refusecl, goas to wheft than. 1a a , 
~-.. ··~ 
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., queatiaa aa bet1oeen cme grade of an offense and another p:ade 

..:: 

5 

6 

10 

11 

13 

14 

15 

cf en offease. In this instance, -we submitted to you an 

argument. There will be a subsequent: instruction I will 

•peak eo cOQeemtas rcbhery venus att:empted robbery. !lew, 

the Court. as a IU.t'ter of law, directed a verdict tbat it: 

woulcl he robbery. We were not allcwad to present our 

1nst:ucticas • attempeed robbexy and the thaory that: 

emmates frcm that 1a that there ,.. same fact: in dispute, w 

submit to you. You say, no, but there was CDe .... more tban 

one witzaeas. !be twa « Ch1:ee witaes.ses' test1many ,.. aot 

ldeatical. We say the jury was the proper determtne~ of 

wbatbar lt was robbeJ:y = attampted robber:y. either of wbich 

is uadel:lyiaa capital mm:der or fint•clep:ee 1111CdeJ:. 

IDatzucuiaa lC., apia, w.hich w submitted to you. 1nc!ica1:es 1f 

you have a reuonable d.aubt: base4 l2pOft tbat other bstruct:icm 

aa t.o wbather cbe dafendM!t 1a guU'ty of capital murder = 
aux-der iD the fint degree, JGtl abaU find h1m gu:L~y of 

13 'III.Jrdar 111 tile tint degree. Aaam~ • subad.t the jury should 

19 /haw beea iDstructed as to this aDd. tba Ccaa:t usurped ttbe 

20 fun.c1:1aa of the jury fa det:emiaiq robbery or at;tampted 

21 robber)' and. thaefaa. capitallllWdet' or firat•degree murder. 

22 Baw, iA tbi.C 881118 l!ne 1a IDatnoticm lD. which I 

23 beline ,ou have marked refused this mom1Dg, cGGCeming an 

24 attempt. All attempt ia aot: defined statu*orily in Vll:ziDia 

2s and we, therefore, go to the cG""Cm law, and this part:lcular 

Donn, Graham a. Associ:des 
REGISTERED PROFESSIONAL ~E?ORT'a:~S 

VIRGINIA ::JEACH ANO ACCOr..1AC. 'IIR•:.INiA 

490 



a 

., inatructian 1D41cates what an attempt is. "An attempt 1s an 

5 

7 

9 

18 

11 

}:; 

13 

14 

15 

16 

li 

18 

19 

20 

21 

22 

mtended, apparent~ UD.finisbed crilrs. It consists of an 

intent to commit the cr~ and the doing of acme direct act 

toward ita cCI1S\1DII8eiG1 without ac·tually ccmmitting tbe 

cr~ itself." Cur ugmrent is QQ. the same basis that the 

Court baa. 1zt effect, directed a verdict ca tbe underl~ 

premise of robbery. We submit to you the jury shcald have 

been the aae to decide wbetber 1t waa :rcbbe%y or attempted 

robbery ca this partis:ular insb:uetion. 'nUs particular 

instructioa. ts to asaiat the jury 1n our particular tbecn:y of 

the attempt. 

Tbe aex1: it:aa~ica which we have submitted to )'01.1 

tb1s mamillg is lE, refused. Your Hera«, again. speaks to wbaC 

aa attempt: is -- a a=empt to coanit a erma - and tells tbe 

jm:y that tbe h\tent: to ccmsit a crime « the attempt to 

ccmrd.t a crime ccasist:s elaamtally of the intention of tbe 

defendant to ccndt tba ame aad is a direct act by the 

dafendallt: toward tbe cOIIIDiasiaD ef the crime. which act amOtmts 

to the besiuntns, of tbe actual carmtssiml of the crime, but 

witbout ccapleting the crU. wldch the defendant: bas attempted 

to cczrmit. %his goes to the saaa rul:.lng that the Court made. 

Row, ,. say to JOG• Your Bca.or • we were entitled to 

23 have cur t~ pnsentecl to tl:a jury. 1t :la a crlm:fnAl case. 

24 i The jury 1a the trieJ: of fact. they bad the right to bel.1.a'ft 
! 

2s 1 Mr. Bam. They bacl tbe right to believe Mrs. Buffman. 'Xhey 

Ilunn, Graham 8. !\s~mciates . _ 491. 
REGISTERED PROFESSIONAL. ~S.::P•.:>RTEP.S 

VIRGINIA 9EACH ~NO -CCOMAC. V!RGINIA 



9 

.:..t 

had tbe right to believe Mrs. Cosby and tbcse three peraODS 

did not testify identically. Now, I anticipate Mr. Grizzard 

is going to say, yes, but substantially. t.Je say t:o you UDlesa 

is: :ls idaad.cal that the ju:y 1s the &!tendner of tbat and 

5 the jm:y also aetendnea credibility. It nay accept part and 

.... not part of what scmeGD.e else said. We again submit to ycu 

7 that yea have prewnted cur: presenting t:o the jury our: tbeO£y 

3 of t.':e case by so refusing tbe 1nstructiaul which • presented 

9 an attempt -- c:a a~tempt:ed robbery. 

10 The nest 1rtstructia1. Your Senor~ and which you have 

1 ~ a lao re:f\lsed, J.udicatas to ycu further attempted robbery, the 

12 coaa:tsaicn af the c=im of actempt.ed robbery and the victim 

13 •• shot tberem. which gees to fil:st-degree murder, and tb:J.s 

14 is the same argsent: wbk h we preaaa.ted ca aar motica. to 

15 strtks. We da not :Intend to belabor that: particular point. 

16 .. ,gaJ.a. Section 18.2·31 and 18.2-32 1 we preaented very 

·t i exteuive argmt eat 1n tr!al aa to that. We believe t:bat the 

18 jury.., impropuly illst::uctad by the failu:e to grant: this 

19 . particulu instructica as •11 as tlJe othen. 

20 1faw, Yom: lfons, they are the instruceiaas which we 

21 reserve the ~ight to submit:; and, if yea bad iadicated to us 

22 thea that ,au WQ.Ild have allouad the j1.1:ry to be instructed a 

23 those poillta • • would have subud~ted them to ycu at tbat 

24 particular time. 1 bel.iew wtdt tba mc:oductian of the 

25 ttortheaatem Univenity report and these :!Dstructicas, the 

llonn, firaham & t\ssncia ies 
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25 
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1 

~Tow, tben 3ft a number of points wh:f.ch ft ~ wtd..ch 

w m!se<t awfq the eauna of the trial. If ~ CGart 

pe:!d.ts US to do SO; I wattld like 1:8· gpeak to put: of thea 

and Mr. savage waa.ld Ulce to apeak eo part of· tmm. I 

Uftdentand tbat: yea ~h us to ~et'd: aa:r entire a:gmveat, 

then Mr!. Cr!:zud vf.11 :aapand to that entire~. 

Mt. SAVAGE: If Year 1!oftar please; oa the vert fi.n~ 

dey of th!s t:u1 way back DeceDer 3, ! think it,... we 

moved tb! Court to seque$ter the juzy a1: au potats dariac 

I. 

i 

the trial ..... dra:1lls tha entb:e day ·of the tr!sl, duz'ia.& thl 

lu!tch b%:eaks ad arty meesses ~ t:be day lb!d at: eight: 

after each day of the tr:lal. We tasev at: that time that the 

trial uas go!ag to take more tbm tme daylt we als• maw that 

the trla1 vaa1d he apased to pabUcf.ty fJl eb! 1'51'US baiq 

pubUshed oa tba Sh«a. We tcaew that t;bere weald be a great 

deal of talk abaat the trlal aroaad, 1:bis being a capf..tal­

marder ease '!D else juriadkf:'!Ga .... :Ia a loeale wiW:h it bact a · 

vuy sctcua c:apt'ta1-mtlldft ease llR teo leg ago. Die eo.t·. 

onnu1ed that 112Cd.tat, ftfutlfas t:o sequester 'the ja~T ac tlf1:1 

pcrtiaa. Ve J:aDeW~td cur moticll to twve the jury sequeat:eft4 

after ret'am:!.ng the mt~tat ~le-e a1ld bcfm:e cana1cleri;q t:be 

aenterrc!ng pcrtian of the trial. 'the rec~ ah'eady cspileti 
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2 emsidr-able publie:' .. ty during the trial. ~~re ~ an accam~ 

.J of a ratber grisly umde% fNe% acrcss the !ay in I:lla of WJ.sbt 

4 Cauat:y in ~h tt. ellaged defeftdaftt:s car all.ep4 pupetrat.-

s crl tba~ crms had jvst been caught. 'rhere,.. a repa:e of a 

6 murder trial 1ft the City cf Suffolk Gild the seftt!enCe stvea 

i that: {'enCft, a11 of whkh weft preseated to t:ba Cotct m 
8 support Of cur: 1110t!al. uoe caly to sect'*~~, but: later oa. fee 

9 m!atrlals as each day pE~S«M!. 

10 F!Da11y, Judge, u ,au wlU wean, the~ was the 

11 ! article that: appeared 1ft tbe Eaatem Share edlttcm· of tbe 

12 llorielk ~-HI$. That1·s also fa the court reed 

I3 repos:t!Da en the test~BGay tn thta ease and s'!Dgl!ca oat the 

14 , teat~....,. of cme ~. cosby~ t!h! t~SCluaiea of au otban. 

ts ne newspapn: eJ:tic!e quoted Mrs. Cosby fa thl most attxaotiva 

16 paz:eian.a of! her· testfaoayl the ... iaflaaat=y portiflul of I 

1 j bar- t:est:Dacay wt.tbaut g!nns a:ry ~ aee«am: fJf ~ 

1s else tbat bappe!l8fl fa the t:ta1. II: weu1d be uath!zdcahle t.bat 

. 19 t:be 1ll8llbeft of tid$ J=y wan at* e:pc~~a to dtac utkla 

20 ef.t:Jwr baftag ned B peDa:taUy • .....,_ bid it: diacuase4 

21 wtu them. ta1ter • fA ~be pl'aceecltDp., t:Jte j~ was aposed 

22 to t!a 8Cealalt: of die ff%at: par:tf.cft ai! d2e erial whm:a tbe 

23 ae~~t:aftee o! the defearlaat: was repca:tct• !ll great detail aa4 
. 

24 ~ alao cia aec..t st:aae of the aeDtel1ehlg ~ wldch ,.. to 
I 

25 I CCIIB late. We fe~ that: fa tt. heghm!ag tba~ the jUEy 
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6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

, ... 
&1 

18 

19 

20 

21 

22 

23 

24 

25 

12 

that I jt:t: =nticned and -ue feel tr..at the mat1= f« mis-trial 

should new be ~-ted, shatl1d have beeft granted ea!'Ue% 

because of this pretrial publicity and the carta!:tty of the 

jury being ta!ated by 1:betr eont:aet, nee ealy by people oa tba 

Shm:e. buJ: also by tbe$e newspaper art!cbs. 

Mt. VOOJ.IlA1m; Your lbtor, Mr. SS.Wge and I wen 

discllBsing off the rec«d. Each of us 1s ~d to speak 

to vcioua polnts apfn. Agatn. we 'WOI!1d appreciate ,am: 

a11cw1ug us b 4o so; t!a1: tbe points w wish to mke toey 

WG\tld be fD ctnao~1 m:dmr with tbe neftts cf tba trial. ; 
\ 

tm Call.'f: Yes, air. 

M1t. tm)UfL."tDt The SGCGnd USUII ~h WEt 'tds.b. to Uiae,; 

Yo= lrat1cr • 1s tbe tmcmst~iocaUty of the death patS&lty. 

We !ave spokeD to tbaf: previously 8Dd \111Cerstad j'OUr: ~ 

ruUng. We d1sag7:ea with it and at: this point we wculd Uke 

to preserve ths m:g\11D!Elt which • maGe at tbK t"...m and a=h 

motiaas as we cH.4 lJB!ta. 

We thea p to the qti!Utioa of voir dire; and,. very 

extaftaively, c.~l ..... ~. Grizzard and us en bebllf af 

defendant argued t:!te potnt of wtr c.H.re. '!be· Cet1l:t made 

mmarotiS stat:erneats as t:o the 1JII1me1" hl ~ir!eh 1t: wau1rl ccadtlct! 

voi:t' dire. We Ft\!SeDted VM:'1 det:ai1ed UsmeGt Cences:ft~ t:t.: 

-righe of camsel -- defemae CCUDSel e. to canduct vofz dh:e 
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•: 
~ 

3 vadentand :va- nUns. Of:' nati1Ds of the ncozd, ~ • 

4 !DCUcates t:bac 81ld f« • to rapaae today wlat: • aa14 a that: 

s CU. weald DOt: he pndu&:&iw ad waald 11e1:ely be reped.t:iaas. 

5 : We apia pnaene, U 118 lave stated pzi&V·iaasly, SD'f aa4 aU 

i objeeC!oas ~17 mde. We would Ub to apeak today, 

a houeN%, to afte: ,_ W _. yo&e ftlf.ftg ttac t:ha ea.:t ..as 

9 SD!aa to ccxadact: tt. voir &e aardnatica ad that JOU WCit1d 

1 o . ezamiua t:1la jul:ca wttbout: aa:r: be!Dg able ~ eumfne them :Ia · 

11 , coajuac~iaa w1tll JG111 tbac JOU WGU1d ccaclDct Cia eaaotfz»>eioa 

12 Ia ..,:aupa .-of !iw IIIII ,. 1DCM1cl wzy at:nauoual:v a& tbaa. tWae • 

13 ' YeiR BaaOI:t tilt& ,_ condul:~ :1Ddlvic.fu&l1 --•ud.aa of j ...... 

14 the ..,. .. w ata:tad Cbaa aac1 else naoa w atat:e t.c &Ilia 

1s uw, aad we tbf.ak tc•a cleaJ:1y ~by tha zecori.. Ia Cba'& 

16 wbeQ astdDg abad .... diapaa1t:loa te ... tba deat:h peaa1&7 

11 tha~ ,_ an aoc aaldaa a queat:taa wld.ch glwa a easy auawr 

18 aueh as Aft 10'1 tda. b7 hlaacl ar: -=ta;et Those st:aftda:rd 

19 queactau people ue abla eo ftepcaG to, ,.. • ao. 11: il a 

20 .-.ef.ca wld.cb J~Col•ee ~• wiW:h so to the eadze 

21 apec=aa &ca die .,a ~ aa .,. • tooCil f.c a t:oGth sfapUacia 

22 adamtaspncaciaa of the Bible to abaolate abjecci&D. 

23 .Allaolut:e obJe¢tica m tile ..,..:lila of tba death penalty 

24 UDllaJ: II'A7 oi=tn rtaaae·. 

2s Bow, wit:t.WI t:Uc :ealm. ,_lad a~ of j~ecn who 
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.... . 
3 

10 

11 

12 t 

13 

14 

15 

19 

20 

'rhis baa to prejudice them. I dcr11 t kDow wbether the 

other four knew Mr. Kellam or not. I don't knaw whether 

Mr. Xe l1am la.tows them or nof:, but we submit that: tbl voi:' 

dire aamtnad.aa of jta:an 1a ~ eba place t:o baw a 

discussion 8DlGllg juro.rs; every011e to Usten to a speaker 

sta'te wbat his feelings are. The voir dire is to detenliD.e 

those jurors who should be exeluded and whether cm.e should 

be excluded shcald bave ao effect wbatseever ca tbe others. 

tt•s a ft%Y aimple matter to put tbe others elsewhere; to 

cake them one at a ~ime aac1 to cQD.duc~ ycur exam:!natioa of 

lS 

We except agafa to yoor detemieatit.D of hew )'OU 

weald conduct the voir dire ezaa•fa•d.m. We suggested to 

you hefm:a ~ durmg, aftu aad again ncv that the matte~ of 

voir dire ezamtnacioft is totally prejud~ial to the 

defendaDt aad that JGU ahoald DOW declare tbe mistrial which 

we sd:md.t: ,au sbaald baw declancl previausly. 

1D. tbe voir dire ezaat:fnatica, oae of the jurors '188 

mllll!d Hma Depalo and Ma. Depalo. 1D J:eS}'tmae to tba eaar:t•s 

qaes'f:t.ca. !Dd1eat:etl that abe .as a vf.ct:bl at kidnapp1ag. 

21 UdnappiD.g is a mast sert.oua ert.. It !a puaished meat 

22 

23 

24 

severely. Well~ it: shculd be. A£ter sbe maicated tla't s.ha 

had been the v!ct:lm of a crime .... ldc!Mppfns --- w 1ICPf8d to 

haw bel!' escluded. t.rhe Court did Dot allow her to be 

25 I t i excluded; would not ezc:lude her. I belJ.e.le it a Page 68 of 
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4 . 

s 

7 

8 

lD 

11 

12 

14 

15 

Io 

18 

19 

the record, Your Bcaar. OUr point now is why UlS the 

question askad of them if they waren 1t going to be excluded? 

Why ask t:bsm a question U tm affirmative answer to that 

does not exclude tbemf Mrs. Nina Depalo was part of the jurr 

panel. Effectively. defense counsel !ad to exercise ita 

strikes. which it is eati~led to, of medlen of the panel wbes1 

otherwise we should not have been required to do so wbeu. the 

victim of a most: ser10\1B criDe sita m the panel and we 

suggest to you that she should have been excluded. Again, we 

make the motioll tba·t: you declare tbe mistrial and order a new 

trial. 

of by the Court aad~ fa asfdng him about ~be death peualty,. 

his· ult!mat:e answer was. "Well. I can't: see where it helps 

any.•• And, oa tbat basts, yau excluded him,_ and we submit to 

you tbat ana who ladic:ates ba doesn t t: see where it helps any 

1s noc saying that: he vi1l not blpcae the death penalty in aa 

approprf.ate case, but be. was rel.\0\ft'ld and tbat is the ulttaa~ 

20 answer tbat be ga:ve. ,.U" -- thf.B 1s a ttuate ... "Well. I 

21 eaa • e see when it helps any." We s'tlbmit he should not: have 

22 been excluded and that be shauld have been allowed to remain 

23 ; a ~r of the jury panel. 
~ .. 

24 Bow, Your ~JauJr. tha -wtr dlre examf.Datf.Oft, ._ stbmtt. 

25 not: only particularly as to those items wb.ich we bave cited to 
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17 

1 y~ but,_ ~ a totality, uas nee da4e in the prope1: xranner, 

'2 but we suggested to Y"Q wta,. be san and tbl:cughcut tha-t and 

3 following it and r~sgest to you D.aW cleuly indicates that it. 

4 I is not tlta way voU d1ze exm:rfnaticA shoal.d be canductecl; 

s , that i.e was bi;h17 pmjud!cial and tba~ the defendant's rlgbta 

6 I Wtn7:e infringGd upOa. lie sugsest that &SJ&ia ,ou declare a 

7 ~!at baaed UpOn the ~per vo:!:r di...~ e::eminatioo., lloC 

s : only as to ~thoct, bW.: as tc the act:ttal f'lQ'mioation itself, 

9 tb! se.atms af i:a. Depalo and the exelusioa of !tr. ~s. 

11 Ht. SAVAGE: J'udse. •tUl. ca the v~ dire. If 70U 

12 wW s:ecau. oae of thl ma.ill queat:l.oal that tbe Ca•ulwealth 

13 vl1lte4 to ask of te penal. ~ tbq wem to be asked• 1Jflsl 

1~ a ques~taa of •thai: ec aoc cbay bad *'Y. coasc1aua object!a 

15 to tt. death peaa~. lDttt.lly. we cbjec:ted to that 

16 quese1aa bef.Ds asked on the ~ that th!s 1.s the oal7 case 

11 b:ied ill the CCI1DODIJ8&1tb. of Vb:paia o: an:r othn: jlD:':lsdk.ticll 

18 where a cpaatica 1s 48ked such aa tbat desiped to eUcit: t!:e 

19 reapeaae of the jm:y aa co ~tr pnd1apcs1tial twc.da a 

20 ce:taiD. •thod of seatenc!ns. ad a.o atbe: case except a 

21 ; capital-~ C8JiMJ caa the jury be asked tba~ type of 
i 

22 j quaaUaa. In mas1: aU cases, as m tbia caaa, t11e JUZ'J baa 

23 j 4ertaizl altemat:1-vea. %tl th1a case, tbe alte%ft8~1wa weft Ufe 
i 

24 jD:IpriaCfti!Ht: « t:he death peaalt:y. In ather cue11 1 it 18 ._., 
I 

2s 1 tam of sent:eas:ina and thaae bra:s are set farth 1u the 
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1 instr~:A:tia:J.a. xa ~ case 1s tm j=::y a.a1zd in a certain cue 

2 do J'GU l:.irve a prediupositia:l &gains't sivi:!l twenty ,ears or 

] afi71mst &ivins a ~ta...,. fine c: ·will you f:ive just five 

4 yeaxa • b.uc 70t iA this. case the ~alth 1s allowed to 

s as~ each j=:cr if they wU1 act. siva the death penalty and U 

6 tha ~ to tt.at is ~ the affiJ::e.tive, tbm tbey are stn"C!c., 

7 lle made our cbjccticn tbat such a quea1;1on uas a denial of 
' 

B ! dl:a p:accaa, a den~al of equal PJ=Otacticn of the J4w and 

9 infl:ina=vmt of tba Fifth• Sixth .m:td Fcurteenth ~ts of 

10 I the 1l'D1ted States CQmtitut·ica. t-1c renew eta: motb at this 

11 ! tim that tbe mia·t:Jal be p.'.C'lted because of the Co~mcm:ealth •a 
12 Galdaa t11at. quead.cG. 

13 Of ccazz:sa.~ w ata:icipate that tbey w1U say cba't this 

1~ -. takesl up 1zl tta W!therspaoll cae. We do nat agree with 

15 tJ. C+mnaawealtll's ~atat:io&l of that case. JUdp, at 

16 tba1: ~. whil-e DOC 'tl&ivins em: objeetim to that question 

1 i G.Dd.• 1n fad:~ specifk&U, c=tinuiag m« objeetica, we also 

18 posecl ~ que:"ticas to be aatrad cf the jury. then we:re 

19 a m»"Des: of qU~~Jtfcoa tbat: • posed and tbay are itt the 

20 raced. We admr!1:4-..a4 Cbem 1D witta fozm. ~ queatioas 

21 wem ..c Up 1A a aerlas ao Chat ,. c.ould datez.:rdne by tbt 

22 met'bod of aaldn& t1B queatiaas esaccly haw stroa:ly each jur« 

23 felt about ct. daaltb pe=alty; wbe~ a juror would give tha 

24 deat:b. peuat=y in. crte:y case of an ~ !dlUna cc wbetbl« 

2s l tl!e jure would ~17 siV4l the death penalty !a a certain 
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19 

type of case, and the last questic&t was couched in the facts 

as we knew them to be frcm this ease to f.ind out if the juror 

would absolutely give tbe death penalty in those eases if 

those facts were proven~ and Mr. Grizzard objected to ua 

asking those questicas and the Court sustained that objacticm .. 

If Your Honor will recall our diacussicns not only at 

that poi..'lt, but also during tr.e !o..struct.icns, tve all agreed, 

Q 

'·' finally, even Mr. Grizzard, that in na event in a capital-

:) murder ease in Virg!nia and under no set of facts- or 

l~> ctrcures'tances :1s tbe death penalty mandatory. In no event 

11 would a jury be required to give the death penalty. !he 

12 ~umpticll against the death penalty, in fact, stands with 

13 the defendant t~t eve:y step and stage of the 

l.J prcceed!ng; and. therefore, we felt tbat 'WI! were ent1£led to 

15 ask a quaatlcft of this jury setdng up the faet:s of this case 

15 · and aald.ns that if those facts were pr~ wculd f!bey 
.,_ 
..1. J 

20 

21 

22 

23 

absolutely give ~he death penalty regardless of any othe2: 

factors and if t:betr 8I!S1Ier to tbat bad been ,es tma .a 

would have submitted that. we sbould have bad them stmck 

becauae, as tbe Court and Mr. Grizzard cmcedecl, under no sec. 

of facts ar ctreanstances do they bave to give the death 

penalty. ':be Court refused to ask the sarles of questiaas· 

tlat we proposed. Tbe Court did ask oae question in a 

24 : mod·ified versian and,. were glad to get what we got. I 

25 ; suppose, at that stage. We feel like it was en-or, howevel:, 
Etmn, liraham 8. Assm:iates ;:iuz- · 
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8 

10 

·'} 
1-

13 

16 

,., 
.L: 

18 

19 

20 

21 

22 

23 

24 

25 

not: to ask the queatioos as we presented t1lem aa.d we renew 

f!ltiZ' mot:iaa far t:he mistrial an t:ha1: bas is •. 

20 

MR. WOOJii1AitD: JUdge• maring al.arlg to the trial stage 

o£ tbe praceedinga and the actual tesf:Daty. If ,au mea.U, 

durlftg the clirect ez•afuatica of Mn. Cosby, ane of tba 

eyewitnesses -- alleged ~sea to tbe offense ... starts · 

en Page ·130 of the tmnscrtpt. Mrs. Cosby was obv!awaly very 

excited and distressed aboat being bare and what she 

supposedly saw and was very anxiota to testify in favor of tba: 

Cou•tODaealtb. She -.s ves:y anxious to gDe ber tmpreasiml of ! 

of what peaple -.ere t:b1nkfng aa.d wbat was going thraagh 

people's mmds and what the aetmario -· rather tb.aD just: 

tesdfyiag to the fae'ta tbat she saw ~· t:be t:hmgs that sba 

heari. We atm:ted our objectiaas an Page 130. We were 

aveft'Uled. Mr. GrDzm:d fe~ tbat Iter 1mpres&iena of what was: 

goiag aa. were patently p~:oper aad~ f!Dally~ Gil ~88 133, sba 

described Officer Bain as begging fm: ld.s life. WeU, that 

was even t:oo mach ~ ~. ~d end the Caurt. Ycu fmally 

sustained oar cbjecttcas ed ·M.reeted Mrs. Ccsby t:o lim~ 

bene 1f to what she saw and beard and net what she tbatllht 

people were t:hmldng t:Jr not wbat: sba tbought 't8S gofzlg ca. At; 

tbat point. hcwevm:, it~ t:oo tate. After the ju:y ~aums : 
this most dramatic aad damaging test:f:mony, it~ i:lpoaaible 

for them to erasa it: frcm their minds despite the cow:t:•s 
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admcnid.on not to take lAtD &CCOUL'lC wt:at Mrs. Ccshy said. We 

alerted the COiiiiiCCwealth' s Atte!!n.ey ear!.7 en ~ ~ did uot 

want that. type of testhlcny; ~a.t ~ eonsid-~ed it impz:oper. 

Ba ccntmued ahead and f!Mlly not the fatal cement, m my 

opinicn, descrlbing Officer !ain b~g for his 11fe, wbich 

nqutred tbe Ccur1: to grant a mistrial. We made the mcticn at 

8 tbe jury to disregm! that type of test'h!cny. Sb:! shcald not 

9 tuNe been allowed to giw tbat stabm!ent and she wculdll't bave. 

10 then if she bad been cut off earlier :L-, bar tes'tblony. 

11 Your ltm.oJ: • the next step of the t:ial which • would 

12 11ka to s·peak to today coacems tb! ad:dssion of certata 

13 phoeogftpbs. 'fb:!s begms at Page, 1 believe. 178 of yot:tr 

1~ i J:ecord. Mr. Crizrard sought to f.ntroduce irleo evidence 

IS : photographs of the vicd.m1s body and the bullet holes. e~ 

16 , cetera, and he indicated to you hl!tiaUy that be needed those 

17 in order that 111:. Smith could be identified. Now, tbe WtJtiDds 

13 . to Mr. Smith -- tt1ere .as a relatively ,superficial ~~ to 

19 : tbe head. ~ were t:wo 'WOtlltds to tbe general c!-.est: area. aa 
' . 

2o ! I recall, were testified to by Dcctc: Press-=.114, t'ba !tldical 

21 ! BXamfner. Mr:. Cti.:mard says, tttlo11, ._ needed tbe pbotog:apba 
I 

22 ~ to identify ~. Smith. 'fbat • s tba •Y I'm going to elect to 

23 ! try my case." I said* "Fine. Ve will stipulate that ttbe body · 
! ' 

24 ! of W1111am Jack Smith, Jr. , 1s tba sam William J'aclt Smith. 
I 

25 j Jr., named in the indictment." li! said, '"Jell~ Doctor 
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Presswalla needs these photographs to testify as to ·whet:a the 

WOUl'ld.a are." Decem: PresS'mllla testified he did not:; that he 

ecald tell you where the W0\1Dds were so the t:wo reaaCD.S~ cne 

came first, tbe other came aecOQd, that the CG:wafti64lth 

submitted ~he photogmpbs. Those phabJgrapbs tbat wre 

6 \ introduced were f.n part fatal. Mr. Grfsan:d's tbsccy failed 

7 as to tbat.. They were introduced but: for cae reasm, goret 

8 : inflammation of the jury. prejudice to~ defendant cr a ploy. 

9 of tba CambOftlJie81th's At~ey. I'm sure wbrm they have one 

1 o . of the all~~Je:CUS ecm:veneiGas - ·ebe state~ they all sit:: 

11 dotal ed say I bad this case. We got s·a-eftd.-so pbotog:aph in.; 

12 They· knew they can't &J it:. Wa sussest:. to you that ~ Coure ; 

13 camdtted eftC' m irl1:cdlscm·g any pbctographs that sboN&d the.; 

1 < waua.da. 

15 

16 is, but pbatograpbs pz-es·ent no probative wlue whatsoever. 

17 !loae. When _Daetcr ttaruk Presswalla was bere to testify. be, 

18 baving examined the body, and Doctor 'P.t'eaawalla w called u 

19 ( a witDess to tblt point and he testified he did noe need 

20 ~ those ~bs. A portica cf them •re admitted. Page J.94, 
I 
I 

21 1 of tbe record, Your 1'!i:ltar, and Mrs. DGrm has 1t dCi'ml 
! 
i 

22 j correct:ly. Sbe bas :b: dCM1 acctJrStely. ~·. Gri.zzard picked 

23 I up the bl.acJd-st:a:tned shirt." Wbat: pw:pose dees the blood• 
I 
j 

24 I stamed shtr:t lave? I weald cencede to yett if we vue be2:e in 
I 

25 ! a ch'eumsttmt:1a1 E!'Vi&!:Dce case , if there was SGDe qaestica as 
llonn, Graham &. t\ssuciates 
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to who tbe perpetrator of tbe c:ime was, what. happened to the 

vict:im~ 1t might bave sane value to show~&! eeune of events 

tbrcugh the admis·si.cD of such as the btood-staiaed sh:b:t. Ill 

4 · this ease, the COIIIHX518altb bas, t·•m sure. by their standard., 

5 tbe best posaibl.e case. They haw· forrs,ewttnesses, ·tm:e.e o£ 

6 wbcm they brina before you. yet J.~. Cr:izzard picks up the 

7 blood-stained shirt. What purpose? Nene. None of probative 

8 ! value exeepe by their twisted theory to ·infl..aDB t=he jm:y. 

9 i Let's get: it au up bm:J. If they bad a mcvie, they 'VXlUld 

10 bdng it in here. In tb.1a sit:uat!cn •'re not: ta11#4 ..... ·~ · . ~ -

11 cireumstantial avidence. YOu*1:e net talld.ng abcr.tt tQfuences. · 

12 fr= eYidence. Ybtt1Te t:alldug about: the eyewitnes-s tesdmcay . 

13 and ttwsa two· thfags ·-- p&«osrapba and the blood-stained 

1< s·fd:rt ... have absolutely no naaaa to he fa this trial. We 

15 ask tb&t you exclude tbem. We ask that ,cu. ace admit: them .. 

16 · You did adldt thea aDd than is no basts for brrl.ng so 

Ii admttt-.ed tbem·. t~ bel!eYe; Your l!cnor., thia· pTejudked tbe 

18 · defend.ant; tbat it 1IIS f.Dflmmatory and prejudicial to hia 

19 and shcul.d l:fa9e been e:cluded. We move for a mf.strlal. We 

20 mewed for the!r esclua!cn. We renew thos·e motions. 

21 . We then coma ltt tbe coarse cf the evidenee t YC\1!: Rt:~.tar. 

z2 to Mr. :sa·!n. We asked Mr. !aiD about: the police pr~Gtrr:e. 
1 

23 I Wbat. was tbe procec.fl1re? Mi:. CJ!imarrd objected to the police 
I 
j 

24 I procedure. I bel~ !t'a at Page 222 of the ree·ord. &! 
I 

25 I objected to the pcUce preeedure; "<"1bat be bad beett ias't%UI:ted . 
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not: admissible at that: time~ tbat puti.cular stases and you 

did allow us to admit it. ac t.be secoad stage. we· suggest to 

-J. I yoa what ba· d14 .... if tbe ec .... , ..... lth is soms to r.et tts 

5 pkturea. if tbe caa•OlN81llJ:h is gcd.Dg to get: its blood• 

s stained sbirt, tbaft why can w not aak of ~. Ba:la wbat were 

7 yott supposed to dof And the Ccart did not: allow us to go into 

8 I that. 

9 I Half, tthts is not a negligence case, Your: 1foac:. It' a 

10 not SGme ~ even-c. It: t a not aOBB nCDlepl standard. 

11 If&. Bam •a f.aaenctiaaa as to what be was supposed to do --. 

12 and • lea1:ued subsequeaU.y he didD't have arr mab:ucticas; 

13 !a was to. aa C!Waf O''kiaa tolcl as • use his judgamt: --

I<· should bave beea atidtted a1: Chat pardcula1.- stage ol the 

1s p:-oceedmp. We shaald Jaw been allatlect to mqtdza of him 

16 aad we 118%11 not. We ~ubmit: to yau. that t'ha rea't%1ctica wbich 

17 yau placed apoa. us pc~d am: pr.esentad.Oil of the ease ca. 

1s crosa=«<P"!naticll of the particular wit:Desses, particula:ly, 

19 I -~-*. Bam. WU¥· 1111 ••aht: to pu.~:sua. We sugpst:ed to you tha:C 

20 ,ou c:anntt:tecl eft'OI: !a ,a;rr nlfDg aad we tarJVeG for a 

21 
1 
~tat. w. ... ~hat: you ncGDSidel: u tbi8 em. tm mod.al1 

j 

22 I wlW:h • mads aa to that. 
! 
' 

23 1 ~row. You:- Bonar. w Jaw aaae thl:cassh tboae pointS. 

24 I We wisla to apeak as t:o ct. C.·•"•._lth's ease m chief. 
l . 

25 l-rbere weft otbm: pohlta wbic:h w apoka to. Apiu., we do not 
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1 waive such argument as we p.reaented, such objecticfts as we 

2 made• Sl:ICh exceptions as. we noted• such motiads far mistrial 

3 as we ua.de and ccm:Umed to make throaghcut the proceedings. 

4 We men ly wanted to briag ta your a.tt:eud.ca tbase V8%icWJ 

5 matters 1D. the presessta'l:ia:l of tbe Cama:a:lweal:th' s case wbkh 

£ ; w ask tha1: you recGDStder; tlla:t yea dete3:'rdne tthetber.- in 

i fac~, at this potm: tbat perhaps yau were m en:or at that 

s point, and tbat you. reccasider those t!dngs that we have 

9 · pz'.eacted to yaa this mtmling. 

10 . We thea moved to a'b:ika the Cia•ati011We&lth's evideuee. 

11 We ~cl to yoa very· ateasiwly eo.o.cemiDs robbery "VeXSUS 

12 attempted hhbes,-, capital~ "V81'8U8 first-degt.'ee 11112J:Ger. 

13 I dD DOC. mtead at tbis pem't to belabor tba ft'&'mant which we: 

14 made tu ,.. ne. %'eCOCd is seplde with c:ur pasition and the 

15 ConwiORtJI&lth's posttf.CD as ttJ that. We feel vert· strangl7 

16 that Vfzginia, whieh• as I uaderst:aad i;t~ has zrore ~ by 

11 i pm:eatage m il:s Legislature tbau any other state.. wbea they 

18 : use tbese words of atd.ll in_ *• murder• capital aurdm:'• 

19 1- robbery sad accempt:ect robbcn:y ~ the Ccu.rt wauld ¥Ule. and 

20 say, w11. what tbeJ really meaat: was aRJCfme cha:!Dg tba 

21 c.,..tsaiall of a ~. a pa:tical of wlddl dme wau.ld haw to 
I 

22 l be tt. attempted hbbezy tmt:U it. goes 8llOChar seep. Tbe 

23 ! Cou:rt iZldicated to us at: tba~ tU. 'While azDBcl with a deadly 
I 
I 

24 ].apoar•,.. pere!:a.ent: 1aava·ga. Now. YOUl' BoDm:. we did l10t 
I 

zs 1 a&ke tb1s motU. at that: time and I suspect. perhaps we s~d 

Donn, Graham &. Associates 508 
REGIST2:REC PROF~SSIONAL. REPORTERS 

VIRGINIA BEACH AND ACCOMAC, VIRGINIA 



26' 

' have and we would now make it. The Carmonwealth elected to 

proceed here on three separate indictmettts. I ~fauld ask tba.t 

you exclude for this particular argument that abot1t the 

'+ shotgun. You have the defendant cbar·ged with capital ~r. 

5 As the Court pointed out: to us UDder its ruling in the capital 

t. murder tbat be was nm:med with a deadly weapca.". If that 1s 

10 

li 

12 

1 
. ., 
.,:) 

, -... ;::> 

:i6 

17 

1(."'1 
J.':l 

an essential element, ''armed with a deadly ~.;eapon," then that 

implies • I would think, tba·t armed with a deadly weapcn ceans 

be used the deadly 'Reapaa in the camdss1oa of the murder. 

Obviously, if someone strangles somebody else and fappeaed to 

have a pistol fa Its pocket:, I daa't: tb:JDk that's ~t our 

Legislature intended. While aned with a c!eadly weapcn zoe• 

to tbe use of tbi!tt weapo!l- 1D t:be pe-rpetration. of a crime --. 

subsequent murder. How, f.f that 1s correct, Yota: Honor • I 

inquire now and lDdicate to yau tbat cne of the two 1nc11ctawmta 

bas to fail. MJ:. Grizsarcl tbea indicts the defendant 

shmltaaeous1y -- I should say f.adicts the defe.Ddaat en the 

use of the firearm ht tbe caaaisaian of murder. Now, I ask 

~ how caa you have both? Bow ean you have "used b the 

20 1 ccna1sef.oa. of murder" and haw can yoa have as a separate 

z 1 offense "amed with a deadly weapclft" as a essential elaamt:. 

22 of that. offense! 7he two camtaf: stand 1eg;a11y. One bas to 

23 fa:tl. I'm St1re ~. ~izza'd thinks if tbat'a got any vaUdity~ 

24 I want the 1esser of t~e two to fail. I st1badt:· to you t:hat= be, 

25 baring proceeded on both, and, t4e submit:t fn error, baviag 
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proceeded on both, ti-:at they both must faU; that the Court 

eannot. now take the lesser of the two, the one year versus 

this man's life and say, well, if that's ecrTect, forget the 

one year. Now, Mr. Grizzard elected haw to prosecute the 

s case. Be presented the indictments. Again, I indicate to 

r 
\) 

10 

11 

, ·} 
1.-

13 

1~ 

4-
.;.I 

19 

20 

21 

22 

23 

24 

25 

you tbat perhaps at tbe conclusicn of the C~lth's case~ 

after having heard all its evide....11Ce, 1c1e should lur1e then moved 

to strike both indictments, the capital-murder ittdictmant: and 

the other indictment: because the tt~ cannot exist: together·~ 

not based en the facts which were presented to you frau the 

witness stand and tbrcugh the exhibits. Again. I aak haw can 

"armed wit:h a deadly weapcm" stand cCftSia'Cently with tbat 

erime of the use of a fiream m t!ts c0111m:lssicft of llltlrdert 

It: catmot. We submltt t·o you that: beth verdicts 1n those 

cases, cne of which has not been completed, bas to fail. 

Mr. Grtznrd. of caurse, we submit • can go back subsequently 

and elect to retry tba defendant on either capi.tal mm:'der or 

an the use of a firearm in the ccmnissian of murder, but he 

can't have both. 1irring elected to ·proceed aa both, tbey mast: 

both DOW fail. 

Again, Yom: &aor, the record :la replete, we sugpst 

to ycu, as to oar argmnent of robbery versus attempted 

t:obbery and first:•des;ree murder venus capital murder. We 

feel very strcagly abcut it. We \1D.dentand your rttllng .• 

We excepted to your ruling on oar moticn to strike. We. 
llnnn, firaham &.. Assndatas 
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rene-wed our m:)tion t.o strike at the conclusion of all the 

evidence and make tbe. mcticrl again. We preserve any motions 

that we have m1de as to that throughout tbe trial. h1e do 

understand the ruling which you made. 

14t. SAVAGE,;. Your Honor please,. I have one or two other. 

very short matte:s. I apologize for the disjointed nature of 

this to ycu cd Mr. Grizm!rd. tie tcade sam effort to get 

togetheJ: in the cbrcnol.ogy of the thing .. 

Back on the photographs • if Your Bonar please • yea will 

10 · recall that t.bere ~ agma pbato~pbs showing the holes in 

, , 
.... .1 

12 

13 

14 

., -
i:l 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the wall of tbe jewelry store that Mr. Grizzard pat into 

evidence over our obj~tian. l.Ze objected that there wasn't 

any evidence to. abow tbat there we:e bullet boles~ um:ely that; 

they vera. hales m tbe tall. As I recall the test:blcay of the 

.in:vestiptmg police officer and the datect:ive, they both said1 

that that -.a right:. Xhey could no~ say that tl.ley ware bullet: 

holes, me:ely that tbel:e ~· a.aaa holes in the wall tbat they 

took pi.ctl:ea of. We object to tboae as DDt being probative 

of auything as in the caae of tbe vict.:J.m's bady an4 the blocdy· 

shi:t• aerely suhmittad to 1nflame tbe jury.. Under the 

aut:hm:itiea we. listed at. that tims~ primarily in the W&ye case, 

the bullet-bole p:f.ctu:es should not haw been admitted. 

If tba Com:t will alsa recall iA the cross~minaticn 

of Doctor Brallafield, which occurred in the sentencing porticG. 

of the trial. Mr.. Grizzard got into a g1:eat baranga with 
Donn, Graham &. i\ssnciatas 
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Doctor Bransfield about his letter of January 19, 1979~ as 

being inconsistent with his testimony on the day of trial; 

29 

Wld, in fact, be argued to the jury that his teatlmony ,-.s 
inconsistent with bis fU:tal evaluation and report. On 

redirect ezamtnatioD, we attempted to ask Doctor Brans£1eld 

some questions llhieh would have rebabUitated hlm to shew 

that: ~21:. Grizzard bld misunderstood tbe report o£ January 19 

and his testimaa.y on the day of the trial; that they .are 

really not 1ncms1atent. One of tbe things that t'le bad aslmd · 

Doctor Bransfield ~ w.betber or not be bad found ~ to 

be --made a find:!ng which would allow tbe Court to fmd 

12 Tumer to be found not guilJ:y by reas·Cil of insanity. If you 

13 j will recall at: that pomt. Mr. Grizzard objected to the 

14 question and the Coa:r:t would not allow us to ask tbat 

15 . questicn. I would at this point ask the Ccm:t to put this 

16 l January 19, 1979, report in the record as an exhibit as 

:. ' · background far our motion at this point to shaw tbat there is 

18 :!nccaaistencies in wbat Hz:. Grizzard stated to the Court. 

19 . 'That sl=tld have been cleared up. Prit=u:Uy, en Page 2 or 
i 

20 : Page 3 of thia report, tl1e1:e is ~ tbe laat paragraph oa. tba~ 

21 ! page. Dcc:tar Bransf:f.eld. states and this is a quote, 11B'owever, 

22 ! the7:e is no evidence to support tbe presence of any psychotic 

23 I behavior: at this tme." Later on2 be says~ "ate must consider. 
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thi.~ report 'tW!S follcwmg all the steps of the order !'--ran the 

lower court. Tr.a.t is, at~t to determine whether or not tbe: 

defendant was not guilty by reason of insanity~. a..--ui Doctor 

Bransfield. fatmd that: the defendant. did not bave tbat defense 

available to hlm; tbat be was not not guilty by reason of 

insanity and tben be 1~t ahead to state his feelings abottt 

the defendant at the tim the offense was cormnitted, and we 

wUl talk about this again later on; but, what be said at that: 

·point -.s -· this is a1 Page 69 of the tr.tnscript, da.ted 

December 5, that be was under tbe influence of sam mental 

disturbance at the tme of tbe of£enae, and that l¥8s aU we 

wanted to show by Doctor Bransfield. lle never intended for 

the jtzry to tbfak that cur defense 'UU· or that the defendant 
I 

was cla~s that be was not suUt:y by reasca of insanity,. and 
, yet. Me·. Grizzard uade this big argument to the jury and 

candtlcted quite a vigo:raus cross-examination of Doctor 

I Bransfield showing that, in fact, be bad not found him not 

, gtdlty. In other wards, playing his testimany at the trial 
I 

I 
l agamst this. repos:t. They were not inca:lSistent because the 
I 
I 

I poiai:a !n the zeport 11Bft· aot dil:'ected to thla same evaluatioa •. 

\ When Doct:m: Braufield got past: his opiniml that tbe defendant:· 
I 

1 uas not or did rl.IX bave available to him the insanity defense 
I ~ 

I ~ ht attacked and c0118idered the other po:lnts pertinent to · 
I : 
J t:be trial. It's appa:ent fran a reading of this report tl:at: . 
1 

tbat is tbe fact of the matter and ! would like for that to be1 
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puc fA the rec~d em behalf of the defendant. 

MR. SlT.ZZAKD: Your Bcaor, wbat we•re t%ying to 40 is 

res'UEftet a dead bene. If be 1J811ted to do it• he should bave 

put lt: ia aa tbl 1:1aa of t:z-ial. I will ataa· to tlte ca.m: I 

questiaaed Deahl:' Bl:aasfialcl GD wbat be 'tCOte on that repozt. 

If tbey dida 1 t like the way the (iUBStiona were recorded• ~Y 

could have brought k back Cll redirect: because I asked lGI:at. 

1Gil8 f.a tlat repo:.t. I object to it coming 1a at this time. 

It 'a toe late. 

niB CQ1B% z I t-JJU11c it: • a too late to introcluce auy 

report. ia ~ at Chis dma. . 

I&. SAVACZ: we actamptad to maur:xect or brma back 

Dedcc BUD8fialcl ca rediDict. We ctid address t18t pofa'C art 

n:clizect ezaata.at1aa aact, as I acatea~ we were cmm:ule4 ca 

15 . t~ aa.e point.. What 118 says dCMl bare at: the end of bf.a 

lo 

1 ... 
~I 

xeport f.a that• •-.n. paraao14 teadellc!aa uay have bad acme 

f21qNlet ca his behavior, buC I do aot: feel this waa eo t.ba 

18 ·· depee wbfte he would be =able to teU l'ight :.f%cm COil& or 

19 to .tD.t:aia ccratact wfJ:h s:eaUty OZ' to pravenc t.he 

20 i an:lfestatitws of aay 1a:esiatible Urpttlae." 

21 i Hl. GRJZZARD: YCMC Boa«. lf we'n going to reac1 tha 

22 np.:t m evideDee, w •t&bt: as well pat: it: fa evidance. I 

23 haw objected to tha repert being ia~. 

24 lit. SAVACE: 1 dal1t 18DC to· ftad a four-page :aport 1sa. 
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Tmt CQIJllT: X WGt' t let ya.1 do tha~ 

Mit. SAVACE: I don't intend t:o do t!'at. 

(Discussion off tba reeord.) 

32 

MR.. G2lZZAlm: Is th1s bect:Ding part of the record :In 

the ease? 

TEE Cam.T: No, sir. 

MR.. GRIZZAED: T'hat's wbtt I wanted to f!nd out. 

nm COC'.Rl': l:asn't this presented at one tim! dal:itlg 

the trial? 

MR. GB tZZARllt No, sir. 

12 mt. SAVACE: I don't think w did; no, sir. We talke4 1 

I 

13 ab~ U a lot at tbat point ht the trial. 

14 -rm cctmr: You bad a lot of d1scusaicns aboat.. 1:. 

15 

16 

Mt. SAVAGE: Yes, sir. 

Tim cmRT: Okay. 

11 l!f.. GB.IZZARD: 'rbat is not part, of the racard ia the 

18 trial t:hen, as I 1.1ttderatand it? It's refused? 

19 '!!B. comtt: It's a refused ... they ~ offered an 

20 exhibit and I have refused tt. I bave mrked it and mfused 

21 I it. 
I 

22 Mt. SAVAGE: If Y01.'11: lJonar please, in Slllml'8%'y • thea$ 

23 j and I'm just . about through with this point -

24 MR.. GRlZZ.Alm: I·'m trying to get somettrlng st:aiaht in 

25 1!!1 own mind, Judge. I don•t know that the can have !J: even 
Donn, Graham &. t\ssociales -- 51.5 
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evidence in the case. 

T1l! CCJ.'Jlrr·: t agr:ee with that and I th!Dk rou're 
absolutely right. I dm't t~-dc it shculd be even m the 

:e·tle; but~ itt this part1cular ea.se;t conaiderlng the 8U'icus 

mturo of it, t•m going: to allcm tt to be plaeed in tie file 

:md t have refused tt. I didn't allow 1t to eo to the jury 

and I'm not considering it at: this t~ either. 

m. SAVACZ~ JUdge. the reasoa why~ objected at t!Jat: · 

time and asked for aa oppcrtua.ity to e:mn4ne Doctor Bmvsf:leldi 

was to clear up ttJe fnconsf.atertey allegedly between h1a 

13 ' 3amMI y 19, 1,79, report and his test1meny ern the day of t:ba j 

14 trl.al. As t stated, be was m h!a ftpGrt try1ng to det:.es.11dne · 

Is "tmetber or not tba·n1111 was aetmg meter tte ~of aa 

16 hesist!bt.a fmpulse or wheeber b!· was 1eS~~11y msane. Be 

11 deteadned he was noe. ~ pm:po.aes of tr1.a1, be -.a ~ 

18 called durlDg the gu111: or tmocenee stage· of t!:e-
19 Ba· ,.. pat: en the staid Cl!lly ~ tba secaad stage of tt. 

2o procee&g to -- tbe sent:mleins stage ... wbara em ta88Dtt:y 

21 1 defense •s al:eady passed. We Vl!ftted to show at that ttme 

22 that: be was UDder tba inf1t1ellCe of mental~. 'nat.'s 

23 the lanauase ot tba code aad that is ~ Dcetor Draasfialtl 

24 I teat:tfied to that day. 

2s I !'or tbat reason and aU the OCher gromds, w renew c:ll*' 
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REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC, VIRGINIA 

516 



3 

4 

5 

6 

7 

8 I 

9 

10 

11 

12 

13 

14 

15 

16 

,_ 
..a./ 

18 

19 

20 

34 

motion far a mistrial. 

Judaes -.. do bava aae point that: we made ca cme of the 

other charges a tbat being the s.hotguD charge. Use of a 
... 

Shot:&\111. We 1D8Dt:iaDed at thaC time that UDder 18.2-299 of 

tba CGde. the shaegan is deta:Ued and the elemem:a of dle 

shct:&UD offense are set aut 1n saue detail m the Code. 'rhe 

CGIDilOiltte&lt:h failed in it:s proof. in our .opiniGD, 1n cae of 

those elements, which was the aingle-fi:l:iDg mechaa.iam. !his 

is the a:rgt~~eat tbac ve made cfurirla the bdal and wa reDeW 

tba1: new. We tlrlnk tha~ the wrdkt: .... it says, ". • • fraa 

a smooth or rl.f1ad bare by a sinS].e fuuc.tiaa of t:be firlag 

Gavfce • • •" 'fti&'C18 fA 18.2•299.. We SlJbm1t t:beft :Is DO 

evi4elu:e that the weap011 .a of that type aDd ~ \'8%d1ct of 

the jta:y shaald be sel: aide CD that a=uac~. 

JUdp. &lao: 1n tl1e iast:zuctiaaa and Hr. WGOdward •. I 

tbfnk • goe thD:Iagh most of. these 1a the .firs~ part., but: we 

offered and bad qped up far: ccms:ldamtiaa b,. the CouE: at 

the time of trial sewml msb:ucdaaa. 1:bey axe lA, 4A aa.d 

4B.. We. reaew oar abjection to the Court's refusal to graac 

tbose C!D:ee iaat:.tuctiaaa in addit:!oa to dla others Chat 

21 , lflt. WoaGard a11:eady talked. abaat fOJ: tba reas• tbat I 

22 toucbed aa earUer. 

23 %bare 1a vtrtu&Uy u quasda:l. ..... ao· a.-.mt~ no 

24 dispaee « d!sseu& &all the Cc•aMBueal£h m: the bench all any 

25 case that's been caas:ldehd iD the C«•llCDWIUllth s1Dce tile 

Donn, Graham &. Assnciales 
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eaactaent of this statute that in no aveat :La the death 

" pelUllf:y mandato:y. Under no set: of facts or circumstances is 

:~ the jury required to give tba death peD&lty. We offered 

4 . Iastmctial· u. wbich talS nfuaed. which primarily was takeD 

5 &am the funuer mst:ructioa, but, at the end, set forth the 

o fac:t: that the jury was not required eo administer tbe death 

7 penalty. In fact, the last: senteuce of that says_ "Begardless 

a of wha't the Omuonwealth proves, yau :ray aente~e the 

9 defolldan~ t:o Ufe -·" We thfnk that was a eorrect 

10 1 stat:aman1: of tJa law and should have. beeat. p:aated. 4A &IDd 48 

11 have to do wtth the same geiUr%81 thsme; tha~ is • that the 

12 deeth per~&ley 1s not: 111111dat01:7 and tbaC there is a ~ 

13 apiaat: t:be death peaaUy wblch wauld have fallowed the 

14 dafaadallt tbl:aagbae tbe pJ:Oeeedings. Both of those were 

1s refused aad • aubmft that the verdict of tbe jta:y should be 

16 sec aside for miacU.zectica of tbe j1D:y 011 these tbn.e and also 

1 i ~ cmes ~ It: •. Woolward mentioa.ed. 

18 Ill. WOOJJWUD: Yom: Bellar. we are aaw prepa:eclto speak: 

19 \ to tba m:r.an wJW:h w CGlteDd lave been c~d in tha 

20 sec:cad stage of tl1e proceed1.D.g aad the h&stzuctiaas which we2:e 

21 . si'WI1 to the jm:y aa to wlat bases :l.t: coald. use 111 detemir&iq: 

22 wbetber tba pUDisllllmt ~ death cOQld be aff!sed « 

23 :recNae-mde4. I shauld say. to the Ceul:t. I darl 1t kD.ow w.bethel: 

24 Ma:. ~clwauld prefer and• of COUZ'ae, JOU prefer to· apeak 

25 to ~e preaem:e4 so far ami segregate t1a sec=d st:ap or 

Donn, Graham &. iisscciales 51.8 
REGIST'EREO PROFESSIONAL. REPORT'ER9 

VIRGINIA BEACH AND ACCOMAC, VIRGINIA 



4 1 

5 

6 : 

... 
I 

s 

9 

10 

11 

12 

13 

14 

15 

16 

,_ 
J.' 

18 

19 

20 

21 

22 

23 

24 

25 

whether you wish us to p:cceed with tbe seeoad st:age of 

argtm:ent at this tim. 

TIE axutr: What do y.au prefat:t 

m. CII.IZZABD: Doean' t lllka any diffennce to aa ~ Jtldge·. 

rm caJBT: suppose yau. so ahead and fmish. 

Mil. WOOJJlABD: Year Honor, ·t.he jury bavms been 

instructed en the sec.Clld stage retired the:e with two 

standards which were submtttecl to it. ccasistent with 19.2·264.2. 

Virginia baa two standa:ds. Jlangeratumess. We indicated 'tO 

you at: tbat. tma ala of only three states which has - which 

have daD.ges:awmess u. a standa:.d. 1t: •. savage will speak to 

tba 1Dil1!ter of daqerousaess. :be ot'bar basis or standard is 

that of wbat :la cCIP!a'ly tmo.t as -·· ~ 

md~catea 'tbf&j: l'd.a cc:aduct m c~ die affeuae far wldcb 

be st:aa.ds charged waa out:ageaua11 « 111111tarlly vUe, barrlble : 

ca: inlmna and tba1: it f.D.volved torture7 depravity of mind or · 

an aggravated b&t:teJ:Y to the vic~1m. Bow, tba language ia. 

thaf: paztieular pas&ap I have juat read which is ~t: 181 

tort~:JZa • depzavil:y of mind 01: an - be.t:tm:y to the 

vicda. Yom: lfonor, if this crlme caa stand the test of 

at:ociausDess as tbU: section r.aaQs, tbeD evm:y -- evexy 

1111:de2: which lnvolws the usa of a firearm ia at:rcc:ious. I 

aubadt to you, ~ simply f.s not. WbU: occm:red in this eveuc · 

1a a simpla =:der. Bow. tha't1 s not to belittle murder. ;1e 

aaa•t: iDt:eD4 t:.a bel.ittle mm:der; hue, as murds:s go, and as 

Donn, Graham & r\ssm:iales 5:19 
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the Court knows as a judge of long standing and we know aa 

attorneys • :Lt is a simple murder. 

37 

How, what canstituted the murde:? Doctor PJ:easwalla 

told us it could have been. oae of tw sbob. Tbese wue shots 

t!at: ware f.ired to tbe geural chest. cu:ea af Mr. Smith, t.be 

v1ct1m. 'J:bere was another shot which preceded.. but which 1118 

Dot fatal. 'rbese t:wo shot:s DoctoJ: Presswal.la said eitber of 

8 i tbam may be fatal.. Officer Bain told you that tbole t:wa shots 

9 · were fired in rapid succeaaial. I say to you. Your BDam: • hov 

IO can tbaC particula:r act thac ws presented to the jta:y ao.d to · 

11 )'OU. illvolve tortta:e.. depmvity of mind or au, aggmvated 

12 battery to tha victimf 

13 Raw,. tbe Cc•vw1t.a~ is gomg to aay~ well. he shot. 

14 t::td.ce. So what. 'lha:t's ~ I say, So wbat: if be shot 

15 tdca. 'lha:t 's not tbe standard. AD aas;ravated battery to 

16 tba victim, torture. dep:avity af mind. J.iasan• bere 011 the 

18 

19 

20 

21 

22 

it is. wa,e. Taz:twe.. Tort:~~re. 'fbe D8D in IU.chmoad tbat 

s))oota Cbx'ee of thea up tbare • slauptera them• &Dd daea so 

1111Ch man thaD is deeeaeazy to c(ll'lllrl.r; am:der and the premise 

in. the arguam~ 1a that mm:deJ: :1s soia& to be c:aauitted. Haw •. 

if I come up to you ..... let • s say I cCIDB up to HI:. bzrdell ADd 

23 
i shoot Ida tw:1ce 1a rapiG succesaiaa. Thall what ~ jm:y bas 1 

I 

i 
24 1 said is that's at:ccicusaess. Yea. it ia at:ociGusaess as 

I 

25 I murdu •7 be coaaidered geuerally, but. fJ: is DOt atrociousnes~ 
Dunn, Graham &. i\ssnciaies - - S2(] 
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as we take tbe standard of murder legally. Now. if I shot 

Mr. l·llrden onca and waited thirty m:Jnutes and. shot him aiJlin 

3 · and kicked 1Um and cut him and sodomized h:1.m and did all 

4 : 

5 

6 

I 
i 

7 : 

8 

9 

tbose things to 1W.u then you might have m atra:ious 

situatian; but,. what I say to you., if this 1s atrociaaa ---

if th1s is a~ious then two shots ccnstituted atrociousness •. 

Two s~ in :tapfd succe.as:Laa.. It cannot: stand the test of 

our eases which baw been presented •. 

How, daDgerowmess is totally a separate standard. 

10 I D:'a dangercwmese ar at:rociousnesa and atracicusnesa is tba 

11 

12 

13 

14 

15 

16 

1":' 
4 I 

18 

20 

way that it. can be fotm.d. We don1 t. know what: cur jury did. 

Tha Court mdicated tbat 1J: could fmd both st:aDdards. Ve 

say to you that: the sbmdard of atrociousness cculd act be 

c.cmritted to the; J=y: 1:hac it could not. go to the jury baaed 

011 the evidence wbich we bee:l:d. Haw• what has Mr·. Gri?l'Ult:d 

p1:esen1:ed as to atrar:icasn·esst Be baa presented absolutely 

no evidence. Wbexe is tba witDess who says • J8S • I lave been 

a police officer fa:r: twent:y-sia yeaza. I have investigated. X 

i . 
21 i a1lawed tba juz:y to do 1a bJ sit there aa4 speculate as to 

22 l whethe: this ia atJ:actcas. I wou1c1 think Hr. Q:iszard is 
i 

23 I 
1 ping ~o teU as this involved t=ture •. depzavlty of mind. 
I 24 
1 JJa's going to say -~'a an a.ggatvated battuy to· tt. victim. 
I 

25 I Be's going to tell the Court be used mare than tM £orca 
Donn, Graham li Associates 
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reasoaably necessary to accomplish the act. I say to you, 

this is not that type of situatiaa. 'l'wo abets in rapid 

39 

2 successicll. If that's atrociousness tbea fJ11f!%y multiple 

4 fk1n& fa a DD:der is atrocicus. thac simply 1a nee so. 

s 'rhia sect:iall •• put 1D the ccaa. Your JJQQor, to Favel1t tbe· 

6 cCD.daue4 exiatence of thDse peraa.UI who hacl cCIIIIlitted aa act 

which shocked tba cc:ucies:tee of the coma•mity and tbat•s why 

s this lanpap e:ista~ b:ture, depravity of mmd, an 

~; aagm•ted bat'te1:yJ aud.• we moved, Your BaDer • that you not 

10 pend.t the jury to ccmsider that particular factor and I 

11 'tbiuk w bave aU a;med aU tbe way through this -

12 case fa Wrioua p:cceed1Dp, tt'a this am's near:d. nat•a 

13 whet:e 1C rf.ses and falla. Daa.~cwmeea. Is he dazlproas? 

1 ~~ , Me. 8avap wU1 speak to thac.. We daD' t coacede tha'&: 1s a 

,-... ,:) 

1o 

17 

19 

20 

21 

22 

23 

24 

legi:~te st:a~~dlrd. Dazageraasaeas 1a it, not: ac:ociausne.l8. 

Mr. CJ:iuard aoasn•t ..,.. argue at:rociawmess. Be ctoesa·•t: 

even mar&tiat at:aclcaaDets. '.Eba j=:y is allctMd to sit over 

then and speculate· and say th1a :1s atrociousness. I dca 't 

tbtntc lC caa witha'taa&l the test of tbe campu:1soa. w~ ol:her 

cases wtW:h have beerl pnaeated to oar Suprema Cot:a:t uaGer 

th:la putil:ular aect:f.aa DDJ:" can tt withataacl the test of the 

Coul:t1a Gift\ ~:feace as to wlaC is atrociawl; and, I suggest: 

co ,.,a, Yam: Bcnar. that as to that: puticular sepen~ tha~ 

the Court should nee have iastruct:ed the jur:y tlat that was a 

llunn, Graham &. r\ss1!da1es 
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as ide the verdict: of tbe jury which 1s left in the au as. to 

·~ whether it's alternative or whethft it's multiple and that by 

all.owing tba jury to Qcasider the standard of atrociousness 

.; that you. tberefm:.e. have prejucllced the rigbh of the 

s defendant:; that t: has to be highly :laflanmat=y t:o t:f2em to 

6 · be to14 these 'V8:riaas th1ngs 1a au instruc.tian of the Court. 

7 Clearly, the evideuee does not justify any coasideratioD. of 

3 atrociausneea whatsoever; and._ if comparlscn of cases has ar:r.y 

9 wUdity, thea certainl)' that particula% seeticll should fa1.1• 

10 and we ask; apia .• tba't 10U declare the miatrlal as to what 

11 bas tDmspired as to the atadar4 of atzaciausaess. 'fha jury 

12 was mis±astxm:ted; anc.t, DaviDs beea miaiDst:ructad, tbs only 

13 :ect.Uicatian eaa be to declare a miatx:lal ad O%'der a. new 

14 trial for tha defendaat. 

15 MR. SAVAGE: JUdge, jus't a aecaa.d. I want to speak to 

15 Mr. c:r1zzard a 1BinuCe .. 

li CGI8 hare, Dick •. 

1s (lbe Court recessed at: U:lS a.m. Tbe Court recoaveDecl 

19 i at U:25 a.m.) 

20 'llB COI.JIIt AU rial*t MJ:. Saw.p. 

2: MR. SAVAGE: Yam: BDDor please, we am sd.ll to tbat 

22 pcn:tiaa. whazra we're akiag a matiaD ~o sat aside the ve%dict 

23 of the ju:y sad m:dez a aew tr!al fc=- the defendant. The last: 

24 pome that I bave ...... I think the dsfaaae has ~ 1a that the 

25 Wl:dict of tbe .1=y- should be sec asida ext the danprOtmneaa 
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portion of tba sentencing stage of this trial; that is, after 

the defendaut had been f-OW1d. ;uilty aJ.ld the jury came back to 

determine his sentence and the jury retumad a verdict of tbe 

Da1aaa pu&l:f.s!mvmt: apiast the defeadan: 011 both gram.ds aa 

set for:1:h m tba stamte. Ia the fixat place, we ask the 

Court to atl:ike tbat part baving to do with the violence. of 

the crime which MJ:. 'Soodward just spoke to. We feel like tbat 

ahonld nac have been stbmitt:ed to the jury at. all. We felt 

that tba verdk~ foal should have beu aepa=ated so that: they 

wen DOC at:atad 1n the conjUilCtive ca: diajuoctive; that. they 

we:e atated separately so that the jus:y could noe or sbculd 

aoc atum a vc-dia ca. both without: executing two separate 

jUJ:7 faaad apiD&'t the defeudat ca the secGIUI aspect of iit, 

thac la, the ~aaas aspect. wbe:e the statute asked the 

jury to decide whethet: or DOC tbel:e ia a probabili'ty the.& the. 

defeadan't wiU pazticip4te ill acts of violenc·e and be a thnat 

to $ociecy ill t.be futu:e. aDd w raove to set aside the verdict 

OA tbat: pcdn1:. .ladge, the CauaaODWealth' a Att:omey t.aa Wi1:J 

accU7:ate 1a his araalyais of dd.a jury., very accumta 1a his 

aaal.Jais of tba effect of the jury OA the defendant • a ps:i= 

1A tha't stap of the ttrJ.al ODly t:he pri.ol: CJ:im:f.nal reeo~:d of 

the defaadlat. Be W·~~la to ~- aa 'the Court knows. 

Docco:- Dimitri&. a skilled and espe;ienced psychiatrist f:aa 
Dunn, Graham S. .-1ssm;:ates 524 
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. i.J 

18 

19 

20 

21 

22 

24 

the C~lth of Virginia, statiolled in Richmond• 

who had in bi8 cara and custody, the defendant• for a period 

of -weeks 7 and ~t:m: J)iJniqia and his at:aff ezavrlned 'ru:rner 

fm: a 1cala periG4 of time. DGC.teJ: Dimitria could have - aD4 

was prepuad to, I'm 1.e4 to believe -- got.tea on the ataacl aac1 

teatifiad. from a pa,cbiael:ic point of view about whether or 

nat the de.fendmt was or could. be ccas idered dtmgeroua ill the 

fll.t1ml. %be Ccmaonwea~•a .Attomey elected not: to ptE 

D:brJtria Ql\ the &t:al.\d because ba .as afraid t.ba1: he would theft 

be 1a the middle of a ccaatitud..oaal•law cca.flJ.ct' tbat 

testialaay wau14 DOt be admissible; that it: would be improper 

tar aaybody ~ JDaka th:U: 4e'temiaad.cal so be did not. put ii: .oa; 

end, by ao domg. he elect.eG aat to pu't 011 any evidenca abou'A:. 

whe&har OZ' noc t1Ua pane coulcl be dange:cas 1D the futm:e. 

Juctge, thac leaves you caly with Doctol: Braaafield'a 

tes'timoay 4114 Doc~ kalaafialci said two thiags. very brieflyJ; 

aad. tbese wua UllCGDCI'.ad:l.cteG, I might add, by any other 

payebjatric teat:lmaa.y. Be said that the defendaa;t .. , 

Buml.lu c... uadew tbe Wlueace of ~ 11181ltal dist11:Cb8ace 

at. tbe t:ima of the of:f.eue. !bat • a oae of the mitigating 

factan dJ.:ectly oat of the COde, and he a.lao stated with 

coa.daued treat=eat,. CGDC1nue4 adDI'fa:latratim of the 

dJ:ua, Mel'ull. &ad. tba oahar th:lap that. he bad prescribed~ 

that: WUlie Lloyd Ttu:rw: wasld aot be a tm:.eat to society. ID. 

face, iD 8D8.W82: to oaa of HI:. Grizzard's ~t'.l.gq• X think be: 
I1dlnn, Braham li As:mciat2s 525 
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said if be bad been tJ:eate4 prtar to the murder of this 

vict!m tbat tbe murder would not have ceeta:red; that tbe 

treatments tbat he received sbmed a xrarked improvement :1n the 

defeudaat. :ror that reason, tbat partict.t1ar queaticn should 

not bave been submitted to tha jury. Having been sllbmi1:t:ed 

and the jury having retumed its verdict en tbat pemt" tt. 

... · Judge should set aside tbe verdict of the jury on the questiaa 

s i of dangerousness and • make that mctictl at this d:me. 

10 ' 

11 

12 

MR.. WOCDWAlm: EXcuse me a n::aDent, Your Hcnor. 

Your lb:lor, there 1.s one other matter before wa get to 

what we call tbe posts.em:ence report :!n your ccasideraticn. 

As you will recaU~ it· appears m the record the jury was 

13 ~tructed Sa tbe second stage. It retired and came back 

14 within a uatter of 1td.nutes and made faquhy to 70tt as to tbe 

1s dafm:tt!on of Ufe 1mprl!n:J:tment. At: that tme, you told them 

16 wble they wre to. do. After you told tbem and t:hey :ef:ized, 

17 we moved for a mistrial. We believe tbat the better course 

18 and tbe accepted course and the mandated course in ·tbat: 

19 partit:ular situatica is that you teU the jury cmly that. they . 

20 bave been 1Dstr'llet:ed. You said, well, life hnprl.s0D18111lt: meai'UJi 

21 I wbat it says, et: cetera. I camtot: d.!sagree wi1:h tbe faimesa 

22 with which you t:r:!ed to tell tbem~ but I do disagree ancl we 

23 submit: you coamitted error when yea tried to tell tb:ma 

24 anything at all; and you man1y should have told them that 

25 tbey received instructions and shaa1d retire instead o:E giving 
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1 any esplanat:Lcas wbataoever.. We will speak subsequent to tbat 

2 part in the seccnd stage in consideration by you of the 

3 postsentcnce report. 

4 l We would again renew such mot:! oas for a mistrial as we , 
! 

s i nay bave made. tve don't want to be remiss in any way :In 

6 waiving any motion. We know tbe prcclivity of our Supreua 

i Court to scrutinize wi~'l the closest eye the actions of 

8 counsel, you didn't raise it or ycu didn't speal:c to it. You 

9 didn't give substan1:1ation as to it. We ask that you 

10 coasider tbe r:ecord as well as StiCh motions we may have made, 

11 object·ions we my bave made. ezceptians w Tf4Y have llllde. and · 

12 statements 'W8 may have made as llleU as those we have new made , 

13 before you today. 

14 

15 

16 

li 

18 

19 

20 

21 

22 

23 

24 
\ 

MR. GRlZZAtm: If it please the Court~ very bJ:!efly in 

respoase to the points raised by ~ftmSe eOUDSel~ beginning 

with 1:he fnstructians. As I read the first objectioa stated 

by defense c:ouase1 is tbat tbe Coulmaawealth offered aa 

instruction. an reasonable dcubt: and presumption of iQaoceace, 

and the objection is that tbe defendant was not alloae.d to 

offer his inatruct:f.oas, and the argument being tbat. as I 

unders·tand the ccastructiaa ~ tho argmrent* is that the 

Ccc•a•'ODWealth was taking over their function as far as 

instructhlg the jury. The purpose of jury inst~tioa.s is 

j...st that and tbat is to inform the jury what the law f.a in a 

25 ! particular ease. It is the duty o£ the Court to :tnsb::V£1: the 
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., jury en tbe law. The iDstructiaDs are the Cou:r:t's 

2 :f.Dstructians wbether tbey are offered by tbe · Coalmoawealth or 

3 by the defen&mt. The instxucticn that tbe Court approved is 

4 a ccmbiDatiCD of the 'two, ~easaaable doubt and tbe 

s presUIDI*ioD of innocence iDstxuctica tha& baa been historicallY 

o use4 01C of tba Doubles book. It 1s the recomende4 

i ! instJ:uctian in the book of iastl:Uet:.t.oas that bas been 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

: 
i 

I 
I 

! 

presented tbrtllgb the Legiala1:ur:e and the COU3:ts for use by 

the courts m iDstxuctillg jur-ies now. The jury was prope%1y I 

iD.atmcted aa to reascaable doubt: and they were properly 

1Dst.ructed aa to pns1Bpticll of tmoeence. 

ObjecUal 1s also mised to the -Court's J:efusal to 

gram: the !ustruc~ka ca t11e geade of. an affease. Bef«a any 

fasb:ac1:1clll of law can be gi'VeD to a jm:y • it 1111St be based 

on tha ev1denc:e tlat: 1s pnsect:ed or baa been presented in a · 

case. In th1a pazt:l.cular case before the Court today, thera 

bad been no evideD.ce wbatsoeveJ: eo aappact a lesser grade of 

I 1'I.UJ:der. '.rhere hacl beea. no evide1'2ce p:esentad to the CGUit to 

shaw an attempted robbeJ.T as opposed to the ccmnisaica of a 

%Gbbery. 'fhe lesser-iDcluded :lnst:actfoa had to fOllav on the: 

basis t:hat theJ:e ,.. no evideDce eo shaw dat there was only 

- at:t:ampted robbery. 

The DUrder statute itself states oa. a capital 111t1rder --

1 it &a)'S murder in the carntssica. of a robbeJ:y. Ccaaisa1oa of 
i 
i 

I meaaa the beg:lml:l.ng of.· Oace Willie Lloyd Tamer walked iD 
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1 tbare and started tbe robbery in process, you have a murder 

.., -- a robbery tbat is being ccanittad and that falls under the 

~ statute of capital murder. The fact that he did not walk aut 
·.J 

4 of the store with the jewelry and tbe mcney does not reduce 

s the CORIDission of that robbery dOWEl to an attempt, and these 

5 ! ins tructicms were properly refused as instructions to tbe 

... ' jury. 

s 1 Tba defense couasel next argue to tbe motion of 

9 sequestering of the jury. Tbe Court bas -- Suprmm Court bas 

10 1 
repeatedly stated that sequesb:aticm of a jury is a mat .. taz 

11 witbin the discretion of the trial court aacl in aa absence of 

12 abuse of the discreticll, it wUl not be overruled. Tbere bas 

13 been 110 evidence before tbe Court that: the members of this 

14 jury bad read ar durma tbe coane of tbe trial heard anytbiag 

15 improper; that they were t:ainted by hearing the evidence 

16 outside tbe courtroom or beariDg c:oDIDeUts or reading anything ' 

17 outside of the court7:oom. At: every stage of the trial tba 

18 Court properly instructed the jury not to read, not: to listen 

19 and not to allow anybody to discuss the case with anybody 

20 I until they had tbe case for deliberation. I think clearly 
! 

21 under the factual situaticD here, nothing being raised daring 

22 tbe course of the trial, dJe Court: was p:aper ill aot 
I 

I 

23 I aequeat:ering the jury. 

24 The voir dJre questicu. Mr. Woodward misea the point: 

25 first: tbat: the hesitant aaswen by tbe juzy oa the ultimate 
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16 
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19 

20 
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25 

question of it as to whether or not they could impose a 

death penalty indicated that there was some problem and 

47 

reluctance on their part to answer that question in a group. 

That is the type of question that no person would answer 

lightly. It's the type of question that anyone that you 

·would want serving on that type of jury would have some 

thought about before they would give an answer. The mere 

fact they hesitated in making that answer to the Court shows 

to the Commonwealth that they were thinking abou~ the 

ulttmate responsibility they would face and not that they 

were reluctant to state in a public manner as to what their 

position would be. 

The language of the voirdire by the Court was a matter 

within the sound discretion of t.he Court. The eases leave it 

up to the Court as to whether you're going to have one member 

questioned individually or the whole panel questioned as a 

group·. In this particular case, the way we did it was groups 

of five. It leaves it up to the Court whether the Court is 

going to handle the voir dire or whether the attorneys are 

going to handle it. Under Rule 3A:20, as cieed by 

Mr. Woodward, I think the Court did not abuse its discretion 

and properly ruled and properly handled the voir dire 

questioning. Three particular people were brought out in 

the argument as to reasons for errors by the Court in the 

selection of the jury. The first was that of Mr. Kell£1. 
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}!:r. ~llam in his answer stated that there was some 

confusion, but tbe constxuc.tion of it was tbat one person's 

life 'waB as good as another person t s ·life. lle was 

~diately excluded frau the jury. The argt~Ent advanced 

today 1SS tbat that tainted the other four memhen of the 

panel that wsrre U1 the boa with b.tm.. I point out to the 

Court in the record. the Court asked coonsel if tbere was any 

objection to Mt. Kellam remaining in the courtrQCD. At that 

time, they bad no object!aa.. I think this speaks for the 

fact that cQl11:1Sel at tbat tme did not feel be would have any 

effect en the remaiDJng part of the jurors in the base and I 

thf:dc. tbat the objectica they 1IBke at this point canes too 

late. As to Hiaa Depalo, Mr. Wocduarcl tal!m ca. Page 68 of 

the t:ransc=ipt as to the Court not: e:telucU.ng bar because she 

bad stat:ed that she bad been the victim of a kidnapping. If 

yoa read back. htto the transcript on Page 62 where sbe -..s 

first qt28St1oned as t:·o wbether or not she had been tbe vic't:f.m 

of a c:ima or any amDer of her famUy been the victim. of a 

crha • = Page 62 • the Coart:. ,-.mt furthu wbe:r:e ~. Depalo 

_. ccmside:ed and aslted her specifically·. st:arting at Line 

18, "Would tbl fact that you have bad this particular crime 

re latec! to yea ~· a member of ,our family affect your ability 

to reach a fair and impartial -verdict in this case'l" Ber 

amsar 11aa. "I d£11 11: believe so. •• 'fbe Court said, "can yau 

say yes or no?" Sbe aaswered, ''No, it waaldn't: affect me." 
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I think it's quite clear f::om the statementa of Mrs. Depalo on 

the witness stand tbat her previous exper:tcncas fran being tbe 

victim of a crilra would have no bearing whatsoever on hal: 

s particul.la case. The purpose of voir dire :f.a to find oUt if 

6 · there are any underlying factors which might influence a 

i ' verdict and when a juror answers unequivocally as she did ia 

8 

9 

10 

11 

tbat particulal: case, the Court 1 of cou:se, did aot abuse its , 

discretion aad let her reuain in tha bas. Mr. Cypress was 

brought forth as anotbsr example of st~Deaae who was impropuly, 

le£t em tl2e panel because be raised SCID8 objecticD to the 

12 death penalty or bad some quest:icxl about it.. I would poiat. cat 

13 

14 

15 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to the Com:t 011 Page 87 of the trao.saipt: whal:e yea deal with 

)fr. Cypress' ~a • ~ulaJ:ly to the Court. Excuse me, 

Yaw: Hca.or, I bad 87 dawn bare • but it's not: on Page 87. 

MR. GlUZZ.t\lU): On alga 89 of tbe t:aascript, tbe Court 

asked Mr. Cypress a se:ies of several questicas dealing with 

wbatber or not the objecticD to the death penalty on 

religious and conscienticwl grcunds was absolute. I point aut: 

to the Court OD Page - OB t.hat page OG Liae 18, the Court bad 

just. asked the queatica, "Is your objection to tbe death 

peaaley absolute? Mil. C!PRESS: vau. I would say yea." Then. 

yea asked farther 011 tbat page. "Could you :1n a proper case 

impose the death peaalty1" Bia answer, "Well, I can't see 
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where it helps any. 11 At that time 1 be was excluded for cause. 

As 11r. Savage pointed cu't clearly, the W:l:tberspocn case 

handles this type of situation. A person who states 

unequivocally -- and it's quite clear frcm the record he 

stated unequiV'OCally -. tf't.at he was opposed to the death 

penalty was properly excluded fran the j~ par..el. 

'rb.e question tbat !h-. Savage presented on .,.ro:tr dire 

where he stated the facts as they thought they should be and 

tbey wanted tbe Court to ask if these weore the facts, WG1ld 

you vote for the death penalty, is clearly an improper 

question. First off, it assumes facts that a..~ not m 

evidence. It goes to a predispositioa at certain specifics 

which might not be tbe way tbe evidence comes m, and it • s 

14 1 clearly nat a proper type of quest1ca. to ask on voir di:re. 

16 

li 

The proper quest1cl1 which tbe Court presented to eve%"7 membe: 

of tbe panel :ls wbether or not they bad an absolute religicaa 

or ecnscientious objection to the death pett..alty. Tbat: 

18 I queatian .s presented. Tbat question was delved im:o with 

19 

20 

21 

22 

23 

24 

many jurors 1n sane detail and the Court on no occasicD. 

abused its discretion in refusing or sitting jurors. 

During the course a£ the trial, objeeticn .a Jlllde to 

Mrs. Cosby's testi:mclly wb1ch. was cbmlcterized by Mr. savage 

today as ber interp1:etat:lans of ezu:tly wbat Uts seen at: the 

the of the murder and tbe robbery. In particular, ~ brasgbt: 

out one particular as-oe~t of it an~Paf; 133 of the_ 
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i 
.1 

3 

4 

s I 

6 

7 f 

tzta.aacript when Mr:a. Cosby stated that tba office~ uas 

begg:lng faz his life. At: that time 812 objection ~lila made, if 

the Court wUl look an Page 133 · of the transuipt: of December 

4. I believe it is• Yaur Demar. Escuse me, it woalcl be 

~ 3. MJ:s. Cc:Jaby st:arted stating what t:be peUce 

off~ said and I quote &om L1ne 7 • •'Tbe t'Olice office~ 

satcl, 'Look, f111 wife just: bad a baby. •" At: that tbae, abe 

9 beams for h~ life,., an Page 135 of the transcript, she 

10 stated, "Officu Bam •• begg!Ds hfa not to shoot him." Be 

11 saidt "l will ta1oa you aaywhen. Dey, ... , my vUe just: haG 

12 a bab7. Daa1t shoat. •· 1 will t:a1r.e ,au anywhere JOU ttltaC 

13 to so. l will set yoa aac of c .... " 1 thf.nk he!.' be& !a a 

14 pz'Gpd' wad '1ft tile BqUsh taa&aase to charaeterf.ze cbe 

15 subataace of tbl stateuen1: tbat sbe qaobd as bema Officer 

16 Bam's etat:en•nt to WU11e Lloyd Tamer at. the t'!me of the 

1 i 111.1Z'der. 

18 t'ltjecd.aa 188. matla as to the photographs that were 

19 placed fa eri..t!eaee, tn pertfcula%, the fact: tfat tbly Wft 

20 placecl m far t.cfelltU!caticm and also to shaw tbe .... 

21 Mr. Woodward pofau oae ene place ta the b:aucript when :U: 

22 sa,a SCDet!Wig abeat the blaocl-ataifted shf:rt ADd arpea to 

23 this Coaz1: that die whole ~· of f.t: was to inflame and 

24 pnjudlce tba jury. Ic's a tramec!7 tblt: • 'haw to pnacmt 

25 tld.a type of eri.det1ce to a jury at amy time, but ,au caa.•t 
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forget: what tbe factual sit·uat:ton is. You can't hide 

evidence from a jury because it's not plaasing to yam: sight. 

At tbat time that the abjection •s made, I pointed out to 

the Court the case of sgmper v. Camtonvealth, aut of 

Ricbmond, V!rghlia, in which the officers 1r1ent ~o t:be scene 

and actually, even thcugh the defense counsel stipulated that 

tbe victims 1tere killed and all this other and they didn't 

.ant pboto~aphs and all that, tbe officers went to the scene 

and videotaped and gave an oral description alcng with the 

videotape describing tbe scene with blood all over it: leading . 

frca tbe safe to this other place in the store and t:af.la of l 

blood, Tbat: was presented a, tbe j~ and that was upheld by. 

13 ' the Sapren1e Court of Appeals of Virgiuia as proper evidence 

14 before the jm:y in t!at particular case. Of the t.wo 

15 photographs that were presented, ~ showed Mr. Smith aa who. 

16 he was. It. shoaled tbe WOUDd an the side of his beacl. Anot!m: 

,­,., 

18 

19 

cme the Court all.alred, as I recall it» showed two bullet boles 

iD the chest. The blcod-sta!ned shirt, it might be 

uafoxtunate for the defendant, but: that 1a what Mr. Smith •• 
I 20 l weumg and 1t shawed when the bullet boles were 1n the shirt 

21 on the day of the c:r!me. Tbe evidence was clearly adudss1hla 

22 

23 

24 

far the purpose lt '-"''S placed before t:he Court, 

Tbe objeetiCD further by Mr. tioodward is to not allaw.1ag 

Officer Bain to testify as to police procedure on Page 222 of 

25 the transcript. I don't: know bow many cases tbat have been 
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tried in which the cp:esticn bas been asla!d, wbat is your usual 

procedure in this point. and the defense jumps up and objects 

3 to it. Your Donor~ we're not int:erested in the usual 

4 i procedure far this type of case. We want: to bow wbat was 

5 done on tbat particular day and this was the objectial of the 

6 Coltm.cnwealth in this particular ease. lt7hat is the usual 

i pracedt.tre or what is tbe poliee procedure was not: relevant. 

8 : At the evidentiary stage of the trial~ what we -were intereste·~ 

9 

10 

in and what the jury was concerned with at that ttme was wbat 

actually hapPened. lnlat: did happen on July 12 and the Court 

11 ' properly excluded that evidence. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MJ:. Woodward's next argument goes to the armed with a · 

deadly weapon, the double-jeopardy, 1 asstJDe. claim tbat )'011 

can't: try a DB.1l fer murder 1n tbe conm:fssion of a robbery 

and use of a fireum in the eoamiss iDn of mtrrder and 

possession of a sawed-off shotgun in cOJDDitt1.ng a erma of 

violence all at ane tbe. Be bases this argument because tbe 

capital mardu statute states that it_ 1s a murder eamat1tted 

1n the robbery while azmed with a deadly weapon. Bis 

araument to the Cat:ct !a tbat it bas to be - the crhte bas 

to be cO&rlldtted with tbat weapcn; tbat if ycu strangle 

aamebcdy, it would not qualify, t wculd venture to guess, 

Yom: 'Honor, and I thfnk he's completely wrong on tbat premise.; 

'fhe robbery might: be started with a deadly weapcn. Tbat does 

not necessarily mean that you have to kill that per&ol1 with 
Donn, Graham &. Associates '536 
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1 tbat deadly weapon. In this particular case, the robbery was 

·, started with a sawed-off shotgun. The murder was eaDDitted 

3 with a pistol. lVhile axmed with a deadly 't~~pon just puts 

4 · 'Cbe peq,etratar of tbe crme 1n a different light aa be goes 

s 1n to cCIIIJlit a robbery tba~ weald result in capital murder as 

6 I oppased to just a straight first--degree murder. If you go 

i into a place to rob it and 1n the c-ourse -- ~dthaut a deadly 

8 weapon and in the course of the robbery you would strangle 

9 somebody, clearly under the statute it '".«lt!ld be a first-degree 

10 um:der because yea don • t: bave those magic words ''while an:red 

11 w1th a deadly weapon," but in this particular case be was 

12 axmed with a deadly ueapoa., a sawed-off shotgun, 1met1 tbe 

13 carmission of the robbery started. Tbe murder was ccmdtted 

14 with a pistol after be had taken that frail Officer Bam. The . 

15 cmst1:1.1ctioll of Hr. Woodward's arguD.mt bas already been 

16 delvad upon by car SupJ:'eme Court. The use of a fireazm hl 

17 the eomm'lasiarl of a cr:!me of violence mder l8.2-S3 bas been 

18 takea befom. oar SUpreme ccure CD several occasions and on 

19 each occasion the Supreme Court bas beld that you eaD be 

20 cGII'Victed of t.be 1111jt: crime and also be coavicted of tbe 

21 crime of use of the firea%211 m tbe commission of a crime of 

22 violeDce. The mere fact tbat !n a capital murder case you 

23 have to be at:med with a deadly weapcll at the t:!me that you 
I" 

24 are ccamitting t!:a rcbbery dces not negate tbe other ewo 

25 statutes. The murder was caumitted with tbe pistol. At the 
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1 time the murder was ccumitted with tbe pistol, the evidence 

2 ill the case shews that Willie Lloyd Turner was still umad 

3 with the sawed-off shotgun. The evidence says he had the 

4 sawed·•off shotgun :In one band and the pistol !n the ott.-. 

5 Under the factual situaticn in the case, tr..e defendant :J.s 

6 guilty of three separate and distinct crfn!s so tbey do not 

7 , bar one another from be1.ng tried at the sam! titre by the same 

8 

9 

10 I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

jury or by subsequent juries • They are all separate 

offenses. They are not :1nc luded one with the other. 

As to the test:!moay of Doctor Br811Sf:f.eld, tbe Court 

has beard mny argt.ments that Doct·or Bransfield 1oaa misquoted : 

and that he was t:aL"dng about one -- lootdng fen: one 

particular thiDg where he wa tryf.Ds to find Q.'lt whether c: 

not be knew d.gh:t frau wroag and irresistible !mpulse and so. 

on and so forth. On Page 86 of the transcript - and this is . 

after Doctor Bransfield bas told this jury tbat tbe defendant 

was suffering fram a mental deficiency or emotional 

distu:rballce and so oa. and so forth ca JUly 12th -- he was 

asked on Page 86, Line 12, ''D:l.d · ycu write~ 'Ott J'aly 12, 1978, · 

there is no history t.o support that: any UDUSual events 

happened tbat day to adversely affect: Mr. 'larDer'? Amnter: 

Yes." At which time we bad sevenl objecticns raised by 

defense cOUD.Sel and so on and so forth that it was taken out: 

of context. '.rben oa Page 87, tba full paragraph was placed 

in context. Be was asked again, "n:!d yau then state after 
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bav!ng those ccnclusioaa or those facts on January 19,. 1979, 

'There :Is no evidence to support the presence of any 

psychotic behavior at this t1me• 'l Answer: Speaking of July 

12, 19787 Yea • 1 did. " So the letter ar tbe report of July 

19th which has been placed into evideace marked refused by 

tba Cou:t shews clearly en those - just tha few quotes taken 

&am the transcript -- shaa clearly that tbe questioas 

presented. to Doctor Bransfield were D01: taken cut of cantest. 

They were his conclusioas as to the caaditioll of Willie Lloyd 

Tu:ner an July 12. 1978; and. at tha't time, be sa.id there was 

no ps,choeic -- no evidence of any psychoe:f.c bebaviar which 

_,. ccatra~ to what: he told th1a jury. 

Going eo the twin argumenta acMmced f:f.rst by 

14 ' Mt-. Voocltard aDd Mr. Savage. fint 011 at:rociauaness and 

,-
.1..:> 

16 

.,-
J. I 

18 

19 

20 

?1 
-L 

daagm:oasa.esa. Hr. Woodward baaed his entift CgUVEDt 011 the 

test:imor&y of Off!cer BaiD, who stated that tbe last t:wo shots 

were fired at: ~. Smith in upid auccessiall. Mrs. Cosby 

testified that fix'st ba s.hoC Mr. Smith. Mr:. Smith fell. She 

noticed the WOl1llCI 1D his head. Shalrtly after that. the 

defendant next sap,. "I•m IOiDa to td.l1 that aig&er fer 

sni~ching ca me," at: which Cima be leaned CJVeJ: the c.ounter 

22 and fired a shot. She further testified. the besc I can 

23 recall. that: aha felt sick. She said SGIIIItbiDS t:o the 

44 defendant. Da said somath:lag to beZ'. At tb!s time • she heard 

25 Mr. Smith gurgle. at whi:h t!a ba leane4 back~ the 
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counter and fired tbe second shot. Haw much time elapsed! 

Encugb time far tt.a:t cOIWersatiaa~ for her actions and, 

wbat•bave-you, for Ml:. Smith to be gurgling. 

Now, tl8 worcHAg of the mstzucd.aa states, ''Tbat: bis 

conduct" -- spealdns of tbe defendant: • s -- "in cc:md.tting the 

offense was ou=ageoualy. or wantcnly vUe,. boc:ible ar 

inbgman,. in that it mvolwd" - it says, "torture, depravity 

of miDd or aggravated battery • • • •• Mr. Woodtea:d is arguing 

to this Court today that you have got to bave torture. You 

bave got to lave depravity of mind. You haw got to haw 

ewr,thins else. 7be statute sap the ccaduct bas to be 

12 · autragecualy « waatally vUe. It bas to be harz'ible or 

13 infmma11 Sa tbat: 11: involved one of these othal:a; and, 1 

14· aubmic t:o tbe Court,. t:tat the j1D:y ca tbe evidence before 

15 them -- tba l:estimGDy of Mr:a. Cosby -- ca.tld lave fcund that 

16 tba c:oaduct of Willie Lloyd Tamer was outrageous. It. _. 

'1-r 
l. I 

18 

19 

20 

21 

22 

23 

wantmly vile. It was hal:rlble and t!ac it: sbotecl a 

depftviey of milld and. that it sbouad an aggravated battery a.uci, 

after be had allot: tbe Dal1 ill the bead, aft&% be bad shot him 

laying ... while ha was laying = t.bs :naaae. shot: lWil in tbe 

chest, aftez' be beard him gm:gl.e,. after the cOII'Ve2:88'ticr& took · 

place and same other things baud iA t:ba stan aad be beard 

tlac t.ba man ,.. still alive and thea :t. leaned. aver aar1 shot: 

24 h:lm agam. I subad.t. to thia Court that: t1a evidence was there 

25 far the jus:y to state t:bat they could find this altematiw m 
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9 

10 

11 

12 

13 

14 

15 

.. r 
10 

13 

19 

20 

21 

22 

23 

24 

25 

the death penalty imltructicn. lhere was evidence far tbs 

jury to c0118idel: and it. was a proper element in the 

ins tructian. 

sa 

As to the questiaa CD dangm:awJness • the argument is 

that tbe C«a11•~lth bad Doctor Dfmitr:f.s he1:e to testify as 

to the defendanc•s propeGSity far violeDce and so 011 and so 

forth. Doctor ll!mit:ris was not: bare for that particular 

purpose because Doctor D:lmit:is had read tbe jury case out of 

Texas and had braugbl: t:hat to the C€11•Jatwealthta attention 

that that ,.. a queatiorl that coald 1101: be asked. Be was not 

going to testify as to tba ultimate fact aa to tbe 

daDgerauaDeSa or pJ:Oper&Sity far violeuce hl tha fut=e. Be 

was ham for tbe questica aa to wmtbel: or not t:ba deftmdaat: 

waa laboring under • in his apf.nim, aay severe ~ ioaal 

diaturballce OJ: atra.in an July l2 wbea the crlae was coazd.tted., 

!he Q:aaBUG&sealth 1a the cOLU:Se of the trial felt like it was 

nat aaeessaJ:y for h1m to testify. When you deal with the 

elesrent of daager0'1Srlesa aa set fozth ill the iastructiall~ it 

says • •"J!hac after CODSidazatica. of his past cz:tm:laal ~d 

there 1a a pzobabilit;y that be vaulcl COIIIDk crfm;ln•l acta of 

violeoce tba:t ....wt eoasti.tute a caa.d.mting aeri.ous t:breat t.o 

pm:t:kulaz- case that:,... placed bef.ara this jury ahmled that I 

the defeadallf: after beiDg caaaittecl to the state penitentiaxy · 

bad escaped aa.cls while he _. at the peaiteDt:1axy3 bad 1lllimed 

Dunn, Graham &. Jssociales . ·541. 
REGISTC:RED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC, VIRGINIA 



59 

' two imrataa and killed a third before ba eeami.tted this c:rim 

2 , aga1Dst. Jack Smith. 'rbe jury caald vary easily &am that past 

3 crmtnat recoccl state that in their cpiD"ca aad fiad tbat 

4 i eben .a thia prabab~ tbac tba defeadaat: would comadt 
! 

s c:imtnal acta of violeDoe m d2a fubma tba# wau14 ccastitute 

6 : a serious tbl:eat to society. 
I 

i ; rhe 8%g\1112Qt: by defense cfSJDse1 tbat Doctor 

s Bmoafield's ~tia:lly stands UDreblatted t:bat: ca tbe date :In 

9 quest:ioa tbat: he ,.. sufferiaa frca &OIJ':Iw tDIIltal 

1n dis~ and ao ca ara4 so forth, agam, I d:lnct: the 

11 CQa:t t. atterltioa to Pap 86 aDd Page 88 of tbD teat.mcc.:v cu 

12 DecerrDer st:h m wMcb Dactor D:lm:l&z-is • letter ae JUt7 19tJl 

13 ~t1y CG~~Cmdf.cb ~c. bra sau befar:e t!at Jury 

14 ..._ ba said tlas:e -. no evf.deaa of ar&7 ps,chodc 

IS dis~ oa J\dy 12,. 1978. I tJdDk tht Co\a:'t pr:opuly 

16 pnaented the issue o:! danp~ to t.ba jury in a p:oper 

17 1Dstl:act:iaD to 1:18 j1ZJ' aad that fraaa the factual si.batica ira 

IB tba cue aa pzueDtad to tbl Jury. tbq c.oul4 f1D4 th:1s 

19 elf!lllalft of dauprCiilsaess. 

20 -:be f!Dal cg~nssent: 1l8da b7 4a£eDse ccmatlel deals with 

21 · the Court 1 a f.Datzacdal to tba jt:a:y wiJaa ttay c:are back ca 

22 ~ 6th and asked tbe ~ ezactly wblt: a Ufe aenteace 

23 

24 ~ :fO'I'eman cam back -- t:bay bad. beaD auc appcoafatraly 18 

2s ! ·~ -- aDd mfos:mad t12a Co~.D:t thau tta mstztcticas tad : . 

Donn, Graham &. Assnciales . 542 
REGISTERED PROFC:SSIONAL ~C:POI'lTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 



1 

4 

5 

6 

i 

60 

been read by the prosecuting attorney and defendant 

attorneys. They have also been read by the foreman to the 

jurors in the jury ream. Before they start del:!herating, they 

-=1d Uka to know ezact:ly what the death penalty means. Wba# 

does life 1mpriscnment entail.. And tbe Court • s response to 

tbat. "Of coarse# yct1 must read tbe illstractions. The 

instructions mean exactly what it says in the instructions. 

8 · You need not conc·ern yourselves with wbat may happen 

9 hereafter. You mast follow the Court's 1Dstructicas and you 

10 ' have. of c.cm:se. tba two altematives that are set GUt m 

11 that instructicD. '' Tbat: f.s t.be standard :f.DSt:uctiCil that: baa 

12 been approved t!me after time again f.or the Court to· instmct 

13 the jury whea tbey come back with a quesd.ca. after they baw. : 

14 

15 

16 

li 

18 

19 

20 

21 

22 

23 

24 

25 

30ft8 to tbe Jl.U'Y roes.. It: baa beea held p:cper by our Strpnme~ 

Ccart any number of times and the Ca1rt propuly inatns:ted 

and respoaded to the. qu.estica of the jury foream. 011 the date · 

in quesd.ca.. 

WUlia Lloyd Tm:Der received a fair t:rial. A complete 

trial. All of his rights were· p¥Ctected. fhe jury baa come 

back with 'Ve!:d!cts. %here are no mistakes, no errors m tbe 

record whataoeWZ', and the ~h would respectfully 

move tba cam:t to oveuule all of the mot!oas made by &dense 

counsel to set aside tha verdict and the aenteace of the jury •. 

M1t. WCODWAID: Y~ lb1ar. not to belabor tbe po:lnts. 

We, of course. bave made our statements. We do disagree with 
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certain stataments that Mr.. Ckizzard has stated. The 

,2 photographs and the blaod-stai."led sbL---t 1-:e wants to say 

-
·-· 

4 Stampe% relied· oa circumstattt:f.al evidence. !1'1 Stamper tbera 

5 , was no one to say what cccurrad at 'the c:onmf..ss ion of the 

s offense. Mr. Grizzard in this ease has had fOtJr eyawit:ncsses. 

7 Three of them he called. · Doctor Presswalla, as we stated 

3 previously, undercut his theory. lb said,- uit :f.s a tragedy 

'J you have to introdta:e it.'' It is a tragedy. !t didn't r.a.ve 

10 to be introduced. There is no wlid reason· for having tm 
11 photograph and the shirt. Whether he bad a sbi...""'t 0!1 or coat 

12 oa or bearskin l:U8 on has got· nothing to do with Doctor 

13 Presswalla's testimony. Doceor· Presswalla so stated. We 

l-t dm 't ua:tve wbat: we stated previously. We just want to apeak 

15 to SC!'Ter&l of these, however. 

16 I don't see bow Mr. Gr:f.zstaord is getting arotmd 

17 18.2-31 and 18.2-53.1. 18.2-31~ capital ~dar. Capital 

18 

19 

20 

21 

22 

23 

24 

25 

mm:der is the willful, delibemte and premaditated kUling of 

any pe~sat by another !or hire; by an inmate 1tz a penal 

institution; during tbe ccmDiasim of or subsequent to rape; 

law enforcement offieial; and the one we•re t:alldng about hera!• 

the willful, deliberate and premeditated killing of any persCD 

in tbe c:C'I'I1'dsaian of robbery, and if you read that par.sgxaph, 

you have first-degree tWrde: while armed with a deadly wapOEt• 

and the Court stated that's the language. that makes :Lt 
Donn, Graham (i ,~ssadates 
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5 

6 

8 

9 

"fl) 
.iV 

11 

12 

13 

14 

15 

16 

11 
~ J 

different. Well~ if trat•s the languat;e that ma!;es i: 

different then you have got to ~.;e the deadly waapcn and 

then yeu go from thera to 13.2-SJ .1. The indicerent :Is d...-awn 

very strictly, Use of a pistol in the swrder of Jack Smitb. 

You cannot have both. l~. Grizzard, 1dth his · prosecutorial 

zaal, is dete~ed be's going to prosecute both of tbem. It 

does constitute double jeopardy. Tbat is t~..a case of JCilfls v •. 

C~lth, 218 Va.. 1S, decided in 19n, is inappl 'cable 

beca~e they are net separat:e and distinet offenses. Iwu 

can•t have ·Ofte -w-ithout the other and they overlap. to the 

extent they 0\ferlap. it constitutes double jeopardy~ 1:ha fact 

tbat one is most severe and the other is miner. · It should be 

declared a mistrial as to both and both verdicts set aside. 

We do have further statements u lr&lte as tD 

appropriateness and as to dangerousness and that sort of 

thing. It's interesting to me that Mr. Grizzard ncm waata to 

impeach Mr. Bam. Mr. Ba!n, an. experienced police offkex, 

~ 8 . gees in and tells you the shots were fired in rapid 

19 

20 

21 

22 

23 

24 

25 

auccess:tca, and they were his words. Not our words. Bia 

words. :rn rapid succession. Mr. Grizzard says, well, let's 

net bel!eve Mr. 'Bam. :r..et•s talm Mrs. Cosby. who ccaea in 

with this rOJ.'Dfmticized idea of wbat occurred and how sbe 1!IOUld 

right it. Mr:. Crlzzard says, -well; !:b:s. Cosby's ·st:at'ellieDt was 

eor:rect. Mrs. Ccsby told just what tbey thought she 1JIUl going 

to tell, though. l·fr. Savage objected. Tile Court saicl, "Let's 
Donn, Graham ii '"ssm:iati1s 
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I not so into that:." Well, in effect., he was begging for his 

.-, 
... ) 

5 

... , 
j 

3 

1~ 

11 

13 

14 

15 

, ,. 
J.O 

li 

18 

19 1 

life.n !1rs.,. Cosby U1S going to testify no matter what the 

Cot:rt said. ~. CrU;:ard said to you.. Your Honor • take 

cannot do 11: and he can rise no higher than h1a atm evidence 

and that 1s his evidence, not our evidence. B1s evidea.ce. 

U1s witnesses. And he says • well. 1f tbay confllct: -- and 

that tends to prove the poil:le ue made to you to start with -

that if there 1s a ccnfl.tct, it. •·a up t.o the jury to decide as 

to attempted robbexy. Bow-. you C41\1t have it both ways; but• 

yet.. be wants it bodl 111ys aa.d we say to you, Your Hcnor.. that: 

our motioa is well made; that it. 1s alJbstaa.tiated and tbat: for 

tba ~:eaaoaa pravioualyaasf.gaad tbat you ahauld se't aside the 

verdict. because of ita fallul::e uade~ the law ~ the evideDCe , 

aa p:eautad and O%der new trials. that:' s aU we have to aa-, 

at this point. We do not waive any statmnea.ts we have 

previaaaly made. We aak you to coasicle: all wa said CJL\ our 

init:1a.l mot:iGDS. 

%1£ CtiJlU; WeU._ plltlemea, I'• not. go!Da t.o take 

' 
20 :·these vuiQu objecticna poiat by point. they have been raled. 

21 · QQ. in the record. PJ:actically every po~ that • a beeu :r:ai.sad 

22 i bad Men previoualy raised aDd the Ccarrt has :u1ed on them 

23 ; an4 tbey are ill ~ ncca:cl at this po:lat. 

24 

25 \ voil: <U%e was c:or:rect. I think the defeadan~ is ea.titW ta 
Donn, Graham &. i\:;snciales 546 
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a fair and impartial jury and I think be received one, and 

he's not: entitled to a partial jury. As far as the evidence 

that was admitted~ I tb:tnk it was admitted properly and the: 

Court has ruled on the various pieces of evidence as tbey 

were admitted and as objecticns were raised during the tr:Lal 

of· tbe case. 

How, with refere..'1Ce to the instrue·tions, of course, we 

took up tbe :lnstructioas. Defense counsel were given ehe 

oppox tan!ty to go back and redraft the instructions that tbey 

asked for tbat uere ref1:1Bed. These mstructions, it 'W88 

U11derstaod at the time, would be drafted at a later date, but , 

they were offered and refused but were not in tbe proper :fODl . 

tbat you uanted to present: them. They are new all m tba 

record. 

Now, as far as the capital murder case and use of a 

fireum 1n tbe cammissicn of a felony or in the cornmfssiaD of 

murder, tbe cap:t.l:al murder recites deadly weapan. 'lhe deadly 

has ruled Cl'l this questicn. and tbe Court bas held tbl:t the 

defendant: can be gu!Uy of both murder and use of a firearm 

in the cOD1Diss!aa of narder becallSe tbe eleuents may be 

different. 

Now, as far as the sentencing stage or the seccad stage 

of this trial as to whether or not tbe jury believed that the 

defendant committed acts that were depraved or whether he 
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1 caaaitted acts that included all of tbe things be 

2 em.!ID!rated in the statute. ~..at 't~ a jury questi~. It's 

3 ; true that Mrs. Cosby said one thin3 and H.r. :sam said another, 

4 ! but that made it a jury queStion. 'lbey were entitlad to 
i 

5 believe 1-1hoever tbey ehcse to believe with regard to tba 'time 

5 element involved. I think the jury ~ properly instructed 

7 in the. first stage of t."le trial. I think 1:bay were properly 

8 1 instructed in the secand stage. :t th:lnlc the defendant :fn this 

9 case has received a fair and impartial trial by the jUJ:.'Y. I 

10 tbink be's been very fairly and adequately represented. Be 

11 bas received excellant: representation by counsel. I'm going 

12 to c:mn:rale the motials far mistrials, tbe motions to set 

13 aside the verdict and we will now proceed with the sentencing: 

14 of the defendant. 

15 MR. WOODWARD: Please note our exception. 

16 i 'fHB cana: I wUl note your exception. 

17 

18 

19 

20 presen"tel'lce report da so:J prepared by Aarcft ' 

21 

22 receiving the report, 

23 

2~· pprozimately two and a half pages of this ~D01:'1: 

25 report is eight pages in length. At that point~ tbe 
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PRINTERS NOTE: 

COMMONWEALTH'S EXHIBIT 8 

(Shirt and Undershirt) 

COMMONWEALTH•s EXHIBIT 10 
(Photograph) 

COMMONWEALTH'S EXHIBIT 11 
(Photograph) 

COMMONWEALTH'S EXHIBIT 12 
(Photograph) 

COl1MONWEALTH'S EXHIBIT 16 
(Photograph) 

The above mentioned exhibits can not be reasonably 

reproduced, A copy of each exhibit may be found filed 

with the record in the C1erk~s office, 
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ORTHEASTERN UNIVERSITY 
360 HUNTINGTON AVENUE 

BOSTON, MASSACHUSE.TIS 02115 

CENTER FOR APPLIED SOCIAL RESEARCH 

• 

Mr. Thomas L. Woodward, Jr. 
P.O. Box 98 
Suffolk, Virginia 23434 

Dear Mr. Woodward: 

September 6, 1979 

As per our conversation, enclosed is a copy of our most 
recent death sentence tabulations. 

Thanks for calling -we'll talk with you next week. 

Sincerely, 

Glenn L. Pierce 

GLP/cac 

(" "' !,.._. t --. ·'- . ·(·•:... --
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Table 1 - GEO 

PROBABILITY OF RECEIVING THE DEATH SENTENCE FOR CRIMINAL HOHICIDE BY RACE OF 
OFFENDER AND VICTIM IN GEORGIA FROM THE EFFECTIVE DATE OF THE POST-FL1U·IAN 

STATUTE THROUGH 1977 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/Victim 
Racial Combinations . . 

Black Kills White 

White Kills White 

Black Kills Black 

White Kills Black 

All Offenders 

Estimated 
Number of 
Offenders a 

1082 

2716 

1265 

2529 

258 

1006 

2458 

71. 

3798 

Persons 
Sentenced 
to Death 

41 

. 49 

76 

14 

.37 

39 

12 

2 

90 

I , 

Probability 
of a Death 
Sentence 

.038 

.018 

.060 

.005 

.143 

.039 

.005 

.028 

. .024 

Data Sources: (1) Supplementary Homicide Reports.on criminal homicide data 
from April 1973 through December 1976, supplied py the Uniform.Crime Reporting 
Program, Federal Bureau of Investigation, United States Department of Justice, 
Washington, D.C.; (2) Supplementary Homicide Reports on criminal homicide data 
for 1977, supplied by the Criminal Activity Reporting Unit, Georgia Bureau of 
Investigation, Gerogia Crime Information C~nter, Atlanta, Georgia; (3) Vital 
Statistics tabulations on willful homicides· from April 1973 through December . 
1977, supplied by the Office of Health Services Research and Statis·tics,. 
~ivision of Physical Health, Atlanta, Georgia; (4) Persons sentenced to death 
from April 1975 through December 1977, ~upplied by Georgia Committee Against the 
Death Penalty, Atlanta, Georgia. 

· a.The estimated number of offenders for a given category is obtained by multi­
plying the reported number of offenders in that category for the years 1976, 
1977 {sources: 1, 2) by a victi~based adjustment factor to correct for 
undercoverage. The adjustment factor 4.453 equals the number of qomicide 
victims from April 1973 through December 1977 (source: 3) divided by the 
number of homicide victims in the years 1976, 1977 (sources: 1,2). See 
Appendi~ A for a further discussion of the adjustment procedure. 
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Table 1 - FLA 

PROBABILITY OF RECEIVING THE. DEATH SENTENCE FOR CRIMINAL H0~1ICIDE BY RACE OF 
OFFENDER &'lu VICTIH IN FLORIDA FROH THE EFFECTIVE DATE OF THE POST-FU~1AN 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/Victlia. 
Racial Combinations 

• 
Black Kills White 

White Kills White 

BlaCk Kills Black 

White Kills Black 

All Offenders 

STATUTE THROUGH 1977 

Estimated 
Number o£

8 
Offenders 

2265 

2606 

2439 

2432 

286 

2146 

2320 

111 

4871 

Persons 
Sentenced 
to Death 

72 

61 

122 

11 

48 
72 

11 

0 

133 

.· 

Probability 
of a Death 
Sentence 

.032 

.023 

, ... 
.050 . 
• 005 

.168 

;, .034 

.• oos 
.ooo 

.027 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Reporting Program, Federal Bureau of Investigation, United States Department 
of Justice, Wa$hington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reports Program, 
Department of Law Enforcement, Tallahassee, Florida; (3) persons sentenced to 
death from January 1973 through December 1977, supplied by Citizens Against 
the Death Penalty, Jacksonville, Florida. · 

a.The estimated number. of offenders for a giv~n category is obta~ned by mul­
tiplying the reported number of offenders in that category for the years · 
1976, 1977 (sources: 1, 2) by victim-based adjustment factor to correct for 
undercoverage. The adjustment factor 3.484 equals the number of homicide 
victims from January 1973 through December 1977 (sources: 1, 2) divided by 
the number of homicide victims in the years 1976, 1977 (sources: 1, 2). See 
Appendix~ for a.further discussion of the adjustment procedure. 

555 

--



Table 1 - TEX 

PROBABILITY OF RECEIVING THE DEA'l'H SENTENCE FOR CRIHINAL HOMICIDE BY RACE OF 
OFFENDER AND VICTTI~ IN TEXAS FR~1 TH£ EFFECTIVE DATE OF THE POST-FU~~~ 

STATUTE THROUGH 1977 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/VictjJn 
Racial. Combinations 

• 
Black Kills White 

White Kills White 

Black Kills Black 

White Kills Black 

All Offenders 

Estimated 
Number ofa 
Offenders 

3771 

2940 

3964 

2740 

344 

3616 

2597 

143 

6711 

Persons 
Sentenced 
to Death 

38 

29 

71 

2 

.27 

37 

2 

0 

73 

:,. 

Probability 
of a Death 
Sentence 

.010 

.010 

.018 

.001 

.078 

.010 

.007 

.ooo 

.011 

Data Sources: (1) Supplementary Homicide Reports"on criminal homicide data 
from January 1974 through December 1976, supplie~ by the Uniform Crfme 
Reporting Program, Federal Bureau of Investigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reporting Bureau, Texas 
Department of Public Safety, Austin, Texas; .. (3) Vital Statistics records on 
willful homicides from January 1974 through December 1977~ supplied by the 
Bureau of Vital Statistics, Texas Department of Health, Austin, Texas; 
(4) persons sentenced to death from January 1974 through December 1977, 
supplied by the Office of Court Administration, The Supreme Court of Texas, 
Austin, Texas. · 

a.The est~ated numbe~ of offenders fQr a given category is obtained by multi­
plying the reported number of offenders in tha~ category for the years 1976, 
1977 (sources: 1, 2) by a victim-based adjustment factor to correct for 
undercoverage. The adjustment factor 2.473 equals the number of homicide 
victims from January 1974 through December 1977 (source: 3) divided by the 
number of homicide victims in the years 1976, 1977 (sources: 1, 2). See 
Appendix A for a further discussion of the adjustment procedure. 
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Table 1 - ALA 

PROBABILITY OF RECEIVING THE DEATH SENTENCE FOR CRI~INAL HOMICIDE 'BY RACE OF 
OFFENDER k'iD VICTIH IN ALABAHA FROH THE EFFECTIVE DATE OF THE POST-FU~IA.'I 

STATUTE THROUGH 1977 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/Victim 
Racial Combinations 

• 
- Black Kills White 

White Kills ~~ite 

Black Kills Black 

White Kills Black 

All Offenders 

Estimated 
Number ofa 
Offenders 

462 

933 

419 

976 

70 

392 

906 

27 

1395 

Persons 
Sentenced 
to Death 

35 

6 

19 

. 22 

16 

19 

6 

0 

41 

Probability 
of a Death 
Sentence 

.076 

.006 

•045 

.023 

.229 

.049 

.007 

.ooo 

.030" 

Data Source·s: (1) Supplementary Homicide Reports on criminal. homicide data 
for 1976, supplied by the Uniform Crime Reporting Program, Federal Bureau of 
Investigation, United States Department of Justice, Washington, D.C.; 
(2) Vital Statistics tabulations on willful homicide for April 1976 through 
1978, Division of Vital Statistics, State Department of-Public Health, 
Montgomery, Alabama; (3) persons sentenced to death, supplied by the Southern 
Poverty Law Center, Montgomery, Alabama. · · 

· _a.The estim~ted.number of offenders for a given category is obtained oy multi­
plying the reported number of offenders in that category for the years 1976 

· (source: 1) by a victim-based adjustment factor to correct for under- . 
coverage. The adjustment factor 3.099 equals the number of homicide victims 

· from April 1976 through December 1978 (source: 2) divided by the number of 
homicide victims in the years 1976 (source: 1). See Appendix A for a further 
discussion of the adjustment procedure. · 
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Table 4.2 - GEO 

PROBABILITY OF A DEATH SENTENCE FOR FELONY-TYPE MURDER BY RACE AND AGE OF 
VICTD-1 IN GEORGIA FROH THE EFFECTIVE DATE OF THE POST-FURl-l.t\N CAPITAL 

STATUTE THROUGH 1977 

Age and 
Race of Victim 

0-20 years 

White 

Black 

21-30 years 

White 

Black 

31-50 years 
• 

White 

Black 

Over 50 years 

White 

Black 

Number 
of 
Victims 

51 

36 

83 

47 

113 

65 

146 

47 

Number 
of Death 
Sentences 

16 

5 

13 

·3 

9 

1 

26 

2 

Probability 
of a Death 
Sentence 

.313 

~149 

.157 

.021 

.080 

.015 

.178 

.043 

Data Sources: (1) Vital Statistics tabulations on willful homicides from · 
April 1973 through December 1977, supplied by the Office of Health Services 
Research and Statistics, Division of Physical Health, Atlanta, Georgia; 

---

(2) Persons sentenced to death from April 1975 through December 1977, supplied 
by Georgia Committee Against the Death Penalty, Atlanta, Georgia. 
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Table 1 - OHIO 

PROBABILITY OF RECEIVING THE DEATH SENTENCE FOR CRIHINAL H01-1ICIDE BY RACE OF 
OFFENDER AND VICTIM IN OHIO FROM THE EFFECTIVE DATE OF THE POST-FURMAN STATU~E 

THROUGH 1977 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offend~r/Victim 

Racial Combinations 

Black Kills· ·White 

White Kills White 

Black Kills Black 

White Kills Black 

All Offenders 

Estimated 
Number ofa 
Offenders 

850 

1343 

976 

1217 

173 

803 

1170 

47 

2193 

Persons 
Sentenced 
to Death 

45 

57 

82 

20 

37 

45 

20 

0 

102 

.. 

Probability 
of a Death 
Sentence 

.053 

.042 

.084 
.. 

.016 

.214 

.056 

..017 

.ooo 

.047 

Data Sources: · (1) Supplementary Homicide Reports on criminal homicide data 
from January 1975 to December 1976, supplied by the Uniform Crime Reporting 
Program, Federal Bureau of Investigation, United States Department of Justice, 
Washington, D.C.; (2) Supplementary Homicide Reports on criminal homicide data 
for 1977, supplied by the Ohio Bureau of Criminal Identification, Columbus, 
Ohio; (3) Vital Statistics tabulations on willful homicides, supplied by 
Division of Physical Health, Atlanta, Georgia; (4) persons sentenced.to death, 
supplied by the Adult Parole Authority, Columbus, Ohio. -

a.The e~timated number of offenders for a give~ category is obtained by multi­
plying the reported number of offenders in that category for the years 1976, 
1977 (sources: 1, 2) by a victim-based adjustment factor to correct for 
undercoverage. The adjustment factor 1.871 equals the number of homicide 
victims from January 1975 through December 1977 (source: 3) divided by the 
number of homicide victims in the years 1976, 1977 (sources: 1, 2). See 
Appendix A for a further discussion of the adjustment procedure. 
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Table 2 - GEO 

PROBABILITY OF RECEIVING THE DEATII SENTENCE FOR FELONY-TYPE MURDER BY RACE OF 
OFFENDER ~~ VICTIM IN GEORGIA FROM THE EFFECTIVE DATE OF THE POST-~~~ 

STATUTE THROUGH 1977 

Race of Offender 

White 

Black 

Race of Vic tim 

White 

Black 

Offender/Victim 
Racial Combinations 

Black Kills White 

lfui te Kills White 

Black Kills Black 

White Kills Black 

·All Offenders 

Estimated 
Number of 
Offenders a 

196 

338 

316 

218 

134 

183 

205· 

13 

534 

Persons 
Sentenced 
to Death 

37 

. 42 

69 

10 

. 34 

35 

8 

2 

79 

;, 

Probability 
of a Death 
Sentence 

.189 

.124 

-.' .218 

.046 

.254 

.191 

.039 

.154 

. 
• 148 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from April 1973 through December 1976, supplied·by the Uniform·Crime Reporting 
Program, Federal Bureau of Investigation, United States Department of Justice, 
Washington, D.C.; (2) Supplementary Homicide Reports on criminal homicide data 
for 1977, supplied by the Criminal Activity Reporting Unit, Georgia Bureau of 
Investigation, Georgia Crime Information Ce~ter, Atlanta, Georgia; (3) Vital 
Statistics tabulations on willful homicides from April 19.73 through December 
1977, supplied by the Office of Health Services Research and .Statis"tics, · . 
Division of Physical Health, Atlanta, Georgia; (4) Persons sentenced to death 
from April 1973 .through December 1977, supplied by Georgia Committee Against 
the Death Penalty, Atlanta, Georgia. 

a.The estimated number of offenders for a given category is obtained by multi­
plying the reported number of offenders in that category for the years 1976, 
1977 (sources: 1, 2) by a victi~based adjus~ent factor to correct for 
undercoverage. The adjustment factor 4.453 equals the number of homicide 
victims from April 1973 through December 1977 (source: 3) divided by the 
number of homicide·victims in the years 1976, 1977 (sources: 1, 2). See 
Appendi~ A for a further discussion of the adjustment procedure. 

560 



Table 2 - FLA 

PROBABILITY OF RECEIVING THE DEATH SENTENCE FOR FELONY TYPE HURDER BY RACE OF 
OFFENDER AND VICTIH IN FLORIDA FROM THE EFFECTIVE DATE OF THE POST-FURHAi.~ 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/Victim 
Racial Combinations 

Black Kills White 

White Kills White 

Black Kills Black 

White Kills Black 

Al1 Offenders 

. . STATUTE THROUGH 19 77 

Estimated 
Nulllber ofa 
Offenders 

307 

251 

432 

122 

136 

296 

115 

7 

558 

Persons 
Sentenced 
to Death 

54 

50 

97 

7 

. 41 

54 
7 .. 

0 

104 

. 

Probability 
of a Death 
Sentence 

.176 

.199 

.224 

.057 

.301 

.182 

.061 

.ooo 

.186 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Reportit:g Program, Federal Bureau of Investigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports-on criminal 
homicide data for 1977, supplied by the Uniform Crime Reports Program, 
Department of Law Enforcement, Tallahassee, Florida; (3) pe~sons sentenced to 
death from January 1973 through December 1977, supplied by Citizens Against 
the Death Penalty, Jacksonville, Florida. 

~·The. estimated number of. offenders for a giv~n category is ~btained by mul­
tiplying the reported number of offenders in that category for the years 
1976, 1977 (sources: 1, 2) by victim-based adjustment fac~or to correct for 
undercoverage. The adjustment factor 3.484 equals the number of homicide 
victims from January 1973 through December 1977 (sources: i, 2) divided by 
the number of homicide victims in the years 1976., 1977 (sources: 1, 2). See 
Appenqix A for a further discussion of the adjustment procedure. 
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Table 4.1 - GEO 

PROBABILITY OF A DEATII SENTENCE FOR CRIMINA"L HOMICIDE BY RACE AND AGE OF 
VICTIM IN GEORGIA FROM THE EFFECTIVE DATE OF THE POST-FURMAN C}~ITAL 

STATUTE THROUGH 1977 

Age and 
Race of Victim 

0-20 years 

White 

Black 

21-30 years 

White 

Black 

31-50 years 
• 

White 

Black 

Over 50 years 

White 

Black 

Number 
of 
Victims 

179 

341 

404 

844 

620 

994 

405 

408 

Number 
of Death 
Sentences 

19 
6 

13 

.4 

li 
2 

30 

4 

Probability 
of a Death 
Sentence 

.106 

·.018 

.032 

.005 

.018 

•'" .002 

.074 

.010 

Data So·urces: (1) Vital Statistics tabulations on willful homicides from 
April 1973 through December 1977, ·supplied by the Office of Health Services 
Research and Statistics, Division of Physical Health, Atlanta, Georgia; 

~·-·· 

(2) Persons sentenced to death from April 1975 through December 1977, supplied 
by Georgia Committee Against the Death Penal"ty, Atlanta, Georgia. 
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Table 3.2 - GEO 

PROBABILITY OF A DEATH SENTENCE FOR FELONY-TYPE HURDER BY RACE AND SEX OF 
VICTIN IN GEORGIA FROH THE EFFECTIVE DATE OF THE POST-FURHPu~ CAPITAL 

STATUTE THROUGH 1917 

Sex and 
Race of Victim 

Male 

White 

Black 

Female 

White 

Black 

• 

Number of · 
Felony Homi­
cide Victims 

323 

171 

74 

29 

Number 
of Death 
Sentences 

44 

7 

20 

4 

Probability 
of a Death 
Sentence 

.!·· 

•j 

' 

.136 

.041 

.270 

.138 

Data Sources: (1) Vital Statistics tabulations on Millful homicides from 
April 1973 through December 1977, supplied by the Office of Health Services 
Research and Statistics, Division of Physi~al Health, Atlanta, Georgia; 
(2) Persons sentenced to death from April 1975 through December 1977, supplied 
by Georgia Committee Against the Death Penalty, Atlanta, Georgia. 
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Table 2 - TEX 

PROBABILITY OF RECEIVING THE DEATH SENTENCE FOR FELONY-TYPE MURDER BY RACE OF 
OFFENDER AND VICTIN IN TEXAS FROH THE EFFECTIVE DATE OF THE POST-FURHA..l'i STATL!E 

THROUGH 1977 

Race of Offender 

White 

Black 

Race of Victim 

White 

Black 

Offender/Victim 
Racial Combinations 

• 
Black Kills White 

White Kills White 

BlaCk Kills Black 

White Kills Black 

All Offenders 

Estimated 
Number of 
Offenders a 

411 

294 

551 

151 

173 

378 

121 

30 

705 

Persons 
Sentenced 
to Death 

34 

. 27 

63 

2· 

·25 

34 

2 

0 

61 

Probability 
of a Death 
Sentence 

.· 

.083 

.092 

.114 

.013 

.144 

.090 

.016 

.000 

·.087 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from January 1974 through December 1976, supplied by the Uniform Crime 
Reporting Program, Federal Bureau of Investigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reporting Bureau, Texas 
Department of Public Safety, Austin, Texas;. (3) Vital Statistics records on 
willful homicides from January 1974 through.December 1977~ supplied by the 
Bureau of Vital Statistics, Texas Department of Health, Austi~, Texas; 
(4) per~ons sentenced to death from January 1974 through December 1977, 
supplied by the 9ffice of Court Administration, The Supreme Court of Texas, 
Austin, Texas. 

a.The estimated number of offenders for a given category is obtained by multi­
plying the reported number of offenders in that category for the years 1976, 
1977 (sources: 1, 2) by a victim-based adjustment factor to correct for 
undercoverage. The adjustment factor 2.473.e~ua1s the number of homicide 
victims from January 1974 through December 1977 (source: 3) divided by the 
number of homicide victims in the years 1976, 1977 (sources: 1, 2). See 
Appendix A for a further discussion of the adjustment procedure. 
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Table 3.1 - GEO 
. . 

PROBABILITY OF A DEATII SENTENCE FOR CRIZ.!INAL HONICIDE BY RACE AND SEX OF 
VICTIN IN GEORGIA FROH THE EFFECTIVE DATE OF THE POST-FURHAN CAPITAL 

STATUTE THROUGH 1977 

Sex and 
Race of Victim 

Male 

White 

Black 

Female 

White 

Black 
• 

Number 
of 
Victims 

1230 

2010 

379 

576 

Number 
of Death 
Sentences 

46 

9 

27 

7 

Probability 
of a Death 
Sentence 

.0·37 

.004 
.... 

.071 

.012 

· Data Sources: (1) Vital Statistics tabulations on willful homicides from 
April 1973 through December 1977, supplied by. the Office of Health Serv~ces 
Research and Statistics, Division of Physica~ Health, Atlanta, Georgia; 
(2) Persons sentenced to death from April 1975 through Dec~mber 1977, supplied 
by Georgia Committee Against the Death Penalty, Atlanta, Georgia. 
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Table 5.1 - GEO 

PROBABILITY OF A DEATH SENTENCE FOR CRIMINAL HOMICIDE BY JUDICIAL CIRCUITS 
GROUPED REGIONALLY IN GEORGIA FROH THE EFFECTIVE DATE OF ITS POST-FURl·tAN 

STATUTES TliP..Ol:GR 1977 

Regional Grouping Number Number Probability 
of Georgia Judicial of of Death of a Death 
Circuits a. Victims Sentences Sentence 

North 289 2 .007 

Central 1011 41 .041 

Atlanta 1133 7 .006 

Southwest 985 21 .021 

Southeast 837 19 .023 

All Regions 4255 90 ,· .. .021 

Data Sources: (1) Vital Statistics tabulations on willful homicides from 
April 1973 through December 1977, supplied by the.Office of Health Services 
Research and.Statistics, Division of Physical Health, Atlanta, Georgia; 
(2) Persons sentenced to death from April 1975 through December 1977, supplied 
by Geo~gia Committee Against the Death Penalty, Atlanta, Georgia. . . . 

a.Regional Groupings include the f9llowing Circuits: North (Lookout Mountain, 
Conasauga, Blue Ridge, Mountain, Northeastern, Rome, Cherokee); Central 
(Tallapoosa, Cobb, Coweta, Griffin, Clayton, Stone Mountain, Gwinnett, 
Alc~vy: Piedmont, Western, Ocmulgec, Northe~, Toombs, Flint); Atlanta 
(Atlanta); Southwest (Chattahoochee, Macon, Houston, Southwestern, Pataula, 
Cordege, Tifton, Dougherty, South Georgia, .Southern, Alapaha); Southeast 
(Augusta, Middle, Dublin, Ogeechee, Oconee, Atlantic, Eastern, Waycross, 
Brunswick). 
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Table 5.1 - FLA 

PROBABILITY OF A DEATH SENTENCE FOR CRIMINAL HOMICIDE BY JUDICIAL CIRCUITS 
GROUPED REGIONALLY IN FLORIDA FROH THE EFFECTIVE DATE OF ITS POST-FUR!-IAN 

STATUTES THROUGH 1977 

Regional Grouping Number Number Probability 
of Florida Judicial of ·of Death of a Death 
Circuits a. Victims Sentences Sentence 

Panhandle 415 19 .046 

North 980 31 .032 

Central 1524 51 , ... .033 

South 1916 34· .018 

Ali Regions 4835 135 .028 
• 

.. 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Report.ing Program, Federal Bureau of Inv.estigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reports Program· 
Depa~tment of Law Enforcement, Tallahassee, Florida; (3) persons sentenced to 
death from January 1973 through December 1977, supplied by Citizens Against 
the Death Penalty, Jacksonville, Florida. 

a.Regional Groupings include the following Circuits: Panhandle (1, 2, 3, and 
14); North (4, 5, 7, and 8); Central (6, 9, ·10, 12, 13, 18, and 19); South 
(11, 15, 16 and 17). 
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Table 5.2 - FLA 

PROBABILITY OF A DEATH SENTENCE FOR FELONY-TYPE MURDER BY JUDICIAL CIRCUITS 
GROUPED REGIONALLY IN FLORIDA FROH THE EFFECTIVE DATE OF rrs POST-FURHAN 

STATUTES THROUGH 1977 

Regional Grouping Number Number Probability 
of Florida Judicial of of Death of a Death 
Circuits a. Victims Sentences Sentence 

Panhandle 31 1'8 .581 

North 141 20 .142 

~" 

Central 172 39 .227 

SQuth 269 29 .108 

All aRegions 613 106 .173 

Data Sources: (1) Supplementary Homicide Reports on crfminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Reporting Program~ Federal Bureau of Investigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports. on criminal 
homicide data for 1977, supplied by the Uniform Crime. Repor~s Program 
Department of Law Enforcement, Tallahassee, Florida; (3) persons sentenced to 
death from January 1973 through December 1977, supplied by C~tizens Against_ 
the Death Penalty, Jacksonville, Florida. 

a.Regional Groupings include the following Circuits: Panhandle (1, 2, 3, and 
14); North (4~ S, 7, and 8); Central (6, 9, ~0, 12, 13, 18, and 19); South 
(11, 15, 16, and 17). 

,· 
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Table 6.1 - GEO 

PROBABILITY OF A DEATH SENTENCE FOR CRIHINAL HOMICIDE BY RACE OF VICTL.'-1 
AND JUDICIAL CIRCUITS GROUPED REGIONALLY IN GEORGIA FROM THE EFFECTIVE 

DATE OF ITS POST-FURr1AN STATUTE THROUGH 1977 . 

Regional Grouping 
of Georgia Judicial 
Circuits a. 

North 

White 

Black 

Central 

White 

Black 

Atlanta 

White 

Black 

Southwest 

White 

Black 

Southeast 

White 

Black 

Number 
Of 
Victims 

·227 

72 

482 

529 

300 

833 

336 

649 

292. 

546 

Number 
of Death 
Sentences 

2 

0 

33 

8 

s 
"2 

19 

2 

17 

2 

Probability 
of a Death 
Sentence 

.• 009 

.000 

.068 

.015 

.017 

.002 

c057 

.003 

.058 

.004 

Data Sources: {1) Vital Statistics tabu~ations on willful homicides from 
April 1973 through December 1977, supplied by the Office of Healt-h Services 
Research and Statistics, Division of Physical Health, Atlanta, Georgia; 
(2) Persons sentenced to death from April 1975 through December 1977, supplied 
by Georgia Committee Against the Death Penalty, Atlanta,_ Georgia. 

a.Regional Groupings include"the following Circuits: North (Lookout Mountain, 
Conasauga, Blue Ridge, Mountain, ·Northeastern, Rome, Cherokee); Central 
(Tallapoosa, Cobb, Coweta, Griffin, Clayton, Stone Mountain, Gwinnett, 
Alcovy, Piedmont, Western, Ocmulgec, Northern, Toombs, Flint); Atlanta 
(Atlanta); Southwest (Chattahoochee, Macon,' Houston, Southwestern, Pataula, 
Cordeg~, Tifton, Dougherty, South Georgia, _Souther, Alapaha)"; Southeast 
{Augusta, Middle, Dublin, Ogeechee, Oconee, Atlantic, Eastern, Waycross, 
Brunswick). 
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Table 6.1 - FLA 

PROBABILITY OF-A DEATH SENTENCE FOR CRIMINAL HOHICIDE BY RACE OF VICTIM 
AND JUDICIAL CIRCUITS GROUPED REGIONALLY IN FLORIDA FROM THE EFFECTIVE 

DATE OF ITS POST-FU~~N STATUTE THROUGH 1977 

Regional Grouping Number Number Probability 
of Florida Judicial of of Death of a Death 
Circuits a. Victims Sentences Sentence 

Panhandle 

White 189 18 .095 

Blat;k .226 1 .004 

North 

White 445 27 .061 

Black 532 3 .006 

Central 
• 

White 842 48 .057 

Black 677 3 .004 

South 

White 972 29 .. 030 

Black 936 4 .004 . 

Data Sources: (1) Supplementary Homicide Reports on criminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Reporting Program, Federal Bureau of Investigation, Unite~ States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reports Program 
Department of Law Enforcement, Tallahassee, Florida; (3). persons sentenced 
to death from January 1973 through December 1977, supplied by Citizens Against 
the Death Penalty, Jacksonville, Florida. · · 

a.Regional Groupings include the following Circuits: ·-Panhandle .(1, 2, 3, .and 
14); North (4, 5, 7, and 8); Central (6, 9, 10, 12, 13, 18, and 19); South 
(11, 15, 16 and 17). 
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Table 6.2 - FLA 

PROBABILITY OF A DEATH SENTENCE FOR FELONY-TYPE ~lliRDER BY RACE OF VICTIM 
AND JUDICIAL CIRCUITS GROqPED P~GIONALLY IN FLORIDA FROM THE EFFECTIVE 

DATE OF ITS POST-FUEC·!AN STATUTE THROUGH 1977 

Regional Grouping 
of Florida Judicial 
Circuits a. 

Panhandle 

White 

Black. 

North 

White 

Black 

Cent"ral 

White 

Black 

South 

White 

Black 

Number 
Of 
Victims 

24 

. 7 

102 

38 

138 

34 

191 

76 

Number 
of Death 
Sentences 

17 

1 

18 

1 

37 

2 

. 25 

3 

Probability 
of a Death 
Sentence 

.708 

.143 

.176 

.026 

.268 

•' .059 

,.,131 

.039 

Data Sources: (1) Supplementary Homicide.Reports on criminal homicide data 
from January 1973 through December 1976, supplied by the Uniform Crime 
Reporting-Program, Federal Bureau of Investigation, United States Department 
of Justice, Washington, D.C.; (2) Supplementary Homicide Reports on criminal 
homicide data for 1977, supplied by the Uniform Crime Reports Program 
Department of Law Enforcement, Tallahassee, Florida·; (3) persons sentenced 
to death from January 1973 through December' 1977, supplied by Citizens Against 
the Death Penalty, Jacksonville, Florida. · 

a.Regional Groupings include the following Circuits: Panhandle (1, 2, 3, and. 
14); North (4, 5, 7, and 8); Central (6, 9, 10, 12, 13, 18, and 19); South 
(11~ 15, 16J and 17). 
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Appendix A 

ADJUSTMENT PROCEDURES FOR TEHPORAL AND CROSS-SECTIONAL 
UNDERCOVERAGE OF HOMICIDE OFFENDER DATA 

For 1976 the Supplementary.Homicide Reports compiled by local police 

agencies and filed with the Uniform Crime Reporting Section of the FBI were 

revised·to.include information on offenders as well as victims of criminal 

homicide in thos~ cases where offenders or suspected offenders were arrested 

or known to the police. Since 1976, offender charact~ristics have been 

reported for roughly 85 percent of all homicide incidents or victims. . . 

In most states, these Supplementary Homicide Reports are not compiled or 

filed with the FBI by all local jurisdictions, thus producing cross-sectional 
. . 

undercoverage of homicides. 

Since these reports may·not be filed by all local jurisdictions within a 

given state (cross-sectional undercoverage) and since the information on 

offenders is not reported prior to 1976 (temporal undercoverage) for all states, 

this data source will underestimate· the number of homicide offenders since the 

effective date of post-Furman capital statutes in most states. To obtain 

adequate estimates of the numbers of homicide·offenders arrested or known to 

the police during .the effective periods of po~t-Furmari capital statutes in the 

states under analysis, we must adjust for temporal and cross-sectional under-

coverage. 

~ur adjustment for undercoverage of homicide offenders is based on full 
I 

coverage homicide victim statistics. The Vital Statistics Program of the 

National Center for Health Statistics provides a virtually complete accounting 
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of the victims of willful homicide in all states. Willful homicides as 

classified or defined by the Vital Statistics Program correspond quite closely . 

to the UCR definition or classification of criminal homicides. (Where coverage 

is complete for both data sources, the reported number of victims of homicide or 

homicide victims is very nearly the same, 95% on the average.) 

Our victim-based adjustment factor is then the number of homicide victims 

in a stat~ for the period to be.studied divided by the number of homicide victims 

in that state for the period over which offender characteristics are-available. 

Where the number of victims for the period of analysis is drawn from the Vital 

Statistics records or reports and the number of victims during the period for 

• which offender data are available come the. Supplementary Homicide Reports. The 

adjustment employed corrects for both temporal and cross-sectional undercov~rage 

when the effective date of the post-Furman statute was.earlier than 1976 and not 

all police agencies in the state consistently filed Supplementary Homicide 

Reports. t~ere a state has a post-1976 capital statute (as in Alabama) the 

· adjustment is strictly for cross-sectional undercoverage; and where all police 

agencies in a state file Supplementary Homicide Reports (as in Florida) the 

adjustment is strictly for temporal undercoverage. In the latter-case, homicide 

victim figures from the Supplementary Homicide Reports provide full coverag: of 

homicide victims and are used in place of Vital Statistics figures to correct 

for temporal undercoverage. 

It should be noted that this adjustment procedure assumes comparable arrest 

or suspect rates and offender/victim ratios for the time periods and geograp~ica~ 

areas where offender data are missing or not available. 
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Appendix B 

DATA SOURCES 

Homicide data from crime reporting agencies 

Homicide data for all states, 1973 - 1976: computerized 
Supplementary Homicide Reports, supplied by Paul Zolbe, 
Chief, Uniform Crime Reporting Program, Federal Bureau of 
Investigation, United States Depart~ent of Justice, 
Washington, D.C. 

Homicide data for Alabama 1977 - 1978: xeroxed copies of 
individual Supplementary Homicide Report forms supplied by 
Michael Devine, Chief, Uniform Crime Reporting Program, 
Criminal Justice Information Center, State of Alabama, 
858 South Court Street, MOntgomery, Alabama 36130. 

Homicide data for Florida 1977: computerized Supplementary 
• Homicide Reports, supplied by Alan Knudson, Bureau Chief, 

Uniform Crime Reports, Department of.Law Enforcement, Post .. 
Office Box 1489, Tallahassee, Florida 32302. · . 

Homicide data for Georgia 1977: xeroxed copies of individual 
Supplementary Homicide Report forms supplied by Jan·Trace, 
Criminal Activity Reporting Unit, Georgia Bureau of Investiga­
tion, Georgia Crime Information Center, P.O. Box 1456, 
Atlanta_, Georg~a 30301. 

Homicide data for Ohio 1977: computerized·Supplementary Homi­
cide Reports, supplied by Herman Slonecher, Data Systems Divi­
sion Chief, Ohio Bureau of Criminal Identification, Post Office 
Box 365, Columbus, Ohio 43140. 

Homicide data for Texas 1977: computerized Supplementary Homi­
cide Reports, supplied by Cal Killingsworth_, Manager, Uniform 
Crime Reporting Bureau, Texas Department of Public Safety, 
Post Office Box 4143, Austin, Texas 78765. 

Homicide data from vital statistics agencies 

Homicide data for Alabama 1976 - 1978: Vital Statistics figures, 
supplied by Robert Schiller, Chief Statistician, Division of Vital 
Statistics, State De·partment .of Public Health, State Office Building, 
Montgomery, Alabama 36130. 
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Death sentence data from various sources 

• 

Death Sentences for Alabama: figures supplied by John Carroll, 
Southern Poverty Law Center, 1001 S. Hull Street, Montgomery, 
Alabama 36101. 

Death Sentences for Florida: forms supplied by Kay Isley, 
Citizens Against the Death Penalty, 215 Washington Street, 
Jacksonville, Florida 32202. 

Death Sentences for Georgia: forms supplied by Patsy Morris, 
Georgia Committee Against the Death Penalty, 88 Walter Stre·et, N.~., 
Atlanta, Georgia 30303. 

Death Sentences for Ohio: ·forms ·supplied by Steve Van Din~, 
Research Coordinator, Adult Parole Authority, 1050 Freeway~Drive, 
N. Columbus, Ohio 43229. 

Death Sentences for Texas: supplied by Eric Troseth, Office of 
Court Administration of the Texas Judicial System, 1414 Colorado St.~ 
Suite 600, P.O. Box 12066, Capitol Station, Austin, Texas 78711 • 

Appellate· review data from court records 

Life and death sentences reviewed by the Georgia Supreme Court, 
1970 - spring 1977: data collection instruments and card files 
of the Georgia Supreme Court obtained unqer subpoena and s~pplied 
by Millard Farmer, Team Defense, 15 Peachtree Street, Suite 831~ 
Atlanta, Georgia. 

Pre-Furman death sentence data from institutional files 

Persons under the sentence of death at the time of the Furman 
·decision in Florida: information coded from the Florida Parole and 
Probation Commission manual records; access authorized by Charles 
Scriven, Chairman of the Florida Parole and Probation Commissi~n, 
1309 Winewood Blvd., Tallahassee, Florida 32301. 

Persons under the sentence of death at the time of the Furman 
decision in Georgia: information coded from G~orgia Board of Pardons 
and Paroles manual records; access authorized by the ·Board of Pardons 
and Paroles, 800 Peachtree St., Room ?10, Atlanta, _Georgia 30308. 
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Vital Statistics Agencies (cont'd) 

Homi.cide data for Georgia, April 1973 to December 1977: com­
puterized Vital Statistics records supplied by Anne Allen, 
Statistician, Office of Health Services Research and Statistics, 
Division of Physical Health, 47 Trinity Ave., S.W., Atlanta, 
Georgia 30334. 

Homicide data for Ohio 1975 - 1977: Vital Statistics figures, 
supplied by Karl Wise, Chief, Division of Vital Statistics, 
Room 620, Ohio Departments Building, 65 South Fr.ont Street,. 
Columbus, Ohio 43215 .• 

Homicide data for Texa~, 1973 to 1977: Vital Statistics tabu­
iations supplied by Tom Pollard, Statistician, Bureau of Vital 
Statistics, Texas Department of Health, 1100 West 49th Street, 
Austin, Texas 78756. 

Indictment through sentencing data from court records 

• 
First Degree Murder Indictment followed through sentencing for 
20 Florida counties for 1973 -·1976: forms supplied by Kay Isley, 
Citizens Against the Death Penalty, 215 Washington Street, 
Jacksonville, Florida 32202. 

Indictments at all levels followed through sentencing for 
20 Florida counties, 1976 - 1977: forms ·supplied by Kay Isley,· 
Citizens Against the Death Penalty, 215 Washington Street, 
Jacksonville, Florida 32202. 

Post-conviction data from institutional records 

.Persons imprisoned for all degrees of criminal qomicide for 
Florida 1973 - 1977: computerized records supplied by Jerry Smith, 
Chief of Research, Department of Offender Rehabilitation, 
1311 Winewood Boulevard, Tallahassee; Florida 32301.·. 

Persons imprisoned for all degrees of criminal homicide for 
Georgia, 1973- 1977:· computerized records supplied by Tim Carr, 
Chief of Statistics, Department of Offender Rehabilitation, 
800 Peachtree Street, N.W., Atlanta, Georgia 30308. 

Sample of persons imprisoned for all degrees of criminal homicide 
for Georgia, 1973 - 1977: information coded from Georgia Board 
of Pardons and Paroles manual records; access authorized by the 
Board of Pardons and Paroles, 800 Peachtree St., Room 610, 
Atlanta, Georgia 30308. 
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