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MR, GRIZZARD: If it please the Court, ths matte;
before the~Cgurt today is Commoawealth versus WiTllie Lloyd

. Turner ca three caSes, There are two mdfters to come before

the Court, One iz & series pi&Hotions that have been filed
by the defendant, % the Court overruileg that then there
would be a_p esentence hearing om 1t,

THE CCURT: All right, sir,

MR, WCODWARD: Your Hemer, we hawe previcusly maved to‘
set aside the wverdict as being contrary to the law and tha
evidence, mmmzedayteprmatmrargm:mthug
particular motion, By so doing, if we are remiss in sgeaking%
mammwmmtuhwwwtthmeﬁi
the trial, it i3 serely an oversight en cur pext, ﬁedom
waive any motion that we have made in the proceeding or any '
motion for mistrial or sny moticm that we may have made.

If you recall in our presentation of argument as to
unconatitutionality of the death penalty, we spoke to two
paxticular arcas, facial wnconstituticnality and
mconstitutimality as the death penalty generally ia apzn:r.mi.j
In this case, in order that the recerd would be correct, we "

would lika to preseat to you the atudy to which we referred

kusmmimﬁyhmmcmmmd
mmz&mwmsmtheapﬁmm&cbm
penalty more gso than actually the rzce of the parpetrator of
the crime. mehnmtic@swymhmmﬁrm, it

i
i
i
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indicates that where the victim of & crime is white, the
likelibood of the death penalty is so much greater as far as
its application than in a situation where the sams is black
or of scwe other minerity group. We did apeak to that and we
would like 2o present this particulaxr survey of varicus
states from Northesstemn University se that the record will
be complste as to thst point,

M, GRIZZARD: Yeuy Honor, I don't bave a copy of it.
I told him as far as prescating it to the Cowt, I have no
cbjection. I zealize the purpcese of it, I have no cbjecticn
to it,

MR, WOCBWARD: Ve would aslk, Your Honor, that this

- veport which we refer to be marked, I belisve it will be,
. Defendant's Exhibit thmber 1. I don’t recall any other
. exhibits that we have presented,

Oarikod in evidence by the Coaumrt gz Defendant's Exhibit

. Newber 1.)

MR, WOOIMARD: Your Houor, apain, as far as the record

. te date being complate, if you will recall at ths conclusieom
| of the £irst stage of this particular trial, the Court with
. counsel in the back room reviewed various instructions which
}mmm&dmthcmtbymwnhm&ahoby_
" us on belnlf of the defendent. At that time, in additien to
' the argument which ve made, we indicated to the Caurt that

| there were certain instructicns which we did not have but

q LS
o (L% ] .- 1
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which the Court Indicated it would allow us to submit
subgequantly. ¥We wmnderstood at thet time ytmr ruling or
sulings that indicated to ua that thsse particular
instructions would be rafused, We, thevefors, would present
the series of instructioms which I believe you bave

| previcusly marksd thow sequentially and, In so doing,

indicatad that eaoch cne of thewm would be refused, %We would
1ikae to speak to several of those Instriuctions, Your SBonor,
if we might., As you will recall, Mr, Grizzard submitied to

- you the fnstruction on reascnable doubt and presumption of

{nnocence from Virginia Model Jury Instructions, Crimiaal
Volmmes 1 and 2, what I call Matthew, Mark, the first two of

the Gospels, I assume Luke and Jolm will follow in civil

proceedings; and, all of a sudden, these instxuctions have ‘
the imprimatur of sacredness and the instructions that we have
used pravicusly are apparently no longer of any value., NModel
Juxy Instructions Coamittee wes prepared by, I assume, the
top criminal lawyers in the state as well as professors from
verious wniversities and supposedly now the standard of |
reasonabls doubt will be the standard that's enunciated In
that ecmbination instruction, reagsonabls doubt and presumptica
of imnocence, Mr, Grizzard, of course, gave you that '
instruction. We objectad to it because we folt as if and
ati1l feal that the instruction on reascmable deubt peculisrly

is that of tha defendant to praseat, It 13 the defendant's

Donn, Graham & Associaies '487
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right to have the case proved beyond a reascnable doubt,

We have presentad to you today as Imstruction Number
1A, 1 believe, which you have marked refused, the instruction
from Doubles which has always been held to be valid, HNow,
the instruction from Doubles 13 a cautionary instruction. It
indicates to ths jury that not only is the suspicion of éail:
more prcbable than his immocence and tells them to excluds
evary reasonabla hypothesis ccmsistent with his innoeence
before finding his guilt, Iz iz a very strong instructiom,
It's alvays been used, to my knowledge, at least in my

. eizcuit, until these two volimes came down from on high,

- Virginia Model Jury Instructions. If I might look at the

i instructions which were preseated, Your Honor, Instruction
 Humber 1, which you granted. Mr. Griszard, of course, wanted
te get ghead of us and did, Instruction Humber 1 states in

part, "A reasonable doubt i3 a doubt based on your sound

. judgment after a full and impartial consideratica of all the

evidence in the case," I assume a lawyer wrote that, That's

' an assumptica or my part. If we are going to have an
instruction on reascnable doubt then Doubles is a much

' superior instruction. I realize the Suprems Court has been

. most hesitant about that Doubles instruction which we have

- used in saying that most of that really comstitutes argument;
zbuehowit i3 supplanted by a standard which I think

- reasonably one could characterize as a barbershop standard,

Dgna, Oraham & Assaciatas 489
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IZ we were sitting in 3 barberskop, I would anticipate we

- would cowme wp with scwething 1like thet, I& 1s the meat

asinine, ridiculeus statement of rzasonmable doubt I have ever
read, Xow, Mr. Grizgard says, well, it came from en high,
1 want you to grant i, We wanted cur Instruction on

 reascnable donbt tiat has stoed the test of tims, Instesd of

this, ix's come IZrom samevhers, I assume, with all these

wonderful pecple standing behind 4f saying this i3 now

. regacnablse doubt, UWhat we have used previously iz no lomger
any good, I &a't accapt that, Your Doner, and I say it's
~ up to the defendant to present his imstruction om reasonsbls

dowbt and we did so and yout Inve refused it,

How, there 43 also 3 second instruction, Instruetion
13, which you sarked refused this merning on presumption of
innccence and the przsumpticn-of-innocence instructicn which
we have submitted to you agtin 13 from Doubles, It s a

' separate instruction, It goes into detail as to what the

presurpticn of Imnocence is, and the Instruction which

t ¥, Crizzard presented, reascnable doubf and preswsption of

innccence, you hive a very brief statement, Again, I aubmit

. to you, thkat tha Doubles instructicn is superfor, It i

!
|
i
|

|
|
|

conglstent with the case law of this state and it has stood
the test of time, Again, you have ruefused that.

Now, Your Honor, tha next instruction, Instruction 1C,

'whichywmmrmamfwnd, geas to where there 1s a

N
~ I3 ‘5
Donn, Graham & Assaociates 89
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question a3 between one grade of an offense and another grade
cf an offense, In this instance, we submitted to you an
argument. Thers will be a subsequent instruction ‘I will
Speak to cbneaming recbbery versus attempted rcbbery, MNow,
the Court, as 8 matter of law, dirscted a verdict that it
would be robbery., We were not allowed to present our
instxuctions on attempted robbery and the theory that
emanates from that i3 that there was some fact in dispute, we

submit to you. You say, no, but there was one -- more than

- one witness, The two or three witnesses' testimony was not

identical, We say the jury was the proper determiner of

- whether it was robbery or attempted robbery, either of which

is underlying capital mwomder oxr first-degree murder,
Instruction 1C, again, which we submitted to you, indicates if

| you have a reasonable doubt bazed upon that other instruction

- a8 to whather the defendmnt i3 guilty of capital murder or

- murder in the first degree, you shall find him guilty of

. myrder in the first degree. Again, we submit the jury should

/hnwheeninstmtedumthismdthacmtusmdm

fuection of the jury in determining robbery or attemptsd

robbery and, thevefore, capital murder or first-degree murder.
Now, in that same line i3 Instruction 1D, which I

believe you have maried refused this morning, ccacerning an

!
i
|
!

|
l,

i attempt., An attempt i3 not defined statutorily in Virginia

and we, therefore, go to the comeon law, and this particular

Dann, Grzham 8 Assaciates 490
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inatruction indicatas what an attempt is. "An attempt i3 an
intended, apparent, wnfinished crime. It consists of an
iatent to comuit the crime and the doing of scme direct act
toward itz consummation without actually committing the
crima itself," OCur arguwent is cn the same basis that tha
Court has, in effect, directed a verdict om the underlying
premise of robbery. We submit to you the jury should have
been the one to decide whether it was rcbbery or attempted
robbery on this particular instruction, This particular
instruction {3 to assist the jury in our particular theery of
the attempt,

Thae next instructicn which we have submitted to you
this morning is 1E, refused, Your Eonor, again, speaks to what

an attempt i3 -~ an attempt to commit a crima -- and tells the

jury that the Iintent to commit a crime or the attempt to
coomit & crime consists elementally of the intention of the
defendant to commit the crime and is a direct act by the

. defendant towaxd the commission of the crime; which act amounts

to the beginning of the actual commission of the crime, but
without completing the crime which the defendant has attempted

' to camuit, This goes to the same ruling that the Court made,

Now, we say to you, Your Hemor, we were entitled to

:hnvemtbeorypresentedmwe jury. It is a criminal case,

Tha jury is the trier of fact, They had the right to belisve
Mr, Bain, They had the right to believe Mra, Buffman, They

Honn, Graham & Associaies .. 491
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had the right to belicve Mrs, Cosby and those three peracus
d4d not testify identically, Now, I anticipate Mr, Grizzard
is going to say, yes, but substantially, Ve say to you unless
it is idemtical that the jury is the determiner of that and
the jury also determines credibility, It may sccapt part and
| not part of what someone else gaid, We again submit to you
that you haive prevented ouxr preseating to the juxry our theory
- of the case by so refusing the instructions which we presented
on attempt -- on attempted robbery.

The mext instructicn, Your Bonor, and which you have
also refused, indicatss to you further attempted robbery, ths
- commission of the crime of attempted robbery and the victinm
. was shot therein, which goes to first-degree murder, and this
is the same argument vhich we presented cn o motion to
. atrika, Ue do not intend to bBelaber that particular point,
Again, Section 18,2-31 and 18.2-32, we presented very
extensive argument in trial as to that, We balieve that the
 Jury was improperly instructed by the failure to graat this
f particular instructicn a3 well as ths others,

‘ RKow, Youwr Yomor, they are the instructions vhich we

' reserve the right to submit; and, if you had indicated to us
. then that you would have allowed tha jury to be iastructed en
‘ those pointa, we would have subwmitted them to you at that
particular time. I believe with the Intreduction of the

. Hortheastern University report and these instructicns, the

T -~ .

Dann, Grzhamm & Asszciailes 492
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record i3 now consistent and i& should have beent when we
concliuded the trial,
Movw, thewe ara a nunber of peints wiich we have whish

| we raised during the course of the txfal, If the Court

permits us to do 3o, I would like tp greak to part of thaw

. and Mr, Savags would like to spesk to part of them, I
' understand that vou wish us to present our eatire arsument,

then Mr, Crizzard will respend to that entire arsuent,
MR, SAVAGR: 3If Your Honor please, on the very £irst

f&yaﬂtbﬁs&ﬁlmb&kmm& Y think it was, we 5
%mdt&emmsmsmmjmynanpemwm ‘
| the trial -- during the entire day of the trisl, during the
| ltmch bresks and any recesses during the day and at aight
%aftereach&yefmtﬁal. We knew at that time thet the
ztrklm going to fake mere than one day, ¥e Rlso knew that
. the trial would be exposed to publicity in the perers baing
- published on the Shore, We knew that theve would be & great
. deal of talk about the trial around, this being e capital-
 murder case in the jurfsdiction — in & lscale which it had a
vax':r sexicus capital-murdor case not tro lemg ago, Tha Cowxt
evermled that motion, refuning to sequester the jury at smy
| time efther during the trisl itself or during the sentescing

portion. We renewed our meticm to have the iwry sequestared
after returming the initial verdict and before cm#ide:ing !:hu

sentencing portion of the trial, The record already compiled

Donn, Graham & Assaciates 493
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. and available tp the Court will raflect that therae wes

censiderabie publicity during tha tyial, Thers <ms an accomt
of a rather grisly murder over zcrsss the Bay in Inle of Wight

. Commty in whish e!a allaged defendanty or alleged pexrpetrators
of that crime had just been canght, Memampmnﬁa.
" murder trial iIn the City of Suffolk and the sentence given

~ that persen, all of which wera presentad to the Cowt in

. support of our motien, not only ¢o sequester, dut later on for
- mistrials as each day progressed,

Fimally, Judge, if you will recall, there wms the

 article that appeared in the Eagtern Shore edition of the
. Norfolk Virginian-Pilot, That's slso in the court record
;mpmmgmmmtimymtwmcmdsmglmgmm
;mﬁmyoemem.CmbymmmMimofanetm.
 The newspaper article quoted Mrs. Cosby in the most attractive
| portions of ber testimony; the most inflewmatory pertioas of |
' her testimony without giving eny other accmumt of smything
. slse that fappened in tha trisl. It would be unthinkable that:
' the menbers of this fury wers not exposed to that article

either having read it perscully or having had it discussed
with them, later om in the proceedings, erujwymwpmeﬁ‘
to the accamt of the first portiom of the trial whnre tho
sentance of the defendant wvas reperted In great detall and

mccmwm@mwmmmnmm |

come later, Wa felf that in ths begimning that the juxry

Donn, Graham & Assoriates 494 |
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should be sequastared to avsid contact with anythiag of that
natuve, Cur fears wers borne out by the newspaper articlss

that I just monticned and we feel that the mction for mistrial

. should now be granted, should have beem zvanted earliez
. because of this precrial publicity and the certainty of the
| Jury being talntad by their contact, not cauly by peopls on tha

Shore, but alsgo by these newspaper articles,
MR, WOODHARD: TYour Honor, Mr, Savage and I were

- discussing off the record, Each of us iz prepared to speak

. to various points again, Again, we wonld sppreciate your
. allewing us te do so; that the points ve wish to make fodxy
- would be in chrenological crder with the events of the trial,

TIE COURY: m’ Bko :
MR, WOOIWARD: The second issus vhich we wish to uha,,

Your Honer, is the wnconstitutionality of the death pemalty,
. Wa have spoken to that previcusly and mmderstand your previsus
- rulinp, Ve disagres with it and at this point we would like

tammmmmtm&hmmam:ﬁma&whg
motions as we d1d make,

We then go to the question of voir dire; and, very
extensively, counsel ~= Mr, Grizzard and uz en belnlf of
defendant argued the point of voir dire, The Cowxrt mads
numersus statememts 2s to the mammer in ohdeh i® would conduet
voir dire, We presented very detailsd arcement concerning zha;

rizsht of comsel - dafense coumsel o= o cenduct voir dire
Donn, Graham & Associates o 495
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examication of the jurors. We citad to you a2 code section ==
My, Grizzard cited Rule 34:20, ¥We eited several cases, We
wxierstand yowr ruiing, Ouwxr veading of the racoxrd, however,
indicates that and for us to repeat today wiat we said at that
time would not bas productive and would meraely be repetitious.
e again preserve, as we have stated previcusly, any and all
chbjections previcusly made, We would like to spealk today,

- however, to after you had made your ruling that the Cowrt was
going to conduct the voir dire examination and that you would

. ezamine the jurars without our being able to exsmine them fa -
i‘zw\jit:m:z:i.mvwf.t:h;wu; that you wonld cenduct the examination
- Ia proups of five and we moved very stremucusly at that time,
. Your Homer, that you conduct individual examination of jurers.

The reason we gstated then and the raason wa stata i.t:ag:l.a‘
aow, and we thinik {t's clearly proven by ths record, iz that
when asking about ooa's dispesition towards the death penalty

:' that you are not asking a question which gives an easy answer

such as Are you kin by blood or marriage? Those standard
questions people are able to respond to, yes ar no., It s a
quastion which produces answers which go to tha entire |
spectrum from the eya for an eye, tocth for a tooth simplistic
misinterpretation of tha Bible to absolute cbjectim,
Abaclute objection to the imposition of the death pemalty
under any circwumstance,

Vo, within that realm, you had & mumber of jurors who

Ooon, Graham & Assaciaies . 496
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were hesitznt, Usually, the first in the panel of five and

~ then ethers respended, and then the Court began this

particular process, You tock five and then f£ive and then
five and then, I beliave, you excluded some and would bring
ona back, Wiat Mr, Savage and I centendad to you at that
time about having individual exsmination of the jurors, ence

| you had made the other ruling which we oblected and excepted

. to,was proven by the very first man over there, Mg, Ceosby
. Kellam, He's sitting there with four others, Page 47 of the
~ transcxipt and pages following, M, Xellam said, "The other

follow's 1ife is as geod as his," lNow, there are fow other
jurers sitting theve, Pour sitting tiere with him, Ve
sémit to you that voir dire examinstiom of & jurer is mot a
vota of the commwmity, It is not the placa to have the
philasophical dialogue among jurors, but hers's Mr, Kellam,
mmyfmcm,aaﬁ,'mm&uw‘a%uum.

' as his.” We moved for the mistrisl again and we submit to

yout, Your Honor, that we can conceive of no lagitinate reasom
for not having individunl voir dive of potential jurors exeept
ta save time, Now, I submit to you tiat to save tioe or to |
gsave half a day ar a day caomot stand the test of the
defendant‘'s rights and the processas of owr system as ik is
understood. You go on in there and, again, it occurs time and
tize again that somebody msikes same statsment in the presence

of four other potential jurors, some of whom were on the parnel,
Donn, Graham & Associates 497 |
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This has to prejudice them, I don't know whether the
other four imew Mr, Kellam or not. I don't Imow whether
Mr, Xellam loiows them or not, but we submit that the voir
dire examination of jurors is not the place to have a
discussion amemg jurers, everyone to listen to a apeaker
state what his feelings are, The voir dire is to determine
those jurorz who should be excluded and whether cme shaulé

" be excluded should have no effset vhatscever om the others,

It's a very simple matter to put the others elsewbere; to
take them cne at a time and to conduct your examination of

- them,

We except again to your datermination of how you

' would conduet the voir dire exsmination, We suggested to

you befors, during, after and egain now that the matter of
voir dire examination is totally mjndicial to the
defendant and that you should now declare the mistrial which
wve submit you should have declared previcusly,

In the voir dire examination, cne of the jurors was
named Nina Depalo and Mrs, Depalo, inm respemse to the Comxtls
question, indicated that ahe wes 2 victim of kidmapping,
Ridnapping is & most sericus crime, It iz punished most
severely, Well, it should be, After she Indicated that she
had been tha victim of a crime -~ kidnapping -~ we moved to
have her excluded, The Court did not allow her to be

excluded; would not exclude her, I believe it's Paze 68 of
flonn, Braham & Assaciates . 498
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the record, Your Honor, O point now is why wms the
question asked of them if they weren't going to be excluded?
Why ask them a question if the affirmative answer to that

does not exclude them? Mrs, Nina Depalo was part of the jury
panel, Effectively, defense counsel had to exercise its
strikes, which 1t is eatitled to, of merbers of the panel when
otherwise we should not have been required to do so when the

- victim of g most serious crime sits on the panel and we
suggest to you that she should have been exclixded., Again, we

| make the motion that you declare the mistrial and order a new

trial,

Page 89 of the trxamscript, again, in the voir dire

. examination, Samuel Cypress, a potential juror, was inquired

. of by the Court and, in asking him sbout the death penalty,

. hig ultimate amswer was, "Well, I can't see where it helps

. any." And, on that basis, you exciuded him, and we submit to

| you that one who Indicates he doesn't see where it helps any

' 13 not saying that he will not impose the death penaity in an

appropriate case, but he was removed and that is the ultimate
angwer that he gave, "Well™ «« this i3 a quote -- "Well, I

can't see where it helps any." We submit he should not have
been excluded and that he should have been allowed to remain

a wen;!?er of the jury panel,

| fow, Your Hummor, the voir dire examination, we azﬁmit:,

' not only particularly as to those items which we have cited to
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you bu, 83 2 totailily, was not dose In the proper mamer,
but we suggestad to ym wienwe began and throughout that and
fallouwing it and suggest to you now clearly indicates that {t
is net the way voir dire examination should be conductad;
time it was highly prejudicial and that the defendant’s rightas
were Infringed upan, We suggest that again you declars a
mistrial based upon the I{mproper voir dire examination, noR
only as fo method, but as to the actuasl examination itself,
the seating of s, Depalo and the exclusion of Mr, Cypxess,

Excuse me 3 mement, Tour Hanoer,

MR, SAVACE:; Judge, still on the voir dire, If you

%wm:mu,mofmmmqmsm that the Commenwealth

wanted to ask of the panel, however they were to be asked, was
a question of whethey eoxr not they lmd any consclous objectienm
to the death penalty, Initially, we cbjected to that

. question being asked en the ground that this is the oaly case
- tried in the Commomwealth of Virginia or any other jurisdiction
. where a queation is asked such as that designed to elicit tie

response of the jury as to their predigposition towards a
certain mathod of sentencing, and no other case except a

: capital-murdey casa can the jury be asksd that type of

question, In most all cases, as in this casa, the jury has
cartain aitematives, In thisg case, the alternatives were life
fmprisomnent or tha death penaity, In othay cases, it 15 some
tarm of sentencing and those terms are set forth in the

1
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instructicnas. 1Ix a0 ¢ase 1s the jivy asied in a certain casa

- Jdo you have a predispositicn egainst giving tuenty yesrs eor

. agalnst giving a mengtary £ineg ox will you give just five
ys&xs, but yet in this case the Coxpomwealth is allowed to

. ask each jurcr if they will nct give the death pemalty and 4f

ths answer to that is in the affirmative, then they are struck.
2 zada owxr cbjesticon that such 2 qguestion wms 8 denial of
dug process, 3 denial of equal protecticn of the lows and

. infringement of the Fifth, Sixth and Pourteenth Amendwents of
" the United States Constituticn, We remew our moticm at this

:mmmw-mmzwmamofmwmﬁ

asking tiat questicn, |
Of ceaxrsa, we anticipate that they will say that this

was taken up in the Witherspoon case, %e do not agree with

i

\ the Commonwealth’s intarpratation of that case, Judgs, at
. that tine, whils not wiiving cur objectimm to that question
~and, in fact, specifically continuing cur cbjection, we alss

posed cextain questiong to be ashkad of the jury. Thers weve

- & maber of questisms that we pesed and they 2re in the

rgcord, We aubmittad them in written form, The questions
wera et up in a series so that we could determine by the
method of asking the questions exactly how strongly each jurer
f21t about tha death penalty; whether a jurer would give the
death penalzy in every case of an wmlawful killing or whethexr
the juror would mexely give the death penalty in a certaia
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type of case, and the last questicn was couched in the facts
as we knew them to be from this case to find out if tha juror
would absolutely give the death penalty in those cases if
thogse facts were proven, and Mr, Crizzard objected to us
asking those questioms and the Couxt sustained that objectiom.
If Your Honor will recall cur discussioms not only at
that point, but also during the instructions, we all agreed,
finally, even Mr. Crizzard, that in no svent in a capital-
purder case in Virginia and under no set of facts or
circumstances 1s the death penalty mandatory., In no event
would a jury be required to give the death penalty, The
preamptien againgt the death penalty, in fact, stands with

- the defendsmt throughout every step and stage of the
proceeding; and, therefore, we felt that we were entitled to
| ask a question of this jury setting up the facts of this case
. and asking that if those facts were proven would they
 abaolutely give the death penalty regardless of any other
-~ facteors and if their answer to that had been yes tlen we
imldlnvesxbmi:teﬁ:m:m should bave had them struck
because, as the Cowrt and Mr, Grizzard conceded, under no set

of facts or circumstances do they have to give the death

' penalty, The Court refused to ask the series of questions

~ that we proposed, The Court did ask one question in a

' modified versien and we were glad to get what we got, I

: suppose, at that stage, We feel like it was error, however,
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. not to ask the quaations as we presented them and we renew

our wotion for the mistrial on that bagis,

MR, WOODWARD: Judge, moving along to the trial stage
of the proceedings and the actwmal testimony, If you reecall,
during the direct examination of Mrs, Cosby, one of the
eyewitnesges -~ allaged eyewitnesses to the offense -- starts
on Page 130 of the tramseript, Mra, Cosby was obvicusly very

 exeited and distressed sbout being here and what she

| supposedlysawandmmyamimtomstﬂyinfmoft&

Commonwealth, Stmmsvetyamimtogiveherimpreaaimdi
évﬁaﬁmahappeningatthattﬁm;tugiwtotm ju:a:yrhg‘::kleaf
' of what pecple weve thinking and what was going through

" pecple's minds and what the scenaris was rather than just
. testifying to the facts that she saw or the things that ghe
. heard, We started our cbjections on Page 130. We were

. cwverruled. Mr, Grizzard felt that her impressions of what was
| going on vere patently proper and, finally, oa Page 133, she
~ descyibed Officer Bain as begging for his life, Well, that

' was even too moch forr Mr, Grizzard and the Court, meinally

sustained our cbjections and directed Mrs, Cosby to limit
herself to what she saw and hesrd and not what she thought
people were thinking or not what she thought was going on. Aﬁ
that point, however, it was too late, After the jury hearing ;
this most dramatic and demaging testimeny, it was impossible
for them to erase it from thelr minds despite the Cmre“g
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admenition not to take inte accoumt wiat Mrs. Cosby saild, ¥%e
alerted the Comvonwealth's Atterney early on that += did not

want that type of testimony; that we considered it improper.

. Ba eontinued abead and finally got the fatal comment, in my
. opinicn, describing Officer Bain begsing for his 11f, which
| required the Court to grant a mistrial, ¥We made the meticn at

' that time and we renew 4£ now, It iz siwply not possible for .

the jury to disresprd that tyrme of testimeny. She should not |

_ have been allowed to give that statement and she wouldn't have.
: then 1f she had been cut off earlisr In bher testimeny,

Your Honor, the next step of the trial wvhich we would

- 1ike to speak to today concerns the adeission of certain

| photographs., This begins at Page, I believe, 178 of your

| record, Mr, Grizezsrd sought to introduce ints evidenca
 photographs of the victim's body and the bullet holea, et
egtera, and he indicated to you initially that he needed those
in order thet Mr. Smith could be identified. Now, the wounds
_to ¥r, Smith -- there was a relatively superficial vemd to

' the head, There were two wotnds to the general ctest area, as

| T recall, were testified to by Docter Presswalla, the Medieal
mzne: Mr. Grizzard says, "™Well, we necded the photographs
to identify Mr. Smith, That's the way I'm going to elect to

 try my case,” T said, "Fine. We will stipulate that the body

| of William Jack Smith, Jr., s the sawe Willlam Jack Smith,

t

|Jr., named in the indictwent.” Ee safd, "Well, Doctax
Donn, Graham 8 Assaciates 504
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Presswvalla needs these photographs to testify ag to whers the

| wounds are.' Doctor Presswalla testified he did notj that ke
" could tell you where the wotmds wers so the two reasons, wme
 came first, the other came second, that the Commomvealth
submittad the photographs, Those photopraphs that were

introduced were in part fatal, Mr, Grizeard’s theory f£ailed

as to that. They were introduced but for one reascn, gore,
inflammation of the jury, prejudice to the defendant ox & ploy
. of the Comonwealth's Attorney. I'm sure when they have coe

. of the mumercus ecnventions threughsut the statas, they all sit
dovn and say I had this case, We got sc-and-so photograph in,:
| They know they can't do it. We suggest to you that the Cowt
| committad arror in introducing any photographs that showed the

How, any murder is beincus, I submdt to you that it

iz, but photographs present no probative value whatsocever,

| Hone. When Doetor Faruk Presswalla was here to testify, hm,

- having examined the body, and Doctor Presswalls we called as

| @ witness to that point and he testiffed he did not need

those photographs. A portion of them were admitted, Page 194
| of the record, Your Hemer, and Mrs, Doen has it dowm

correctly, She has iz down accurately. M, Orizzard picked
up the blood-stained shirt.,” What purpose dees the blood=-
stained shirt have? I woild concede to you if we were hers in

| @ circumstantial evidence case, if there was some question ag
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to who ths perpetrator of the crime was, what happened to tha
victim, it might have seme value to show the course of events
through the admiseion of such a3 the blood-stained shirt, In
this case, the Commoowealth has, I'm zurs, by thair standard,

. the best possibla case. They have fowreyewitnesaes, thyse of

' whom they bring before you, yet M. Grizsard picks up the
blood-stained shirt, What purpose? Neme, NMeme of probative

value except by thelr twisted theory to inflame the iy,

| Let's get it all up here, If they bmd a wovie, they would

| bring it in hers, T this sifwatfon, we're not talking about

. ecircumstantial evidence, You're not talking abeut inferences

from evidemece, You're talking sbout the eyewitness testimeny |

' and these two things - photographs and the blood-stained

shirt -- bkave ghsolutely no reason to be in this trial. We

ask that you exclude them, We ask timt vou not admit them,

- You did admit them and there i3 no basis for having so

admitted them, We believe, Your Homor, thia prejudiced ths

. defendant; thet it was inflameatory and prejudicial to him
and should have been esclinded. We move for a mistrial, We
moved for thelr sxclimion, We renew those motlons,

We then comn Iin the course of the svidence, Your Homor,

| to Mr, Bain, We asked Mr, Bain abeut the police procedure,

What was the procedure? My, Grizeard obiected to the police
procedure, I belisve it's at Page 222 of the record, He
objected to the police preocedure; what !ae had been ingtxucted
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to do; what was the standard., You can't admit that, That's
not admissible at that time, that particular stage, and you
did allow us to admit it at the second stage, We suggest to
yout what he did «- if the Commonwealth is going to get its
picturesa, if the Commemwealth is going to get its blood-
stained shirt, then why can we not ask of Mr. Bain what were
you supposed to do? And the Court did not alloe us to go into
that.

Now, this i3 not a negligence case, Your Honor., It's
not scme prior event. It's not some nonlegal standard,
¥Mr, Bain's instructions as to what he was suppesed to do ==

i and we learned subsequently ha didn't have any instructions;

he was to, as Chief 0'Brien told us, use his judgment -
ghould have beem admitted at that particular stage of the

: proceedings, We should leve been allowed to Inquira of him

- and we were not. We submit to you that tha restriction which

you placed upen us prevented cur prssentation of the case on
- crosg-examination of the particular witnesses, particularly,

&. Bain, who we sought to pursue,. We suggestad to you that
- you camitted exxor in your ruling and we woved for a
ntscrial. We asikthat you reconsider at this time the motion

which wva made as to that.

Row, Your Eonor, we have gone through those points,
We wish to speak as to tha Commonwealth's case in chief,
There were other points which we spoke to. Again, we do not

Donn, Graham & Associale