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IMPORTANT NOTICE

CONCERNING TRIAL OF YOUR CASE

Due to 2 change in the law you are required to.have a lawyer representing you on the day of your trial. This
case has been set so as to allow sufficient time for you to employ an attorney. It is suggested that you make
immediate contact with a lawyer about representing you.

Your appearance on the trial date without a lawyer may cause great inconvenience and loss to witnesses who
have been required to come to Court. Therefore, any willful disregard of these instructions by non-indigents wall

cause inquiry tzw};d e Court concerning the st%\bom
Dated: /</ ) '

"~ Deputy Clerk/Magistrate

TRIAL DATE

Your trial date is .__z?___"a___day of \%A’zg" : , 19 7(( ,at ,ﬂ

o’clock (A& — PM.).
I hereby acknowledge receipt of this notice.

X@”\ Qk(t\fx)'srb’\_.

Attach copy to warrant. ~ Defendant’s Signature



U nGINIA s »
Ir. the Circuii C&.ct for the City of Martirs\ .lle, this the

13th Day of March , 12 78. _
Commonwealth
Vs: ‘ INDICTMENT: Sale of Marijuana - 178-21,109

-—Rey—Lynweod—Hai;ston_.__;______f_

Thiis day came the Attorrey for tiie Commonwealth

ard or woticr of said Acterrey ard for reasors annezrirz to the
Court, this cause is ordered cortinued urtil the first davy cf tle

May term rext on behslf of said deferndart.

RECORDED 1IN . YERIMHEW

FS

gwogn Pow ROK 29 pane b d-ﬂq_wlﬁ.




s : .
It the Circuik Cont. for che Citv of Merti:sville, this the

8th Day of May , 17278

Commonwealth

Vs: '  INDICTMENT: Sale of Marijuana - 178-21,109

Roy Lynwood Hairston

Ti:is day ceme tte A:ztorrey for thie _Commonwealth

. the, defendant - ' . .
erd or rcticr of sxkCOWMRS 2rd for reascrs Ponearir: o e

Cort, t:iis canse is orderad cor tinued urcil the first day cf che

- July . term rext on behalf of said defendart.

RECORDED Ih » \/uu{pe,oo

| Cmmaﬁaboxﬁjms.._ﬂ.@; %-17 1973
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CLERK’S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA
MEMORANDUM OF LAW CASES

COMMONWEALTH

Plaintiff(s)

=

ROY TYNWQOD HATRSTON

(Sell Maridjuana 11/23/77)

Defendant(s)

The Clerk is requested to summon the following witnesses in the above styled case, to appear &t 9:30

o’clock A. M. the_30th day of August , 19 78 Term of this Court,
in behalf of the Commonwealth
NATURE OF 'ro\f:—_
PROCESS DAYS MILEAGE TOTAL
1 Off. Michael O. Wiggs S
2 Det. Sgt. Fred D. Nestep oS S
3 Det. Wesley G. Ashley S N A P2
4 PD, City BAYEA K
3 LeM 4 tla
6 PRV Y IS
7 J WY LM X
S o, I Y5 A
i .
Tl - P
12 AT \%
13 \ “
12 AT
15 S A
16 v
17
18
19
20 .,

Ny Y 4@% 4.
(/ 3. Rendolpf Smith, Jr.

Ass't. Attorney for Commonwealth

- ——



UG T _
It &¢le Circuii Conrt for che Citv of Martiisville, this the

~30th Day of August 12 78 .

Commonwealth

Vs: " INDICTMENT: Sale of Marijuana - 178-21,109

Roy Lynwood Hairston

Ti:is day ceame tle A:torrey for e Commonwealth

the defendant by his Attorney
~ard or tctice of KXXEXEIXEEKIX ard fcor reascrs panegri, o le

Cort, t:is canse is orderad cortipued urzil the fivst day cf cle

November term rext on behkalf of said defendart.
_ VERIFiED
RECORDED Inm : -
- 1230 133
DB BE——

Commrnirn owrgaok 29 pgE_ 2 L1



VIRGINIA

IN THE CIRCUIT COURT FOR THE CITY OF MARTINSVILLE
COMMONWEALTH OF VIRGINIA,

Plaintiff
V. ) : ' CASE NUMBER
' 178-21, 109
ROY LINWOOD HAIRSTON, :
ORDER

Defendant .

- Upon motion of the défendant, for the reason that
his counsel is called to a federal court proceeding in Kansas
immediately prior to the date set for trial in this case, and
will be unable properly to prepare in time for the trial of
this matter, the Court being satisfied that the interest of
justice are conéistent.ﬁith the granting of a continuance,

It is ORDERED that this case be, and it hereby is,
continued to the next term of court, or until such other date

as it is determined by the court upon proper notice to both

parties.
ENTER this 4 ”day of December 1978.
g VERIFIED
2wl L IR0
- JUDGE VA

I ask for this:

. RECORDED in
C MNP sook DT pace £T 5

6
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CLERK’S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA
MEMORANDUM OF LAW CASES

COMMONWEALTH

Pla'intiﬂ(s)

Vem}

ROY LYNWOOD HATRSTON _

(Sell Mariiuana 11/23/77)
. | ' Defendant(s)

The Clerk is requested to summon the following witnesses in the above styled case, to. appear at 9:30

oclock __A._M. the 8th day of Decemher ey 1978 Term of this Court,

in behalf of the Commonwealth

NATURK OF TOTAL.
_ PROCESS | oavs MILEAGE TOTAL
i _Det.Sgt. Fred D. Nester S
2_Det. Wesley G. Ashley S
3_0ff, Michael 0, Wiggs S
4 PD, City
5 David J. Q'Neil . s |
6 Div. of Consolidated|labaoratories|Senvices
g 1 N. 14th Street, Richmond,| Vipgimia
9
10
11
12
13
14
15 IS
16 0
17 {2 ’
18 v
19 AL
-—0 . ’

J. ToPph Smit.
Ass't. Attomey for Commeonwealth
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CLERK'S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA
MEMORANDUM OF LAW CASES

COMMONWEAL TH

Plaintiff(s)
Versus }

ROY LYNWOOD HAIRSTON

(Sale Marijuana - 11/23/77)

Defendanit(s)

The Clerk is requested to summon the following witnesses in the above styled case, to appear - 9:30

oclock _Aes M. the 9th day of _APril ., 19_79_Term of this Court,

in behalf of the. Commonwealth

- ———

NATURE OF TOTAL

. PROCESS DAYS MILEAGE TOTAL
A Off, Michael O. Wiggs | . S
Det. Sgt. Fred D. Nester S
3. Det. We Go Ashley, PD, | S
A David J. O'Neil S

3 Division of Consolidated

6 Laboratory Services (.
7 1 Noxrth 14th Street Z11]
8  Richmond, VA WK
9 k4

0 D

T =\

12 D

13 [~

14

15

16

17

18

19




Gl T

It cle Circuii Conrt for che Citv of Hartiisville, this the

9th Day of April ’ 1279,

__Commonwealth

Vs: INDICTMENT: Sale of Marljuana - 178-21 109

. Case A
Roy Lynwood Hairston

Ti.is day cane tle A:torrcy for the Defendant and advised the Court t.
a material defense witness had not receive

ved service amd was mot available £
}F&a on Pls date,

rcCiét ot sdid Acterrev ard fcr reoascrs adnearir: o tie

Co-rt, ti.is canse 1is orderad cor tipued urzil rhe firs: oay cf cle

May

term rext on bekalf of said deferdart, and the Court
doth re-set this case to be tried on June 12th next.

RECORDED IN

.&uim{)ﬂ“ 800K 39 _proe_ 16O

{4,143
220 1979,
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CLERK'S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA
MEMORANDUM OF LAW CASES

COMMONWEALTH

Plaintiff(s)

-

ROY LYNWOOD HAIRSTON

Sell marijusna 11/23/77)
: Defendant(s) ‘

The Clerk is requested to summon the following witnesses in the above styled éase, to appear —at 9:30 -

oclock A+ M. the12th ~— day of June ' , , 1972 "Term of this Court,

in behalf of the Commonwealth

: / . ”:n’g::-:' m" MILZAGE TOTAL

~ i‘y’%/f./lvlichael 0. Wiggs TS _

P et.SGt. Fred D. Nester|-S _

. > Det. W. G. Ashley _— | S
_47291 City _

o 3 David J. O'Neil — S

6 Div. of Consl. Laborafories Fervicegs
7 1 North l4th Street
__g Richmond, Va
10
11
12
13 A
14 N\
15 AN
1 SI
17
18
19
20

Ass't. Anomey for _ Commonwealth 40




VIRGINIA:

In the Circuit Court éf the City of Martinsville, this the
12th Day of June, 1979 |
COMMONWEALTH
Vs: | _ INDICTMENT: Sale of Marijuana =

» - 178-21,109
ROY LYNWOOD HAIRSTON

This day came the Attorney for the Commonwea1£h; and Roy
Lynwood Hairston, who stands indictéd for a felony, to-wit: Sale
of Marijuana as charged in thé Indictment, appeared according to
the condition of his recognizance; and came also John Lowe, his
Attorney‘of his own choosing.

Whéreupon the accused was arraignéd and after private coﬁ-
sultation with his said attorney,'pleaded not guilty to the
Indictment, which plga was tendered by the accused in person, who
requested trial by jury.

The Court then impanelled twenty qualified jurors, free
from exception for the trial of the defendant, in the manner pro-
vided by law. Whereupon the Attorney for the Commonwéalﬁh and the
attorney for the defendantleach alternately exercised their rights
to strike.the names of ur veniremen from the panel, as providedv
by law, and the reméining twelve jurors, cdnstituting the.jury
for the trial of the defendant, were duly sworn.

Whereupon the Court proceeded to call the witnesses summons
in this case and it appearing that William Perkins, Jr., one of
the witnesses summonsed on behalf of the defendant, was not preéen

Thereupon the Court, the Commonwealth Attorney, the defehdantzand_




'his’Attorney retired to the Court's chambers and after a fﬁll
discussion was had the defendant by his attorney moved the Court
for a continuance., to which motion-the'Attofney for the. |
Commonwealth objects, and the Court over-ruled his objection
andlgranted the motion for a continuance. |

.Thereupon the Court set September 18th ne#t for trial
date, recognizing the witnesses to return on_said date, and
ordered a capias issued for the defendant's witness William

Perkins, Jr., and this case is ordered continued.

wev | VERIEIES

) onGE :
C Cn ~ wz@éyanmkg"" | ES -QB._..\QYJ

12
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CLERK’S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA
'MEMORANDUM OF LAW CASES

COMMONWEALTH

Plaintiff(s)
Verss } |
ROY_LYNWOOD HATIRSTON ' | _
(Sell Marijuana 11/23/77)
S Defendant(s) .
The Clerk is requested to summon the follbwing witnesses in the above styled case, to appear' a‘t. 9:30
ocock 2 M. the 18th 4,y o September L 19 79» Term of this Court,
in behalf of the_ _Commonwealth
— NATURK OF ' TOvAL T
PROCESS . DAYS MILEAGE TOTAL
A off, Michael 0. Wiggs S
. Fred D. Nester S
Det, Wesley G, Ashley S
PD, City '
A David J. O'Neil S
6 Chemist, Div, of Consolidated
7 Laboratories Services )
8. 1 N, 14th St., Richmonf, Va. — a1 M~
9 S N W1 717
10 = T 71
T X &5
12 -/
13
14
- 15
16
17
18
19
7 , _ _




Gl 1
It the Circui: Conrt for clie Citv of Marriisville, this the.

18th Day of September . , 1279 .,

Commonwealth

Va: | INDICTMENT: Sale of Marijuana - 178-21,109,
S . Case A

Rovy Lynwood Hairston

Ti:.is day cane tle A:torrey for tie Commonwealth and advised the Court
that the Drug Chemist in this case was unable to appear this date;
erag or irctice of s~id Acterrevy ard fcr reascrs A2omearin - o e

Co 'rt, t:.1s canse is orderad coritipued urzil the ficvs: vey of cle

November term rext. mmmmxaxaxxwmm

ECORDED. IN
: ) 200K __pace G2

_ VERIFIEB
2851880

14



178-21,109 P. 33

CLERK’S OFFICE CIRCUIT COURT
CITY OF MARTINSVILLE, VIRGINIA'
MEMORANDUM OF LAW CASES

COMMONWEALTH

Plaintiff(s)

=

ROY LYNWOOD HAIRSTON

(Sell Marimuana 11/23/77)
- . Defendant(s) -

The Clerk is requested to summon the following witnesses in the above styled case, to appear 9:30

 oclock M. the 11th = gay of December , 1972 _ Term of this Court,

in behalf of the Commonwealth

Pr——
———

NATURK OPF TOTAL

- PROCESS DAYS MILEAGE TOTAL
A Off., Michael O. Wiggs S ’
2 Det, Sgt. Fred D, Nested S
3 Det. Wesley G. Ashley S
4 PD, City
5,Bﬁrld Jo O'Neil S

_6 Drug Chemist, Div. oOf
7 Consolidated Laboratdries
8 Services, 1 N. 1l4th S§t.,

9 Richmond, VA

10

12 ALy A

i3 i KA
‘/|4 kﬂﬂﬁ!d ir‘!‘2!"’!i\ t&‘ 1’.?‘"
‘/LS_E‘&?__&M]A. P

16 Y
- 17 M

18

19

20

,0 WM%

J. Randolph Smith, Jm&”
Attmney for _Commonwealth

15



© 178-21,109

Commonwealth of Virginia IR -
City of Martinsville = 7 To-Wit:
ST e e |

INn THE CircuiT CourT OF THE CiTY OF MARTINSVILLE, VIRGINIA

THE GRAND JURORS OF THE COMMONWEALTH OF VIRGINIA, IN AND FOR THE BODY OF THE

CITY OF MARTINSVILLE, NOW ATTENDING SAID COURT: AT ITS __FEBRUARY TERM, IN

THE YEAR 197.8

UPON THEIR OATHS PRESENT THAT . ROY LYNWOOD HAIRSTON

ON or ABouT THE —23Zd pay or ___November ___ .iN THE YEAR 1977 IN SAID CITY,
did unlawfully and feloniously sell to .Mic_ha_fei O. Wiggs a-
controlled substance, to-wit: A 'quan‘_'t:i.._'ty of marijuana, a

Schedule I controlled substance,

IN VIOLATION OF SECTION 18.2-248 ; OF THE CODE OF VIRGINIA (1950) AND
AGAINST THE PEACE AND DIGNITY OF THE COMMONWEALTH.

THIS INDICTMENT is Founp oN THE EViDENCE oF Dete. Sg.t. Fred D. Nester

and Off, Michael O, Wiggs

VWITNESSES SWORN UPON THEIR OATH BY THE FOREMAN OF THIS GRAND JURY.

16



- “ . . ) 4 _4 .
“VIRGINTIA: = ( - - '

In the Circuit Court of the‘City of Mértinsville, this the _11th

Day of December , 19 79
COMMONWEALTH | | |
- VS: . INDICTMENT: Sale of Marijuaﬁa - 178—21,109, Case .

Roy Lynwobd'Hairston

This day came the Attorney for the Commonwealth, and

Roy Lynwood Hairston ., age , who stands indicted for

a felony, to-wit: __ Sale of Marijuana

as chargad in‘the'Indictment,

(appeared according to the condition of his _ recognizénce); and came

also John Lowe ' , his Attorney:@hsveﬁﬁr
sEonecapnodnted (of _his own choosing). |
Whereupon the accused was arraigned and after pfivate consultation
with _his said attorney, pleaded not guilty to the Indictment, whiéh
plea was tendered by the accused in person, who requested trial by
jury. | |
' The Court then impanelled twenty qualified jurors, free from
excention for the trial of the defendant, in the manner proviﬁed by
law., Qhereupon the Attorney for the Commonwealth éﬁd the attorney for
the defendant each alternately exercised their rights to strike the
- names of four veniremen from the panel, as provided by law, and the
remaining twelve jurors, constituting the jury for the trial éf the

defendant, were duly sworn.

17



After 6pening statements, the Court and jury heard the evidence
presented by the Commonwealth and the defendant. At the conclusion of
the Commonwealth's evidence, the attorney for the defendant moved the
Court to strike the Commonwealth's evidence on grounds stated to the
record, which motion was overruled and excepfiou was noted); (at the
conclusion of all the evidence, the atﬁorney fof the defendant renewed
his motion to strike the Commonwealth's evidence on the same gfounds;

which motion was overruled and exception was noted).

After hearing thg evidence, ;hg ins;ruc;ibns of the Court
and argument of counsel, the jurors were sent to ﬁhe jury room tdi
consider their verdict. They subsequently returned their verdict
in open Court, in the following words: '"We the Jury find the
defendant guilty of a selling marijuana, as chafged in the

| Indictment and fix his ﬁunishment at '"'5 years confiqement in the
penitentiary and a fine of $1.00. Raymond A. Dietz, Foreman."

The attorney for the defendant then moved the Court to set
aside the verdict, for reasons stated to the record, which motion
was over-ruled, to which ruling the defendant by counsel excepted.

' The Court, on motion of the defendant by counsel, before
fixing punishment or imposing sentence, directs the Probation
Officer of this Court to thoroughly investigate and report to
‘the Court, as provided by law; said Probation Officer is to
expedite this investigation and report upon the completion of the
same his finding to the Court, at which time the Court will set a
hearing in this matter, and this case is continued until said
hearing.

It is further ordered the defendant be permitted to remain

on bond until the aforementioned hearing.

18



The Court certifies that at all times during the trial of
this case the defendant was personally present and his'attorney
was likewise personally present and capably represented the

defendant.

19



VIRGINIA:
In the Circuit Court of the City of Martinsville, this the
19th day of February, 1980
COMMONWEALTH )
VS: | INDICTMENT: Sale of Marijuana - 178-21,109

Case A
ROY LYNWOOD HAIRSTON .

This day came again the Attorney for the Commonwealth, and
Roy Lynwood Hairston, age , who stands convicted of a
felony, to-wit: Sale of Marijuana, as charged in the indictmént,
and came also John Lowe, his Attorney of his own choosing.

And it appearing to the Court that the Probation:Officer-to
whom this case has been previously referred for invéstigation, is
sick and unable to appear in Court this date, and the défendant |
and his attorney offered no objection to proceeding without the
presence of Mr. Anderson, they having no cross-examination they
' wished.to make. Thereupon the written report of the Probation
Officer was presented to the Court in open.Court in the presence

of the defendant who was fully advised of the contents of the

report and a copy of said report was also delivered to counsel for|-

the accused. The defendant by his attorney moved the Court to
strike certain portions of the presentence report, for reasons
stated to the record, which motion was over-ruled and exception
noted. The report of the Probation Officer is'hereby filed as a
part of the record in this case. |

The defendant and his attorney were then given an opportunity

to present such evidence as they desired to present in this matter|

Whereupon the Court taking into consideration all of the evidence

in the case, the report of the Probation Officer, the evidence as

20



presented by the defendant, and it being demanded of the defendant
if anything for himself he had or knew to say why judgment should

not be pronounced against him according to law, and nothing being

offered in delay of judgment. Thereupon the defendant by his
attorney movéd the Court to suspend all qf a ﬁart of tﬁe“sentenée,
which motion the Court doth over-ruled, and it is accordingly the
judgment of the Court that ﬁhe verdict of the Jury heretofore
rendered in this case be affirmed aﬁd the defendant is hereby
sentenced to confinement in the penitentiary of the Commonwealth
of Virginia for the térm of 5 years and to pay a fine of $1.00,
and that the Commonwealth of Virginia do recover against the said
defendant its costs by it about its prosecution in this behalf

expended in the amount of §$

The Court orders that the prisoner be allowed no.days credit
for the time spent in jail awaiting trial.

The Court certifies that at all times during the trail of thig
case the defendant was personally present and his attornej was
likewise personally present and capably represented the defendant.

f Counsel for the defendant advised the Court the defendant
desires to appeal the judgment rendered, and accordingly the Court
suspends execution of the sentence for a period of 30 days and such
additional time as may be necessary, until the said appeal is
acted upon.

It is further ordered the defendant's recognizance heretofore
entered into shall remain in full force and effect pending the
appeal.

On motion of the defendant, by his attorney, it is further
ordered the transcript in this case be made a part of the record,

and the defendant is reQuired to bay to the Court to the Qleik

thereof‘a deposit of Five Hundred Dollars ($500.00) on said

transcript.



ASSIGNMENTS OF ERROR

1. The ﬁrial’court violated the Appellant's
rights guaranteed by the Eighth and Fourteenth Amendments to
the United States Constitution,.YQ. gggg;égg. §1-16 and
other pertinent authority by trying the defendant pursuant
to Va. Code Ann. §18.2-248, where Appellant had moved the
Court to try him pursuant to Va. Code Ann. 518.2—248.1, thé
latter provision deciassifying marijuana as a controlled
substance, substantially lightening the penalties for the
distribution of relatively small quantities of marijuana and
embodying the General Assembly's policy‘decision that marijuana

should be treated differently from other controlled substances.

s
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ses called, sworn,' ated and excluded

from Courtroom.)

THE COURT: For the purpose of the record,
let's show that we're in Chambers, that the

- ' ‘defendant is present with counsel and Mr. Smith
is present on behalf of the Commonwealth and
Mr. Lowe has indicated earlier that he has
some motions to make. | |

MR. LOWE: ‘YesAsir, my first motion is to have the

Court direct that Mr. Hairston will be tried under §18.2-248.1

which is the relatively new provision relating to penalties

for sale gift, distribution or possession with intent to sell,

give or distribute marijuana, which is a substantial philosophical

policy change from the prior law. One of the changgs that is

most important about that is not merely the change in some

of the punishments that are called for, but the philosophical

and policy decision by the legislature, that based on the -

present information available to it, it is concluded that

" marijuana is no longer to be considered a controlled substance

in any of the schedules in Title 54 but is such a nature that

should be considered on separate basis entirely with its own
provisions and its own penalties. We believe that on a basis
of due process this represents a legislative finding that the

classification of marijuana was incorrect prior to that time,

23
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based on information now known to the legislature and that
in the light of that, on the basis of Virginia State Constitution
and the Constitution of the United States and not just due
process but other provisions including cruel and unusual
punishment provisions that Mr. Hairston is entitled under the
new law which in this case, and which the evidence has.anticipated
to be 3 pounds of marijuana wéuld mean that he was 6nly
charged with a class five felony which means that he could
receive I believe a maximum of ten years in the penitentiary
and - in the discretion of the jury, up to 12 mbnths in
jail and a finé, I d&nft recall the amount of the fine.
Wé believe that that the Constitution requires this, we believe
that §1-4 is a legislative mandate relating to the time and
earlier occasioﬁ'when the Code of Virginia was repealed and
amended, indicating the defendant should be tried under any
mitigated offenses, even though the offense took place when
the former harsher punishment or offénse classification was .
in existence. We can take this together, that he sﬁould.be
tried by this, and I state in his presence and for him that
he would consent and in fact asks the Court to try him under
this new provision for the reasons that I have stated.

THE COURT: What is the date of the

amendment?

MR. LOWE: 1979.

)

MR. SMITH: July 1lst, 1979.

<4
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THE COURT: Mr. Commonwealth, would you
like to reply to that motion?

MR. SMITH: Yes sir. Your Hoﬁor, of course this
case ;rose in 1977, and at that time and up until July 1lst of
course the law remained unchanged as far as this'offense is
concerned. As you recall the date of this case has been
continued twice based on the absence of witnesses; one timé
I think it was absence of witnesses for the defense, and the
other time Mr. O'Neil's situation which required - which pfevented
him from being present which of coursé was a Commonwealth
witness, so the fact that this case is beihg tried after
July 1st, 1979, is more of a fortuity than anything else based
on just the happenstance, or circumstance of the witnesses.
So, I ﬁhink that would certainly go against any sort of
change, number one, this law Wént into éffect July 1, 1979 so
obviously Mr. Hairston could not have been in violation of
this law at the time he committed the acts that he committed.
At that time and for some years prior and almost two years
subsequent to that the law remained unchanged as to what the
consequences were of the acts that he did. Tﬁat'law of'coursé
was not repealed in so far as a person could be prosecuted under
it. I think that this Seétion cited in Title One does not
in.any way,shape or form, it's a very vague section, it does
not in any way, shape or form say that the court can or has

to try someone under a law that was not in existence at the time
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. they committed the offense that they committéd. Now as far

as the philosophical change, I have a hafd time understanding
that because about the only change I would say that ﬁas»made
was the~penalties were changed to some extent and in fact
instead of carrying a penalty of five years, not less than
five years nor more than forty years and a fine up to $25,000,
the disfribution of more than five pounds of marijuana

remains a very serious felony carrying from five years to
thirty years. The quantities below that have been reduczd
somewhat in that the - more than one-half'punce-but more thaﬁ
five ounces is a Class Five felony which carries up to 10_
years in the pentientiary so that can't be looked ﬁpon as an .
insignificant type of crime. About the only thing I would

say that has changed of any real significance is the fact that
the distribution of not more than one-half ounce has been
reduced down to a Class One misdemeanor whereas under the

old law unless'it was an accommodation distribution it still
fell under‘the five to forty, plus $25,000 fine provisions

so I would say thefe has been reaily very little change except
insofar as the small minute quantities of marijuana have beeﬁ
changed. Some changé has been made in the intermediate quaﬁtity.
So far as any philosophical - marijuana is still illegal.

It's still illegal, only reason for any kind of legislative
classification is purely for the purposes of setting forth

the crime and setting forth the punishment and whether you
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call it marijuana, and make it illegal under its name or call
it a Schedule I controlled substance and make it illegal and
provide pénalties for distribution under that provision of the
law, I don't see where it makes any real difference. The point
is marijuana is still illegal and distribution of it'ié'still
illegal and has been and as far as I know there's no indication
that it won't continue to be for a long time in the future.

THE COURT: Alright, Mr. wae, 1'1ll overrule

your Motion to go under ;héinew statute. .

MR. LOWE: Note our exception. YourAHonor, a couple
of other brief matters. I would renew at this time m& Brady
 Motdsp that I filed and also under the Agurs Case and Dozjér
Case, I Wwpould make demand upon the Commonweaith for a)}d matters
previously raguested and I understand from an infgfmal conferénce
with Mr. Smith this morning that he has no new disclosure under
those provisions. INyould also ask specifically whether the
Commonwealth has any speégific knowledge about the whereébouts
.or any other facts concerning\a gértain a black male named
"Timmy" which has been discysSedwith the Commonwealth and
again an informal disvussion with Mr\Smith, he indicated they
did not but I think d6n the record I must wake those known to
protect the recofd. And, so I would make thay motion at this
time.

THE COURT: Mr. Comﬁonwealth, I hknow
nothing about these matters. Since yQu've

discussed those with Mr. Lowe, is that bA <7
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A THE COURT: Ladies and gentlemen, it's now

MR. LOWE:
a clear possibility

the Jury would £fill

time for you to retire to the Jury Room

to reach your verdict in this case. Your
first order of business when you get in thé
Jury Room is to elect one of.you'as-a
foreman of this Jury. -I have prepared

two form verdicts for your foreman to use
as a guide in drafting the verdict of this
Jury. One reads; fWe; thé Jury, find the
defendant guilty of ____ as chérged in

the indictment, and fix his punishment at
___. Signed by the Foreman.f' The other
verdict reads, '"We, the Jury, find the
defendant not guilty as charged in the
indictment. Signed‘by.the Foreman."

Now, whichever way that this Jury so finds
have your foreman to w:ite the verdict of
the Jury on the indictment that the sheriff
is holding.

Your Honor, I'm not entirely clear. Theré's
of an accommodation sale, do we ﬁnderstand
in the words in that blank?

THE COURT: I'm just talking about the

verdict, they'll have to find ---
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MR. LOWE: So they will use that form, whétever-
or whichever way they determine?
THE COURT: That's .right.
MR. LOWE:»'It says,"... as charged in the Indictment",
Judge, that's the prdblem we have. ObQiously he's nof charged
in the Indictment for accommodation and if the JuryAfindsA
him guilty of accommodatioqﬂbut not a fel&ny then I think
- "...as charged in the indictment" is not correct language td'
~have in there. ,
THE COURT: I think with the instruction,‘
the Jury could find him gﬁilty of a sale,
or guilty of accommodation. |
MR. LOWE: Or not guilty. |
THE COURT: And I think,"...as charged in
the Indictment'" covers them ail.
MR. LOWE: Alright. We except to the ruling of the

Court.

(Jury retires.)

IN CHAMBERS:

THE COURT: For the purpose the record,

's. show that we ar@ in Chambers, the

defendant\js~present with counsel, that

ttorney is present.

The defense indicated a e time we were

arguing Instructions that they
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IN COURTROOM:
( Some time elapses, Jury returns to Courtroom.)

THE COURT: The sheriff has indicated.
you have a question. |
JURY FOREMAN: = Yes sir. There three ways we

can find the defendant. We ‘can find him innocent of éhe

charge; we can find him guilty of a commercial sale; or

we can find him guilty of an accommodation sale. If we find

him guilty of an accommodation sale, the confinement could

be for up to 12 months and a fine of not more than $1,000.

If we find him guilty of a commercial sale the confinement

is in the penitentiary for not less than five years nor

more than forty. And the question was, under circumstance

of that nature; when would he be elgible for parole?
THE COURT: That is an item that I
éannot discuss with you at this pointf
What I would tell you is that you ladies -
and gentlemen have the duty of fixiﬂg what
you consider to bé a faif sentence at
this time. Parole is something that we
are not dealing with now. It's done by
a different body and we are not to
concern ourselves with that aspect of it
at this point but your burden and your duty
at this point is to decide what a fair

punishment would be under the evidence
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that you've heard today but you cannot
go into these other aspects éf it;

JURY FOREMAN: Are we correct that under the
circumstances that he would be found guilty of‘a commercial
sale, the penalty is not less than five years?

THE COURT: Not leés than five nor more
than forty and a fine not to éxceed
$25,000. I feel that is aboﬁt as far
as I can go, specifically.
(Jury returns to Jury Room; some time elapses; Jury returns
to Courtroom.) |

CLERK: Ladies and gentlemen of'the_Jury, have you
agreed upon a verdict? |

JURY FOREMAN: Yes we have.

CLERK: Listen to the reading of‘YOur verdict.

'"We, the Jury, find the defendant guilty of selling
marijuana, as charged in the indictment, and fix his punishment
at (5) years confinement in the penitentiary and no fine.
Raymond A. Dietz, Foreman." So say you all?

THE COURT: Ladies and Gentlemen ---

MR. SMITH: Excuse me, Your Honor. I believe under
the Statute this calls for a fine.

JURY FOREMAN: We would like ﬁo add $1.00 fine.

| THE COURT: Do you have any objection to

the fine, Mr. Lowe?
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MR..LOWE: Your Honor, the Jury has rendered its.
verdict. I wouldn't want to make any advisory opinions.
THE COURT: Ladies and gentlemen, tke
Statute reads that if you fiﬁ@ him
guilty of selling, it says, and a fine
not to exceed $25,000.CO. If you would
place a fine in the verdict, and agree
upon an amount, and add that to the verdict
technically speaking the language of the
Statute calls for some fine. If you
can agree on  a normal amount I will
acceét it.
JURf FOREMAN: We have agreed on a fiﬁe of $1.00.
THE COURT: Just add that to the Verdiét
there.
(Foreman amends verdict.)
CLERK: Alright, let's read the verdict back to the
Jury.
CLERK: Listen to the reading of_your verdict.
'"We, the Jury, find thé defendant guilty of selling marijuana,
as charged in the indictment and fix his punishment at
(5) years confinement in the penitentiary~and a fine of $1.00.

Raymond A. Dietz, Foreman." So say you all.

JURY: Yes.

32
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THE COURT: Ladies and geltmene, I know
it's been a.long day for you; Certainly
thank you for serving today, and you are
now excused until further notice.
MR. LOWE: I move to set aside the Jury verdict as
being contrary tb'the law and to the evidence in the case.

THE COURT: Alright, I overrule your motion.

MR. LOWE: I would like to ésk the Court to‘direct
a Psesentence Report Be prepared on Mr. Haristoh, and thag
he be aNlowed to rémain on bond, pending appeél, being oh
call to the™Qourt or to his Probation Officer.

THE COURT: What is the Copffionwealth's
nosition there?

MR. SMITH: We\believe, Yourv'onqr, he has an
absoiute right, according toNthe stdtute, to a presentence
report. I have no objection t¢g/that, since he has a right
to a presentence report. don't qulte understand tﬁe Court's
question beyond that pgint.

E COURT: That he remaih on bond?

MR. SMITH: I am not aware of how much e bond is
in this casg/, to be quite honest with you.

MR. LOWE: Whatever it is, Judge, he has appeare¥
every time, we have been here at hearings, he has kept in coﬁt- t

ith me.
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MR. LOWE: Putting aside the unsupportable.rumors
that are obtained in the presentence report because I think
they should be given little or no Weight, I argﬁe no weight.
Whether there are rumors good or rumors bad about Mr. Hairston.
The facts are pretty cléar that this is a man who comes from
a good family, in terms of his pérents; who has a good familyé
in terms of hié wife; he has a good marriage which has ﬁeathered»'
a very stormy period and a lot of difficulty in this case and
Your Honor knows this cése has run over a period of a year_aﬂd,
a half now, his Wife has stood by him, they have a very cohesive
nuclear family. The marital history and domestié envifonment
I think reflects this, I think it reflects that Mr. Hairston
" has been a hard ﬁorking man. - He has held jobs, he has, righﬁ
now in a period of transition not knowing What is.going to
happén in this hearing did not try to get into any particular
career of long term employment but based on a favorable ruling
by Your Honor would go back and seek employment as he has in
the past had. His education I think is certainly average
educational background, his other factors rangiﬁé from his
health and his part time activities, leisure activities, etc.,
are ali reflective of a éerson who has substantial capability
to contribute ;o this community or any other community in |
which he lives. There is no question that he has been

convicted of an offense which requires treatment for a number
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obviously the element of punishmént must be involved, the element
of rehabilitation must be involved. The idea of setting some
sort of prescedent i;.something that Mr. Smith would no doubt
argue. Send the word out to the streets is what the Commor ealth
Atﬁqrney ususally says bﬁt sending the word out to the streets
has two edgeé to it. Mr. Hairston has a good solid family

and he has been regularly employed, he has supported his

family, he has a lot of very good things in his.family life and
in his own personal life which are to be encouraged in young
people foday and the message that goes out to the streéts should
alsb include that when you make a mistake the Court is‘going
to}give you credit if'you haﬁe maintained a good family life,

if you are supporting your family, if you are regularly employed
and if you have in every way been a gobd citizen, then it's |
not going to be as difficult as if you in‘addition to

violating the law you have also been a rascal or not been
employed regularly , or have left your family or abandoned

your wife or failed to support your Chiidren then the word

that goes out to the street must aléo be that you are going

to be given consideration if you have been a good father and

a good husband and a good record of employment, etc. and I

think this kind of case cries out for that. We have a unique
situation here and in addition to that we had a Jury that came

out in the middle of the deliberétions and asked you avquestion
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I can't quote but the substance of it was whether they were
limited to 12 months in jail or whether they could give him
somewhere between the‘12 months in jail and the five years in
the penitentiary. It was obvious from that, that the Jury
did not feel - at least some of the Jury members dié not feel
comfortable with the five year senteﬁce or others didn't feel-
comfortable with the 12 months sentence perhaps. The point

I'm making is, in that regard, is that I think; Your Honor,

when a Jury gives a man more than a minimum on a charge then

the Court is a little hard pressed to say, "Well, the Jury
didn't have power to éuspend so I don't know what they would
have done." 1If they gave him more thaﬁ mimimum then obviously
they were going to suspend, but here you have a mah that was
given the bare minimum that the Jury could give on the charge
that they convicted him of. Now, we'llvnéﬁer know, I suppose
unless we polled the jurors individﬁally whether they would
have suspended three of years of that sentence or remitted it
to a jail sentence if that had been optional to them, if that
had been open to them. Their quesﬁions asked on thé day of
deliberation would suggest however, that they full well may
have done that if they had been given the power to suspend
and of course the Jury does not have that power under the

Virginia law today, so I believe this is a case where the Court

‘has to take particular notice of circumstance where the Jury
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may have had to give him more than the punishment that they
felt was appropriate simply because that is what the minimum
was prescribed by law. When you combine that with the factors -
that I have already cited I think this case calis out for the
Court to suspénd all or a part of the sentence. Now; how much
exactiy to suspend is something Your anor wili have to weigh.
It certainly seems to me that when you weigh the circumstances
of thé case, the téstimony was pretty clear by Mr: Hairston,

it was uﬁrebutted by anybody, it ﬁas undispuﬁed that he did not
receive any profit or any benefit or any money or anything
from this‘sale. This was, if'it‘waS'a felonious sale in
contemplation of the law it is only because of the Ricky King
case which says that any time money is involved you dbn't
look to whether you made profit or anything. This.is a geﬁeral
overstatement of the King case but the eséence was that the
instrctions to the Jury was to that situation. We believe that
taking all of these factors into consideration the Court
ought to suspend, certainly ought to suspend three years of the
five and would still require‘Mr. Hairston to serve something |
in the order of six months before he's even elgible for parole
and one of the factors I would ask Your Honor to consider -
very seriéﬁsly in suspending the,entire sentence is that

this man's family is dependent upon him for support,they're
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going to become dependent upon who knows, I haven't made
inquiries as to whethgr they would become dependent upon.welfare,
whether the family would be able to help them, what things

they have, but certainly the poor financial condition indicates
that Mr. Hairston does not have any éssets to speak 6f~and

is oBviously, the automobiles that he has, there is no indication
thét he would sell anything, be aﬁle to make anything on the

sale of that, and Your Honor is well awére as a practical

matter when you have a éontract on an automobile you got it

off the lot and it depreciatés about 35 7 and there's no
indication Fhat evén if you are the seller, if he sells the
automobiles for example that he could get any assets to

support his family. I would ask Your Honor to weigh that

very heavily, that this man has a family, he has been a good
provider and to.suspend so much of his senfénce that would

enable him to be back supporting them again in a vefy reasonable
period of time so that he can prevent them from becoming a

public charge. The evidence again that Mr. Hairston points

out, I think the Court remembers this, but I will recall it for
the record, that Mr. Hairston's testimony which is uncdntradicted
is that he was doing a friend a favor, it was not that he was

in some kiﬁd of‘a big business operation for himself and

I think that puts a different light on it. I would also point

out to Your Honor that this is not a man who sat in the Courtroom
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silently, who defied and lied, tried to get out of something
by lying. This is a man who took the witness staﬁd, who
acknowledges anticipation, who acknowledged that he did
violate the law;'that it was wréng, and said he was sorry
for it, I think that has some impact on the Court aiso;-
and perhaps is one of the factors that troubled the Jury in
their sentencing deliberation and why they came out and asked
you about intermediate sentencing possibilities and I think
that in.terms of the rehabilitation, and the need for
punishment, I think that the Courts have always said that the
first step toward rehabilitation ié to-acknowledge.thaﬁ you
are wrong, that you are guilty and to ﬁurn away from the
path that you are on. I think that Mr. Hairston has cleérly
done that inlthis case and is entitled to some consideration’
by Your Honor.
THE COURT: Alright, Mr. Smith, do you
have any reply to that?

MR. SMITH: Yes sir; I'm not going to make much
of a reply to that. I was just going to say that if you
can mind read a jury, they came out with an inquiry ébout
the range of punishment was in the instructions and I think
that's all they did. ‘The Jury obviously did not believe

Mr. Hairston's accommodation approach to the thing and they
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did not find him guilty of accommodation. They_found him

guilty of the main offense which was the profit type distribution
or commercial type diétribution. So, I don't think we can

second guess the jury and say well, if they had the choice of
suspended sentence they would have done this or that. They

did not give him the 12 months on the accommodation, they

gave hiﬁ five years for commercial sale. Now, I think thaf
pretty well shows what the Jury thought about the case. The
commercial sale type situation. I would say it always amazes

me how somebody can get up and say, this pérson was such ;

nice person, such a respec;able businessman, and all this kind

of thing, but yet he.made the largest drug tramsaction, in

fact the largest marijuana sale in the City of Martinsville.
That, to me, ought to say something about him. Now, you

would expect that from.somebody from (---inaudible------

so to speak, but to be it would narrow it down to his discredit
when he is such a respectable, responsible person that he would
get'involved in what turned out to be the largest sale made

to the Police Officers‘here in the City of Marfinsville, and

that to me is of grave significance, thén just about anything
else in the case. I think the Jury was leaning on him, considering
the size of the sale, nature of the situatién, and I feel that

to suspend tke sentence would be an absolute absurbity, considerihg

the nature of the transaction and his position. There was
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absolutely no logical legitimate reason for Mr. Hairston to

be involved in it, this story that he told about it being an
accommodation obviously}was not believed by the iury and the
whole situation in its entirety in my view should fall down and
be something, the Jury sentence shoﬁld be affirmed. I feel
like their sentence is certainly not an unreasonable

extreme outlandish, totally unresponsive sentence to the
offense as it was and I think the Jﬁry sentence should stand.
That would be my argument.

THE COURT: Alright, gentlemen, the
position I find myself in at this point

is that not sentencing this defendant

on guilt or innocence, I find myself

in the position that the Jury has already
found him guilty and imposed the sentence
and the question is whether or not this
Court is going to do anything about the
sentence that was imposed by the Jury;

Now, certainly Roy Lynwood Hairston realized
at the time he chose to be tried by a Jury
that if they did find him guilty that they
would sentence him and that in their fixing
of the sentence that they had no power -

to suspend any portion of the sentence.

That goes without saying. Now, this Jury
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I think heard all the evidence, they did
find guilt. The law of Virginia placed

five years as..a minimum in this particular
offense. Whether that's good, bad or
indifferent, that is the law. Nsw,~I

will admit that Roy Lynwood Hairston has

a good record. In going over this presentence
report, I don't see anything outlandish
about him. This Court is'not particu}arly
concerned with what goes out on the street.
The Court is concerned in doing justice

in the Court. And, hopefully, that wouid
create a good impression from the Court

and have its effect on society as a whole.
Now, as to the famil& situation, unfortunately,
when a person is incarcerated it.normally
hurts the family more than the individual
who is incarceratéd but this happens in all
cases and any time anyone loses his fréedom’
- for any period of time it not only hurts
that individual; it hurts all of his loved
ones to do without him, to do without tﬁe
the things that he could provide for them.

Now, in this case, and with the record that
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this defendant has, there ié a parole
element and I can't sit here and tell you
exactly what that would be. I'm sure that
Mr. Lowe has discussed this witb'this
defendant but if I remember correcfly

from the chart that I received from the

Department of Corrections the phrase that

was a. guessability date, that on a five
year sentence that he has the possibility |
of being paroled somewhere around one

year.

Thirteen months and ten days. |

THE COURT: But there are a lot of factors
that play into this. I am nét aware.of all
of those but I think when I look at this
I'see, the Jury fixed a éentence. They
gave him the minimum sentence that

they could give him under the law.

I remember the fine;_they did not givé him
any fine and after I talked to them thkey
did agree to give him a one dollar fine.
That tells me that the Jury had considered ;

this matter, and Mr. Smith pointed out they

‘had the right to find him guilty of
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accommodation but they chose not to do so
and why I do not know but they were the
finders of the facts. And, looking at
the jury verdict as a whole I do not

feel that I can tamper with it.. I feel
like it's a good jury verdict, it's
juétified under the case, the evidence

in this case, I feel that this Jury

could have gone either way. They could
have found him not guilty, they could
have found him guiltf‘or théy could

have had an accommodation finding and
they made their finding and I see no -
reason for the Court to become involved
at this point. So, Réy Lynwood Hairston,
let me say this toAyou at this~éoint.

I feel that Mr. Lowe has very ably and
capably represented you throughout this
trial and that you and he have been present
at each and every stage of this trial and
it would be the judgment of this Court
that you be sentenced to five years in |
the’State Penitentiary and that you receive

a fine of $1.00. And, for the purpose 6f the
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record, Mr. Lowe, I'll overrule your

Motion to Suspend.

MR. LOWE: Thank you. Your honor, I have fully
advised in anticipation of the possible options of what
yo could do today, I have fully advised Mr. Hairston g¢f
his appeal rights, and he has indicated that in thev-vent
the Motiwn was denied today that he does wish to Appeal, ﬁe :
will nofe hXs appeal within 30idays as required by law.
‘I would ask thy Court to suspend execution ¢gTf the sentence
for ﬁhirty days sybject to his filing notAce of appeai_within
fthat time and therea{ter if he does, t{ suspend it'fbr thé
three month period whick enables us/to file our petitisn
wifh the Supfeme Court of irgin'é. At.the éresent time
I anticipate that I will be 3¢fving as appellate counsel for
him and ask that his bond cdntihue in the interim éeriod.
THE ZOURT: Ai.ight, Mr. Smith, do you
| hgtre any reply_to that? |
MR. SMITHA He's currently undyr $10,000 bond, is
that correct?. |
‘MR./LOWE: I think the bond is more XYhan adequate.
We have begh through this before.
MR. éMITH: Well, I wanted to make sure.
THE COURT: th is the surety?
MR. LOWE: Julius Murrell, and he has indicated 3

illingness to continue on the bond.
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Igasewcb ckiiticarefully, articularly:

Enclosures
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Roy Lynwood Hairston, Appellant,

against Record No. 800910
Circuit Court No. 178-21,109

Commonwealth of Virginia, Appellee.
From the Circuit Court of the City of Martinsville

Upon the petition of Roy Lynwood Hairston an appeal is awarded
. him from a judgment rendered by the Circuit Court of the City of Martins-
ville on the 19th day of February, 1980, in a prosecution by the Common-
wealth against the said petitioner for a felony.

This appeal, however, is limited to the consideration of
assignment of error No. 1 which reads as follows:

1. The trial court violated the appellant's rights guaranteed
by the Eighth and Fourteenth Amendments to the United States Constitution,
Va. Code Ann. §1-16 and other pertinent authority by trying the defendant
pursﬁant to Va. Code Ann. §18.2-248, where appellant had moved the
court to try him pursuant to Va. Code Ann. §18.2-248.1, the latter
provision declassifying marijuana as a controlled substance, substantially

/lightening the penalties for the distribution of relatively small gquanti-
ties of marijuana and embodying the General Assembly's policy decision
that marijuana should be treated differently from other controlled
substances.

On further consideration whereof, it is ordered that the parts
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of the record to be printed or reproduced in the appendix are to be
limited to thése parts of the record germane to assignment of error
No. 1, and the briefs to be filed shall be limited to such discussion as
is relevant to the assignmeﬁt of error upon which this appéal is awarded.

The petition for appeal is refused as to the remaining assign-

ments of error.
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