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I CRANE. SNEAD & ASSOCIATES. INC. 
COURT 

11CS EAST M.\IN STREET 

RICHMOND. VIRGINIA 

PHONE • ZS\J t 

38. William H. Forst - Direct 

1 A 
. . . 

Yes, I think we could take a ver:t str1ct ·. 

2 interpretation of .040 and require every corporation that .is .· 
... 

3 not in Virginia to apportion everything, to allow·. 

4 then\ to allocate zero, because under the lav1 it's all 

5 business income, and we are just going to divide it up on 

6 the three factors· or the one factor, depending on what type 

7 of corporation you are. 

s The Suprem9 Court of the United States 

9 has indicated recently in Morman case that the states 

10 really have pretty much of that situation, and in 

11 Virqil'lia \>Then I came one of tha first policies tb.at \·le 

i2 annunciated ':.·las one that said that if the o.f 

1:3 apportionment/allocat:ion ln this law produces an unconstitu-

1-1 t ion:al result and the Virginia law \vas the reason, that '"e 

15 l'i'ould consider an alternn.te method for dividing up the • 

16 Alld, that was one of the reasons why \>le 
,• . 

'"r • 

17 have taken the position in this case that it is Virginia ·,.'I; . . 
. . . ' ··; 

18 source income, it ought to be divided up just like any · 

19 corporation income, and they ought to pay tax at the rate· 

20 of six percent .. 

21 'l'H.E COURT: The kel:" is V;l.rginia source 

22 income. For under .040 and .041 you don't 

23 undertake to tnx incoma that ntay have bec=n alloca.t!:d 

24 to New York is Virginia source 

25 You are not trying to reach out 
89 
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Willia:n H. Forst 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1106 EAST MA!N STREET 

RICHMOND, VIRGINIA 

F'HONE 649. :!SOt 

Direct 

on :that:, that is only Virginia source income. 
.. 

THE 1·7I'n7ESS: \'1e are only trying to 

39. 

· .. 
'·: .··. 

identify that income that is just logically. · · ·· .:_ · 
.· 

·.: . .. 

asnociated with the co~~ercial headquarter opsrati.ns, 

and that's l-rhat \ore did, and then everything else 

is Virginia source income, and \•ie apportioned 

everything elsso 

THE COURT: r ntean, obviously if it's 

not Virginia source inco~e you are not even dealin 

ui~"l ho~v it's allocate-.!, an·:t it makes no differenc 

to you one ,,.;c;.y or the other • 

Tl!E ~'7IT;:1ESS: The states have got·t.en 

a't.;ay from c.r;)st accourtting ~rithout going to the 

books ati·:l saying under a separate acco~'"lting kind 

of operation it's just too involved and it can't 

be done, so they go into a standard though arbitra y 

'ti--a.y of dividing it up, and that \-Tas the three 

factor foi..-nula, and that \'Tas the rccom.rnend.a-ti~n ·:b~.· .... 
/~ . 

the Unifo~~·co~mission, and that's what we-used 

until the • 050 \·:as enacted for financial corporati -ns. 

H Y I·lR. !-IP~RS f!A L! .. : (Contlnuing) 

0 Nr. Forst, by the phrasa of income froM 

\il.rginia sourceo, ,.,e ar~ not talking about income whicl1 c;~n 

b~ traced to Virginia, particularly? 
90 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPOF!TEP.S 

1106 EAST MAIN STREET 

RICHMOND. VIRGINill. 

PHONE 648-2.801 

l·iillian u .. Forst - Direct .40. 

l\ No. I thin!-:: the la~1-- I think -~ t' s · v_ery 

2 clear. It defines inco·me from Virginia sources say;ing· all:. · 

3 the incoma that is _attributable to any business, trade or· 

~ profession cnrried on in this state. It's not tryillg to 

5 identify a piece, because that comes under apportionment. 

6 0 It is the department's position, then, 

h tV. ~rq-~nl.·, ..... ~ inc·o~e sou~c-~s b i f 7 t a ..3. :.a v.... -.;J me~t;.s us ness _ncone fro:l the 

8 .Virginia corporation? 

9 A I think it's another ~my of defining 

.10 that • 

11 ~tR. r~t~PSHALL: Th!tt, I thinJt, J..s all the 

12 Co~~onwnalth has as to our p~sition in terma of 

1·"' r) 'When the administrative po~;ition "tias established 

14 \'las the position taken by the. depa:rt-ncr1-t · \rith 

15 respect to Me~rill Ly~ch taken with· respect to 

16 other ta,.:payers. 

17 
;. .. . ~ 

... :. ~.:: . 

18 A 

19 COr.'!.a before U~J 0:1 the 1118 appeal, and ··every audit that a 

20 

21 
I 
II 22 I 

2:l .I 
I' :! 

c1ep~rtmant has performed, \·7e hava taken this oonsiste.."ltly 

Your !lonor, at this time 

the st.:i.:;>ulnt.i.ona 11;ith reference to att~c:hment:';J A 

B and par~graphs 13 and lS-~ tho Cor.'4-:\0n~.-;ealth li 
:1:; lj would like t·::~ i11troduce into avldenoe the:Jc t;;o 

____ l ___________________________________ s __ A=l..==----___ _.__ 
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CRANE- SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1109 EAST MAIN STREET 

R!CHMONO, VIRCINIA 

PHONE 648-2801 

-~7ill'iam H. Forst - Direct 
. . 

41. 

.·· ..... 

attachments, attachmsnc A being about a dozen · · · 

field audit reports,. and attacl~ent B being 
·.. . 

appro~(imately a dozen state taxpayers' responses 

to application for administrative redress, merely 

for the propo3ition· that the depart~ent has taken 

a consistent position from the time that it has 

·had the opportunity to address th~:i~sue. 

1-iR. DONN: Your Honor, if I may 1 \-;e are 

dealing with paragraphs 13 and 15 of the 

stipulations. ~·Ie object to ·the i:ntrodt.1c"cion. of 

those documents on the g:counds that thgy ara not 

releva~t. It is stipulated that the first audit 

report l-Tas datec1 in ~l~rch of 1974, after the years 

in ques·tion. 

The first rul:i.ng under 58-111.8 t·ras dated 

Nov.em.ber 24, 1975, three years after th-e year in 
... 

ques·tion •. ._ 
: .·. · .. ·:. 

We object to any rulings and audit 

reports for the years a.-Eter thoae in question, .· 

because they are irrelevant to establish the 

depa!tm'3nt's posi-tion during the taxable years. 

NR. Nfu~Si!ALL o: You·r Honor, it is being 

offered to shot-1 the co:lsistent posltion taken frot!l 

the ~in\e the depar·tm~n·t has cvar had an occasion 

to take a position on it. 
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Crane - Sneao & Associates
CCURT REPOniEPS

i:03 EAST MAIN STREET

=.|C-:V.ONO. VIROI'llA

PMONE S'tB-SaOl

William H. Forsfc - Direct 44,

years

MR. mRSHALLi I don't have any further

questions. ^ . .

THE COURT: Let's take eibout a two or

three minute break before you start Cross-

Examination. This is the evidence, his testimony

plus the esdiibits?

MR. MARSHALL: Yes, sir.

KOTE: At this point a recess is had,

v;hereupon the case is resumed as follows:

THE COURT: All right, Mr. Donn.

CROSS-EXAMINATION

BY DONN: i ^

Q Mr. Forst, who v;as your predecessor as

CominiGsionar of the State Tax Department?

A C. H, Morrissett v/as the first and only

former Commissioner.

Q He V7as the Coramissioner in 1959 and 19507

A Yes, he i;a3,

Q Forst, in your advocacy of the

department's position in this case, you pointed out your

r—-SS
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CRANE -SNEAD & ASSOCIATES 
CO\JRT ~EPOHT:R£ 

1109 EAST P.1o;!f'• :HREET 

RICHMO!~O. VIP.:;, ~1,:. 

PHONE S45 •• BJ 1 
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audit program, that ,.,e t-1ere actually doing that, not· only :·:. 
... i . . : .~ 

th~s _porporation but many corporations. So, they tho1.1ght ·,.,e: . . . . 

\tiere "!Jery clear in our instructions, and they took and .... 

resolved every doubt in their favor, and in a voluntary tax 

system unless YO'J. go out and audit, the volun·tarinass. of the 

tax system sea~s to diminish. 

So, our audit program was the first 

effort to go back and audit the interpr~tation of the 

corporations as related to the corporate income tax. 

THE COURT: I have a hard-- r.ayba if I 

kne..,.1 mora about taxes I \~ouldn 't, but I ha•Je a 

hard time :ee~ding that English language on three 

and not reading it to say if I l·Tas dealing with 

in·terest and dividend of whatever kind or type. it 

~Tould be allocated to the state '~here the principa 

place from _which the trade or blJsiness of .the ; ·._ 
. . . 

corporation is directed or managed. That.'s._not. ~· 
. . : ....... :_ . 

what .04 says, literally, that is reall~i.the 
. :~ ~ ~ .·· 

intarpretation of it. - .. 
• 040 really says only "That is allocable 

to this stat.~. 

. '!'HE~ t'liTNESS: Wha·t this did is it took 

the 1971- instruction, ,,,hich is nothing but a re­

pl.·int of th~~ la\·1, and it said intere~t and divlde ds 

... _- ·-
-·------l·-- .. -----·--·--------·---
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CRANE- SNEAD & ASSOCI,'\TES 
COURT P.EFOR!"£?.5 

11C:I :: AST MAW STRf:ET 

RtCHMONO. ViR~i~<IA 

PHON::: .6:.6 • :!'l·J I 

Willia~ H. torst - Cr0ss 48. 

are allocable to this state if the principal place_, 
·, . :_ . 

from which the business, trade or corporation is.· }' :; 
, .. 

directed or nanaged is to this state. . . ::~ 

THE COURT: ~Jld, you reltTrote it for. the 

1 72 and '73? 

THE ~VITNESS: l·ie rewrote it tQ .. say we 

feel if you have this kind of interest and dividen' 

it also ough·t to be allocated to the place of the 

·COI!'..Uh·3rcial domicile, even. if it is not Vlrginia. 

I ha-.;e no autht:Jrity to rc,·1rite the taxing p·:>sition 

sect1.on of t.ha Code and say it can be allocated at 

your home state~ 

THE COURT: ~fuich 1 as \ve . disc•1ssed 

earlier, it is consistent with what you were 

telling about Judge Jennings in the Nea,rer Brother" 

case \-1hen you r.ade the statement that investmen·t 

type income '\·tas covered by • 040, and as such '~as 

allocable to the state of situs, \-thich is not what 
.·. •.- ; 

the Code says, but an interpretation of ~~hat it 

means to you. Is that right? 

'!'HE H!TNESS: That's right.· 

THE COURT: All right. 

BY HR. DON:l: (Continuing) 

0 !·1r. Forst, you sa.id just 

____ .. _. ___ ·- ·- _ _... ____ ...... --- ---------·--·--------· -· ·------
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not think that any taxpayer \~ould rcacl those instructlons = ... 

in accordance with its language. Now, earlier you ·said ~at. 
I • ... •: 

in 1974 you began to organize your audit program and ~ddress 
. ; .. 

this quastion when you felt something needed to be done abou 

it. 

If I may ask you l'llthout asking you to 

read it, if you.would, identify your instructions.for 1974, 

and .I ask if paragraph three do<.:~s no·t read the same? 

NR. DOi'lN : Yo-t.!r Honor, if I may , I would 

like to introduce these instruct5.ons, \•7hich :t had 

not done earlier¥ in rehu·ttal of !lJr. Forst' a 

testimony. 

TilE COURT: l1.ll right. 

A (Continuing) These are our instructions, 

~'ld I'm riot even sure that these ins·tructions l'lere even 

changed until 1976. i ; ... ''. 
.. ' 

0 And, again, sir, I present the instructi 
... 

for the 1975 return and ask you if the pertinent instruction 
.. 

did not ~·ead the same? 

A Yes. 

Q Thank you, sir. 

'!HE! COURT: 1~11 right. Tho sa 1;7ill be 

four and--

!:IR. DO~iN: Those tv-ill be Plaintiff 1 s 

----· -· ·------·-~·-- ·--·------- :10!) 
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CRANE~ Sti:?:AO & ASSOCIATES 
CO•Jii:Y REPORTERS 

110:. E.:.ST MAl,.. Si"RF:.r::T 
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E>!hibits • 

THE COURT: Three and fotlr? 

!!R. DON~i: Three and four, Your Honor. 

Tfm COURT: All right, sir. 

BY l-IR. DONN : (Continuing) 

Q l·!r. Forst, is it not true tha·t under 

your application of the allocation and apportionment rules 

that in the case of a foreign corporation lf you apportioned 

a.ll of its interest and di,T:tdends to Virginia and t..lla state 

of that foreign corpora.tion' s. donicile -had a statu-te TJThlch 

had the sa"Gte language as the Virginia statute and was appl.ie.c 

as is b.3lng ac1vocater.! her49 by ths taxpa}·er, that you \-?OUld 

b9 taxing that taxpayer twice on a portion of its incom~? 

A You are saying if you have a foreign 

corporation that interpreted the Virginia statute the ~~y 

Merrill Lynch did and also had the same statute in its home 

state and interpreted it the sama there that he would be· 

taxed on the same interest and dividend income in both 

states or a portion of that interest and dividend income in 

both s·ta·tes? I think if the t~xpayer would make that inter-

pretatlon ~·Yhen he fi.l~d the returns he \vOttld have assigned 

Virginir.t incom~ that he h3.d already apportioned to his home 

state and paid a t~~ o~ it~ 

l·tR. D0~-1~: Your Honor, l: hava no addi tio al 

-----. --··-· ---£---------------- --------1 ........ 0~1 
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CRANE • SNEAD & ASSOCIATES 
CCU~T REPO~T~RS 

t106 EAST t.'.~i~l S7>\E£·:­

RICHMONO, Vil:lt,;l~~~ e. 
PHONE 6~5. :2~1 i 

Willian ~. For£t Crosn 51. 

questions on Cross-P.~amination, b~cause as noted 
.. 

ec:.rlier in ottr objection to the testimony of J'ir. :· _,_-
. : · .. -.~: .. 

E'orst, his st?.teMents substantia·lly consisted of ·::~ 
~ . . .. •. ·. -

advocacy of the department 1 s posi tion_z and \·le ''7oul 

like to reserve the right to rebu·t that in 

but not in further Cross-Ex~~ination. 

~HE COURT: All right, sir. Any 

Reclirect? 

REDIRECT EXt\.NXNATION 

Q ~-Tith reference to the instructions for 

the tax returns, l·1r. E~orst 7 in l-;h~lt year are the instruction-

printed and drafted for a particular tax year for, let's say, 

1974? li • .. - .... ' ... ~. 

A It was during the tax year 1974, January 

to December \~7e actually are preparing the returns to be .: \ 

mailed Ot?.t at. the end of that ye3.r for that year. 

Q Well, \<TOuld any additions or chang,9S to 

the instructioz1s rtot be made, ~~o if """e are talking about the 

A l"-l<t!l.l, the '7-tl instr-uction~ \iould have 

prep~r~d during calandar ye?.r 1974 and P.El.iled ou·t •. 
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CRt.NE • St..:EAD & ASSOCIATES 
COURT REPO~TE~S 

110:; EAST~.:..~: s-:·~~ET 

P.ICI-tMO·~o . .,;I~G! NIA 

PHOtoE c<:3 -.2301 

~tlllian H. Forst - Reiirect 52. 

Q I see. ~~13t year \-tas the first audits 
.· . . · .. J~. . . . 

assigned? . •· 
.. : .. :.. . ~· .. 

If. ny recollection is accurate, it·· "ias: 
sometime aft~r July 1st, 1973 that we got the program· . 

authorized for the 1 74-'76 bien.."liwn, and it \'la·s that year. 

Q vfuat year was the first audit completed, 

to your knowledge? 

A Well, I assume some of the~ would have 

been completed c1uring ths latter pf.lrt of: that year. 

MR. Z.t\RSH1'\LL: Ho fur·ther ques-tions. 

BY HR. DOt-ni : 

Hr. Forst, have you not stipulated that 

the first audi1: '·:as physically conducted in early 1~74? , _. 
. . '. . i : ':_ .: .. 

A Th:a 197.tl fiscal Y.ear, \·1hich l.S .. 73-. _74, _ 
'· . . .- . ··;. ~·· .. -~· -~. 

was the firs·t appropria·tion that 1·1e had, and if that's· the · .-. 

s·tipulation, I can only say ·that tha~c' s probably the facts, 

beca·use sor(!e of th~ audit reports that are in the record · :, 

\-,Yould pro~:nlbly say that. I am trying to arrive at the exac·t 

date. It uas during that £iscal year wh~n \•7e got th~ 

apvropriation, .o.nd 't•ie could not have started it b.af.ore July 

of 1973, . eno. l'n sure ·thd.t stipulation is more accura·t!l than 

103 
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C1-:c;.,N!.:: .. SNEAD & ASSOCIATES 
COURT F.EPvR'rEF • .: 

1105 EAST MAl~ S":";:u::r:--:­

RICHMONO. \'IRC!:it~ 

PHON:: 6~8- :?3·') 1 

Will iar: I-I. I•'ot's t - R~~cross ·. 

-~. 

Q So it ,,,as not until 1 74 or later that 

you began to focus on this question and realized that you 

obj ect~d to the instruction belng placed upon the. s-t:at':lte ~n 

the follotving of your instructions by taxpayers .• 

A This is only one piece of a whole lot of 

information on tax returns that ~tas revie\·7ed, and it lotas _a 

policy that \-Te set in this instance and- in a number of other 

instances that applied to the \'lhole statute of J.~imita·tions 

that ~·1as available to t:he departmen-t· for auc1it at t~at tlme. 

Q I understand at thts time that in .· 
. . . . .. 

organl.Z:t.ng your aud.l.t program you had a nu;.u..ryer of o·t.her 

things that tllere occupying your primary a·cta:ntion and that 

\·ias not one. 

1'11.1.. DO~TN: Your l!onor, I have no further 

~~estions. I would like to offer some additional 

evidence in reb~lttal, if it 1 s appropriate not"l, but 

I have no further questions of the Commissioner~ .. 

THE COU.F.T: All right, sir. 'rhe .. r-~tt. you;·· I 

·, 

l·tr. Forst. 

* * * * * * * * * 

'l'HE COURT: All right, sir. 

1.04 ----·------·---------·---- ----------·------·-----------------
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H.t"l. DO~iN: No. 5, Your Honor. The 
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instructions for 1 72, '73, 1 74 and '75 \'lere the· 

first four. 

THE COURT: All right, sir. 

l,lR. DO'NN: Next, Your Honor, I v1oald 

li}:e to off~r the letter from· Com..Tttissioner 

Norrisset·t: to 1~. Zlm,."U-ar of Novembar 4, 1959. 

THg COURT: And, the other lette:r..·, also? 

'!'here are t~·1o letters, one from l-iorrlssett. 

r·lR. ~L:\RS!IALL: Your :Honor I I didn t t 

. ~ide~stand your qusstion bsfore. I \lould like to 

object to the introdu~~tion of the Zi...~er letter. 

o • I 

F~rst of all, ~t's inwaterial and irrelevant •. It'~ 

merely an c:-:chal1ge of letters batween, 'tvell; ·the 

Ta::~ Commissioner. and a member of the bar; 
-· .... 

TIIE COURT: T~vo fore1~ost tax authorities: 
:- .;,.• 

t .. _ f : ~·: 

in Virginia at that. time is· t·:hat. it is. -1 •• 

. t 

r~. H .. i\RSIIl'~L: Your Honor I I \·roul1 iik-e· ·0 

prof.-t:er t.o the Court that these lTere t~~o letters 

entered and you.rnentioncd they were of little 

probative value.. I \vould also suggest the i!lt:ro-

duction of th~ Zi!~D04 letter applies to th·~ b~st 

evidence rule.. The b:::.st person ·to tas·;;iEy is Ur. 

and he is al t V3 and. wall in Ric~..r'!.ond, · and Il 
- -·--· •·- ----- ----t,-·--·------·--· --···-- ~L"-O.Jti5~-+-



l 

{ 
\ 

i 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1105 EAST MAIN STREET 

RiCHMOND. VIRGINIA 

PHONE 6'5- 2B!i 1 

.. 
57. 

I 

. ~- ---··:-:--==l=r.=r============T=H=E=C=O=U=R=T=· =: =1\n=y=J:= .. =e=b=u=t=t=a.=l=-=_=,=~~e=l=l=, =J..=. t=. ==. =-.. ~'=i· •. F== 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2-l ,, 

25 
i 
I 

i 
----&0-· ------

wouldn't be rebuttal, you are rebuttal. .. ·. 
: . .. .. :r 

·.! . .. 
. . ': .-~· 

Now, gentleman, do you~all uant to ·argue 

this case more now, or c1o you \'l~.nt to s·tand on 

your briefs? 

lriR. DONI~: I would like to make an 

arg~~ent in rebuttal, Your Honor. 

Tiffi COURT: All right, sir. 

NOTE: At this point closing argU:.~u?:nts 

are made by. counsel for Merrill Lynch and the 

Assistant Attorney Gene.cC1.1 1 \llhereupon the case 

ls resurnecl as follo\i'S: 

THE COURT: All right, gentlgaen. ~7ith­

out. any long varbose discourse, but tal~ing the~· 

points one b7 one, I'm going to ~~le~ ... ; ... 

I do not feel in this case, under the _. · ...... . 
~ ... 

evidence, no:r have I felt in other cases, that the 

Virginia ta~< la~" is a carbon copy of . the Uniform · · · 

la\'7, nor t"la~ it intended to be. 

I do not feel that the Virginia ta:-: la\•7 

distinction. I do believe thu:t tho interpretation 

hy the Tax Corru-nissio~:1er is entitled to gra.:\t \·:.algh'· 

_________________ 1_.0_~·---~-
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undar ce:rt.3.1n circumstc=rnces, an·:l · tha·t ~ 

phrase "t·:hich is handed abo'ltt . this court l.n 

it is the flag of success in so r.:t3.ny cases 

just a phrase to be accepted on face -value. 

53. 

as 'if.:.·· 

ls not·. 
There 

are qualif:tcations to i-t:. There are two qualifica 

tions. One of the..1'Cl is that in looking at the 

testir..tony of: the Tax Corrtmissioner the Court must 

be a\V"are of the fact that the Tax Conunissioner is 

a party _to the litig.~·tion and therefore has a bias d 

interest in collecting tahes. 

The Court nust ba 'n·:are of the statutory 

ccn~l:ruction rules a 3 to hott taxing statutes, as 

opr~osec1 to ta;~ e~~empt!on ste.tutes, a.re to be con-

atru~d. 

The Court nust L'B a\·7are. of ho~~ long .and 

int~;rpretations have· been manife:Jted to t~e pub~la··. 
~ : .. .. . :" 

a11d therefore to the General Azsernbly in o:!:de.r to 

determine that weigh-t .. .... 

Quite frankly, ~11ere I looking at this · · 

ca.5a as of 1979 or '78 \·-lith the actions of the 

Ta ........ Com_ ... _-".;!'=-:"-~ l.. 0""' .. _ ....... _ ..... ~ s-=n:"!~ '7l! an.:J ""':."J:"'t:t• Cl", a.,., y cl.• nee - ... ·~\..l._..... '•c-:: ..1. -- - I -1 (.1. l:"i0.4 • • ""..._ .... - ~ -
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by soma of t:-\a rationa:'e and clarity of ·the 

reasoning \"leighed in that sense as Y.rell as 
.. ' ~-

.. 
• • • . :.. t 

:. '0 ..... 

weighing the interpreta·cion. l'Je are loo!~ing at· 

this case as of ta::t years 1972 and '73, and vle 

are giving weight to the Ta}: Colll.missioner' s 

position as taken as of that time, and that wasn't 

l-Ir. :E'orst, that ~;as l·ir. l·Iorrissett. The Tax 

Comntissioner' s decision at that tine Jf no·t 

inconaistent. \iith l·lhnt it is not;-7; l-Tas certainly 

not raanifastt!cl to the e~tent I shoulc1 rel~l tlpon 

in interpreting the intent of the General Asnembl.y. 

I don't propo:3e, and I'm sure the Tai: 

Comral.ssioner c1ocsn 't, to l.L-nit the General Ar;sembl 

as to how they may ta~~~ and I am not prepn~erl to· 

say-- I am not going to say-- that any interpretati n 

of ~1is Code produces an absurd r~sult, because to 
0 ........ i .. :~•).; 

do so ~;ould be critical of the Legisla·ture, and I ~· 
. " : , 

don't know what's absurd and v~1at's not absurd.: 
~- -.. 

I'm jt1st a Ju1.gc=, I'm not dra~1ing the lavs, I'm 
·. :· 

jus·t. trying ·t:o apply the:a. 

I ado!?t the posi tio:n take..'l by !-!err ill 

Lync.:h v;ith re.sp~ct to the menning in this cas·e of 

th~ p:covis.tons of 151.02 .:\:ld .03.. To me, it is 

just as plain as ;i.t can b.;, that . 040 as l-T.ritten 

by ·the Ge:neral A:-ise~bly an:l not consequ!~ntl7 

08 
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modified., althot,gh they have pu·t in th.i.s more 

recer.t sect.i.on \:ihich defines better 'lrhat income I .... 

:. :·.:~~~! 

they are tc.lking abou·t in financial corporations-~ 

that • 040 end • 041 say, anc1 they mean to say, that 

interest and dividends as a class are allocable 

to the state if the trade or business corporation 

is directed or managed in the state, and since 

that isn't true, then it wouldn't be allocated, 

and they maan to say t~at that class of inco~e 

that \·:ould allocabl~··- not allo~c?.:ted but 

allocable, is t~1e ~ford-- under .040; o039 and.038 

i.s excluded. in deali~1g \:ith the questic:;n of 

appo.rtici'lrn~:i. t. 

so, giving full we5.ght to the position 

o£ the Tax Danartment as announced and as a~n:ied • ....a; 

and as enforce:i, givi!lg t·:eigh·c to its c·~m 

ins·t.ruction3 to the public ln its 1972 and '73; · .. ·· :. 
• ~' •• 0 

1 74 and 1 75 t:a:.c Z'3t.UrilS 1 \·;hata"l\ar the result, my 
fcelir:g previot't~ly in th:i.s case remains th~ same 

in th~ t;ea"t/er case. 

_;! .. nd I l think P·3rh:lp3 . as Mr e Donn h::i.S 

s~re:J :cd, ma:t·bs for a diffarenc r~.J.son. It is 
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Departm.ent' s positions a~ readily shotm itl the 

evida.ace in the case t~1at the shear force of 

loglc and tha certainty and the quality of the 

61. 

tesci"mony of. Hr. Forst might have more influence. 

But, after all, t-lha t \'le are trying to do is to 

determine \vhat: the Genaral Asseiilily maant to do, 

a11d you don't: have much ·that they intended to go 

on, so you have to go on the plain n1eaning of the 

\-:ords as thay are employed. 

A!K1 1 lastly, I tllinJ.~ the sta·tut.ory 

ta:~ing s·tatu.tes, a.nd that is that taxing statutes 

are to b8 con..:;i:.rueu mo.;;t strictly against the 

taxing authority, no·t against the taxpayer. · l'7e 

have had a rec-=:nt ruling in 217 Virginia in quite 

the opposi·i:e. Well, now, this . is no·t an exa"np·tion 
. .~ .•.. .. 

statute, and I refrain from using the \liOrd · "lo~p-
- . -·~ ~\ 

hole., or "e;r-craptionri. He are talking about \V"hat 

taxes -im!Jo~ed, and .037 1 .040 and .041 do not 

cre:r:.te an ezemption, they si1nply say \-Tl:at i.s 

I don't re~d that.law that way. This is 

not a.n CXi.!w.ptio1~ s;:atllte, it i3 a. taxing statute. 

Acco~::dingly, \.;iti"LO\lt a£lY further ln:itten 
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ass~~ssraent a.gain3t Herr ill L~nch for. these tax· -
:~ 

vears is erro:u.ecus, a11d vou oentlomen, in this··~·.·:: - - ., 
.. . .. :· .: 

order-- l-7hy do:t.' t you tender to rn.9 tha o~de::, and 

if you tvish a·t that time for the transcript--

since you ha .. w"e a transcript of this hearing today-

to b$ mada a part of the record for appeal purpose , 

so s"ta·te, ancl that can be doi.le. 

You ge11tle:ne::J. kno~-'1 you both can wqrl~, 

If you agr~c t.o that:, just pu·t it. in. t~1e formal 

o:cd,~::, and t .. hcn 7ou ~.;o.:~' t have ·to come :b~ck. 

HR. ~t"\ItSHALL: Your !!onor, mZty I ask one 

co:1cc.r:1in.g· the Cour·!:. • s ruling? 

th~re t'loul·l !:>e no fu:cth=r l~ritten opinion. 

listen to you in ren::t~r ing your decision, I th()!Jgh 

1. heard the Court making a determination as to· 

.O.!ll. Is the Court resting sol·aly on .o37 ~~·d.:·~··Q'-~. 

in this inst:ance, also? You ara no c co.ilstruing ... ·~ 
.. 

• 011 in any re3pe~t? 

T!I~ counT: ti~ll, certainly :r h3.va 

1·1R. ~-l\P..SHl'.LL: Is ~hat the classes of 

'l'J:!E COUR'l': Surf~. It Is u:'\der • o~~l that 

yo1:.. \·:J.~: to ~ppor·t.io~1 i'i"'~'t~:!·rest an~:t dividon,."!:-; of 

--------------~~ 
111 



~ 
I 
I 
I 

( 
I 
! 

1 

2 

3 

4 

5 

6 

7 
I 
I 

8 . ! 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2~ 

I 
23 I 
24 I 
23 I 

I 
I -·--------- ri 

CRANE· SNEAD & ASSOCIATES, INC. 
COU~T REPORTE~~ 

t 109 EAST MAIN STREET 

R!CHMONO. VIR::;!N!A 

PHONE 645- 2S01 

63. 

lr!eJ;rill Lynch for ta~ pur?QS2s, isn't it? 

that l-Ierr ill Lynch wa:.1ts to allocate--

~HE COuR~: .041 is that section that 

would in fact apportion the.Merrill Lynch income 

to Virginia under the formula, isn't it? There is 

no other section that Cioes that, is there, b'.lt 

.041? 

NR. l·U\RSI~~LL: ~o, Your Honor. 

'l'EE COUR'r: I don't undar stand \·ihat you 

• 0·{1 is certainly involved. I an 

saying that in. applying • 041 ·to appor·t:.ioning the 

ir~.come of ~·ler~ill Lynor~ you cannot include in that 

the interest and divi~~~d income, because the 

subject of allocation., vihether. it has been alloca·t d 

or not~, it has l1een allocable under .040, and as 

a class allocable under .040, .039 or .038. 
. .:' 

excluded fro~ .041 fro~ that incoma which shall be 

apportioned to the State of Virginia. I think 

that • s \·lhat I said. 

All right, gentlemen. Thank you very 

muc:lo Let ne h~va an o:r.:d9r, Nr. Donn. 

'rhank yot1, Your lionor. 

-------~~~~--~~~------------- --------------------------
il~!'.~ING COilCLUD2D 
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