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on that, that is only Virginia source income,

THE WITNESS: We are only trylng to_f,f“
identify that income that is Just 1og1cally 'A
associated with the commercial headguarter operéti(
and that's vhat we did, and then eve;&thing else
is Vi:ginia source income, and we apportionsd
everything elss

THE COURT: I mean, obviously if iﬁ's
not Virginia source income you are not'e?en dealinc
wvith how it's allocatzd, and it makes no differencs
to you one way or the othex.

THE WiTNESS: Thea states have gotten
avay from c¢ost accounting without going to the
books and saying under a separate acéou&ting kind

of operation it's just too involved and it can't

be done, so they go into a standard though arbitrat

way of dividing it up, and that was the thr°e

factor formula, and that was the recomnendation of'"

the Uniform Commission, aand that's what we. used

until the .050 was enacted for financial carporat:x

BY R, MARSEALL: (Continuing)
0 Mr., Porst, by the phrasec of income from
Virginia sources, we ar2 not talking about income which can

ba traced to Virginia, particularly?

39
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A No. I thinXk the law-- I think‘it'é" very
clear. It defines incomes from Virginia sources sayipg allr
the incoma that is attribu*able to any business, tra’e or -
professzon carried on in this state. It's not trying to
identify a place, because that comes under appo:tlonmenc.

Q Xt is the &epartment's_pos;tion, then,

that Vlrg_nxn income sourcas meaus business income from the
A I think it's ancther way of defining

MR, MARSHALL: Thzat, I think, is all the
Commonwaalth has as to our position in terms of
when ths adminlstrative position was established
wa3 the position taken by the,department*with
respact to Merrill Lynch taken with respect to

other taxpayers.

A (Continuing) On every case we have haa?
corma befora ug on the 1118 apoeal, and every audlt that a
departmznt has parformasd, we have taken this consistently
in evary case.
MR, MARS:ALL: Your Honor, at this time
the stipulations with reference to atta Hmvhtq A
and B and paragraphs 13 and 15-- the Commonwealth

would like to introduce into evid ence +hesa &

i
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1 attachments, attachmen: A being about a dozen !
2 field audit reports, and attachment B baing
3 approximately a dozen state taxpayers' responses
4 to application for administrative redress, merely
5 for the proposition that the department has taken
6 a consistent position from the time that it has
. ' "had the opportunity to address the .issue.
‘ .
8 _ MR. DOM¥M: Your Honor, if I may, ve are
9 ©  dealing with paragraphs 13 and 15 of the
10 stipulations. We object to the introduction. of
1 those documents on the gsounds that thay ara not
2 . relevant. It is stipulated that the first audit
13 report was dated in March of 1974, after the years
14 in question.
15 : The first ruling under 58-1118 was dated
16 : November 24, 1975, three years after the year in
17 question. | ;?ilzsi;?f
18 We object to any rulings and aundit
19 - reports for the years after those in question,
2 because they are lrrelevant to establish the
21 departnent's positicn during the taxable years.
29 MR, MARSHALL: Your Honor, it is being
23 offered to show the consistent position taken from
24 the time the department has ever had an occasion
25 to take a position on it.
; , QD
; O Pt
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yaars, o

MR. MARSHALY: i don't héve any fu;§§é£;
quastions. ‘ e

THE COURT: Let's take about a two o
three minuté brealk before you start Cfoss»
Examinééion. This is £hevevidencé, ﬁis testimony
plus the ezhibits? ” -

MR, MARSHALL: Yes, sir,

NOTE: At this point a recess is had,

vwhereupon the case i3 resumed as follows:

THE COURT: 2all right, Mr. Donn.

CRO33-EXAMINATION

BY MR. DOMN: i
9  Mr., Forst, who was your predecessor éé’ff

Commissionar of the State Tax Department?

%

C. H. Moxrissett was the first and only .
former Commlissioner, | |

Q He was the Conmissioner in 1959 and 19607

A Yeg, he vas,
o} Mr. Forst, in your advocacy of the

department's position in this case, you pointed out your

Qo
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We didn't f£iand, qulte frankly, ungil tha

auﬁit.program, that we were actually doing that not only
this corporation but many corporatioans. So, they thought we

viere very clear in onr instructions, and they too& and

resolved every doubt in their favor, and in a voluntary tax
sy8tem unless you go out and audlt, the voluntarineésvéf'the;
tay systea seens to dininish, | |
A So, our audit program was the first
effort to go back and audit the interéretation‘of the
corporations as related fa the corporate income taz,
THE COURT: I have a hard-- maybe if I
knew morea about taxes I wouldn't, but I have a
hard time reading that English language on three
and not reading it to say 1if I was dealing with
interest and dividend of whatevér kind or type it

- would be 2llocated to the state where the prz.uc:.pa1

ey

place from which the trade or business of tﬁ6_i_fx_

corporation is directed or managed. Tha s not f_i

what .04 says, literally, that is really the L

interpretation of it.
.040 really says only what is alloééblé.
to this state.
. THE WITNESS: What this did is it took
the 1971 instruction, which is nothing but a re-

print of the law, and it said interest and dividen

a

ooy
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BY MR, DON2N: (Continuing)

are allocable to this state if the principal place
from which the business, trade or corporation is I

g

directed or managed is to this state.

THE COURT: And, you rewrote it for.éhgﬁ
72 and '73?

THE WITNESS: We rewrote it to.say we
feel if you have this kind of interest and div;deha
it also ought to be allocated to the place of the
‘commercial domicile, even if it is not Virginia,

I have no authafity to rewrite the tazing position
gsection of tha Code and say it can bé allocated at
your howa stata,

. THR COURT: Which, as we discussed
earlier, it is consistént with what you were
‘telling about Judge Jennings in the Weaver Brothers
case when yoﬁ rade the statement that investmeﬁt»r
typ= incom2 was covered by .040,'and as such vas ;
allozable to the state of situs, which is no£“wﬁé£}7
the Cod2 says, but an interpretation of what'itnlr:
means to you. Is that right? |

THE WITNESS: That's right.

THE COURT: All right.

0 Mr, Forst, you said jJjust now that you di
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not think that any ta¥payer would read those instructions

in accordance with its language. Now, earlier you said éhat_

in 19874 you bzgan to organize your audit program aﬁdanE?esé'7
this quastion'when you felt something neaded to be done about
it. o |
.If I may asklyqu without asking you to
read it, if.yoq'wculd, identify your instructions,for 1974,
and X ask if paragraph thrée does not read the same? |
MR, DOMNN: VYour FRonor, if I may, I would
like to introducs these instructions,vwhich X had

not Jone earlier, in rebuttal of Mr, Forst's

testinony.

THE COURT: All right,

! . A (Continuing) These gré oui iﬁstfuctions,
and I'm not even shre that these instructions were even |
changead ﬁntil 197s., | A

Q and, again, sir, X present the instrﬁgﬁégné
for the,1975 return and ask you if the pertinent instrucﬁion'

! did not read the same?

A Yes.

; Q Thank you, sir.
THE COURT: AlL right. Those will be
i four and-- ' '

MR. DONN: Those will ba Plaintiff's

o o 109
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Exzhibits,
HE CCURT: Three and four?
MR, DOMM: Three and four, Your Honor. '

THE COURT: 211 right, sir.

BY MR, DONNM: (Continuing)

Q - Mr, Forst, is it not true that under
your application of the alloczation z2nd apportionment rulés
that in %he case of a foreign corporation if you apportioned
of that foreign éarporation's,domicile-had a statute which
had‘the sane language as the Virginia statute and was applied
as 18 baing advocated hare by the taxpaysr, that yoﬁ vould
be taxing that taxpaver twice on a portion of its income?

2 You are saying if you have a forelgn
cqrporation that interpreted the Virginia statute the way.
Merrill Lynch did and also had the same statute in its hdmé
state and interpreted it the sama there that he wouid béf
taxed on the same interest and dividend income in both f.
states or a portion of that interest and dividend income in
both states? I think if the taxpayer would make that inter-
pretation when ha filad tha returns he would have assigned
Virginia incoma that he had already apportioned to his home

state and paid a tax on it,

MR. DCYN: Your Honor, Y hava no additional

e | - 464—




o

CRANE « SNEAD & ASSOCIATES
CGURT REPORTERS
1103 EAST MAIN STREZT
RICHMOND, VIRGINIA
PHONE 645-2331%

-

William I3, Forst ~ Cross : ; 51.

1392

=1}

[=F]

-}

18
)
21

Bh)

-

1§
ot

guestions on Cross-Fzanination, because as noted
earlier iﬁ our obj ection to the testimony of M*.;,;'
Forst, his tatemnnts substant1a11y consisted of‘.
adVO”aCV of tha department's position, and we woulé
like to reserve the right to rebut that in argumeny
but not iﬁ further Cross-Exzamination. |

HE COURT: All right, sir. Any
Radirsct?

MR, MARSHALL: Just two small questlons.

REDIRECT EXaMINATION
BY MR, MARSHALL:

Q With reference to the instructions for
the tax returns, Mr. Forst, in vhat year are the ingtructions
printed and drafted for a particular tax yesar for, letls say,
197472 :

A ¥t was during the tax year 1971, Jaﬁﬁéfy
to Dacember wa actually are prevaring the returns toAbe *‘
mailed out az the end of that y=ar for that yeax,

0 Well, would any zdditions or changzs to‘
the instruetions not be made, so if we are talking about the
1974 instruction wvhen was it prepared?

A Wall, the 74 instrvctions would have

beon prepzred during calandar vear 1974 and mailed out..

e . ; 1032

A i
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o I see. What year was the first audits
assigned?
n 1f ny recollection is accurate, it was:

sonztima after July lst, 1973.that we got the program
authorized for the '74-'76 biennium, and it wasvthat year.
0 What ye=ar was the first audit completed,
to yvour knowladge? .
‘ A ¥ell, I assum2 some of them would have

been completed during the latter part of that year.

MR, MARSHALL: Yo further questions.

BY MR, DONI:
s} lir. Forst, have you not stipalated that

the first audii was physically conducted in early 19742

%

The 1874 fiscal year, vhich is '73-'74)
was the first appropriation that we ﬁ;d, and if that'élfﬁ;%ﬁ
stipuiation, I can onrly say that tha%'s prcbably the factS;J
because some of the audit reports that are in the iecord |
0uld probably éay that. I am trying to arrive at the'exacﬁ
date. It vas during that fiscal year when we got the
appropriatioﬁ, and we could not have started it bafore July
of 1973, and I'n sure that stipulation is more accurake than

ny m2nory.

-

103
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1 Q So it was not until '74 of latef that 3
2 you began to focus on this guestion and realized tﬁat y§ﬁ o
3 objected to tha instructiéh baing placed upon thejstatuéebaﬁd‘
4 the following of your instructioﬁs by taxpayers. B
5 A ' This is only one piece of a whole lot of
6 .information on tax féturns that was reviewed,‘aﬁd it vas a
7| policy that we set in this instance and in a number of other
3 | instances that applied to the whole Statute of Limitations
o | that was available to the department for auvdit at that.time.
10 f Q I understand at this time that in -
i
nob organizing your audit program you had a number of other
12 é things that were occupying your primary attention and that
13 was not one.
1 ; MR. DONN: Your iionor, I have no further
15 % guestions, I would like to offer soﬁe additional
16 ! evidencs in rehuttal, if it's approﬁriate now, but
17 I have no further questionsrof the Commissione;§jf‘
'18 ' THE COURT: 21l right, six. Thar;k,;;d‘u;"va‘
ig Hr. Forst, |
20
21 % ® * ® ] * ® ® *
22
93 HITHRIS $TOOD ASIDE
24
oy b THE COURT: All right, sir. .




Fan 2N

CRANEC - SNEAD & A5
COURT REPOSTE
1129 ZAST MAIN STREE
RICHMOND, VIFGINIA

PHONE 648 .280!

SOCIATES
RE

T

55.

—
(R .t

—
o

e S

~uwnderstand your quastion bafore. I would like to

MR, DONN: Ho. 5, Your Honor. The

instructions for '72, '73, '74 and '75 were the

THﬁ COURT: All right, sir.

MR, DONN: Next; Your anor, T would -
like to offer the letter from Commissionex
Morrissett to Mr. Zimmer oFf Novembar 4, 1959.

THE COURT: And, the other létter, aiso?
Thars are two letters, one from Mofrissett.

MR. MARSHALL: Your Honor, I didan't

cbject to the introduction of the Zimmer letter.
Pirst of all, it's’immaterial and irrelevant. - It's
merely an exchange of letters between, well, the
Tax Cormissioner and a member of the bar,

THE COURT: Two foremost tax authorities:
in Virginia at that time is what it is. . = .

)

MR. MARSHALL: Your konox, I would liﬁe'#
proffer o the Court that these were two lettersﬂ
entered and you mentioned they were of littie
probative value. I would also suggest the intro-

duction of the Zimner letter applies to tha b

G
@
of

evidence rule. The hast verson to testify is Mr.,

Zirnmeor, and he is alive and wall in Richrmond, and I
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17
18

19

21

TilE COURT: Any rebuttal-- well, it
wouldn't be rebuttal, you are rebuttal, '

uow, gentlemen, do youféll want to éréﬁé
tnls case more now, or do you vant to stand on
youxr briefs?

MR, DONN: I wbuld like tbvmake an
argument in rebuttal, Your Honor.

THE COURT: All right, sir.

.

NOTE: At this point closing arguments
are wade by counsel for Merrill Lynch and the

issistant Attorney Ge neral, v

-~

arenpon thg case

38 resumed as follows:

THE COURT: All right, genﬁlemen. ylith-
out any long verbose discourse, but taking the
points one by one, I'm co;ng to rule. )

I do not feel in this case, unde? the E;,
evidance, nox have I felt in other caeeq, that th°
Virginia tax law is a carbon copy of the Unlform"
law, nor was it intended to be.

I do not feel that the Virginia tax law
recOgniza;‘a Lusiness/nonbusiness/passive activity
distinction. I

do balieve that the interpretation

by the Tax Commissioner is entitled to great waight

1385
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1 undax cartain c¢ircumstances, and ‘that- .
2 phrase vhich is handed about in this Couxt as if :
3 it is the flag of success in so many cases is noti"
4 just a phrases to be accepted on face valua. There
5 are qualifications to it. There aré two qualifica+
6 tions. One of them is that in looking at the
7 testinony of the Tax Commissioner the Court must
8 be aware of the fact that the Tax Commissioner is
9 a party to the litigation and therefore hag a biaseéd
-~ 10 interesﬁ in collecting tawxes.
1 "The Court nust bé aware of the statutory
12 censtruction rules as to how taxing statutes, as
13 oprozad to tax exemptlon statutes, are Lo be con-
14 stru=d, | | |
15 The Court must be aware,bf how 1ong,anﬂ
1B in what form anﬂ how clearly the Tax Connis 1oner's
1 interpretations havs besn manifested to tne Duollc
18 ~and thérefore to the Gensral Assembly in o*der uOﬁi
19 determine that waighi. '
% guite frankly, were I looking at thls B
= 23 casz2 as of 1979 ox '78 wwth the actions of the
99 Tax Commissioner sinze '74, and particularly since
) 23 ‘74, and thz nost parsuasive testinmony of Mr, Forsil{
2 23 Tax Commissioner I heard ts3ay, Y think tha t I
95 woull be inf

luanged, a3 I think Judge Jennings was,

A {"W
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10

11

by some of tha rationak and clarity of the

reasoning weighed in that sense as well as

e

weighing the interpretation. We are looking at -

this case as of tax years 1972 and '73, and we .

are giving weight to the Tax Commissioner's

position as taken as of that time, and that wasn't

MMr. Forst, that was Mr. Morrissett. fhe Tax
Commissioner's decision at that time s rot
inconsistent with what i¢ is now; was certainly
not manifested to the extént I should xrely upon

in interpreting the intent of the General Assembly.

I don't propose, and I'm sure the Tax

Q
(s]
=
2
4]
0w
fote
Q
3
®

¥ Goesn't, to limit the General Assambly
a3 to how they may tax, and I am not prepared to
say-~ I am not going to say-- that any interpretati

of this Code produces an absurd r2sult, bacause to
do s0 would be critical of the Legislature, and I ¢
don't know what's absurd an2 what's not absurl.

I'm just a Judge, I'm not drawing the laws, I'm

ust trying to apply thea.

e

I adont the position taken by Merrill
Lynch wit

b‘
(]
@
L3

pact to the meaning in this case of

:

the provisicns of 151.02 uad .03. To me, it is

¢

just as plain as it can k2, that .040 as written

by

by tlhiz General Assembly and no: consequeantly

on

103
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moaified, altiicugh they have put in this more |
recent section which defines better what incom§ ¥$
they are talling about in financial corpoéatidﬁélz
that 040 and ,041 say, and they mean to say, that
intarest a;d dividends as a c¢lass are allocable

to the state if the trade or business corporation

fde

s directed or managed in the state, and since
that isn't true, than it wouldn't be allocated,
and they mean to say that that class of income

that would ke allocable-~ not allocatad but

{ "

!_h

2llozable, is the woxd--~ undexr .040, .03% and.038
is excluded in dealing with the guesticon ofh
arporticomeat. ‘
So, giving £u:11 weight to the position
of the Tax Dapartment as annourc 2d and as applied
and as enforcel, giving weight to its own
instructions to the public in its 1972 and ;73;;i}
'74 and '75 tax raturas, whatever the result, ﬁ§~f::
feelirg previously in this case remaias Lhe saméﬁ
and is differceant from taz2 ruling by Judge Jennihéé
1n the tleaver case. |
And, I thiank perhaps as Mr. Donn has

stressed, maybe for @ different reason., It is
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“opinion

Deparitnsnt's posiéions'as dily shown in the  ;k
evideace in the case that the sheer force oF BRI
logic and the certainty and the quality of th=
testimony of Mr. Forat might have more influsnce.
But, after all, vhat we are trying to do is o
deternins what the Genaral Assembly meant to do;
and you doan't have much that they intended to go
on, so you have to go on the plain meaning of the
words as ihey are emploved,

\nd, lastly, I think the s atubo*y
construction is still the same with regard to
taxing statates, and that is that ﬁaxing statutes
are to b2 construed most strictly against the
taxing authority, nbt against the taxpayer. Ve
have had a rxecent ruling in 217 Virginia in quit
the opposite. Well, now, thls. is not an ex wntlon
statute, and I refrain from using the vord ”loop—»
hole" or ehempglon e are talking a“out.s“at “
taxes arxe imposed, and .037, 040 and 051 do not
crecte an examption, they simply say what is

imposad.
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not an excmption statute, it is a taxing statute.

Accovdingly, without any further written

fete

will ordgm.fdect the

o

n the case, tihe Cour

— . 44N

S AT




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1103 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 5648 -230!

1]

16

17

18

19

21

22

23

[
ot

entlenen, in this

L
@
W
w
e
)
X1
H
(o]
vt
0]
0O
oy
4]

-
v
s
[N}

g
O
o

B e!

order-- why don'it you tender to me the ordex, and

if you wish at that time for the transcript--—

since you have a transcxript of this hearing today~
to bz made & part of the record for appeal purpose
so state, and that can be doans. | |

You gentlemen know yoﬁ both can wq:k,.
and if you don't you will walt tha noxrmal prozedure.
X% you agrae to that, dust put it in the formal
order, and thgen you wonft have to come back,

MR, MARSHALL: Your Honor, may I ask one

e

sostion cosncaraing tha Court's ruliag? You said

thare would he no further wrlt en oplnion, As X

ii

34

sten to you in rendering your decision, I thought
7 h=ard tqn Court making 2 determination as to
.041, Is the Court res ting solely on,.037 aﬁdf;ﬁéﬁt

in this instancs, 2ls0? You are not coastruing
THE COURT: Well, certainly I hava
construed ,041,

MR, MARSHALL: IYs that the classos of

UHE COURT:  Sure, It's under 041 that

I

arest and dividon?s of
- 144

you want to apportion in

s
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1 Merrill Lynch for tax purposas, isn't it? .

2 KR, MARSHALL: VWell, 1t's aneri.OéO )

3 ‘ that Mexrill Lynch Wadto to allocate-- |

4 | THE COURT: .04L is that section that

5 would in fact appo;tion the Merrill Lynch indome

6 - to Virginia under the formula, isn't"t?l There is

7 : no other sszction that does that, is there, but

8 ., 0412 |
9 MR, MARSFALL: Yo, Your Honor,
10 _ - 158 COURT: I don't un&érstand what you
11 _ - are asking. .04l is carxtainly involved., I am
12 saylung that in applying .O’l to apportlun_;g the
13 ircome of Mervyill Lynch you cannot include in that
14 tne interest and dividend incoms, because the
15 subject of allocation, whether. it has been allocated
16 ' §r not, it has bean allccadle under .040, and as
17 a class allocable under .04C, .039 or .038. It is
18 ’ excluded frow .041 from that income which sha ll be
19 apportioned to the Sta ate of Virginia. I think
20 that's what I said. | 7
21 All right, gentlemen, Thank you very
22 rmuch. Let rme have an ordsr, Mr, Donn.
23 . M2, DONM: ‘'Thank youw, Your Honor.
24
25 HD ?x RING COL;ICL.J = ' | -— - - 11.)

i
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