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SUPREME COURT OF THE UNITED STATES
No. 79-1764
Texas Department of Community) On Writ of Certiorari to
Affairs, Petitioner,
the United States Court
v.
of Appeals for the Fifth
Joyce Ann Burdine.
Circuit.
[January - , 1981]
JusTICE PowELL delivered the opinion of the Court.
This case requires us to address again the nature of the
evidentiary burden placed upon the defendant in an employment discrimination suit brought under Title VII of the
Civil Rights Act of 1964, 42 U. S. C. § 2000e et seq. Thenarrow question presented is whether, after the plaintiff has
made out a prima facie case of discriminatory treatment, the
burden shifts to the defendant to persuade the court by a
preponderance of the evidence that legitimate, nondiscriminatory reasons for the challenged employment action existed.

I
Petitioner, the Texas Department of Community Affairs
(TDCA), hired respondent, a female, in January 1972, for
the position of accounting clerk in the Public Service Careers
Division (PSC). PSC provided training and employment
opportunities in the public sector for unskilled workers.
When hired, respondent possessed several years' experience in
employment training. She was promoted to Field Services
Coordinator in July 1972. Her supervisor resigned in November of that year, and respondent was assigned additional
duties. Although she applied for the supervisor's position of
Project Director, the position remained vacant for six months.
PSC was funded completely by the United States Depart-
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ment of Labor. The Department was seriously concerned
about inefficiencies at PSC. 1 In February, 1973, the Department notified the Executive Director of TDCA, B. R. Fuller,
that it would terminate PSC the following month. TDCA
officials, assisted by respondent, persuaded the Department to
continue funding the program, conditioned upon PSC reforming its operations. Among the agreed conditions were
the appointment of a permanent Project Director and a complete reorganization of the PSG stafP
After consulting with personnel within TDCA, Fuller hired
a male from another division of the agency as Project Director. In reducing the PSC staff', he fired respondent along
with two other employees, and retained another male, Walz, as
the only professional employee in the division. It is undisputed that respondent had maintained her application for the
position of Project Director and had requested to remain with
TDCA. Respondent soon was rehired by TDCA and assigned to another division of the agency. She received the
exact salary paid to the Project Director at PSC, and the subsequent promotions she has received have kept her salary and
responsibility commensurate with what she would have received had she been appointed Project Director.
Respondent filed this suit in the United States Distr:ct
Court for the Western District of Texas. She alleged that
the failure to promote and the subsequent decision to terminate her had been predicated on gender discrimination in
violation of Title VII. After a bench trial, the District Court
held that neither decision was based on gender discrimination.
The court relied on the testimony of Fuller that the employment decisions nece:;:sitated by the commands of the Department of Labor were based on consultation among trusted
Among the problems identified were overstaffing, lack of fiscal control,
poor bnokkeeping, lack of communication among PSC staff, and the lark
of a fnll-time project director . Letter of March 20, 1973 from Charles
Johnson to B. R. Fuller, reprinted in App., at 38-40.
2 See id., at 39.
1

79-1764-0PINION
TEXAS DEPT. OF COMMUNITY AFFAIRS v. BURDINE

3 '

advisors and a nondiscriminatory evaluation of the relative
qualifications of the individuals involved. He testified that
the three individuals terminated did not work well together,
and that TDCA thought that eliminating this problem would
improve PSC's efficiency. The court accepted this explanation as rational and, in effect, found no evidence that the
decisions not to promote and to terminate respondent were
prompted by gender discrimination.
The Court of Appeals for the Fifth Circuit reversed in part.
608 F . 2d 563 (1979). The court held that the District
Court's "implicit evidentiary finding" that the male hired as
Project Director was better qualified for that position than
respondent was not clearly erroneous. Accordingly, the court
affirmed the District Court's finding that respondent was not
discriminated against when she was not promoted. The
Court of Appeals, however, reversed the District Court's finding that Fuller's testimony sufficiently had rebutted respondent's prima facie case of gender discrimination in the decision
to terminate her employment at PSC. The court reaffirmed
its previously announced views that the defendant in a Title
VII case bears the burden of proving by a preponderance of the
evidence the existence of legitimate nondiscriminatory reasons
for the employment action and that the defendant also must
prove by ob.iective evidence that those hired or promoted were
better qualified than the plaintiff. The court found that
Fuller's testimony did not carry either of these evidentiary
burdens. It, therefore, reversed the judgment of the District
Court and remanded the case for computation of backpay. 8
Because the decision of the Court of Appeals as to the burden of proof borne by the defendant conflicts with interpretations of our precedents adopted by other courts of appeals,'
The Court of Appeals also vacated the District Court's judgment that
petitioner did not violate Title VII's equal pay provision , 42 U. S. C.
§ 2000e-2 (h) , but that derision is not challenged here.
4 See, e. g. , Lieberman v. Gant, 630 F . 2d 60 (CA2 1980) ; Jackson v.
U. $. Steel Corp ., 624 F . 2d 436 · (CA3 1980) ; Ambush v. Montgomery
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we granted certiorari- U. S . - (1980). We now vacate
the Fifth Circuit's decision and remand for application of the
correct standard.
II
In McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973),
we set forth the basic allocation of burdens and order of presentation of proof in a Title VII case alleging discriminatory
treatment. 5 First, the plaintiff has the burden of proving by
the preponderance of the evidence a prima facie case of discrimination. Second, if the plaintiff succeeds in proving the
prima facie case, the burden shifts to the defendant "to articulate some legitimate, nondiscriminatory reason for the employee's rejection." I d., at 802. Third. should the defendant
carry this burden, the plaintiff must then have an opportunity
to prove by a preponderance of the evidence that the legitimate reasons offered by the defendant were not its true
reasons, but were a pretext for discrimination. I d., at 804.
The nature of the burden that shifts to the defendant
should be understood in light of the plaintiff's ultimate and
intermediate burdens. The ultimate burden of persuading
the trier of fact that the defendant intentionally discriminated
against the plaintiff remains at all time with the plaintiff.
See Board of Trustees of Keene State College v. Sweeney, 439
U. S. 24, 25, n. 2 (1979); id., at 29 (STEVENS, J., dissenting).
See generally 9 Wigmore, Evidence § 2489 (3d ed. 1940) (the
burden of persuasion "never shifts~'). The McDonnell Douglas division of intermediate evidentiary burdens serves to
County Government, 22 FEP Cases 1101 (CA4 1980); Loeb v. Textron,
Inc., 600 F .2d 1003 (CAl 1979). But see Vaughn v. Westinghouse Elec.
Corp ., 620 F. Zd 655 (CAS 1980), cert. pending, No. 80--276.
5 We have recognized that the factual issues, and therefore the character
of the evidence presented, differ when the plaintiff claims that n, facially
neutral employment policy has a discriminatory impact on protected
classes. See McDonnell Douglas, supra, 411 U. S., at 802, n. 14; TeamaterB 'V. United States, 431 U.S. 324, 335-336, and n. 15 (1971).
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bring the litigants and the court expeditiously and fairly to
this ultimate question.
The burden of establishing a prima facie case of disparate
treatment is not onerous. In the instant case, respondent had
to persuade the court by evidence that she was a qualified (
woman who sought an available position, but was rejected in
favor of a man. See McDonnell Douglas, supra, at 802.
The prima facie case serves an important function in the litigation: it eliminates the most common nondiscriminatory
reasons for the plaintiff's rejection. As the Court explained
in Furnco Construction Co. v. Waters, 438 U. S. 567, 577
(1978), the prima facie case "raises an inference of discrimination only because we presume these acts, if otherwise unexplained, are more likely than not based on the consideration
of impermissible factors." Establishment of the prima facie
case in effect creates a presumption that the employer unlawfully discriminated against the employee. If the employer is
silent in the face of this presumption, the court must enter
judgment for the plaintiff because no issue of fact remains in
the case.
The burden that shifts to the defendant, therefore, is to
rebut the presumption of discrimination by producing evidence that the plaintiff was rejected, or someone else was pref<>rred, for a legitimate, nondiscriminatory reason. The defendant need not persuade the court that it was actually motivated by the proffered reasons. See Sweeney, supra, at 25.
It is sufficient if the defendant's evidence raises a genuine
issue of fact as to whether it discriminated against the plaintiff.0 To accomplish this, the defendant must clearly set
This evidentiary relationship between the presumption created by a
prima facie case and the consequential burden of production placed on the
defendant is a traditional feature of the common law. "The word 'presumption' properly used refers only to a device for allocating the production burden." F. James & G. Hazard, Civil Procedure § 7.9, at 255
(2d Pd. 1977) (footnote omitted). See generally 9 Wigmore, Evidence
§ 2491 (3d Ed. 1940) . Cf. J . Maguire, Evidence, Common Sense .and Com6
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forth, through the introduction of admissible evidence, the
reasons for the plaintiff's rejection. 7 The explanation provided must be legally sufficient to justify a judgment for the
defendant. If the defendant carries this burden of production, the presumption raised by the prima facie case is rebutted,8 and the factual inquiry proceeds to a new level of
specificity. Placing this burden of production on the defendant thus serves simultaneously to meet the plaintiff's prima
facie case by presenting a legitimate reason for the action and
to frame the factual issue with sufficient clarity so that the
plaintiff will have a full and fair opportunity to demonstrate
pretext. The sufficiency of the defendant's evidence should
be evaluated by the extent to which it fulfills these functions.
The plaintiff retains the burden of persuasion. She now
must have the opportunity to demonstrate that the proffered
reason was not the true reason for the employment decision.
This burden now merges with the ultimate burden of persuadmon Law, 185-186 (1947). Usually, assessing the burden of production
helps the judge determine whether the litigants have created an issue of
fact to be decided by the jury. In a Title VII case, the allocation of
burdens and the creation of a presumption by the establishment of a prima
facie case is intended progressively to sharpen the inquiry into the elusive
factual question of intentional discrimination.
7 An articulation not adinitted into evidence wiU not suffice. Thus, the
defendant cannot meet its burden merely through an answer to the complaint or by argument. of counsel.
8 Sec generally J. Thayer, Preliminary Treatil:ie on Evidence 34B (1898).
In saying that the presumption drops from the case, we do not mean to
imply that inferences of discrimination or intent suggested by the plaintiff's evidence are impermissible. We m<>rely sny that such inferences are
no longer mandatory ttfter the defendtmt has given a legally sufficient
explanation for his action. The plaintiff's evidence and its pem1issible
inferences then should be evaluated in the context of the total evidence
on the issue of whether the defendant's explanation is pretextual. Thus,
there ma.y be cases where thP plaintiff'l:i initial evidence, perhaps combined with effective cross-examination of the defendant, will el:ital~lisl~ pretext without the plaintiff presenting a fomHtl rebuttal of the defendall't's
(}Xpianation.

I

I

79-1764-0PINION
TEXAS DEPT. OF COMMUNITY AFFAIRS v. BURDINE

!/

ing the court that she has been the victim of intentional discrimination. She may succeed in this either directly by persuading the court that a discriminatory reason more likely
motivated the employer or indirectly by showing that the
employer's proffered explanation is unworthy of credence.
See McDonnell Douglas, supra, at 804-805.

III
In reversing the judgment of the District Court that the
discharge of respondent from PSC was unrelated to her sex,
the Court of Appeals adhered to two rules it had developed
to elaborate the defendant's burden of proof. First, the defendant must prove by a preponderence of the evidence that
legitimate, nondiscriminatory reasons for the discharge existed.
608 F. 2d, at 567. See Turner v. Texas instruments, Inc., 555
F. 2d 1251, 1255 (CA5 1977) .. Second, to satisfy this burden,
the defendant "must prove that those he hired . . . were
somehow better qualified than was plaintiff; in other words,
comparative evidence is needed." 608 F. 2d, at 567 (emphasis in original). See East v. Romine, Inc., 518 F. 2d 332,
339-340 (CA5 1975).
A

The Court of Appeals has misconstrued the nature of the
burden that McDonnell Douglas and its progeny place on the
defendant. See Part II, supra. We stated in Sweeney that
"the employer's burden is satisfied if he simply 'explains what
he has done' or 'produc[ es] evidence of legitimate nondiscriminatory reasons.' " 439 U. S., at 25, n. 2, quoting id.,
at 28, 29 (STEVENS, J., dissenting). It is plain that the Court
of Appeals required much more: it placed on the defendant
the burden of persuading the court that it had convincing, /
objective reasons for preferring the chosen applicant above
the plaintiff. 0
9 The
court reviewed the defendant's evidence and explained its
deficiency:
('Defendant failed to introduce comparative factual data concerning
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The Court of Appeals distinguished Sweeney on the ground /
that the case held only that the defendant did not have the
burden of proving the absence of discriminatory intent. But
this distinction slights the rationale of Sweeney and of our
other cases. We have stated consistently that the employee's
prima facie case of discrimination will be rebutted if the employer articulates lawful reasons for the action; that is, to
satisfy this intermediate burden, the employer need only produce admissible evidence which, in the absence of any evidence of pretext, would allow the trier of fact rationally to
conclude that the employment decision had not been motivated by discriminatory animus. · The Court of Appeals
would require the defendant to introduce evidence which, in
the absence of any evidence of pretext, would persuade the
trier of fact that the employment action was lawful. This
exceeds what properly can be demanded to satisfy a burden
of production.
The court placed the burden of persuasion on the defendant apparently because it feared that "[i]f an employer need
only articulate-not prove-a legitimate. nondisrriminatorv
reason for his action, he may compose fictitious, but legitimate, reasons for his actions." Turner v. Texas Instruments,
Inc., supra, at 1255 (emphasis in original). We do not believe, however, that limiting the defendant's evidentiary obligation to a burden of production will unduly hinder the plainBurdine and Walz. Fuller merdy testified that he discharged and retained personnel in the spring shakeup at TDCA primarily on the recommendations of subordinates and that he considered Walz qualified for the
position he was retained to do. Fuller failed to specify any objective
criteria on which he based the decision to discharge Burdine and retain
W lz. He stated only that the action was in the best interest of the
program and that there had been some friction within the department that
might be alleviated by Burdine's discharge. Nothing in the record indicates whether he examined Walz' ability to work well with others. This
court in East found such unsubstantiated assertions of "qualification" and
"prior work record" insufficient absent data that will allow a true compal'ison of the individuals hired and rejected." 608 F. 2d, at 568.
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tiff. First, as noted above, the defendant's explanation of its
legitimate reasons must be clear and reasonably specific.
Supra, at 5- 6. See Loeb v. Textron, Inc., 600 F. 2d 1003,
1011-l012, n. 5 (CAl 1979). This obligation arises both from
the necessity of rebutting the inference of discrimination arising from the prima facie case and from the requirement that
the plaintiff be afforded "a full and fair opportunity" to
demonstrate pretext. Second, although the defendant does
not bear a formal burden of persuasion, the defendant nevertheless retains an incentive to persuade the trier of fact that
the employment decision was lawful. Thus, the defendant
normally will attempt to prove the factual basis for its explanation. Third , the liberal discovery rules applicable to any
civil suit in federal court are supplemented in a Title VII suit
by the plaintiff's access to the Equal Employment Opportunity
CommiEsion's investigatory files concerning her complaint. /
U. S. See EEOC v. Associated Dry Goods Corp., (1981). Given these factors. we are unpersuaded that the
plaintiff will find it pa.rticularly difficult to prove that a proffered explanation lacking a factual basis is a pretext. We
remain confident that the McDonnell Douglas framework
permits the plaintiff meriting relief to demonstrate intentional discrimination.
B
The Court of Appeals also erred in requiring the defendant
to prove by objective evidence that the person hired or
promoted was more qualified than the plaintiff. McDonnell
Douglas teaches that it is the plaintiff's task to demonstrate
that similarly situated employees were not treated equally.
411 U. S., at 804. The Court of Appeals' rule would require
the employer to show that the plaintiff's objective qualifications were inferior to those of the person selected. If
it cannot, a court would, in effect, conclude that it has
discriminated.
The court's procedural rule harbors a substantive error.
Title VII prohibits all discrimination in employment based
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upon race, sex and national origin. "The broad, overriding
interest, shared by employer, employee, and consumer, is effi~
cient and trustworthy workmanship assured through fair
and ... neutral employment and personnel decisions." M cDonnel Douglas, supra, at 801. Title VII, however, does not
demand that an employer give preferential treatment to minorities or women. 42 U. S. C. § 2000e-2 (j) . See Steelworkers v. Weber, 443 U. S. 193, 205-206 (1979). · The statute was not intended to "diminish traditional management
prerogatives." Id., at 207. It does not require the employer
to restructure his employment practices to maximize the number of minorities and women hired. Furnco Construction Co.
v. Waters, 438 U.S., at 577-578.
The views of the Court of Appeals can be read, we think, as
requiring the employer to hire the minority or female applicant whenever that person's objective qualifications were
equal to those of a white male applicant. But Title VII does
not obligate an employer to accord this preference. Rather,
the employer has discretion to choose among equally qualified candidates, provided the decision is not based upon unlawful criteria. The fact that a court may think that the
employer misjudged the qualifications of the applicants does
not in itself expose him to Title VII liability, although this
may be probative of whether the employer's reasons are pretexts for discrimination. Loeb v. Textron, Inc., supra, at
1012, n. 6; see Lieberman v. Gant, 630 F. 2d 60, 65 (CA2'
1980).

IV
In summary, the Court of Appeals erred by requiring the
defendant to prove by a preponderence of the evidence the
existence of nondiscriminatory reasons for terminating the
respondent and that the person retained in her stead had
superior obj ective qualificatiops for the position. 1 When the
Q

I

10

BP rau ~e

~vide:nee,

the Court of Appeall:l t pplied the wrong legal standard to the·
llO occasion to decide whether it erred in not review-

we. have
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plaintiff has proved a prima facie case of discrimination, the
defendant bears only the burden of explaining clearly the
nondiscriminatory reasons for its actions. The judgment of
the Court of Appeals is vacated and the case is remanded for
fprther proceedin~§ cgnsistent with this opinion.

It

is so ordered,

ing the District Court's finding of no intentional discrimination under
the "clearly erroneous'' standard of Federal Rule of Civil Procedure 52 (a).
Addressing this issue in this case would be inappropriate because the
District Court made no findings on the intermediate questions posed by

McDonneU Douglas..

lfp/ss

1/26/81

Burdine, Rider A

The applicable standard was stated in general terms in
McDonnell-Douglas, supra, at 802.6

This tandard was not

intended to be an inflexible rule, as "[t]he facts
necessarily will vary in Title VII cases, and the
specification .•• of the prima facie proof required from
respondent is not necessarily applicable in every respect in
differing factual situations.""

Furnco Construction Corp.

v. Waters, 438 U.S. 567, 575 (1978).

In this case, the

fourth element of the standard is inapplicable as the
position in question was filled with a white applicant.
Thus, plaintiff here needed only to prove to establish a
prima facie case that she was a qualified woman, duly
applied and was qualified for the position to be filled, and
6. Peter: Here copy the McDonnell-Douglas standard - all
four parts.

,...

~..

" .

~

2.

- despite her qualifications - she was rejected in favor of
a man.

At this stage of this case, as in many other cases,

these may be the only facts available to the plaintiff.

A

Title VII plaintiff carries the initial burden of showing
actions taken by the employer from which one can infer, if
such actions remain unexplained, that it is more likely than
not that such actions were "based on a nondiscriminatory
criterion illegal under the Act".
States, 431

u.s.

Teamsters v. United

324, 358 (1977); Furnco Construction Corp.

v. Waters, supra, at 576.

The prima facie case serves an

important function in the litigation:

it eliminates the

most common nondiscriminatory reasons for the plaintiff's
rejection.

Establishment of such a case in effect creates a

presumption that the employer unlawfully discriminated
against the employee.

If the employer remains silent in the

face of this presumption, the Court normally should enter

3•

judgment for the plaintiff because no issue of fact will
remain in the case.

Note to Peter:

Take a look at the above reformulation of

the first full paragraph on page 5 of our opinion.

This

paragraph has continued to give Justice Stevens some
trouble, and - as you know - has raised some questions in my
mind.

The principal question is whether our paragraph as

presently written can be viewed as stating a standard

~~

some ~

differently from the way it was articulated in McDonnellDouglas and reiterated in subsequent cases.

Accordingly, I

have tried - in the above revision - to quote literally from
the prior cases, although I end up where we were originally.
We can talk about this upon my return on Tuesday.

~tqtrtmt ~qmt 4tf tlrt 'Jftnitth ~hrlt.\l

Jrulfittgfun, ~.
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

January 19, 1981

Re:

79-1764 - Texas Department of Community
Affairs v. Burdine

Dear Lewis:
There are several aspects of your opinion
describing the three-stage procedure in a Title VII
case that concern me. Let me raise the points
separately:
1.

Do you intend to lessen the plaintiff's
burden of making a prima facie case? As I
had understood McDonell Douglas, it required
evidence on behalf of the plaintiff that gave
rise to an inference that an employment
decision had been made for a discriminatory
reason. The second full sentence on page 5
of your opinion, however, implies that every
time two qualified applicants for a vacancy
are of a different race or sex, the one who
does not get the job automatically has a
~rna facie case.
It would seem to me that
-,:here might be two qualified applicants who
sought employment at the same time and the
employer simply took one rather than the
other. In that situation, I would not think
a prima facie case would have been made out
because there would be no basis for an
inference that the gender of the applicant
had anything to do with the employment
decision. In the McDonell Douglas
hypothesis, on the contrary, the fact that a
qualified applicant was rejected and
thereafter the employer continued to
1n erv1ew other persons and ultimately hired
one of the opposite sex would give rise to
~ch an inference.
In other words, I think
eLement of the plaintiff's prima facie
case is some fact giving rise to an inference

I

an

- 2 -

that the employment decision was not made on
neutral cr i t:_e: ia.
h J · • ..,HJ., ~# ~...
,

2.

..,

,;

:Y /k~

I question whether you are correct in stating
on page 5 that if the employer fails to put
on any evidence at all, "the Court must enter
judgment for the plaintiff because no issue
of fact remains in the case." It seems to me
that there may well be cases in which the
plaintiff's testimony may not be considered
credible by the judge. For example, one
could suppose a ninety-five pound person
testifying that he was qualified for a
position as a heavy-weight boxer and nothing
in the written record would dispute what he
had to say but the judge might simply
disbelieve him. I would think that a
defendant would have no obligation to put on
any evidence and counsel could simply argue
that even though a prima facie case had been
made which required that the issue of fact be
submitted to the trier-of-fact, nevertheless,
the inference of discriminatory motive was so
obviously unworthy of belief that judgment
should be entered for the defendant. In
)
other words, I believe there is a distinction (
between the requirement that a prima facie
case be submitted to the trier-of-fact and
one requiring that judgment be entered in
favor of the plaintiff.

j

3.

Because the word "articulated" has given rise
to some misunderstanding, I wonder if it
would not be wise to make it clear that the
word is intended to have reference to
evidence admitted at the trial and definitely
would not include a mere articulation by
counsel or by an answer to a discovery
request. Perhaps this is already obvious I
but I would be happier if you could see fit
to make the point expressly.

3

4.

I am not sure I entirely understand the socalled third stage of the case, in which the
plaintiff is permitted to demonstrate that

o1"-

- 3 -

the defendant's explanation for the
employment decision was pretextual. As I
read the opinion, it seems to require the
plaintiff to put on some additional rebuttal
evidence in every case in which the defendant
has put on some evidence explaining its
action. Does this mean that if the plaintiff
puts on all the evidence that is available in
his prima facie case in order to make sure
that an inference of discrimination has been
established and then the defendant comes
forward with an explanation of neutral
reasons which conflicts in some respects with
the plaintiff's evidence, that the defendant
must prevail unless the plaintiff puts on
further evidence? It would seem to me that
there could well be situations in which a
)
combination of plaintiff's original case and
effective cross-examination of the
defendant's witnesses is adequate to
'
~establish pretext, and that plaintiff would
~ p~
have nothing further to say in rebuttal.
(~ -- .
E'(en without_. any r:ebut t~, the trial judge
tl.-. "i
might be convinced that the plaintiff was
telling the truth and that the defendant's
,
~
estimony was entirely unworthy of belief.
~
n that situation the plaintiff should
J ~
prevail but, as I read your opinion, it seems
to imply the contrary. i'Lb

n

5.

Finally, and perhaps because I disagree with
the decision in EEOC v. Associated Dry Goods
Corp., I am not entirely happy about relying
on any special liberal discovery rule in a
Title VII case as a justification for a
procedure that would be different from that
which should prevail in any other lawsuit.

11

Respectfully,
Justice Powell
Copies to the Conference

..

).

,ju.vrttttt <!fourl o-f tltt ~nittb .thttts
Jl'ulfhtgtlltt. ~. <!f. 2ll,;t){!'
January 19, 1981

CHAMI!IERS OF

JUSTICE HARRY A . BLACKMUN

Re: No. 79-1764 - Texas Department of Community Affairs
v. Burdine
Dear Lewis:
You have written a very persuasive opinion, and I am
glad to join it.
Sincerely,

~tit!.

Mr. Justice Powell
cc: The Conference

.·""'""'

January 21, 1981

79-1764

Texas Department of Community Affairs v. Burdine

Dear John:
Thank you for your comments on my opinion. I do
not think we are far apart on any one of your points.
Points 1 and 2: I do not intend to lessen the
plaintiff's burden of making a prima facie case. To make
this clearer, I am changing the language in the second
sentence of the first full paragraph on page 5 to read as
follows:
•In the instant case, respondent had to
persuade the Court by evidence that she was a
qualified woman who sought an available
position, but was rejected in favor of a
man. •
As noted, proof that the complainant was qualified for the
position is likely to eliminate the most common
nondiscriminatory reasons for failing to hire or promote.
We are talking only about an •inference of discrimination•
that requires the defendant to come forward with a neutral
explanation. Part III B makes clear that the plaintiff does
not win merely by showing he or she was equally qualified.
Point 3: I certainly wish to make clear that a
defendant must discharge his burden by introducing evidence.
Indeed, the word evidence is used four time on pages 5 and 6
in describing the defendant's burden. In view of your
concern, I am glad to add a footnote along the following
lines:
•An articulation not admitted into
evidence will not suffice. Thus, the
defendant cannot meet its burden merely
through an answer to the complaint or an
argument by counsel.•

·""-'""-"'---'---------~~~----·~·.

.~·'

.. .

~

..

2.

Point 4: As I think your point is well taken, I
am adding a sentence at the end of footnote 7 on page 6 as
follows:
"Thus, there may be cases where the
plaintiff's initial evidence, perhaps
combined with effective cross exmaination of
the defendant, will establish pretext without
the plaintiff presenting a formal rebuttal of
the defendant's explanation.•
Point 5: I join you in disagreeing with the
Court's recent decision in Associated Dry Goods Corp., but I
suppose this is now the law.
I have sent these changes to the printer and will
recirculate a second draft. As four Justices have joined
me, I will - of course - have to respect their views. As I
consider my changes to be clarifications rather than
substantive. I would not expect objections.
Sincerely,

Mr. Justice Stevens

LFP/lab

~nvrtnu (!j:ll'Uft ltf tlr~ ~nittb ~tatt.tr
~atdfinghtn. ~. <!):. 2llgt>i~
CHAMBERS OF

.JUSTICE .JOHN PAUL STEVENS

January 22, 1981
Re:

79-1764 - Texas Department of Community
Affairs v. Burdine

Dear Lewis:
Thank you for your response to my letter of
January 19, 1981. All of your changes are improvements
and you surely have satisfied my points 3 and 4 and I
will withdraw my point 5. I regret to say, however,
that I am still concerned about points 1 and 2.
First, the facts (1) that an applicant is
qualified and (2) that a person of the opposite sex was
hired, do not in my judgment give rise to an inference
of discrimination. Two years ago I rejected a
qualified male applicant and hired a female as a law
clerk; this year I rejected two qualified females and
hired two qualified males. I do not believe that those
facts as applied to either year viewed separately were
sufficient to establish a prima facie case of
discrimination, yet under your opinion they are
sufficient.
Second, I am still not persuaded that an
unrebutted prima facie case always requires that
judgment be entered in favor of the plaintiff. I would
agree with the last sentence of the full paragraph on
page 5 if it were modified as follows:
"If the trier of fact believes the plaintiff's
evipence, and if the employer is silent in the
facl of this presumption, the Court must enter
judgment for the plaintiff because no issue of
fact remains in the case."
Respectfully,

Mr. Justice Powell
cc:

The Conference
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January 27, 1981

No. 79-1764, Texas Department of Community Affairs
v. Burdine

Dear Lewis:
I can join, but I do have one suggestion.
John has been concerned that language in the
present draft indicates an unrebutted prima facie case
calls for a judgment for the plaintiff. I am concerned
with the opposi~ap~l~m: that footnote 8 in its
present form coul
read to suggest that, despite the
defendant's rebuttal, discriminatory intent may be
inferred even if the plaintiff does not persuade the
' trier of fact that the explanation advanced by the
defendant is a pretext. In context this reading is
~- ~
~
unpersuasive, but I wish you would conside1-4
1 ~y
clarification along the following tines, to be added
after ~cite to Thayer. I advance the language only
to make clear what I have in mind:
~ - -·~~"~:r:."r~l';~<~
'

I

"In saying that the presumption droPs frotn the ~~· ~1-t~~(
case, we do not mea:f'l tg. / impl-y that the tt ier of
~
~act must reject as u
rustworthy evidence
preViOUSly intrOdU a by -i¥e plaintiff jto make a
y L_/ I I
prima fa~ie case
~he trier may~ ~ take
-,
that evide~e in o account in deciding whether the
lanatio~~the defendant a~anees is a pretext.
say only that once the defendant has rebutted
plaintiff's prima facie case 13y comi.A-S fo:r;ward
w~th ~~eenaa~~' discrimination
is not to be inferred unless the plaintiff
~4 A~-- A_
1
.P.ersuades the trier . that theee~ reasons are
-~~
preteXQ. The plaintiff nonetheless may argue
pretextN based in whole or in part on the same
evidence introduced to demonstrate a prima facie
case should that evidence be probative." {

.a-..: .

Regards,

Mr. Justice Powell
Copies to the Conference

.
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CHAMBERS OF

.JUSTICE

w .. .

.J . BRENNAN, .JR.

RE:

No. 79-1764

2!lgt,.,

January 29, 1981

Affairs v. Burdine

Dear Lewis:
I believe that a part oft~ confusion concerning the effect of
the plaintiff's establishment;rf a prima facie case in the Title VII
context is that the phrase " Hma facie case" ordinarily means that
th~eintiff has made out
case sufficient to go to the jury, i.e.,
suff cient to permit the act-ftnder to draw the desired inference.
Se C. McCormick, Hand ok of the Law of Evidence, at 640 (1954). In
the Title VII context, as your proposed opinion indicates, when the
plaintiff has proven 'her "prima fatie case" by a preponderance of the
evidence, the fact-finder is required to draw the desired inference
of discriminatory intent, unless the defendant bears his burden of
articulating a legitimate, nondiscriminatory reason for the challenged
action. The use of the phrase "prima facie case" in McDonnell Douglas
is therefore somewhat misleading. Recognizing that my suggestions
differ to some extent from those offered by John, I nevertheless
suggest that the following alterations would serve to clarify the
matter:
(1) In the first paragraph, second sentence, to change "after the
plaintiff has made out a prima facie case," which might merely imply o-7'(
that she has alleged facts sufficient to establish a case, to "after
the plaintiff has proven a prima facie case. .
"
(2) After the second sentence of Part II, on page 4, to add a
footnote along these lines:
In the Title VII context, the phrase "prima facie case"
does not merely denote the plaintiff's burden of producing
enough evidence to permit the fact-finder to infer discriminatory intent; rather, the prima facie case, if proved, requires such inference, unless the defendant aritculates a
legitimate, nondiscriminatory reason for the employment action.

- 2 -

( 3) On page 5, to insert the phrase, 11 a preponderance of the 11
between the words 11 bY 11 and 11 evidence 11 in the second sentence, and
to insert the word 11 mandatory 11 before the word 11 presumption 11 in the
penultimate sentence.
(4) On page 8, to delete the phrase 11 in the absence of any evidence of pretext 11 from the third sentence of the first paragraph.
Sincerely,

// '

Au
Mr. Justice Powell
cc: The Conference
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