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the first syllable of his name with only four letters —Shak—or
sometimes Shag, or Shax—whereas the dramatist’s name is
consistently rendered with a long “a.” For that reason, the
protagonists of the Earl of Oxford’s cause make a point of
distinguishing between Shaksper and Shakespeare. In this
respect, they are, in effect, relying on the first canon of statu-
tory construction. In response, the Stratfordians point out
that signatures, like statutes, should be read in their contem-
porary context, that incorrect spelling was common in Eliza-
bethan England, and that we should always be conscious of
the possibility of a scrivener’s error. This response, like the
Oxfordian response to the text of the First Folio, indicates
that this is a case in which we must go beyond the First
Canon.
ACTII

The Second Canon of statutory construction is much like
the first: “Read the entire statute.” Courts often tell us that
the meaning of a particular statutory provision cannot be di-
vined without reading the entire statute. Similarly, the
more of Shakespeare’s writing that we read, the more we
learn about him. At least, that is the position that the Ox-
fordians advocate.

As evidence of the author’s probable noble birth, they
point out that all but one of his plays —The Merry Wives of
Windsor—are about members of the nobility. The contrast
between Shakespeare’s characters and the commoners, such
as the alchemist or the miser, about whom his contemporary
Ben Jonson wrote, is striking. Even more striking is Shake-
speare’s repeated reference to nobility as the highest stand-
ard of excellence. The question that a lonely Hamlet asked
himself was “whether it is nobler in the mind to suffer the
slings and arrows of outrageous fortune, or take arms against
the sea of troubles and by opposing end them.” In the first
act of Macbeth, when Duncan proclaimed his succession, he
noted that “signs of nobleness, like stars, shall shine on all
deservers.”? When Mark Anthony wanted to explain to Ju-

tAct 1, Scene 4, line 41.
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“But it was not only Leicester who was widening his
circle of conquests. Elizabeth too, it was said, was
seducing handsome young men and keeping them under
surveillance by her well-paid spies when they were not
in amorous attendance on her. Prominent among these
favorites was Edward de Vere, earl of Oxford, a boyish,
hazel-eyed young courtier whose expression combined
poetic languor and aristocratic superciliousness. Oxford
excelled at those courtly graces Elizabeth admired. He
was athletic and acquitted himself brilliantly in the tilt-
yard, dashing fearlessly, lance lowered, against any and
all comers and retiring the victor despite his youth and
slight build. He was an agile and energetic dancer, the
ideal partner for the queen, and he had a refined ear for
music and was a dextrous performer on the virginals.
His poetry was unusually accomplished, and his educa-
tion had given him a cultivated mind, at home with the
antique authors Elizabeth knew so well.” Erickson,
The First Elizabeth (1983), p. 267.

When Edward DeVere was 11 years old, his father died
and he became a royal ward in Sir William Cecil’s household.
Cecil, also known as Lord Burghley, was the Queen’s princi-
pal adviser and a master of intrigue who controlled an elabo-
rate network of spies. In Hamlet, the character Polonius, is
unquestionably a caricature of Burghley.® His position as

¢“There is nothing original in pointing out that Polonius is clearly based
on old Lord Burghley —merely in showing how close the resemblance is in
detail. Lord Treasurer and the Queen’s leading minister, he had been
Southhampton’s guardian, whose granddaughter the young Earl would not
marry and had been made to pay forit. All the Essex faction detested the
politic old man, who was irremovable until his death in 1598; after that it
wag safe to portray him as Polonius.

Hamlet describes Polonius to his face: “old men have gray beards, their
faces are wrinkles, their eyes purging thick amber and plumb tree gum. . .
together with most weak hams.” Those who are familiar with Burghley’s
letters in his last years well know that they are full of his querulous com-
plaints about his health, the weakness of his limbs, his gout, his running
eyes: “I am but as monoculus’ (one-eyed), he writes.
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also requires an ability to discount comments manufactured
by staff members to appease lobbyists who were unable to
persuade legislators to conform the statutory text to their
clients’ interests. As Chief Justice Rehnquist observed in a
dissenting opinion a few years ago:

“The effort to determine congressional intent here
might better be entrusted to a detective than to a judge.
While I agree with the Court that the phrase ‘any
other final action’ may not by itself be ‘ambiguous,’ I
think that what we know of the matter makes Congress’
additions to § 307(b)(1) in the Clean Air Act Technical
and Conforming Amendments of 1977 no less curious
than was the incident in the Silver Blaze of the dog that
did nothing in the nighttime.”’

For present purposes, I shall confine my analysis of the
Fourth Canon to the Sherlock Holmes’ principle that some-
times the fact that a watchdog did not bark may provide a
significant clue about the identity of a murderous intruder.
The Court is sometimes skeptical about the meaning of a stat-
ute that appears to make a major change in the law when the
legislative history reveals a deafening silence about any such
intent.

This concern directs our attention to three items of legisla-
tive history that arguably constitute significant silence.
First, where is Shakespeare’s library? He must have been a
voracious reader and, at least after he achieved success,
could certainly have afforded to have his own library. Of
course, he may have had a large library that disappeared cen-
turies ago, but it is nevertheless of interest that there is no
mention of any library, or of any books at all, in his will, and
no evidence that his house in Stratford ever contained a li-
brary. Second, his son in-law’s detailed medical journals de-
seribing his treatment of numerous patients can be examined
today at one of the museums in Stratford-on-Avon. Those
journals contain no mention of the doctor’s illustrious father

" Harrison v. PPG Industries, Inc., 446 U. S. 578, 595-596 (1980) (dis-
senting opinion).
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ally written. They also suggest that the possibility of a royal
command may not be so absurd after all because Queen Eliza-
beth made an extraordinary grant to DeVere. Using a for-
mula that was characteristic of special payments to members
of the Secret Service, on June 26, 1586, she signed a privy
seal warrant granting DeVere an annuity of 1,000 pounds per
year for which no accounting was to be required. This was
an unusually large amount at the time and the grant contin-
ued for the remaining 18 years of DeVere’s life, it having
been renewed by King James.” The Queen, it appears, may
have been a member of the imaginative conspiracy and for
reasons of her own may have decided to patronize a gifted
dramatist, who agreed to remain anonymous while he loyally
rewrote much of the early history of Great Britian.

Whatever one may think of the Fifth Canon as a method of
analyzing the authorship question, before I leave the subject
I want to refer briefly to three cases that suggest that the
Fifth Canon should tell us something about justice. Two of
them are cases decided by William Shakespeare, whoever he
may be, and the third was decided by the Supreme Court of
the United States.

In the Merchant of Venice, as security for a loan of 3,000
ducats, Antonio promised that if he should default, Shylock
could have a pound of his fair flesh “to be taken and cut off
from whatever part of his body” might please Shylock. As
might have been predicted, Antonio did default and Shylock
demanded literal performance of the terms of the bargain.
In the end, however, justice was served by Portia’s even
more literal interpretation of the bond:

“Tarry a little, there is something else. This bond doth
give thee here no jot of blood,

The words expressly are ‘a pound of flesh.’

Take then thy bond, take thou thy pound of flesh,

But in the cutting it, if though dost shed

One drop of Christian blood, thy lands and goods

*B. M. Ward, The Seventeenth Earl of Oxford 1550-160/, at 255-263
(1928).
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era ‘waiving the defense of sovereign immu-
nit,, ... «.c <....d States could be sued for damages
caused by the negligence of Government employees.

Eighteen years earlier, Congress had enacted the Missis-
sippi Flood Control Act of 1928 to authorize a major land ac-
quisition and construction project to control overflow and
damage along the banks of the Mississippi River where it was
impracticable to construct levies. A section of that Act—I
shall call it the “pound of flesh” provision—stated that “no li-
ability of any kind shall attach to or rest upon the United
States for any damage from or by floods or flood waters at
any place.”

In the ensuing decades Congress has authorized the expen-
diture of countless millions of dollars to construct additional
flood control projects, many of which produce artificial lakes
and recreational facilities. Unfortunately, a number of peo-
ple have been killed or seriously injured in those facilities.
The case of United States v. James, 478 U. S. 597 (1986),
arose out of a tragic accident in the reservoir behind the
Millwood dam in Arkansas. As the result of what the Dis-
trict Court found to be worse than gross negligence, enor-
mous underwater portals were opened without adequate
warning and water skiers were caught in the unforeseen
swift current and hurled against the dam’s tainter gates.
Some drowned and others suffered permanent injuries. As
other innocent victims of the negligence of federal employees
had in the past, representatives of the injured parties in the
James case brought suit against the Federal Government
under the Federal Tort Claims Act. The lower federal
courts were divided on the question whether the pound of
flesh provision enacted in 1928 in connection with the Missis-
sippi River project should protect the United States from li-
ability in such cases.

As you can see, the issue is much like the one that con-
fronted Portia and the Italian Duke. For the Government
based its defense on the plain language found in the text of
the 1928 statute. The plaintiffs responded by arguing that
the pound of flesh provision applied only to the Mississippi
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project, that it had been impliedly repealed by the Federal
Tort Claims Act which contained its own set of special de-
fenses for the Government, and that in any event the use of
the word “damage” rather than “damages” indicated that the
statute did not apply to personal injury cases.

Although three dissenters including the Portia that now
graces our Court, would have applied a modern version of
Portia’s jot of blood argument—using a narrow interpreta-
tion of the word “damage” to trump the majority’s reliance
on the First Canon of statutory construction—the majority
ruled in the Government’s favor. It relied, of course, on the
First Canon of statutory construction, buttressed by the
principles espoused by Angelo and Shylock. Sadly, there
was no Italian duke to arrive on the scene in the nick of time
and apply the Fifth Canon of statutory construction. Even
more sadly, this is the kind of case—involving the average
citizen rather than a nobleman who can command legions of
well armed lobbyists —that is not apt to interest a busy
Congress.

It is cases of this kind—and they appear in a variety of
forms —that sometimes make me feel that now is a season of
discontent. Judge Rosenn and I have lived long enough to
learn, however, that like the seasons, judicial opinions about
canons of statutory construction and the relationship be-
tween law and justice tend to come and go. The fear that a
particular law may become a toothless scarecrow, and that if
judges are ever allowed to extract a single tooth from any
part of a venerable code of laws, the entire code may disinte-
grate, is a fear that experience teaches wise judges to dis-
count in appropriate cases. Accordingly, no matter how un-
happy a particular winter may be, in due course, it is sure to
be followed by other seasons that will be “made glorious by
the sun of York.”

Thank you for inviting me to share this evening with you.
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advisor to the King, his physical appearance, his crafty use of
Rosencrantz and Guildenstern to try to ascertain the cause of
Hamlet’s antic disposition, and his employment of Reynaldo
to spy on his own son, Laertes, while away at school, are all
characteristic of Burghley. One who had lived in his house,
as DeVere did, and therefore had first-hand knowledge of
Burghley’s use of a spy to report on the activities of his oldest
son, could well be responsible for the scene including
Reynaldo—a scene that seems to have no purpose except to
illuminate Polonius’—or Burghley’s —character. The suspi-
cion that there is an autobiographical element in Hamlet in-
creases when one recognizes the parallel between Hamlet’s
relationship with the fair Ophelia—the daughter of Polo-
nius —and the fact that at the age of 21 DeVere married Ann
Cecil, the daughter of Lord Burghley.

These are, of course, only tiny fragments from the text of
the Shakespeare Canon. They are sufficient, however, to
lead us to the Third Canon of statutory construction.

ACT III

This Canon is much like the first and second, but it adds
the requirement that the text be read in its contemporary
context. In the case of Cannon v. The University of Chi-
cago the Supreme Court tells us that “it is always appropri-
ate to assume that our elected representatives, like other cit-
izens, know the law [and that an] evaluation of congressional
action [at a particular time] must take into account its con-
temporary legal context.” 441 U. S. 677, 696-699. The
Third Canon therefore tells us that we should direct our at-

One clue to Burghley’s hold on power was his remarkable intelligence
system. This is clearly rendered in Poloniug’ interview with Reynaldo,
setting him to spy on his son’s doing in Paris and report on them.
Burghley’s elder son, Thomas, had had an unsatisfactory record in France
and been similarly reported. Burghley’s famous Precepts, however, were
for his clever younger son, Robert —Essex’s enemy: Polonius has a similar
set for his son, while his perpetual moralizing is Burghley all over—it
drove the young men mad, all the more because the old man was all power-
ful and wise, though prosy and pedestrian.” A. L. Drowse, The Anno-
tated Shakespeare (1988 ed.), 1725-1726



















































Justice Thurgood Marshall

Justice Thurgood Marshall has announced his retirement
from the Supreme Court to be effective upon the confirmation of his
successor. This may occur before the new Term of the Court
commences on the first Monday in October. A great deal will be
written about Justice Marshall. I can add little to what others
will say but am happy to comply with the request of the Seton Hall
Law School to author a brief tribute.

I served on the Court for 15 1/2 years from January 1972
until June 26, 1987. I was 64 years old when I was appointed to the
Court in the fall of 1971. Only one other Justice among the 104
persons to serve on the Court had ever been as old as I was when
appointed.

During my tenure on the Court I sat beside Thurgood
Marshall, and he and I became warm friends. He was a great story
teller, and would amuse the Brethren at our Conferences. He and I
often differed in the application of the criminal law but we were
usually together in civil rights cases.

Before he came to the Court Marshall had a unique and
constructive career. It is well known that he argued and won Brown
v. Board of Education. As counsel to the NAACP he had made a name
for himself in arguing equal protection cases involving colleges
and universities. He also won the case that invalidated restrictive
covenants in deeds. In sum, his name will rank high among the

greatest of Supreme Court Justices.

September 1991 Lewis F. Powell, Jr.
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Supreme Court Report

/| don’t think it makes sense that even though the Court
views a particular decision as wrong, it is not free to change it.’’

now has been almost universally"i
understood not to be sufficient td’
warrant overruling a precedent.”

He also objected that the Court’s’
position in Payre will undercut its.
authority and its ability to com-
mand compliance with its rulings.

“By signaling its willingness to
give fresh consideration to any con+{
stitutional liberty recognized by g
5-4 vote over spirited dissen[t],’,
Justice Marshall wrote, “the major~
ity invites state actors to renew tha
very policies deemed unconstitu-
tional in the hope that this Court-
may now reverse course.”

Justice Stevens objected to the
Court’s concern that victim-impact
testimony is necessary to make cap-
ital sentencing more fair. That “is a
classic non sequitur,” he wrote. “The”
victim is not on trial; her character,
whether good or bad, cannot there-",
fore constitute either an aggravat-
ing or a mitigating circumstance.” *

According to press reports of |
Chief Justice Rehnquist's speech at
the recent Fourth Circuit judicial,
conference, he reaffirmed there the
view that stare decisis plays a re-.
duced role in criminal cases.

“A criminal defendant has no
reliance interest at all” in a consti-
tutional precedent, he said. “I don’t
think it makes sense that even
though the Supreme Court as pres-
ently constituted views, after ma-
ture consideration, a particular de-
cision as being wrong, nonetheless
it is not free to change it.”

Mandatory Life Terms

Overturning precedent played
a central role in a second decisioh
reléased on the Court’s last day,
Harmelin v. Michigan (No. 89-
7272).

Under Michigan law, a crimi-
nal defendant faces a miandatory
term of life in prison, without pa-
role, for three offenses: first-degree
murder; possession of 650 grams of
narcotics with intent to distribute
it; or simple possession of 650 grams
of narcotics.

Ronald Harmelin was convicted
of simple possession of 672 grams of
cocaine, and had no prior convic-
tions. He challenged his mandatory
life sentence as a cruel and unusual
punishment barred by the Eighth
Amendment.

Harmelin’s contention was

based largely on Solem v. Helm, 463
U.S. 277 (1983), which struck down
as disproportionate a life sentence,
without possibility of parole, under
a South Dakota recidivist statute.
The defendant in Solem had been

4 convicted seven times for non-vio-

lent offerses.

The justices sustained the Mich-
igan mandatory-life statute by a 5-4
vote. Justice Scalia and Chief Jus-
tice Rehnquist argued that Solem v.
Helm should be overturned, but the
three other justices in the majority
took a more modest approach, con-
cluding only that Harmelin’s sen-
tence was not disproportionate to
his offense.

Justice Scalia’s opinion, joined
by the chief Jusflc'e’,'s—féatza that “our
5-to-4 decision eight years ago in
Solem was scarcely the expression
of clear and well accepted constitu-
tional law.”

After devoting 19 pages to re-
viewing English parliamentary prac-
tices in the 17th century and the
development of American constitu-
tional law, Justice Scalia concluded
that the Eighth Amendment bar
against “cruel and unusual pun-
ishments” applies only to types of
punishment (such as the use of
thumbscrews, or the rack) and not
to disproportionate sentences.

The principal historical evi-
dence supporting this view, he wrote,
is that some state constitutions
expressly prohibited disproportion-
ate sentences, while the Eighth
Amendment does not.

Justice Kennedy, joined by Jus-
tices O'Connor and Souter, chose a
narrower path, and announced that
he would continue to adhere to the
“narrow proportionality principle that
has existed in our Eighth Amend-
ment jurisprudence for 80 years.”

Justice Kennedy’s major disa-
greement with Harmelin’s claim
concerned the gravity of possessing
672 grams of cocaine.

In view of the “pernicious ef-
fects of the drug epidemic in this
country,” he wrote, “the Michigan
Legislature could with reason con-
clude that the threat posed to the
individual and society by possession
of this large an amount of cocaine—
in terms of violence, crime, and
social displacement—is momentous
enough to warrant the deterrence
and retribution of a life sentence

without parole.”

White’s Surprise

The lead (and spirited) dissent-
ing opinion was by Justice White,
who, ironically, dissented from the
ruling in Solem v. Helm that the
chief justice and Justice Scalia
wished to overturn.

Indeed, Justice White’s fidelity
to stare decisis is conspicuous in
these sequences of decision.

A dissenter in Booth v. Mary-
land, he nevertheless created the
5-4 majority reaffirming Booth in
South Carolina v. Gathers, out of an
apparent unwillingness to reverse
Booth by a 5-4 margin. Only when
the Court voted 6-3 to overrule in
Payne did Justice White also vote to
overrule Booth.

And in Harmelin, Justice White
again stood by a precedent from
which he had dissented initially.

For Justice White, joined by
Justices Blackmun and Stevens
proportionality lies at the core of
Eighth Amendment jurisprudence,
as expressed in death penalty cases:
“The death penalty is appropriate in
some cases and not in others. The
same should be true of punishment
by imprisonment.”

He rejected Justice Kennedy's
view that the Michigan statute is
not a disproportionate sentence under
Solem v. Helm.

In his dissent, Justice White
insisted, “Mere possession of drugs—
even in such a large quantity—is
not so serious an offense that it will
always warrant, much less man-
date, life imprisonment without pos-
sibility of parole.”

Justice White pointed out that
only one other state (Alabama) pro-
vides for a mandatory life sentence
without parole “for a first-time drug
offender, and then only when a
defendant possesses ten kilograms
or more of cocaine.”

The Court reversed another
constitutional precedentin late May.
California v. Acevedo, No. 89-1690,
approved the warrantless search of
a container found in the locked
trunk of a car.

The Court’s 6-3 ruling over-
turned the holding in Arkansas v.
Sanders, 442 U.S. 753 (1979), that
such searches require a warrant.

White also dissented from over-
ruling Arkansas v. Sanders: |
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Decembe , 1991

Dear Thurgood:

Jo and I appre > your memo to the
Conference in whi rou describe the
"Best Fruit Cake Er You end up with
"one or two quarts hiskey" - perhaps
a bit out of prop: n with the other
ingredients of th ke. I hope you
favor Virginia boul hiskey.

I know that Jc ld join me sending
affectionate greet to you and Cissy
for the Christmas ¢ n.

As ,

Justice Marshall

1fp/ss
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