











nominations. Her record on the bench was summarized by one writer
who examined her three hundred opinions as ones which "avoided
setting sweeping precedents or using far reaching language ...
incremental changes in the legal lanquage are more enduring than
revolutionary decisions that ignore carefully laid precedents.",
While on the Appeals bench she addressed the problem of Roe v. Wade
in two speeches: at the University of North Carolina in 1985, and
in the prestigious James Madison Lecture at New York University Law
School in March, 1993. Ginsburg criticized the extent of the
holding and its constitutional rationale. Stating that Roe had
"ventured too far in the change it ordered® she felt that the right
to abortion should be based upon an equality concept rather than
the Court’s privacy reasoning. It was a sex discrimination issue
rather than a right based on the elusive idea of privacy,
originally enunciated by the Court in Griswold v. Connecticut. She
also stated in her Madison Lecture that Roe v. Wade "halted a
political process that was moving in a reform direction and thereby
...prolonged divisiveness and deferred stable settlement of the
isgsue." Such statements, while worrisome to liberals, did not
adversely affect the Senate’s consideration of her nomination.
There was no question as to her belief in a woman’s right to an
abortion. There was equally no question that the Georgia and Texas
statutes involved were unconstitutional. The Court’s emphasis on
viability and privacy was her problem. A key to understanding Ruth
Bader Ginsburg’s approach to the function of the Court is a
statement of hers, quoted from an interview with the Washington
Post on July 23, 1993, soon after her nomination. "The Supreme
Court generally follows, it does not lead, changes taken place
elsewhere in society. But without taking giant strides and thereby
risking a backlash, the Court, through constitutional adjudication,
can moderately accelerate the pace of change." As we shall see,
that legal philosophy was a mark of her work in her first year on
the Court.

The Opinions

Associate Justice Ruth Bader Ginsburg’s opinions are metic-
ulously thorough, clearly written with no particular literary style
or Holmesian phrase-making, with attention given to precedent and
congressional intent in statutory construction cases as well as the
text itself. They are narrowlv draun. with arant sébanslae oo

intense legal analysis, combined with a sense of the reality:

Ironically Justice Ginsburg’s first published opinion was a
concurring opinion in a leading sex discrimination case decided
early in the 1993 term.> Here she returned to her pioneering and
successful work with the ACLU. The Court unanimously held that
Title VII is violated when the workplace is "permeated" by
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