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EECIN .« e

Applying fhis test to the facts étAiSsué.hére; it ié.eléag'
that Respondent, in sanctioning display of the menorah in City
' ParE, ﬁat th;yery legst" appears to have taken a position
‘reéarding Chanukah. A;d, giveﬁ thé cirCumsténces in.;ﬁiéh ﬁﬁe.
menorah is displayed (i.e. standing alone on city property,
surrounded only by city buildings) it seems reasonable to
characterize that position as an "endorsement" of Judaism, and
hence, to a greater or lesser extent, a "disapproval" of other
faiths. Indeed, several concerned citizens have complained that
the menorah’s presence beside a city building seemed to indicate
preference by the City for the Jewish religion over their own
faiths. Discounting the perspective of those espousing a
particular faith, display of a menorah on city property, from the
perspective of someone without any religious beliefs, seems quite
clearly to indicate endorsement of the concept of religion
generally, and, hence, disapproval of those not espousing a
particular faith, thus "mak(ing] religion relevant . . . to
status in the community." Id. Display of the menorah in City
Park thus violates the second prong of the Lemon test, and hence,

cannot be maintained without violating the Establishment Clause.

B. Continued display of the menorah in City Park, absent
any other displavs that miqght act to diminish its
religious impact, violates the Establishment Clause.

In Lynch v. Donnelly, 465 U.S. 668 (1984), the Court held

that the Ccity of Pawtucket, Rhode Island did not violate the
Establishment Clause by including a city-owned creche, or
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providing that "exclusion from a public forum based on the
religious content of a group’s intended speech," Widmar, 454 U.S.
at 270, can be justified so long as the state can satisfy the
appropriate standard of review. Id. at 269-70. Though the
standard is justifiably strict, it has been met in the case at
bar, and hence, maintenance of the display of the menorah must
yield to requirements of the Establishment Clause.

G. The Lemon Test continues to be the standard by which
Establishment Clause cases are to be judged.

The Court of Appeals seemed to suggest that the Lemon test
will soon cease to be the proper means of analyzing cases of this
sort, and that it should be replaced by a more narrow
interpretation of the Establishment Clause. The new "“coercion"
test would hold that:

even government "endorsement" of religion does not

violate the Establishment Clause unless the government

coerces citizens to participate in religious activity

or "give[s] direct benefits to religion in such a

degree that it in fact establishes a state religion, or

religious faith, or tends to do so."

1 F.3d at 5 (quoting Bd. of Educ. of Westside Community Schools

v. Mergens, 496 U.S. 226, 260-62 (1990) (Kennedy, J. joined by
Scalia, J., concurring in part and concurring in the judgment).
Although application of such a "coercion" test may well
permit the display of the menorah in City Park, that is not the
issue in the case at bar. The Lemon test has long been the
accepted means of analysis for Establishment Clause cases.
Respect for this precedent, and for stare decisis, requires that

it continue to be. Indeed, in the Court’s most recent

18






