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1\IORNING SES'SION.
~ortsmouth,

Virginia, October 23, 1931.
Met pursuant to adjournment.
Present: Same parties as heretofore noted.
Mr. Savage: As court adjourned yesterday, after the jury
was dismissed, I offered some evidence and your Honor refused to permit it to be introduced. I noted an exception, but
I don't think the court stenographer got any statement of my
grounds for excepting and I would like to have the record
show it. Counsel for plaintiffs state the grounds for the exception to the ruling of the court in refusing to admit the
transcript of the record in the case of Richmond Cedar Works
VR. Norfolk & Western Raihva.y Company, that the case vf
the ltichmond Cedar Works recently tried and decided in this
court established the liability of the Norfolk & 'Vestern Railroad for the origin of the fire, which is the subject of controversy in this case. The issue in that case and the issue
in this· case are identical and the Norfolk & Western Railroad Com·pany has had its day in court and it has been judicially determined that it was responsible for the origin of
the fire in question. This concludes the Norfolk & Western
Railroad from further contesting its liability for
page 2544 ~ the origin and liability for this particular fire,
and even if it be not concluded, then the transcript of that case should be admitted in evidence as a ma.tter
of evidence to go to the jury.
H. L. ALEXANDER,
having been duly sworn, testified on behalf of the· plaintiff.
as follows:
Examined by 1\{r. Lawrence:
Q. .State your name, residence and occupation?
A. Harry L. 1:\.lexander, Portsmouth, Virginia.
Q. Occupation Y
A. Real estate broker.
Q. Mr. Alexander, are you familiar with real estate values
in Norfolk County Y
A •. Somewhat, yes, sir.
Q. Are you familiar with the value of farm lands and cutover timber lands Y
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A. Yes, sir.
· ·
, _,
Q. How long l1ave you been in the real estate business, Mr.

Alexander?
A. Forty years.
Q. WhereY
A~ In Portsmouth and Norfolk County.
Q. Have you, at the request of the plaintiffs in this
made an examination of the tract of· land
pag·e 2545 ~ taining 1,747 ac.res, situated on the south
of the Norfolk & Western Railroad ju·st

suit,
conside
west

of Yadkin?
A. Yes, sir.
Q. Have you placed a. valuation on that property as of October 4, 1930?

A. Prior to the big fire, yes.
Q. That is prior to the time it was bnrned f
A.·Yes.
Q. What is tha.t valuation?

A. I put. $15.00 an acre on it.
Q. On the whole tract?
A. On the whole tract ..
Q. 1,747 acres?
Mr. Gravatt: Without objecting, are you wiiling to ask
him about the market value or can he speak as to the market value?
Mr. Hughes: I suggest to counsel that it be understood
tha.t we object to any value except market value, and, if that
be understood, we need not repeat that objection.
Mr. Savage: If your Honor please, to get the question
squarely presented, if my associate will permit me, we will
asl~ Mr. Alexander if he knew the market value of this property and other property.

A. Why I sa.y that, I own land similar to that in that mmediate neighborhood and I refused $15.00 an ac.re last year
for mine .
page 2546 ~·By Mr. Savage~
Q• .So that the valuation yOtt have given is
the market valuef
A. I consider that the. land was worth, before the fire, $15.00
an acre.
Q. ·.And that that was the fair market value immediately
before the fire !

~.
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A. Why I say that, I was offered that and refused that price
for mine, similar land, very much like it.
By Mr. Lawrence:
Q. vVha.t do you think that land was worth after the fire¥
A. After going over the premises carefully, it looks tha~
the west section is worthless. The east section has a value.·
It is not damaged as mueh on tho east portion as it is on the
west.
Q. How would you divide it as to acreage-into two sections?
·
.A. I couldn't say really how many acres would be on the
east that were not damaged as much as the west portion.
Q. Approximately, Mr. Alexander, ·or eould you show us
on the ma.pf
A. We went down the cuts and the first. cut running from
the eastern line going west, running north and south, the cuts

were-Q. The first cut after you passed the east line 7
A. Yes, sir, east of that first eut, between that and the east-

ern boundary.
Q. Do you know how far that first cut is from
the eastern line 1
A. I think it is around 1,800 or 2,000 feet.
Q. You don't know how many acres were in itT
A. No.
Q. What do you think that eastern end is worth now after
the fire?
A. Well, from the looks of it, it should be worth two or
three dollars an acre at the present time.
Q. What about the western end of it beyond that first cut T
A. Well, the western bound~ry-the soil has been destroyed
to a depth maybe from eight to ten inches up to two feet.
Q. What about the reproduction that was growing on it!
A. I am not a chemist. I couldn't tell what could be raised
on tha.t and how quickly it would come· back or whether it
could come back.
(~. The timber that was reproducing before the fire?
A. I couldn't answer that owing to the fact that I don't
lmow what was on there. I didn't see what was on there.
Q. What happened, l'Ir. Alexander. to what was on there
at the time the fire started Y
.A, What happened to itt
Q. Yes?
A. It has been·destroyed by the fire, wha.t was on i~

page 2547
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Q. Totally destroyed?
·
A. If it was on there it has been destroyed, whatever wtts
on there.
page 2548 ~ ~fr. ·Alexander, have yon or not made a calculation as to the damage done to this land, according to your figures Y
A. Well, I would say. just as I have stated. that as near as
I could answer, the western boundary is virtually destroyed
and the eastern has a value to it, whatever acreage is in it
between the ·:first cut and eastern boundary. There is some
timber on that. Not being an estimator, I couldn't really tell
how much is on there.
Q. ~fr. Alexander, as I understand your testimony, you say
that the market value of this entire tract before the fire was
$15.00 an acre 1
,A. Why I say that, I offered $15.00 an acre· for it and they
turned it down.
Q. Yon mean you offered for this particular piece of property to the owners·
A. Yes, sir, in 1916 I offered that price for it.
Q. That was after the timber had been cut off of itY
A. Yes, sir. I think they had removed all the timber at the
time.
~ As I further your testimony, yon think that all of the
land west of the first cut through there, going from the eastern boundary line, has been damaged to the extent of its full
value before the fire?
A. It looks so to me.
Q. And the area east of that first cut has been damaged to
the extent of twelve or thirteen dollars, the difpage 2549 r ference between fifteen and two or threef
A. Mr. Lawrence, the timber that is there-!
don't know its value, but I would consider the land not worth
over two or three dollars an acre. There may be some timber
that has a value to it on there.
CROSS EXAlriiNATION.
By Mr. Gravatt:
Q. Mr . .Alexander, I did not understand your first statement about the $15.00 an acre. I understood you to say that
y~u owned some land similar to this and had been offered
$15.00 an acreY
A. That is true.
Q. .And then I understood y.;>n to tell Mr. Lawrence that
in 19!6 you offered $15.00 an acre for this piece of land Y·
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A. Yes, sir, that is true.
Q. And you are basing your 1930 value upon the offer which
you made iri 1916 f

A. No, I am basing that on the sales of land by the Franklin Land & Lumber Company who has sold land on the
north side of the Norfolk & Western opposite this laud in
its virgin sta.te· for fifty and fifty~five dollars an acre.
·
Q. In October, 19307
A. That is what they are asking· for it now, and the open
land that is broke up, they get 100 to 110 to 12~ dollars' an
acre.
page 2550 ~ Q. Did they sell any in 1930 f
A. I couldn't answer whether they sold any in
1930, no. That is the price.
.
Q. You have been in the real estate business forty years,
haven't you?
A. Yes, sir.
Q.. Did you make any sales of any kind in 19301
A. I made lots of sales.
Q. Foreclosures, weren't they 1
A. No.
Q. Did you sell any farm lands in 1930?
A. I don't think so.
Q. Do you know anybody in Portsmouth or Norfolk who
sold any farm lands in 1930 except a.t a foreclosure sale? ·
A. I couldn't answer that offhand. I don't l\now but I
haven't sold any, I don't think, in 1930.
Q. Don't you know.
A. Ye·a, sir, by the way, I sold one right in the Franklin
Land & Lumber Company, ten acres, for $1,100.
Q. VVhereabouts?
A. On the Franklin Land & Lumber Company a.nd .it was
sold by W. H. Oliver to a gentleman who lives next door to th.e
farm adjoining the Virginian Railroad. The boundary lin'e
of the Virginian is on the north.
Q. That is near Sunray T
A. In Sunray.
page 2551 ~ Q. In a village?
A. No, it is west, up near the western boundary.
Q. And you sold ten acres?
A. Ten acres and got $1,1'00 for it. The record shows it.
Q. I don't dispute you at all?
A. I sold another one. They come to me, but we handle so
much of them. I don't think of those things after we dispose
of them. I sold on the Gawnberry Road to Vernitsky. I don't
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know whether Mr. Cassell handled it or no but some lawyer
handled it. We sold that a.nd got about fifty do~lars an acre.
That is about one-third in a state of cultivation.
Q. That is in the Sunray neighborhood?
·
A. Yes, sir. That is right in that neighborhood.
Q. Getting back in this Dismal Swamp neighborhood, down
there about mile-posts 15, 14, 13 and 12, do you know any land
that has been sold back in there on the south side of the Norfolk & Western between Yadkin and Suffolk!
A. No, sir.
Q. How old are you Y
A. Sixty-two.
·
.
Q. Did you ever hear of any being sold baek in there in
your sixty-two years on the south side of the Norfolk & Western between Yadkin and Suffolk!
A. No, sir.
Q. And you hadn't seen this land in 1930, had you Y
.A. No, sir.
page 2552 ~ Q. You hadn't seen it since 1916 Y
A. Yes, sir.
Q. Had you been on it?
A. Not over it, no, sir. I passed by it.
Q. You think the western half is worthless 1
A. Well, it is burned so tha.t, as I stated, it would take a
chemist,. I imagine, to understand whether anything could
grow on it, but from the looks of it, it is burned so that all
the soil has gone off and if it hadn't burned off a man could
have gone over and bushed that off and maybe worked it in
a way and after a while, maybe a few years, the stumps would
have rotted so he eould have worked it all but as it is now the
stumps are· protruding that high.

By Mr. Savage:
Q. From whereT
A. From the present ground or whatever is there.
Q. Put it in feet Y
A. Some of the stumps are that much higher (indicating) ..
Q. From what?
A. From the soiL

'1Jy the

Court :
Q. Where are you measuring l1ere fromf
A. From here ·(indicating).
Q. How· many feet is that Y
A. Runs from ten inches up to two feet. The monument
stone that divides the land shows that the soil was at a certain
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h~ight one time and, now it is all remov~d and
page 2553 } they are sitting JIP that high and the stoP.e .is up
above that.
· ··

Bv- Mr. Gravatt:
•Q. Y9n don't know whether that soil was burned off in
]925 or not!

A. No, sir.
.
Q. Yon don't know when it was burned _off7
A. No, sir.
.
Q. From the standpoint of a practi.cal real estate man, selling land to farmers, if yon had a pjee~. of l~d with stumps
in it, those stumps would be lots easier fo get if they were
sticking out of the ground abol:lt a foot and a half than they
would if you had to dig down in the ground .to get them Y
A. Yes, but I wouldn't h~ve that difficulty to overeome.Q. You wouldn't Y
A. No, not if the soil was level.
Q. Yon would plant your corn in the top of a stump and
take chances on making a crop Y
A. The roots branch out and they a~re all out of the ground
now but if that was level, if the soil was level with that, we
1vouldn 't bother with that. We would work all around it. ·
Q. Yon couldn't plow because of hitting stumps Y
A. If they were under the ground you could make much
better headway with those under the ground than you can
now.
Q. Let us see if they are under the ground. I am going to
stop this thing in a minute. Let us see if they are under the
ground. Yon say the soil is burned off from eight
page 2554 ~ inches to two feet and you say the stumps are
out of the ground from ten inches to two feet so
that the tops of the stumps would be just about even with
the surface of the ground before the fire Y
A. Yes, sir.
Q. And wh_en you went in there to plant a crop you would
have a right hard time getting a .straight row through. there
with a plow, wouldn't you?
A. Where you eut your tree off maybe that size (indicat.ing) at the top, if the soil had been burned, but you burn it
down two feet and the prongs are out and you -can't get within
a two-foot radius around. There is a whole lot of difference.
Q. Mr. Alexander, don't you know that nobody but a magician or some man with super-power could make a crop before this fire regardless of what he did Y
A. He could have gone in and stuck that with corn. I have
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had _the expel'ience of. that. I have taken in three hundred
acres of it.
·
·
Q. Without draining it f
A. No, sir, you have got ot drain it, sure.
. Q.. Do you know anybody who made any money ra.ising corn
in 19SO on :first class la.nd Y
A. I wasn't farming. I don't know.
Q. You said, 1\fr. Alexander, that you did not know the
acreage of the eastern end tha.t had trees on it. If a survey
shows that there are over six hundred acres. of
page .2565 ~ this. land with those trees on it, would you say
·
that your estimate would vary from the testi·
mony of a surveyor on that Y
· A. I mean to say that the lund east of the first cut is worth
more tha.n west of that first cut. It hasn't burned over as
much between tho first eut and he eastern boundary as it did
on the west.
·
Q. The only thing I am· trying to g·et your opinion for the
·jury is· as to the approximate acreage. We expect to introduce testimony of a civil engineer to the effect that there is
more than six' hundred ~Qres of that land standing· in trees.
I simply ask yon if your judg'Dlent would allow you to accept
that ·estimate as oorreot or would you disagree ·with that estimatef
· A. I don't disag·ree or agree with it. I don't know how
many &cres is in it.
·
Q. I thank you. I want to be fair with you on that point.
RE~DIREOT ~"'\AMINATION.

By Mr. Lawreno.e:
Q. 1\fr. Alexander, how far is the land of the Franklin Land
& Lumber Company· to which you l'efer fi'om this land, do you
knowY
·
·
.A.• Yes, the width of the Norfolk & Western Railroad's
right-of. .way. They own to the northern line of fthe Norfolk
& 'Vestern, run from Sunray-...:we call it all Sunray through
there.
page 2556 ~ Q. And it is immediately across the Norfolk &
Western right .. of...way from this land?
A. Yea, sir.
~-

T. J. WRIGHT, JR.,
having been duly sworn, testified on behalf of
the plaintiff as follows:
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Examined by Mr. Lawrence:
Q. State your name, residenc~ and oc<:P.pation.
A. T. J. Wright, Jr., residence Norfolk CoJIJlty, Manager
Norfolk Branch of the Rich;m.Qnd Ceda.r Works.
Q. Will you state ·wh~ther or not you ar.e familiar with
the tract of la·nd belonging to C. A. ..A~kerly and others,
located on the south $ide of the Norfoll~ & W~.st~rn Railroad west of Yadkin Y

A. I am.
Q. Will you tell the jury, Mr. Wright, b~w that land compared with the land of the Richmond C.e.dar W pr)}a to the
south of it?

Mr. Gravatt; We object.
· The Court: Objection sustained. The question is what
is the value of this land.
· Mr. Savage: It is about tb~ only way fOU c~J.n get the
value of that land, by f3howiD;g the ;value of so;m~ right
next to it. That is one method of arriving at it.
'·
Mr. Gravatt: We withdraw th.e questio.~..
A. Substantially similar land.
By Mr. Lawrence:
Q. I-Iow does it compare in. nature to the land known a~
the Richmond Cedar Works farm that you have h1 cultivation?
A. It is similar land.
page 2558 ~ Q. The same type .of land?
.
A. Yes, generaJly.
Q. Mr. Wright, if you were going to dev,elop £or .agricultural purposes a tract of land like this Ackerly land, how
would you go about it ox how did you go about it on the
C.edar W orke farm?
·
~{r. Gravatt: I object to his relating how he developed
the Cedar Works farm because that throws us into an inquiry as to the soil. If he wants Mr. Wright -to tetl the
jury how he individually would develop .this Ackerly-land
and the court thinks that is material evide_nce, we have no
objection.
The Court: I think he can tell how land of thi.s .sort should
be dev~loped, if he knows.
Mr. Lawrence: I will withdraw the reference .to the Cedar
works farm and let him tell how he would develop it.
The Court: How it should be developed.
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A. It would, of course, be rather a horseback opinion as
to the exact details of the development. The first thing
to do would be to ditch it and after the land was ditched
it would be necessary to cut down the trees and remove the
stumps. In reclaiming land of this character, it is ·easily'
done by cutting down all the shrubbery and burning it at
some convenient time and then for the first two or three
years the corn is stuck. The soil is not turned
page 2559 } over at all. You go there with a stick and punch
a hole in the ground and drop your seed corn
around anywhere you can :find a place f9r it. It is not planted
in rows. Usually after the corn is harvested what debris
remains on the land is rolled up around the stumps and
burned .and in that way the debris and stumps are removed.
By Mr. Lawrence:
Q. Mr. Wright, is the testimony you have just given based
on your experience, knowledge and observation Y
A. It is.
Q. You are a civil engineer by profession f
A. Yes, sir.
· Q. And a practical farmerf
"
A. I never was asked that question in a previous case.
I wouldn't say I am a. practical farmer.
By Mr. Savage:
Q. Yon would say you are a farmer Y
A. There are six farms in this vicinity that are being
operated under my supervision.
(No cross examination.)
page 2560

r

HUGH W. DUDLEY,
recalled on behalf of the plaintiffs, testified as

follows:
Examined by Mr. Lawrence:
Q. Mr. Dudley, you have just heard the testimony Mr..
Alexander has given in this case. .Are you familiar with
that line he has referred to a.s the first cut through the
Aclrerly property f
A. Yes, sir.
Q. Are you able, with the information which you have,
to compute the acreage between that first cut and the easterly linef

~.
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. A. Yes, sir.
Q. Are you able, with the information which you have,
to compute the acreage between that first cut and the
easterly line 7
A. I could in a minute or two.
Q. You haven't done so 7
. A. I haven't done so. I could in a very few m.inu~es~
Mr. Lawrence: May we have Mr. Dudley compute that
and get it in the record?
Mr. Gravatt: Yes, sir.
By Mr. Lawrence:
_
Q. Mr. Dudley, ~ _hand you picture No. 2 which has been
introduced with the testimony of . Mr. Hambl~ ~hat is
your p~ctur~ in that phot·ograph there, isn~t itt ·., . "'
A. Yes, s1r.
Q. Will you state whether or not you were st~:tD-d~:qg in
a hoi~ or in a ditch at the time that picture was taken Y
A. No, sir, I was standing about half way from th~ ·bot-.
tom of the slope of the. fill. o~ t4e railroad to
.
page 2561 } the ditch, I would say_soni~thfu.g about half WfiY·
Q. I hand you picture N. o.. 4 ·introduced with
Mr. IIamblin's testimony and ask you wheth.er or n9t the
telephone pole in that picture is the same pole sh.own in
the picture I previously handed you by which you were. stand-

.

~g?

A. Yes, sir.
Q. I hand you picture No. 3, introduced with Mr. Hamblin's testimony, and ask you if you can identify the stone
shown in that pictur~Y ..
A. Yes, sir, looking at the picture, holding it in your hand,
you see it right back of some cross ties. The stone is white.
Q. What point does that stone mark, Mr. Du<Uey7
A. The corner between the Ackerly Lumber Cop1.pany, the
Camp Manufacturing Company and the southern boundary
line ·of the Norfolk & Western Railroad.
Q. Wbich is right here on this spot 7
A. Yes," sir. ·
Q. Will you mark it by a red circle on Exhibit No. 47
A. It is marked by a red circle with a red dash across
the circle.
.
Q. Mr. Dudley, do you recall at any time last fall or winter being up on the Norfolk & Western right-of-way .in the
vicinity of the Ackerly stone 'vith Mr.. B. C. Smith @.d
•

p
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Mr. Carey, J . D. Carey and Mr. Willoughby
Lynch f
A. Yes, sir.
Q. Will you state 'vhether or not ]Jlr. Smith pointed out
to you a point on the north side of the Norfolk & -Western
right-of-way at which they claimed the fire was burning
when he got to the scene of the fire with Poarelt and· Oliver t
A. Yes, sir.
Q. Where was that point, Mr. Dudley?
A. Just a Iitt1e east of No. 16 telegraph pole, reading east
from the 15 mile-post. I think it was 16. I would like to
refer to the map. .
.

page 2562
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By Mr. Gravatt:
Q. Will you identify that by your exhibit f
A. As shown on Exhibit No. 5 by a. red circle and .a red
'' s'' marked by the circle.
By Mr.. Lawrence:
Q. Where was that point with reference to the ditch along
the right-of-w.ayf
A. J u.st out of the ri_ght-of-w.ay over in back of the ditch.
Q. On the north ditch bank f
A. On the north ditch bank.
Q. Mr. Dudley, will you state whether or not you were
present on a later occasion, I think it was early in June,
possibly, when Yr. Poarch and Ben Ta.nn pointed out to Mr.
Carey and several other gentlemen, including ~{r. W. --s.
Rogers, the location ·of the log which was pointed out to
them by B. C. Smith on the afternoon the big fire started Y
A. Yes, sir.
pag.e 2563 } Q. On which he claimed the fire started Y
A. Yes, .sir.
Q. 'Will you locate that tOn Exhibit N-o. 5 Y
A. That is shown on Exhibit No. 5 by a red circle with a
red cross in the circle.
Q. Have you a scale.!
A. Yes, sir.
Q. Could you tell the jury how far apart those two points
are?
A. Parallel lines east and west, would be one hundred :and
ten feet apart. A direct line between the two points is one
hundred and twen~y feet apart.
Q. Which one is to the east Y
.
A. The point pointed out by Mr. Smith to myself and the
-~.~...... other three gentlemen.
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· Q. Have you any original memorandum with you by which
you could :fix definitely the date of these two visits to this
point of origin or could you do it definitely be memory Y
A. Both visits 7
.
Q. Yes. ·
A. I can fur.nish both visits definitely but I don't know
that I can today. I will see.
· Q. From original memoranda?
A. Yes, my daily report.
:.~
page 2564

~By

Mr. Gravatt:
Q. If you can't, just report it to the court

later.
A. On October 24, 1930, Mr. Carey, Mr. Lynch, Mr. Sexton and myself went up the· railroad to the Camp line and
Mr. B. C. Smith brought us back down to the point riear
the alleged origin of fire and pointed out this point to us
on that date, October 24th.
By Mr. Lawrence:
Q. Will you state whether or not that point that Mr. Smith
pointed out to you that day was marked in any way a.t that
tipleY
·
A. The point itself was not marked. It was just across
the ditch off of the right-of-way and on the right-of-way
there was a telegraph pole and the telegraph pole wa-s
marked by Mr. Lynch with a knife which I handed him to
mark it with.
Q. And you took measurements with reference to the
marked telegraph pole, didn't you 7
A. Yes, sir.
Q. Give us the da.tc of that other visit?
A. I don't think I have that, Mr. Lawrence. If I recall
your question:, your next question is the date 7
Q. When Mr. Carey went out in that swamp that stood on
that log. I don't think the definite time of that is material.
Will you state whether or not it was in June immediately
prior to the trial of the Richmond Cedar Works
page 2565 ~ case T
A. It was just before the trial of the Richmond Cedar Works. I don't know what date, just a few
davs before the trial.
Q. Who were present on that occasion, among others?
A. You and Mr. Parrish .from Richmond, Mr. Carey, Mr.
Lynch, Mr. Rogers, Ben Tann and Lester McCall.
Q. Was Mr. Poarch there?

I
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A. Mr. Poarch, and I believe practically all the witnesses
that were in that section during the fire were up there on
that occasion.
CROSS EXAMINATION.
By

~{r.

Gravatt:

Q. Mr. Dudier, how: .1at,e i;n t~~ f~~J .floes. .thi~ growth· in

the Dismal Swamp'l{eep' alive a:hd continue to growY
A. Yo:u .:rneap th~ .grasf?. a~.d we~ds .an({, th~t king .Qf
growth!
. . . .
.·. · .,
, . . . . ..
.:
. . Q. Yes, ..that kind of stuff f ·
~
· ·. · ··
·,
..
· A. Well; out where there is no timber or any protection~
it is killed along ,_easily-.well,. in this locality from the lOth
to the 20th of October.
·
·
. Q...You ~aven 't had any killing frost yet, have y~u?
A. Yes, .sir. Well, J doubt if it killed .the growth in th~
swamp. It has kille~ potato vines and. butter beans and
those kind. Qf thing~ now.
. .
.. . . .
_ Q. In the swamp doesn't that stuff continue to grow on
.
. well into November!
page 2596 ~ A .. ·w~n, it depends on wpa.t.,it is~ .. S~me gra~s
. . . . . .h~s a short life. and so~e grass has .. a long life:
The grass. th~.t. stay.~ .gr.pws all season until fall kills it.
Q. r.mean_ the .. reeds f!,nd cattailsf
A. The reeds don't die until frost kills them. _Qf course,
~oldenrod, for instance, is still alive and tick .grass is de&~~
eane grass is probably fifty per cent dead. It is dying..
The season is about out for it.
.
. Q. Suppose you have a light. :(ire to
over that ground
along the middle of August, just ruJ.lning 001 .through it and
not have any soil burn, wouldn't grQwth. spring up between
·
then and November Y
A. In some inst~nces it .would a.nd some places it would
not. That would depend somewhat. on the moisture __ an_d
the type of soil. Ferns will spring up quick. They are ab~ut
the quickest thing to .spring -qp.
. . . ,
.
. Q. Then if you went through that same country along
about the fourth day of .October and ~tooped down and
struck a match, and had a good sti~ wind to carry it,. you
~ould start a fire,. corrld~ 't you 1
·
.· A. Yes, you usua.IIy could.
Q. It is not at all impossib~~- for a .lot rJf that st\l:ff stand:~
ing around your knees there t.o hav.e grown ttp &fter sep..
tember 1st Y
·,
·
L
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A. My personal observation is that this had not grown up
since September 1st.
page 2567 ~ Q. So that back-fires hadn-'t burn it 7
A. I don't think it had.
Q. So that all of this stuff you were standing in had been
left there by these back·fi.re burners? ·
A. Yes, sir, that wasn't burned.
. '!

RE-DIRECT EXAMINATION.
::By Mr. Lawrence :
···
Q. Mr. Dudley, with Mr. Gravatt's permission, I am going
to ask you about the trip you made down:the _railroad with
Mr. Brinkley which I failed to ask you about on direct
examination. -You heard the testimony of: Mr.; I.~ P . .Brinkley the ·other· dayt
.A.. Yes, sir.. ~- · ·.
·Q. Will you state whether or not you were present with
Mr. Brinkley bn that:ttip through the Dismal Swamp?
, . A. Yes,_ slr., I :was.
· Q·. And what ·yo11. foun.d 1. ..
. ....
_. 4,. Do yott want zp.e to give _the details, just what we observed?..
!By ~fr. Gravatt:-- .. {
: · t :. .
.
_ .
Q. I think you should. I think it would clear up the fire,
wh'e.tlier there were nine or ten fires and not leave the imptression tha.t thet~e were . twenty:.fi.ve.
· A. On November 10th,-Mr. I. P. Brinkley and myself were
up at the water tank at Jericho Run which is the 21 milepost on the Norfolk & Western. This reading
page 2568 ~ reads backwards because we are going toward
Norfolk. Between 21 and 20 mile-posts we
fqund a place burned thirty feet long on the right-of-way.Fire No. 2, between the same mile-posts, was forty feet
long. No. 3 between the same mile-posts was thirty feet
long. No." 4 between 20 and 19 mile-posts was five feet
square. No. Q between 19 and 18 mile--posts was three feet
wide and fifty yards long.
·
Q. On the 119tth _side of the Norfolk & Western 1 .
. A. No. 6 at the 18 mile-post, north side, forty yards long
and twenty yards wide. T4~t had just burned over to the
·
back of the ditch?.
By Mr. Hughes: . · .
.
Q. Have all th~ _previou,s ones been on the south side f
A. No, I am. reading them just as I found them..
·I
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By Mr. Savage:
Q. How about the previous ones t •
A. Up to that poi~1t I have read just. exactly my notes.
By Mr. H11ghes:
.
.
Q. Yo}I haven't said whether they were north or south t
A. I didn't know which side. ·When I first started out
I didn '~ know which side of the railroad they ~ere on.

By Mr. Lawrence:
Q. You mean you didn't keep any record up to that point t
A~ No. In my notes up to this point I didn't keep a
record of which side of the rails they were on. Just west
_
of the 16 mile-post burned along on the north
page 2569 ~ side. No, that is a continuation of No. 6. East
of the 16 mile-post on the south of the track
along the road and across the ditch burned about four hundred yards long. In other words, that was a strip that Mr.
Smith-I say Mr. Smith because the other Mr. Smith had
burned a strip seventy-five or eight feet back of the track
and parallel with the track, four hundred yards east of the
Camp corner and had burned out between the bush place
and the railroad.
By Mr. Gravatt:
Q. That was a fire for the protection of the Camp property!
A. I take it so. I don't know the date of that burning.
That was what we found on November lOth. About half wa.y
.between 15 and 16 mile-posts, on the north side of the road,
on the road bed, six feet from the rail, one yard squar~
burned. I might tell the conditions there. I should have
" done that before. We will say six feet from the rail hadn't
started off the slope. The top of the road bed, after you
get away from the stone which is about two and one-half
feet from the end of the ties is cane or jointed "grass and
this one yard square was in that grass. East of the 13 milepost, burned along on the north side of the road-when I
say north side of the road, I mean the north side of ·the ·
rail but on the road bed, forty feet long and three feet
wide. East of the 13 mile-post, seventy five yards long and
three feet wide on the north side of the track. That completes the burns we found the day we walked
page 2570 ~ through. I haven't kept up with the numbers.
·
If you want that, I wHl give yon the numbers.
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Mr. Gravatt: I think it is 9 or 10.
Mr. Lynch: Ten, including the one that was burned.
By Mr. Hughes:
·
Q. I didn't understand the one that was west of the 16
mile-post7
A. As I stated before, I hadn't completed my notes on No.
6. Tha.t is forty yards long and twenty yards wide, on the
north side.

..

By Mr. Gravatt:
Q. Then your reference to the 18 mile-post must be not
connected with that, Mr. Dudley?
By Mr. Hughes:
Q. We are confused on 18 and 16. We don't get that
straight.
A. Did you say 16 mile-post or 6th fire 7
Q. 16 mile-post.
·
A. Oh, that is different. If I gave you any fire west of
the 16 mile-post, it was through error because it is east, east
of the 16 mile-post on the south side is the four hundred
yards long and a,.bout seventy-five feet wide.
By a Juror:
.
Q. Were any of those fires, in your judgment, set for backfires, or property protection?
A. I don't think so because they were in general up ·on
top of the road bed and apparently had been put out..
page 2571 ~ By Mr. Gravatt:
Q. How about the fire opposite Mr. Camp's
timber on the south side; the four hundred yard stretch?
A. Well, I wouldn't call that a back-fire. That wouldn't
be a back-fire. A back-fire i~ a fire ·where you set out to
meet a fire.
Q. That was burned however to have a fire strip between
the railroad and this Camp timber and set out for the purpose for protecting the Camp timber T
A. Yes, that is it.
By Mr. Hughes:
Q. The words "protective fire" might describe it?
A. Yes, sir, it was burned for a precaution or protection
of the Camp property.
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By Mr. Savage:
Q. Mr. Dudley, as I understand the juror, he wants to
know how many of those fires were deliberately set out by
a man and how many of them happened to be there, coming
from somewhere else Y
A. One of those fires, as I remember, was set out by a
man.
Q. Deliberately set out Y
.
A. Deliberately set out. That is the fire just west af
the Camp line, parallel with the railroad, four hundred yards
long.
.
Q. Do you think anybody set out any of the rest o£ them
as a protective mea._sure t
page 2572 ~ A. They didn't indicate it at all.
By Mr. Gravatt:
·Q. You covered, 1Yir. Dudley, approximately nine miles!
A. Well, we walked from 21 to 10¥2 mile-posts.
Q. About ten and one-half miles Y
A. Yes, sir.
Q. And you saw evidences of nine burns on the right-of..
way in that space of ten and one-half miles Y
A. Yes, sir.
Mr. Savage: With our reservation as to the valuation
witnesses, if we can get them, the plaintiff rests.
The Court : A witness or witnesses t
Mr. Savage: We have got more than one if we can get
them.
Mr. Gravatt: I made that proposition as to one.
Mr. Sava.ge: There has been so much confusionThe Court: I am trying to find out how :q~any witnesseB
you want to put on Y I understood you to say one and now
you say three.
Mr. Savage: That is what I have been told this morning~
Mr. Hughes: We wouldn't like to reopen that whole question. We are perfectly willing to reserve the right to put
on. one more wifuess. Beyond that we can't agree to it.
Mr. Savage: I suppose we will have to take what these
gentlemen are nice enough to give and if we go beyond theone, it will be a question for the court to deterpage 2573 } mine at the time.
.
The Conrt: You are through for the presentT
.. Mr. Savage: Yes.
·
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page 2574 }

T. M. MAHONEY,
.
having been duly sworn, testified on behalf of
the defendant as follows: ~

Examined by Mr. Gravatt:
Q. Mr. Mahoney, will you please state your age and your
namef
·
·
·
A. My age is forty-one years old. Name, T. M. Mahoney.
Q. Where do you live Y
A. Crewe, Virginia.
Q. By whom are you employed?
A. Norfolk & Western Railway.
Q. Mr. Mahoney, ho'v long have you worked for the Norfolk & Western f ·
A. Nineteen years and five months.
Q. In what capacity were you employed on Octohe-r .~ .
19301
'
A. Locomotive fireman.
Q. Were you locomotive fireman on Extra 1339 westboumf
on that dayY
A. Yes, sir.
Q. Will you please state to the jury what, if an.ything,
you observed on the north side of the right-of-way as your
train passed the 14 and 15 mile-posts, whether there was
any indication or evidence of smoke or fire on the north
side?
A. Yes, sir. I was fireman on Extra 1339 west. After
passing mile-post 14, around mile-post 13 or
page 2575} 14 was a heavy cloud of smoke blowing to the
south side, blowing from the north side, a big
heavy bulk of smoke. It was noticeable before we approached
that point and right after we got opposite it, it was burning
on the north side east of mile-post 15. The fire was burning in there, burning down in a point toward the railroad.
I would say it was somewhere around fifty feet or maybe a
little farther from the track.
Q. What could you see the :fire burning t What kind of
growth 'vas being burned by the fire T
A. Burning weeds and bushes and undergrowth, cattails
and things. The fire was burning in there, burning up everything, the way it looked to me.
Q. For how long a time previous to this had you observed.,
if at all, any evidence of fire on the north side in that general section in the neighborhood of 14 or 15 or 16 mileposts?
.A. There had been a general :fire all around in there, all

r -
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around through the swamp there for, I would say, six to
eight weeks.
.·
Q. When did you next return on a trip to Norfolk!
A. I left Crewe on the morning of the 6th. We approached
the swamp that night along about 12 :00 o'clock or the morning of the· 7th.
Q. Was there anything in that section different wh~n you
came back, anything to inform you as to whether there had
been a fire on the south side t
page 2576 } A. Yes, sir, the fire had burned on the south
side a good long ways all np and down the
track and also it burned up a tree and one of them fell over
on the track.
Q. Did your train encounter that tree f
A. Yes, sir, stopped it. The headlights shown in that tree
laying acroS.s the track. You conldn 't tell what it was but
you could see there wa.s something in front until we stopped
right opposite it.

CROSS EXAMINATION.
By·Mr. Savage:
Q. Mr. Mahoney, were yon running last fall regularly!
A. Firing regularly.
Q. Were you running past this territory regularly Y
A. Yes, sir, as often as they run the trains.
Q. How often did they run the trains Y
A. Well, sometimes yon would ge"t out in twelve or fourteen hours and sometimes it would be thirty hours.
Q. How often did you pass along between Suffolk and
NorfolkY
A. Well, I don't know exactly the time we were making
but I say we made somewhere around twelve round trips
a month, making about twenty-four days a month.
Q. So that you were passing between Norfolk and Suffolk
somewhere around twenty-four times a month Y
A. I should say so, as near as I can get at it.
Q. Yon say you noticed fire over toward the Seaboard
there for some time; is that right!
.page 2577 } A. Yes, sir.
Q. When was the first time that you knew
about this big fire-when you came. back on the 6th Y
A. That is a.bont the only time I knew it ht~d crossed the
track or, at least, I had heard it crossed the track. I had
heard it crossed the track there.
Q. When did you hear that!
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A. At Crewe, that trip after I went west.
Q. When was that?

· · A·. That was along about the 5th.
,_ Q. Did you notice any particular difference 'vhen you
passed through there on the 4th than you had when you
came down on the 5th or 3rd Y
A. Yes, sir, right much difference.
Q. Much difference?
.
A. Yes, sir.
Q. What directed your attention to it particularly?

A.

ffi~

.

Q. Why did you happen to note the day of the 4th Y
A. It was the manner-the way the fire was burning and
the heavy bulk of smoke and the wind blowing in that direction.
Q. Which way was the wind blowing?
A. It was blowing the smoke from the north side across
to the south.
·Q. How was it when you passed there on the 3rd Y
.
A. I don""'! remember whether it wa·s blowing
page 2578 } so much or not. I didn't notice no great fire
like it was on the 4th. Of course, it was a
general :fire burning and smoke everywhere.
Q. How was it when you passed there on the 1st 1 . ·
A. The same fire had been raging there for six weeks all
around different places.
· ·Q. How was it when you passed there the latter part of
September?
A. You could see fire. The fire hadn't gone out. It was
still burning all back in there.
Q. What day did you pass there the. latter part of Sep_tember?
·
·.,
. A. I don't know.
Q. Do you remember anything particularly' you saw when
you passed there the latter part of September?
A. A general fire.
Q. All you remember was a general smoke out there that
.had been there for some time Y
A. Yes, it had been burning there for some time.
Q. When were you called on to tell anybo~y 1 When were
··
you asked about the situation on the 4th Y
A. I was called on, as ·near as I can remember it, in
April.
Q. In April of this present yearY
A. Yes, ·sir.
Q. And from October to April-
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A. Not the present year-the following year.
.
Q. I mean of this year, 1931 Y
page 2579 ~ A. When was I called on f I don't exactly
understand. Do you mean when did I make a
statement about the fire Y
Q. Yes.
A. I think it was in April, as near as I can remember.
I am not sure of that.
Q. April, 1931 Y
A. Yes.
· Q. And that was about six months after the fire f
A. I think so.
Q. Mr. Mahoney, did I understand you to tell the jury
that the fire on October 4th you distinctly remember!
A. Yes, sir.
Q. And you say it was about how many feet from the railroad on the north side Y
A. At that point I would say it was around fifty feet or
maybe a little more. I couldn't tell exactly.
Q. And you want them to understand that it was a big
fire, blazing fire, burning up high Y
A. Yes, sir.
Q. You could see the flame distinctly Y
A. Yes, sir.
Q. Flames rea.ring along f
A. (No response.)
Q. Mr. Mahoney, were you fireman on this particular
train?
A. Yes, sir.
Q. Which side of the train 'vere you on when you passed
this placef
page 2580 ~ A. The fireman is generally on both sides.
His seat box is on the south side and when you
are firing yon are on the footboards.
Q. In other words, you were on the left hand side going
toward Suffolk 1
A. No~ I was down there looking at that fire nt that point.
Q. You had stopped your :firing and were IooTting at the
fire?
A. We have got a. machine on there that does the firing.
still :firing.
We can look out and the machine
· Q.. · Do you remember where you were sitting f
A. If I w~s sitting, I would have been on the seat box
but I wasn't sitting.
Q. Where was the seat box if you had been sitting!
A. On the left side.

is
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Q. Do you remember whether you were sitting or not the
day before that when you passed there Y
A. I reckon I was. I don't know exactly. I don't remember.
Q. Do you remember whether you were sitting the day
before that when you passed there or notY
A. No, sir.
Q. This particular date is the only date that you have
a distinct recollection of what you were doingf
A. Exactly. I was looking at that fire.
Q. On this partibular date Y
page 2581 } A. Yes.
Q. But prior to that time, any time you
passed there, you don't remember what you were doingT
A. I was looking at the fires then.
Q~ You don't remember whether you were standing up
or sitting down f
.A. No, I don't know whether I was ott not.
Q. Mr. Mahoney, as a matter of fact, how do you know
now that you were on that train on October 4th f
A. Well, I can tell by looking back at the records, firing
Extra 1339 on that day.
Q. And the only way that you know you were on that
train is that the records show you were on that train that
d~1

.

.

A. The records and looking at that fire. That is the
reason I know I was on it.
· Q. But you couldn't say except from the records whether
that was the 5th; 6th or 7th f
A. Well; the way that fire was burning, thn.t was the first
fire I had ever seen burn in that manner that near the track
on the north side.
Q. But except for your records, yon wouldn't know
whether the fire was burning in that peculiar way on the
3rd or 4th or 5th or 6th of October1 would you Y
A. I knew the fire was burning at that point on that day.
Q. But the only way you know you were on that train on
that day is because the records say soY
A. At that time.
page 2582 ~ Q. That is the only way you know you were
there, isn't it 7
A. The record is the only way I knew I was there.
Q. Do you remember any fire down around the 13 mile-post
on Octo her 4th?
.A. There was smoke in that neighborhood because it was

.r---- -----------
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noticeable. · I had seen it so long passing through there
and it wasn't ~ything to draw your attention.
· Q. Did you look on the north side down there Y
4.. Oh, yes, I was looking on every side.
· Q. Yon didn't see any fire down there burning at all that

MyY

.

A;· I didn't notice nothing unusual. Of course, there had
been fire in that neighborhood-not that I could recall that
far back.
Q. Do you remember whether you were sitting down .or
standing up when you passed 13 mile-postt
A. No, I don't.
: Q. Did you see any other fire in between Norfolk and Suffolk that day except at the 15 mile post Y
· A. Oh, yes, there was fire generally all around, smoke
·and everything.
Q. Where did you see any other fire Y
A. The fire back in that neighborhood there back from
mile-post 15, on back in there.
page 2583 r Q. Outside of the one at 15, did you see any
:tire·. any other place along t.here T
A. Plenty of smoke there. I reckon there was plenty of
fire around there too but nothing to recall it, nothing un·usual.
Q. Yon had been used to passing through smoke in there Y
A. Yes, sir, but not as heavi bulk of smoke as there was
on the 4th.
·, Q. What was it that attracted your attention, the heavihess of the smoke or the brilliancy of the fire Y
A. The smoke before we approached and after we got
opposite it, it was the fire.
_ Q. I understood you to say you didn't notice any fire at
all around the 13 mile-post. That is what you said, wasn't

'itY

A. There was smoke in that territory there, but it wasn't
,enough for a man to recall the facts. It was nothing un·usual.
Q. Did you notice any fire there at all burning? Did you
see any fire burning there at allY
·
A. 'I can't recall that I ilid.
RE-DIRECT EXAMINATION.
By Mr. Gravatt:
.
Q. Who was the conductor on that train with you Y
A. Conductor Eley.

---,
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Q. About what time did you all leave Norfolk that morning!
A. I think it was around 9 :45. I am not sure whether we
reported at that time ~r not.
page 2584 } Q. This was Extra 1339 f
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Savage:
Q. Mr. Mahoney, ho'v do you know what conductor was on
the train that day?
A. Do you reckon we don't see the conductor on the trip i
Q. nad you .been running 'vith Mr. Eley every day f
A. I don't know. At times we have regular crews and at
times they have one more engine crew than they do conductors.
Q. Who was your conductor the fourth trip before October
4thf
A. I don't know.

H. R. ELEY,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Mr. Eley, will you please state your name and your
age?
A. H. R. Eley; Age 51.
Q. Where do you live?
A. Crewe.
Q. For whom do you work?
page 2585 } A. Norfolk & Western.
Q. How long have you lived in Crewe, Mr.
Eley7
A. Since 1908.
Q. How long have you been in the employ of th~ Norfolk
& Western?
A. Since 1904.
Q. What is your present job 1
.A. Conductor.
Q. How long have you been a conductor?
A. Since 1912.
Q. Freig·ht or passenger conductor Y
A. ~reight train.
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Q. Were you a freight train conductor on Extra 1339 westbound on October 4, 19307
A. Yes, sir.
Q. Who was fireman on that train on that dayY
A. Mr. T. A. Mahoney.
Q. The man that just preceded you f
A. Yes, sir.
. Q. In your passing west beyond Yadkin and when you got
'·Up to mile-post 14, 15 or 16, in that general territory, will
you please state to the jury what, if anything, you saw
yourself on the north side as to fire Y
A. I saw smoke boiling up and a good ways off from it
and the nearer I got to it there was fire and leaves and stuff
rolling up and coming over toward my cab and falling over
my cab and as I passed along mile-post 15.
page 2586 ~ Q. Which way was the wind blowing that
,
day?
·
A. From the north.
Q. How far close, Capt. Eley, to the northern· ditch on the
right-of-way did you see actual live burning fire? ·
A. About five feet.
Q. How back into that s'vamp or territory there on the
north could you see this actual live flame f
A. I reckon about forty-five or :fifty feet back there.
Q. What substance was being burned, what kind of growth Y
· A. Some logs and stuff piled up over there and reeds and
stuff all burning.
Q. I can't quite hear you Y
A. Logs and reeds.
.
Q. What portion of the train were you on 1
A. On the cab, up in the cupola on the south side.
Q. Is there any doubt in your mind about the accuracy
and correctness of the statement yon have made 1
Mr. Savage:
Mr. Gravatt:
Mr. Savage:
Mr. Gravatt:
the truth.
Mr. Savage:
Mr. Gravatt:
say it.
page 2587

~

I don't think he ought to lead him so far.
I asked him if there is any doubt about it.
What do you expect him to say to that?
He is a truthful man. I expecf him to tell
I thinlr it is leading.
I withdraw it if you don't want him to

By Mr. Gravatt:
Q. Who were the others on that train f
A. The other employes!

~-
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Q. Yes.
A. There was Engineer W. F. Roberts, brakeman B. T.
Epes and J. H. Staylor, rear man, flagman.
·
Q. And :Mr. Mahoney1
·
A. Mr. Mahoney, yes, sir.·
Q. Have you any way of telling us about 'the time- of day
you passed this mile-post 151
A. By my records.
·
Q. What do your records show as to the time of day you.
passed!
·
A. Not that particular point but from the time I reported
at Lamberts Point until 'I got· there, judging by the usual
running time that it takes us to go rip t1iere. ·
Q. What time do you think it was· ·when· yo·u passed that
pointY
·
·
A. 11:50.

Mr. Savage: I object unless he knows.·
The Court: It is a question of estimate. The ·objection
is overruled.
·
Mr. Savage: I expect.
A. About 11 :50.
:By Mr. Gravatt:
Q. When did you return east, if at all, Captain?
A. On the 6th.
page 2588 } Q. With the same train crew?
A. Yes, sir. ·
Q. Did you notice anything different, or unusual when yon
got into that territory?
A. Yes, sir, there was fire on the south side and there
was a tree burned down and fell across that high power line
1'.>f ours and scraped the side of our train as we were going
east, and we stopped down at Bridge 7, that is South Branch,
some people call it, and reported the fact to the superintendent, that the tree was scraping the train as it passed by.
Q. Had there been any fire on the south side that yon.
had seen at all previous to that return trip Y
·
A. No, sir.
Q. Were yon conscious of the fact that there was fire to
the north previous to this day of October 4th Y
A. Yes, sir.
.
Q. For how long a time, if you can tell us, had yo:u seen
any evidence of fire in that general section to the north of
14, 15, or 16 mile-posts Y
~· I guess around five or six weeks.
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By Mr. Savage:
·
. .
·
Q. Capt. Eley, ho'v do you know that you were on that
train ·On October 4th Y
page 2589 ~ · A. By my records.
Q. When were you called on to make a state ...
ment as to what happened on that dayY
A. I don't remember the date but Mr. Henley called on
me at Crewe in the Hotel Oliver about six o'clock in the
afternoon.
Q. Do you remember whether it was last spring or this
summ~;r or just when it wasY
A. It was in the summer..
Q. This last summerY
A. Yes, sir.
Q. When he asked you about this, 'vhether you were on
this train or not, did you have to look at your records to
find, outY
A. No, he asked me if I was on 1339 and I told him I was.
Q. He ask~d you if you 'vere running 1339 f
A. Yes.
Q. Did you recall last summer as to wl1ether you were on
October 4th before you looked at your records Y
A. No.
Q. You had to go to your records to find out f
.A. Yes, sir.
Q. Capt. Eley, you say Mr. Mahoney was the fireman on
your train on October 4th. When you were asked about
that, did you look at your records to find out whether he was
or not?
page 2590 r A. This is the :first time I have been asked
that question, a while ago. Just a few minutes
ago was the first time I was asked that question, about
whether Mr. Mahoney was firing for me.
Q. When did you check up to find out? You don't remember a year previous as to your entire crew?
:A. No.
Q. Ho,v did you happen to kno'v Mr. 1\fahoney was your
fireman that dayY
A. My book.
Q. And you naturally looked at that record before yoti
came in here to testify, didn't you?
A. No, I knew Mahoney was with Me on account of talking
·
to him.
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- Q. He has been talking to you 1 You have been talking
about coming down here and testifying!
.
A. No, I haven't said anything to him about testifying
that I know of. I don't remember saying anything to him
about testifying.
Q. How did you know he was on there 1
A. Because he told me he was my fireman and I knew
it all the time.
Q. He told you he was your fireman and you told him
you were his conductor and then both of you knew it Y ..
A. I have a record of every fireman, each date that I
have.
page 2591 ~ Q. What I am trying to get from you, Capt.
Eley (I know you want to do the best you canall of us do) if it is a fact, is can you tell me today who
your fireman was a year ago today f
A. No, sir.
Q. When you were asked last summer who your. fireman
was on that train, if your records had been burned up, and
you didn't have your records~ you couldn't have said to
save your life, could you 7
A. Not possibly.
Q. On last October 4th did you make any record that day
of what you saw between Norfolk and Suffolk?
A. No, sir.
Q. You told the jury, Capt. Eley, that there was a fire
Q. You told the jury, Capt. Eley, that there was a fire
burning on the north side of the tracks of the Norfolk &
Western when you passed there on the 4th 7
A. Yes, sir.
Q. And you say that was what kind of a. fire?
A. It was a right good blaze, burning over there to the
north in some logs and stuff over there. It had been burning previous to that all over the swamp back yonder, but
right that day it was a big fire there and what made me
notice so much was a big smoke rolling up and that fire
and stuff falling over the train.
Q. How high was the fire burning or blazing?
A. I reckon about five feet.
page 2592 ~ Q. Did I understand you to testify it was five
feet from the railroad 7
A. No, across the track. It was about fifteen yards from
the railroad, about five feet across the ditch.
Q. About five feet from the ditch on the north side?
A. Yes, sir.
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Q. And about five feet from the ditch on the north side
you saw flames five feet high Y
·
A. Yes, sir.
Q. And what do you say was burning?
A. Some logs and reeds and stuff was piled up over in
there and all around over in there.
· Q. You mean it was just a particular fire in one pile of
stuff that had been piled up and set out Y
·
. A. That is what I am talking about. That is what I noticed
so particularly, that fire rolling up, and all of that smoke
from that log and stuff over on the north side.
Q. Was that fire one particular pile of logs,~ or one great
big fire sweeping all up and down the railroad Y
A. All I noticed was that big blaze from that pile of logs
~nd those reeds around there.
Q. And that you say was about fifteenA. About fifteen yards from the track, about . five feet
across the ditch.
Q. That was where tha.t big pile of logs was Y
.Page 2593 } A. Yes, sir.
Q. Where was that tree that you saw on the
6thY
, A. Tha.t was near mile-post 15. It was about 12:00 o'clock
at night going on down through the swamp at night.
Q. The 6th was what day of the week T
A. I don't know now. I can't tell you what day that was.
Q. Don't your records show yon?
A. No, it don't sho'v what day in the week. It shows what
date. It doesn't say what day.
Q. You don't know what day in the week it wasf
A. No, I don't remember that.
·
Q.. What did you do when you saw that tree, Captain
Eleyf
·
A. I went out on the rear there and rode from there down
to the bridge where we stopped down there and reported
the fact to the superintendent that this tree was laying
across the right-of-way and scraping the side of our train.
Q. Where were you riding tha.t night Y
A. I was in the cab for a while and when we got along
down there and when this tree scraped the side of our train,
I went out on the rear of the train and rode from there
to Bridge 8.
Q. You say you were in the cab 1
A. You mean-· ·
Q. You mean the caboose t
A. Yes, sir.

"'!)!."
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Q. And that is all at the tail end of the ,tra~;. isn't it Y

·
A. Yes, sir.
:
. _ . _ _
page 2594 } Q. And then ·you s~id whe~ you got:' out you
·
went to the .:near of: the train 7
.
A. I mean when I come out I went on the ·rea~ platform
of the cab. I was inside and came out and went out the
door on what we call the rear of the train. . ·
Q. In other words, yon don't call the cab the rear of
the train; you call the back .st~p the rear o~ the train Y
A. We call the cab the rear ·of the train but- .when I was.. .
referring to coming out on the rear, I meant coming &ut
of the · cab and getting on the rear. end.
Q. Did the train stop for that tree?·
A. No, it slowed up and went on down to the bridge and
reported it.
,
Q. You didn't see this tree ahead of the train at allY
A. No, sir.
·
. Q. What was the first you kne.w a.bout the tree,,
A. When it brushed the rear of the tr~in_, when it brushed
the rear as we went by. ·
Q. The caboose is not any biggef sideways thari a carY
A. No, sir.
Q. So if that train brushed· the caboose, it must have been
·
brushing that train from the engine downY
A. I reckon it brushed all the way across it.
Q. How many cars did you have on that train f
page 2595 } A. I can tell you by looking. at my record.
I can't tell you by sitting up here.
Q. Look at your record and see if you can tell how many
cars you had on it by your record? You don't have the
slightest idea how many cars you had Y
A. No, I don't remember. We hauled so many cars at
different times. Engine 1442 and we. had eighty cars, eighty
loaded cars.
Q. What were they-coalY
A. Coal.
Q. Going back to the 4th, a minute, Capt. Eley, where
were you sitting when you left Yadkin that morningf
A. In the cupola of the cab on the south side.
Q. You are a little technical. I don't know whether the
jury understands it or not. What is the cupola 7
A. The little place we have up on the top and have .these
glasses and watch up and down the train, to watch for any
hot boxes or anything up and down the train.
Q. You were sitting on the south side 7
A. On the south side.
J

--

.

«

·

·
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Q.· How wide is that cupola Y
A.. Eight feet, I reckon. You mean just one. side of it
or- the "·whole from one side to the other t
Q. Captain, you have me at sort of a disadvantage. I don't
know what I mean exactly. I mean the thing yo~ are sitting
·~
in. How wide is thatf
page ·2596 ~ A. There is a vestibule where we walk up and
down and up here there is one place where
one man sits· and up on the other side of the vestibule there
is another place where another man sits.
Q. How far are those two places apartY
A. I reckon they are about four feet apart, about four
feet in between the two.
Q. And that morning you were sitting on the south side f
A. Yes, sir, on the south side .
.Q. Can yon see out both sides Y
A. Yes,. sir.
.
Q. Were you looking out the south side along about the
13 mile-post, at Yadkin or along there!
A. I was looking out all along there on both sides.
Q. What did you do-just look out one side and then the
other?
A. Sat there and looked out that window and just like I
would sit here and look out that window over there.
Q. When you are looking out that window, can you see
A. Oh, yes, sir, I can see a good way beyond the locomoanywhere around the locomotive Y
tive.
Q. Your windows look forward?
A. Got two windows, one windows in front of me and one
window in front of the other man and two on each side.
Q. Were you looking for anything special that dayY
A. Not specially, no, sir.
page 2597 ~ Q. Were you looking out when you passed
Yadkin?
A. Yes, sir.
Q. Tell the jury 'vhat kind of a fire was burning at Yadkinf
A. I didn't see any fire burning at Y adldn. I saw an aeroplane sailing over at Yadkin. I didn't see no fire.
Q. You saw an aeroplane but didn't see any fire T There
wasn't any fire burning on either side of the track along
about the 13 mile-post or 12 mile-post' or 11 mile-post or
down there about Yadkin?
A. No, sir.
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. Q. Could you tell, Capt. Eley, how long that big pile of
logs you saw burning had been burning there?
A. No, sir.
Q. How did it lookf
A. It looked to me like it had been burning a right good
while. I couldn't say as to how long.
Q. It wasn't burning like you would set fire to it, was

il?

.

A. No, it wasn't burning like you just set fire to it.
Q. Like it was burning up to the top notch Y
A. Yes.
Q. How long did it take it to get there-an hour or something like that or a day!
A. I don't know about that part.
Q. You couldn't day whether it would be an hour or two
or a day or longer? How long do you think?
.
page 2598 ~ A. My judgment from .what I judge about
the fire, I wouldn't think it would take over
ten or fifteen minutes for it to burn up that high. It was
dry.
Q. You think that fire you saw hadn't been burning but
ten or fifteen minutes?
A. Not that spot I was looking at, I don't think. it had.
Q. You didn't· see it burning anywhere else?
A. No, not no big fire. There was scattered fire all along
on that side but I am talking about this particular point
up about five feet and this stuff flying over.
Q. Is that the place yon saw the smoke coming from'
A. Yes.
Q. That was the big smoke you saw?
A. Yes, sir.
Q. From that pile that had been burning ten minutes, the
one pile of logs 7
·
A. Yes, sir.
RE-DIRECT EXAMINATION.
B.y Mr. Gravatt:
Q. Captain, Mr. Savage asked you something about
whether you and l\£ahoney had clone any talking about this
fire. I didn't quite lmderstand whether you said you and
Mahoney had talked about this fire on the north side or had
not?
A. Not particularly. I have heard several of them talking out· there, but I can't recall that Mahoney and I particular were talking about it or not.
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Q. When did you hear them talking about itT
A. Out here the last time I "ras down here ..
Q. You mean at court!
A. Yes.
Q. I didn't mean to ask you about that. I thought that
is what ].fr. Savage asked you f
· A. Yes, sir, at court.
page 2599 }

RE-CROSS EXAMINATION.
By Mr. Savage:
Q. Did .you, on October 4, the day you saw that pile of
logs burning, make any note of it on your record?
A. No, sir.
page 2600 }
J. H. STAYLOR,
·
having been duly sworn, testified on behalf of
the defendant as follows:
.Examined by Mr. Gravatt:
Q. Please tell us your name and age f
A. J. H. Staylor; age 44 my next birthday..
Q. Wbere do you Iivef
A. Crewe, Virginia.
Q. How long have you worked for the Norfolk & WesternY
A. Since March 11, l~JlO.
Q. What is your job at present T
A. Rear bralreman.
Q. What was your job last yearf
A. Last year was rear brakeman.
Q. Were you on Extra train 1339 on October 4, 1930f
A. Yes, sir.
Q. When that train passed Y adkin that day, where were
y6uf
A. On the rear platform of the cab.
Q. Do yon recall whether in passing Yadkin and along
about 12 or 13 mile-posts, you saw any evidence of smoke
6r fire to the south along in there f
A. Yes, sir, aborrt half a mile south of the tracks in the
beginning of the swamp there was smoke coming np through
the trees on the south side, looked to be a half inile or maybe a little less or a little more.
Q. When your train proceeded further west and you got
up about mile-post 14 or 15 or 16, what, if any
pa.ge 2601 ~ evidence of smoke or fire did yon see on tpe
no1·th side Y

.N. &
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A. Well, we run into denser smoke all the way from 13 J~.
mile-post on up by 15 mile-post, a little west of 15 milepost, probably half way between 15 and 16 mile-post.
Q. Between 14 and 15 on the north will you tell the jury
whether or not you saw any evidence of fire and, if so, how
it 'vas burning and where it was hurningY
A. When we passed 14 mile-post I was still remained on
the rear platform of the cab and I reckon it was a little nearer- ...
15 mile-post than 14 mile-post, there were great volumes o:fi· .
smoke as the cab got to this point, cr~ssing the track, and
I looked over and there was · a blaze of fire burning in a
shape like this (indicating) coming to the track, wider farther out than it was closer to the track. It was in, I reckon,'. !,
maybe fifty or sixty feet from the track, burning a blaze
about, I reckon, five feet tall, burning the reeds, cattai}.fF
and dead veget~tion and it was heavy smoke blowing acr~I~s
the track. The logs were smoking at that particular point
more than they had been anywhere else ~long at point 13
mile-post up to this place. The fire was much bigger and
greater.
Q. What way, if you recall, was the wind blowing that
day!
A. It was blowing, I would say, a little northeast. You
couldn't say it was direct north. It showed a little northeast. That fire was burning kind of following
page 2602 } the train a little bit, that is widening out toward
the way we were going.
Q. Do you know whether there had been any fire in that
region there to the north of mile-posts 14, 15 or 16 at any
time previous when you had been running back and forth
through the swamp 7
Q. About ho'v long had you had knowledge of smoke and
pre over in that region?
A. Well, I had been noticing it probably seven or eight
weeks in the early part of August of this year. It had
burned over .in there, and, in fact, wind blowed through there
day after day one way or the other and we would pay attention, that is notice and see how it would. die down and
catch up and die down and catch up and we were watching it and burning up to the track at different places and
we expected to see it break out on the south side as it was
dry over there any way.
Q. Were there any men working in there in that fire during that period Y
A. Yes, sir, we had seen men all through the swamp at
different times.

1600

Supreme Court of Appeals of Virginia.

Q. On this particular day, when you came through there,
did you see any men, white or colored, on the tracks?
·
A. I saw some white fellows go in there, hunters. In fact,
·
they had g-uns and had ori suits, hunting suits.
page 2603 ~ Q. Will yon tell us whether all of the· hunters
were grown men T
A. ·No,. sir, the first one I saw up there just before I got
to this fire, east of mile-post 15, was by himself. The reason
I noticed him particularly, I took him to be a friend of minb
in Suffolk that belo:qged to the deer club and I noticed him
and he waved at me. That is the reason I paid more attention to him, and I waved back at him a.nd· then I got a
little by him and dense fog a.nd smoke and I found out it
wasn't the one I 'vent to school with. Then after we went
on by the middle switches at Juniper, there wa.s another
fellow, somewhat larger than this first fe~low I saw that
I took to be Mr. Gwynn with a boy standing near him, probably twenty or thirty feet together. Both of them had guns.
The boy also looked to be about ten years old, probably
twelve. The reason I noticed these hunters particular, I
was raised around Suff.olk and knew all of those fellows
from years back and generally when I pass through there
if I see any hunters I generally always get out and try to
recognize them and see if there are any that I know.
Q. Between 14 and 15 did you see two colored men, one
with a five gallon water tank on his back with one of these
squirt guns that you squirt Flit on anybody-similar to that T
Did yon see two negroes there, one with a five gallon water
tank on his back and the other one with a bucket and spade
in his hand, walking up a.nd down that track,
page 2604 ~ patrolling between 14 and 15?
A. No, sir, all the men that I saw were those
hunters at that time.
Q. When did you make your return trip to Norfolk?
A. I had Engine 1342, arriving about this point just before
mid-night on October 6th.
Q. Was there any difference in conditions down in there
on the south when you got back there on October 6th T
. · A. You couldn't exactly see how it had burned but, in
fact, you couldn't hardly see the signals c.hange colors in
passing.·. It had burned from a. point 'vest of 15 ·mile-post,
clean down to mile-post 15, all along the track,· and there
.were great volumes of smoke blowing from the south. The
wind had shifted and blowing volumes of smoke ·across the
track and when 've reached the point about 13 mile-post the
engineer was feeling his way, that is hadn't shuf the engiile
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·off and was loqking out for most anything, tree tops, and
so forth, and slowed up, put his brakes on, reduced the speed
of the train and got to South Branch draw, Bridge 7, and
stopped and reported trees falling across wires, and scraping the cab of the engine. We pretty quick after then run
out of the smoke.
.page 2605}

CROSS EXAMINATION.

By Mr. Savage:
Q. Mr. Staylor, where did you say you were working on
October 4th 7
A. On the Norfolk & Western as brakeman, rear brakeman.
Q. Where were you on tha.t train 7
A. I was on the rear platform of the cab.
Q. On the rear platform of the cab?.
A. Yes, sir.
Q. When did you go on the rear platform 1
A. I went on there about the middle switches at Yadkin,
.near Deep Creek Road, I believe they call it.
Q. And you stayed on the rear cab standing up 7
A. Standing up on the rear platform, yes, sir.
Q. ;Have you been running through the Dismal Swamp
right along?
·
A. Yes, sir.
Q. How many trips did you make through there in September and August, 19301
A. Well, we would go one way or the other practically
every day. We was working pretty regular and I am on
regular job.
Q. Where were you standing the last time you went west
when you got to Yadkin 7
A. Well, I was in the cupola until I passed the station.
Q. In the cupola?
page 2606 ~ A. Yes, sir.
Q. You are sure about that?
A. Yes, sir.
Q. Where were you standing the time before that when
·you passed Yadkin Y
A. Well, I couldn't day 'vhether I was in the cupola or
on the rear platform. Lots of times our duty call~d us on the
platform and sometimes in the cupola.
Q. As a matter of fact, Mr. Staylor, you don't know where
·you were standing any time exactly when you passed Yadkin 7 You don't make a. note of every time you pass there
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where you are standing ·Or where you are sitting, do you t
A. No, QUt this particular case, referring to October 4th,
I noticed this case particularly on account of an aeroplane
crossing the track that was the cause of my getting on the
rear platform at this point when this fire was on the south
side about a half mile from the track. The man was flying
at a low height from the cab, probably not much higher than
a two story building, and I got out on the rear platform,
watching this ael:"oplane, and going in the direction of this
fire that had broken out.
Q. You saw a fire at Yadkin, didn't youf
A. Saw the smoke coming up through the trees, the green
trees entering the swamp.
page 2607 ~ Q. The other two men testified they didn't
see any fire there. They are Wrong, are they f
A. I don't know whether they saw it or not, but I saw the
fire-saw the smoke.
Q. When was the last time you talked to anybody about
s~eing the fire there at Y adkin Y
·
A.. Well, we had talked about the fire several times. This
conductor I was working with-I was regular with himMr. Eley, a.t the time the fire broke out.
Q. You haven't talked to Mr. Eley in the last half hour
or hour, have you T
A. Yes, sir, I have talked to him.
Q. About this fire there?
A. No, I didn't mention anything about the fire.
Q. Have you talked to anybody about that fire in the last
hourY
A. No, sir.
Q. WhatY
A. No, sir, I have not.
. Q. Mr. Staylor, you say you came back down there on
October 6th; is that right f
A. October 6th.
Q. That is the nex;t trip you came down 1
A. Yes, sir, the next trip I came down.
Q. October 6th was a Monday, was it, or wasn't it, or
don't yon k;nowf
A. I wouldn't say whether it was Monday or
})1lge 2608 ~ not.
Q. Will yon sa.y whether it was Thursday
or notf
A. No, sir, I wouldn't say what da.y it was.
Q. You don't know. How long had it been since you had
been by there before when you came back, how many days!
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.A. It had been f.rom October 4th."at 10:40 ·or '50, untilyou mean before this October 4tht
Q. No, I mean you passed there October ·4th, you say,
and you came back. You told Mr. Gravatt, I understood,
the next time you came back was the 13th?
A. The 6th when we were xeturni~g after October 4th· to
Norfolk.
Q. That was the 6th, was itt
A. Yes, sir.
;
Q. Did I understand you to tell Mr. Gravatt when you
came back there was quite a big fire that had burned on the
south side of the Norfolk & Western t
A. Yes, sir.
.
Q. Had burned alongside the railroad 7
.A. Yes, sir.
Q.. And you told him that :fire had burned from about the
15 mile-post, didn·'t yout
A. Yes, sir..
Q. To past the 13 mile-post!
A. Yes, sir.
Q. You are sure about that?
page 2609 } A. It burned all down in there. Of course,
there was smoke and we couldn't see the dis:..
tance and the smoke 'vould probal;>ly cover places that it
hadn't burned over but ·we couldn't =tell exactly.
Q. I am talking about right along down the railroad. Are
you sure that that fire on the 6th had burned down as far
as the 13 mile-postY.
A. Well, there was smoke. I couldn't see.
Q. You could see right along the tracks, couldn't you?
A. No, you conldn 't see. There was so much smoke blowing in some places that you couldn't see. In some places
there was a greater volume of smoke than there was in
oth~&
·
Q. Could you see whether it was burning along there, or
not.
A. No, sir.
Q. Why did you tell them you could Y
A. There was smoke or something burning and coming
across the track from 15 mile--post, along toward 13 milepost.
·
Q. Didn't you t~ll him a while ago it had been burned
from the railroad on the south back into the woods, a great
big smoke, and it had been burned from the 15 to the 1.3
mile-postf
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A. I don't believe I told him the whole place had been
burned..
Q. I am talking about along the railroad t Didn't you
tell him that had been burned 1
page 2610 ~ A. It had been· burned beginning from 15
·
·
mile-post right on.
Q. Past the 13 mile-post!
A. Yes, sir.
Q. Where was it it hadn't burned, how far east of the
13 mile-post?
A. Well, we run out of this smoke directly after. we got
by 13 mile-post.
Q. In other words, it bad burned down to the 13 milepost?
.
A. About the 13 mile-post.
Q. What· time of day was that you passed there f
A. It was about midnight, between11 :30 and 12 :00 o'clock.
Q. Was it 12:00 o'clock at midnight or before labor after
12 :OOT
A. It 'vas between 11:30 at midnight and .12:00 -o'clock.
Q. Was that on the 6th or was it on the 5th or wa.s it ou
the 7th 1 Which day did you -mean was the 6th, up until 12 :00
o'clock that night?
A. Yes, sir, on the 6th.
Q. How ·many days had it been since you had run up there
on the 4thT
A. How many days had it been?
Q. How long did you stay up at Crewe before you came
backT
page 2611 ~ A. Stayed there two days.
Q. So if you went up on the 4th, you were
back on the 6th; is that right Y
A. Yes, sir.
Q. Mr. Staylor, when was the first time that you made a
· statement about what you saw on this train 1
A. It was some time in April.
Q. April of this year~
A. Yes, sir.
Q. Nobody ever asked you· about what you saw down there
and neve·r made any statement about it until then'
A. About April, yes, sir.
Q. When they. asked you about what you sa:w, did you
know what day of the month they were talking about or
did they tell you?
A. They didn't tell me. They had a statement and at the
time they asked for this statement I got it off of our records.
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Q. In other words, you didn't know what day you were
down there until you went and looked at your records. In
your records did you have a record that you know things
tha.t happen on 7
A. We have a record of the reporting time and the engine
number and the arrival·time and leaving time.
Q. I understand that, but do you have any record that
you recorded on and wrote .down that you saw an aeroplane?
page 2612 ~ A. No, sir.
Q. Do you put down there ''Saw fire at 15
mile-post'''
A. No, sir.
Q. You didn't make any record of tha.t 7
A. No, sir.
Q. So if anybody were to ask you where you were on Octoher 1st, you would have had to go to your records to find
out y you didn't have any independent recollection six
months afterwards where you were on the 1st day of last
October!
A. On October 1st I would have. I would have had to go
to the records to see what engine we had. We are required
by the company to keep these records.
Q. And if the records showed that you were anywhere
on the Norfolk & Western Railroad on October 1st, you would ·
have said that is where you were, wouldn't you?
A. No, sir, if my record had said it, I would.
Q. If your records had 7
A. My records, yes, sir.
Q. Now, Mr. Staylor, has anybody talked to you about
testifying in this case and given you any general notion
of how to testify 7
A. Well, I haven't had any general notions of how to testify.
Q. Did anybody tell you not to be too quick Y
·A. No, sir, they have not.
page 2613 ~ Q. Mr. Staylor, you testified in this case before? Yon testified in the suit about this same
fire between the Richmond Cedar ·Works and the Norfolk
& Western?

. Mr. G!avatt: We ask that the jury go out. He is going
to try to impeach the witness and he hasn't a right to read
him his ..t~~timony last time. I ask that the jury be sent
out.
· ·· ··>
·
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Mr. Savage: I have a right to impeach him by his last
testimony. My friend has been doing it.
The Court: I think you have a right to ask him if he
made a different statement.
Mr. Gravatt: If your Honor rules it is proper after you
hear what he reads in, but I 'va.nt the opportunity to make
proper objection with the jury out of court.
Note: The jury retired.
The Court: You have a right to ask him if on a former
occasion he didn't make a certain statement.
Mr. Savage: I was going to read the testimony and ask
him if that is what he said.
Mr. Gravatt: Go ahead and ask the same question you
would ask if the jury were here.
By Mr. Savage:
Q. I will ask you if you testified in the case of Richmond
Cedar Works against the Norfolk & Western!
A. Yes, sir.
page 2614 ~ Q. You didf
A. Yes, sir.
.
Q. I ·will read you from a transcript of your testimony,
Mr. Staylor, and ask you if you testified as I read at that
last trial.

''Q. State your name, age, residence and occupation!.
A. J. H. Staylor, rear brakeman, Extra 1339. On October
4thMr. Gravatt: Wait a minute."
Do you remember yon did that f When you started out you
were going to tell all that happened on October 4th f
A. That come from not being familiar with court. This
is the first court I was ever in in my life.
·
Mr. Gravatt: That doesn't impeach the witness. That is
·improper evidence to put into this ease, and that is why
I didn't want the jury to hear it.
The Court: You want in what Mr. Gravatt said-" Stop
a moment "f
Mr. Savage: It shows the witness was all cocked and
primed to start off on October 4th, so and so.
The Court: You have a perfect right if a man on a
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previous occasion made a different statement, to ask him
about it, but I don't think that is a contradiction. What is
it that it contradicts f ·
·
Mr. Savage: It doesn't contradict any particular etate.. _
ment he made here today but it shows when he
page 2615 ~ went on the stand before that he had his little
story all made up.
The Court: What I am trying to get at, have you asked
him anything before today which would be contradicted by
that or which that would contradict!
.
Mr. Savage: I don't think I have because he didn't ·say
anything.
The Court : I don't think that is ·proper,. I agree With
vou
about that. I don't think that ought to go before the
\
JUry.

Mr. Savage: We note an exception on the ground that
the witness at the previous trialBy Mr. Savage-:
Q. Did you say you sa-id that?
A. I have answered the question.
The Court: If you ask him anything today and can show
on a former trial he made a different statement; it is proper
but I don't think that contradicts him. That is my ruling
about that.
1\fr. Savage: The reason for the exception is that the testimony of the witness when he testified about the same subject matter at a prior trial indicated or tended, at least, to
indicate that he was all cocked and primed with just the
testimony he was to give and so anxious to give it that 4e
undertook to do it before he was asked about
page 2616 ~ it and that tends to impeach the testimony giveiJ.
at this time.
.
Note : The jury returned.
By Mr. Savage~
.
Q. Mr. Staylo).·, tell the jury over again about this tree
that you claim to have seen on the night of the 6th 1
A. Well, when we passed-we had something like eighty
or eighty-five cars. The engine got to it about a mile before the cab did and the engineer put his brakes on and
·reduced the speed of the train and the top of this tree
brushed. the ~ab ()1"'the engine. He reduced the speed about
six or eight miles an hour..
. . ..

~;.

-~·.
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Q. What is the·· first thing you knew about that tree 7
A. I know that he· reduced his speed when he hit the top
of the tree.
·Q. How far were you from· the locomotive, Mr. Staylor?
A. I was about eighty-five cars.
Q. Could you tell why·he reduced his speedf
· A. After we got to Lamberts Point he told me.
Q. I am asking· you to tell the jury what you know. What
do you know about that treef What did you seeY
The Court: . What you know: yourself 1
A. When he reduced the speed we asked him at Lambert.~
Point what was the trouble in stopping at Bridge 7.
Q. Mr. Staylor, were you riding in the same _caboose with
Capt. Eley T
·
page 2617 } A. Yes, siP.
Q. Yon and he were -rigl1t there together T
A. Yes, sir.
Q. This fire that you claim to have seen on the day of the
4th-describe that fire a little more to the juryT
A. Well, it was burning. I couldn't tell the depth, ho'v
far in the swamp it was burning to the north but it was .
burning up within fifty or probably fifty-five or sixty feet
from the right-of-way and it was burning in dead reeds and
cattails and dead vegetation on the ground.
Q. How long a stretch was it burning?
A. It was burning something like probably two hundred
or three hundred feet, the best I could tell, the widest part
of it, and then to a peak nearest the railroad.
Q. And what point was that?
A. That was east of mile-post 15. I wouldn't say whether
it was three or five hundred feet or eight hundred feet, but
it was near mile-post 15 and 14.
Q. You are willing to tell the jury though it was within
from five to eight hundred feet f
A~ I am just. estimating that. It was nearer mile-post 15
tha,n it was 14.
·
Q. Will you tell the jury. it was between five hundred and
eight hundred feet?
A. I say I would estimate that. It was nearer mile-post
15 than mile~post' 14. It could have been probpage 2618 ~ ably three hundred feet or four thousand feet.
· I estimate that, but it was nearer mile-post 15
than 14.
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Q. You withdraw your estimate of five hundred to eight
hundred feet!
A. I estimate it at that .
.. Q.. Do you estimate it at that .or three thousand ieet?
A. I think it was three thousand feet probably because
it was nearer 15 mile-post than 14.
Q. And your now estimate is three thousand feet about!
A. I should think so, yes, _sir.
Q. How many feet are there in a mile f
. _f.._. How many feet in a mile?
Q. Yes.
A. I don't know that I can tell you.
Q. If it was three thousand feet, it was nearer the other
one? There aren't but 5,280 feet in a mile f
A. I answered the question when I said it was nearer milepost 15 than 14.
. Q. You want to tell the jury to disregard your estimate
of five hundred to eight hundred feet! You think that is
wrong, do you 1
, A .. I reckon it was nearer three thousand than it was five
h1mdred.
Q. How fast was your train running when you passed
there!
A. Rnnning between, I reckon, twenty and twenty-five
miles an hour.
page 2619 ~ Q. On October 4th?
A. On October 4th, yes, sir.
Q. Yon were 1ate tl1at da.y, weren't you?
A. Late?
Q. The train was running late?
A. The train was not on schedule. It is only extra.
Q. I have got the wrong train. Did you see any bond :fil'e
or big piles of logs out there burning when you passed?
A. What kind of fire did you say?
_,
Q. A bunch of· logs piled up burning 7
A. Yes, sir; there were stumps and logs burning, stumps
all the way through the swamp.
Q. I asked you if you saw a pile of lots 7 .
A. Yes, sir, I saw a pile of logs.
Q. Where was that?
A. That was east of this fire.
Q. How far ea.ch. of this fire t
A. Well, it wasn't very far distant from the fire wher<!
I saw t11e logs . burning.
Q. 'Where would )tOU say with reference to the 14 mi_Ie.
post? Was it anywhere around there?
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· A. No, sir, it was about half way probably, ~little. nea!er
than half way from 1 5to 14, towards 14 Illl;le-·
. pag·e 2620 ~ post.
·
Q. This pile of logs was sep~rate . from ~he
other fire you saw?
A. Yes, sir.
Q. Two separate places f
A. Yes, sir.
.
.
Q. I-I ow big a pile of logs was it f
.
~
A. It looked to be probably one or two logs laying there
burning, dry logs.
· .,
· Q. Ifow far was that from the railroad f
A. Something like probably a hundred feet or one hundred
and fifty feet.
·
Q. You mean one hundred feet from the right-of-way!·
A. From the right-of-way, yes.
Q. .It was off in the swamp a hundre<J feet from the rightof-wavY
A. Yes, sir.
· Q. A:nd do yon mean to say there were· two logs or one_
log or three logs, or could you tell how mauy logs there
wereY
. A. I couldn't tell how many logs there were but the fire
had burned in this place before and the old logs remained
burning, the old dry logs ..
Q. ·And that was, you say, :fifty ot sixty feet from the
right-of-way?
A. No, I say probably a hundred or one hundred and
fifty.
Q. How high was the fire burning at this other fire that
was not the pile of logs f
page 2621 } A. I estimate about five feet in height.
Q. Yon mean the blaze was five feet high f
A. Yes.
Q. And that blaze was how long along there f
.A. It was in a. peak, burning to a peak, coming toward
the railroad.
'·
Q. How wide was it f
A. Well, in a. peak-I couldn ''t say 'vhetber it was· two
feet or ten feet or fifteen feet in _a peak, but it was blowihg
in a peak like this (indicating).
Q. How wide was it back where it was blowing from!
A. As far as I could see-I couldn't see the back partr
Q. All you could see was about three or four feett'
A. It was widening out like this.
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Q. You mean it was getting wider as it approach~t1 tn'b
railroad!
·
A. Narrower.
Q. And the only thing you could see was how much of a
peakY
A. I couldn't say whether it was ten feet maybe.
Q. And tha.t is all the fire there was along there Y
A. Yes, just raging and blowing in this direction, northeast, a little to the northeast.
Q. Which way was the wind blowing on the 6th when
you came back 7
page 2622 } A. From the south.
Q. Which way was it blowing when yon went
back on the 8th?
A. On the following trip!
Q. Yes.
A. It was still from the south.
Q. Which way was it blowing when you came back?
A.. I wouldn't say because we were then running into fog
coming through the swamp on the following trip west and
the smoke was blowing from the south side of' the railroad.
Q. You remember the trip you came back because there
:was a big fire down thore, wasn't there Y
A. Yes.
Q. Mr. Staylor, you ~ay you had been going through the
Dismal Swamp for about how long with the fir~ in it. last
fall T
·
A. About seven or t;ight weeks.
Q. Did you see any vf the fire in there before 7
A. Yes, sir.
Q. Ho'v close to the railroad did you see it Y
A. It had burned up to the railroad at some places, right
close to the railroad; in fact to the right-of-way.
Q. Were there any places along there where it hadn't
burned up to the railroad right-of-wayt
. A. Yes, sir.
Q. IIow long were those places?
page 2623} A. Probably two or three hundred feet, or
probably more than that and I don't know how
far they went back out from the railroad but in that space
of two or three hundred feet alongside the railroad.
· Q. You would go along there and there would be a burned
place and not a burned place 7
A. Yes, sir.
· Q. Were the burned places longer than the unburned places
or were the unburned places the longest f
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.. A. The burned places were the longest.
Q. Very much longer¥
·
A. There were mighty few places-what places didn't burn
over was sma.ll places, probably four or :five acres .that we
could see-three or four acres. ·
Q. Where you saw this :fire burning, was that one of those
unburned places or was that a burned place.
- A. Unburned.
Q. That had never been burned beforeY
A. Not that year.
Q. That was a. place that hadn't been burned a.t aliT
A. Hadn't been burned.
Q. ·Mr. Staylor, you said something about seeing some
men on the 4th. Did I understand you to say you didn't see
any colored men on that railroad that dayY
·
A. I did not. I didn't see a.ny colored men that day in
there at all.
page 2624. ~ Q. How many white men did you see Y
.A. I saw those three, those three hunters.
' Q. Who were they Y
A. I have learned since then that this fellow near 15 milepost was Mr. Bradford and the fellow at the middle switch
· was lfr. Benthal, I believe, and Mr. Bradford's boy was
with Mr. Benthal. He was a small boy.
Q. Where did you say Mr. Bradford was!
. A. Mr.. Bradford was east of the mile-post 15.
Q. In other words, Mr. Bradford was right where that
fire was you were talking about. Was he looking at it or
on the other side of the road Y
A. I hadn't gotten to the fire when I sa'v. him.
Q. He was east of the fire Y
A. He was a little east of the fire.
Q.. Was he east of the log fire, too Y
A. No; sir, he was between the log fire I first told you
'vhere smoke was blowing across the track.
Q. He was right in between the log fire and the other fire f
A. About along there, yes, sir.
Q. Which side of the railroad was he oilY
A. On the south side.
.Q~ On the south side?
A. Yes, sir.
Q. Weren't you looking at the :fire when you passed along
there?
.
· ·
page 2625 ~ A. I was looking at the fire and I saw him
also. · Of course, we hadn't gotten into the big
·fire at the t~me I saw Mr. Bradford.
·
-.~
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Q. _He was down close .to the 14 mile-post, you say7 ·
. · A. Yes, he :was around between those logs, the log fire
and this fire that was raging toward the tracks.
Q. And the other was up about where? '
A. They was up up about 16 mile-post, up there about
the middle cross-over switches at Juniper, about a mile and
a. half from 15 mile-post from where Mr. Bradford was.
Q. You didn't know either. one of those people?
....
A. I didn't know them, no, sir.
Q. But you have since learned about· them Y
A. I took that fellow. B.radford, I told you a while, ago,
to be a friend of mine is the reason I noticed him.
Q. Who did you take the other one to bet
A. I didn't recognize him.
Q. What is the reason you noticed him Y
.
A. I thought he would be _some of those fellows that be..
longed to that deer club.
.·
Q. You thought one was a friend and you noticed the
other because you thought he might be a friend Y
A. He was about the size of this fellow Gwynn I was tell~gyoo ~ooL

.

·

Q. Both of them about the same size 1
page 2626 ~ A. No, sir.
Q. Which was about the size of Gwynn f
A. The ·one I took to be Mr. Gwynn, Mr. Bradford, was a ·
man about one hundred and seventy-five pounds, and a little
taller than the other fellow. The other fellow, I will say,
. was around one hundred and ninety or two hundred pounds.
Q. You saw Mr. Bradford at the last trial, didn't you?
A. Yes, sir. ·

T. L. LIPSCOMB,
having been duly sworn, testified on behalf of the defendant
as follows :
·
Examined by Mr. Gravatt :
Q. Tell us your name and how old you are?
A. My name is T. IJ. Lipscomb; I am sixty-four years old,
w!ill be sixty-five next May.
Q. Where do you live 7
A. Crewe.
Q. How long have you been living at Crewe?
. \_...
A. Forty-one years.
··
Q. Are you an engineer Y
A. Yes, sir.
Q. You work for the Norfolk & Western Y
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A. Yes, sir.
Q. How long have you been working for
them f
A. Forty-one years.
Q. How long have you been an engineer Y
A. I have been an engineer thirty-three years.
Q. Were you an engineer on train No. 3, westbound, known
as the Pocahontas, on October 4th last Y
A. Yes, sir.
Q. Will you tell the jury when your train passed west
between 14 and 15 mile-posts what, if anything, you observed
of fire either on the north or the south side of that rightof-way¥
A. I was the engineer on No. 3, the Pocahontas, on that
date and in approaching mile-post 15 there was a large fire
on the north side which had been burning for several weeks
·and somewhere mile-post 15, I think a little distance east of
mile-post 15, and it had burned right close up to the track.
There was a great volume of smoke. I couldn't see any...
thing, I suppose, for a space of fifty or one hundred yards
or something like that through that smoke, and a small
fire on the· south side, I suppose, about fifty or one hundred
yards on the south side of the track. The following day
I came down on No. 4, the Pocahontas, and I noticed that fire
had burned back a. mile or two on the south side between
mile-posts 15 and 14. That was on the following day.
Q. Mr. Lipscomb, do you know the number of the engine
that you were running on October 4th Y
page 2628 } A. 501.
Q. When you came back did you have that
same 501 f
A. No, sir, I had 502, my regular engine. Something happened down at Lamberts Point and they took my engine
away from me and I had to get the following engine that
came in there on that day in place of mine so the next day
I got my regular engine, 502.
page 2627

~

CROSS EXAMINATION.
By Mr. Savage:
Q. Mr. Lipscomb, when did you first make a statement as
to what you' saw last f·an f
A. When I first made a statement f
Q. When did you first make the statement of your recollection Y
A. Do you mean here in court t
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Q. No, I mean when did you first make your :first" statement before you came in court? You made it before you
came, didn't youf
A. That was some time in April.
Q. Some time in April of this year!
A. Yes, sir, April of this year.
Q. At that time you were called on by your company and
officials, were ·you not f
A. Yes, sir, to make a statement.
Q. The record shows you were on that train that dayf
A. Yes, sir, the record shows that I was on
page 2629 ~ that train that day._
Q. And they wanted to lmow from you ab9ut
that trip that day because you were on that train t
A. Yes, sir..
Q. Up to that time you hadn't made any statement about
it or paid much attention to it, had you f
A. Well, I hadn't mad~ any statement about it but we had
discussed it, Engineer rrucker and myself, and several men
at Lamberts Point on the following day discussed this great
fire that occurred on the south side.
Q. That was the day when you came back and there was a
big fire? .
·
A. The next day, and it 'vas discussed there for severa~
trips after that, right there.
Q. How long had that fire been in the Dismal Swamp t
A. On the north side it had been there something like
seven or eight weeks, I suppose, and the :fires occurred way
off, I suppose a mjle or more from the 19 mile-post, and
burned that whole territory down to the 15 mile-post on
the north side.
Q. And it had been burning in there for how long'
A. I suppose seven or eight weeks.
Q. Had it burned up the Norfolk & Western on the north
sidef
A. It had on the daypage 2630 } Q. I am talking about before October 4th f
A. Well, in some places it had. In some
places it had not and some places it had. You see water
and dampness in the swamp there-some places would be
dry and would burn more than it would in other places.. It
would be slow in some places.
Q. Where were ·you on September 7tht
A. Lets see. I was on my route. I was working pretty
regular all the time: On September 7thQ. That was on a. Sunday f
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On Sunday t
Yes.
_
I don't remember which way I was going.
Have you got your record ·with you 7
No, sir, I haven't got my record.
Q. The only reason you knew about October 4th. A. I could trace that back, take a calendar and trace it
back and tell you exactly where I was.
Q. The only reason you know where you were on October
4th is because- your record shows where yon were. Your
record shows where!
A. Yes, of course, I couldn't tell that, yon know~.
·
Q. If anybody asked you last April about anything in the
preceding six months, · yon would have to go and look up
your records to find out exactlyY
. .. . .. -A. Well, the exact date I would.
page 2631 ~ Q. Yon don't know whether you were in there
on September 7th, whether. you passed there
either w:ay on September 7th Y
· A. I don't know which way I was going.
Q. Do you ever remember passing there when they were·
setting out back-fires -from the Norfolk & · Western Y
A. Yes, sir, I do.
· Q. When was that f
A. Well, several days. I never took any particular note
of the date or anything, but several days they were back·:firing.
. Q. Do you remeber when they did that Y I don't mean the
date they did it but do you r~member the occasion when they
-were back-:firingf·
·
A. Oh, yes, sir.
Q. 'Where did they set those back-fire,· }IIr. Lipscombf
. A. They set them several different places~ . On· the south
·side I noticed them back-fires spread across south. from the
· ·
railroad several times.
Q_. I am not talking. now about in October; I am talking
about on September 1st. Do you remember when they back.:fired around there about the 7th of September y ·
A~ I couldn't tell you any exact dates, sir. · . ·
· · Q. What you are talking about was after the big fire
started; is that right Y
·
··
.
.
A. After the big fire.
·
page 263~ } Q. You were telling. me about the back fire
· ·. - - after the big fire?
· ·. .
A. The back-firing on the north side before the big fire
·'
on the south side. They were .back-firing in there~

A.
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Q. Before the big fire, was there any fire on the south?

A. No, sir.
Q. We evidently don't understand each other because you
'vere telling me about the back-firing on the south Y
A. No, sir, the back-firing on the north. There wasn't
any back-firing on the south until after the fire broke out
at about the 15 mile-post.
Q. When this back-firing w~s done on the north side, Mr~
Lipscomb, where was the back-firing begun and how far did
it extendY
A. The back-fire?
Q. Yes.
A. Well, it extends all along from Juniper down to about
the 14 mile-post, all in there. In some places the back-firing
didn't burn the vegetation on account of the dampness. It
was getting drier and drier all the time and it was burning
in there continuously.
.
Q. You passed there when the back-fire was burning, didn't
yon?
A. Yes, sir, several times.
Q. How far did it bu,rn out toward the swampY
.&. Out in the swampY
page 2633 }- Q. Yes, back north Y
A. Well, I couldn't tell you, sir.
Q. A long ways Y
A.· A long ways.
Q. It went out of sight back there Y
A. It was a long ways. I don't mean the back-firing. They
didn't ·back-fire ~ack a long ways in there.
Q. What happened to th~ fire they set out on the edge of
the railroad 1 Did it go out or did it burn on the back and
·
join the other fire 1
A. No, sir, I don't think it did.
Q. Wl1ich do you think it did 7
A. It burned just a small place.
Q. How far would yon say it burned?
A. Well, some places fifty feet or something like that.
Q. No further back than thatY
A.. Some had burned further. Some places it would be
wet and damp and the fire would go out.
Q. Mr. Lipscomb, do ·yon mean to tell us it was wet and
damp in the Dismal Swamp in September of last year Y
A. Some places in there was.
Q. In September of last year Y
A. Yes, sir.
Q. Do yon remember last year Y
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A. I do.
Q. vVasn 't last year the driest season we have
had in many, many years Y
. A. Driest I have ever known.
Q. You mean to tell the jury that there was any place
along the Norfolk & Western Railroad in the Dismal Swamp
that was wet and soggy and wouldn't burn in September of
last year.
A. Some places much more so than others.
Q. That may be so, but was there any place that wouldn·'t
burn if it had any growth on it Y
A. Well, it would burn some but very slowly.
Q. Coming back to these back-fires, I want you to tell the
jury, if you will, how far these back-fires burned north from
the railroad?
·
A. I couldn't tell you that. I was running through there
fifty, sixty or sixty-five miles an hour and I couldn't estimate how far.
Q. wasn't it burned until you couldn't see where it wasn't
burned on the north side?
A. Some places there.
Q. Was it burned all along there except what you say
wouldn't burn Y Wasn't it all burned along there Y
A. Some places it was plenty of dry stuff close to the
railway, right down in that ditch.
A. That hadn't burned¥
A. Yes, sir, ca.ttails and reeds and vegetation
page 2635 ~ of different kinds.
Q. Yon mean that is just a ditch right along
the right along the right-of-wayf
· A. Yes, sir.
Q. What about right over on the other side of the ditch f
A. Some places over the other side of the ditch.
Q. Were there many of those places that wouldn't burn f
A. Right many.
Q. On the last of September or :first of October last year,
do you remember any unburned places of any size on the
north side of the railroad Y
A. Yes, sir..
Q. Where 'vas one f
A. Well, all along there about the 15 mile.post, between
15 and 14 and down east of 14, 13 mile·post, all in there..
Q. All down in 13f
A. Yes, sir.
Q. About up around 19 Y
A. All down in there, yes, ·sir..
page 2634
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Q. How about 19f
A. In 19 there wasn't any backfire. The fire occurred
way off of 19, about a mile, it seems to me, a mile or two,
and burned around a greater territory on the north side.
Q. :1\tir. Lipscomb, do you want the jury to understand that
back-firing had been started all along in September of last
year, north of that railroad and that ther-e were
page 2636} great areas in there that wouldn't burnt Is that. ..
\vhat you mean to tell them Y
A. There wasn ~t any great areas.
Q. How big places were there that wouldn't burn Y
A. I don't know, some places two or three hundred yarda
it appeared to me.
Q. Everything that would burn when you started a fir~
burned, did it?
.A. I suppose it did..
Q. Why didn't it f
A. I don't know. I couldn't tell you.
Q. Why didn't it 7
.
A. I don't know, only dampness. Many places would burn
freely and the wind wot:~ld carry it and burn great areas,
and maybe there would be a small place, maybe it would be
as large as this court ya.rd-that would burn for several
days, burning slow.
Q. Aside from those small places, everything else in there
had been burned over, had itt
A. A great many places there.
Q. Hadn't it all been burned over as far as it would burn,
lVIr. Lipscomb Y
A. I don't suppose so from that.
Q. Well, going back this way then, you say you don't know
how far from the railroad it had burned backf
page 2637 } A. No,· sir, I couldn't say.
,
Q. Can you approximate itt
A. Sir.
Q. Could you approximate it, guess at it? .
A. Well, it seems to me something like fifty feet or a hundred feet, some places and some places more than that.
Q. How much more than that, fifty yards or a hundr-ed
yards?
A. I conldn 't tell you, sir.
Q. You couldn't say whether there was that much or not f
A. I couldn't say.
Q. Mr. Lipscomb, I -certainly want to be fair. Do you
mean to tell the jury that this back-firing had only burned
back from the Norfolk & Western Railroad anywhere from
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fifty feet to maybe fifty yards or a. hundred yards, or some
approximation like that! Is that what you mean to tell the
jury?
A. Yes, sir, I do.
Q. And that was during September of 1930f
A. During September.
Q. And that is what yon mean to tell usf
A. Yes, sir, that is exactly what I believe.
Q. And yon were passing there every day going one way
or the other f
A. Every day going one way or the other.
page 2638 ~ Q. The Pocahontas is your regular run?
A. The Pocahontas was my reoaular run then
but not now.
Q. The Pocahontas is one of your craclr trainsY
.L\. Yes, sir.
.
Q. She takes yon where she is going when she startsf
A. Yes, sir, goes· right along.
Q. How . fast do you say you were running through the
Dismal SwampY
.
A. I suppose I. was running fifty-:five miles afte~ you pass
Juniper going west. The time is fast in there and it exceeds sixty. You get up to sixty-five after you pass Juniper
-very fast.
Q. And on October 4th you went through that swamp at
somewhere around :fifty-five to sixty miles an hourf
A. There was a great volume of smoke about that point,
and I could see to the left side, say a hundred yards across
on the left side. Sitting in my cab on the engine, after
you get to an object fifty yards ahead of the engine, it is
·out- of your view.\ Yon can't see it on that side any closer
to the engine than I saw this fire on the south side.
Q. Mr. Lipscomb, how far was the fire on the north side
from the railroad the day you went through there on the
Pocahontas on the 4th f
·
A. How far?
Q. Yes, l1ow far off was itf
pa~e 2639 ~
A. It was in the right-of-way.
Q. In the right-of-way?
A. In the right-of-way, yes, sir, absolutely.
Q. It was burning right down in the right.:.of-way on the
north?
A. Right close to the track.
Q. Near ·about .the track Y
A. Yes, sir.
Q. You say you were on engine 501 Y
. ·J
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A. Yes, sir.
Q. Do you know where that locomotive came from t
A. The Norfolk.& Western bought them from the Pennsylvania Railroad.
· Q. The Pennsylvania Railroad sent it down to the Norfolk & Western 7
A. Bought five.
Q. 502 the same type 7
.
A. Yes, sir, 501, 502, 503, 504 and 505, five of them. The
superintendent of motive power paid $10,000 apiece for them
and bought them because they were cheap.
By a Juror:
Q. Where do you take charge of your engine on your
runs?
A. I take charge at the shop. I run an engine from Roanoke to Norfolk.
Q. On the Pocahontas that you were running· on V
A. At th~ shop.
page 2640 } _ Q. And you put it on the train at the Union·
Stationf
A. Yes, sir.
Q. Mr. Lipscomb, is it customary to change engines or do
you usually have your same engine 7
·
A. Usua.Ily ~ave the same engine unless something happens, have to lay it up in the shop to repair it or something
like that.
Q. I mean as a rule would you do that very often 7
A. No, sir, not very often now, with our passenger engines. They keep them in pretty good· shape.
Q. What I am trying to get at is this: On that particular
day you had 501. Was that an unusual occasion·!
A. No, sir, that wasn't an unusual occasion. Something
happened at Lamberts Point. I don't know what it was that
l1a.ppened to the engines. Sometimes it will be grates -or
something like that, you know, or an engine not steaming
well or a. flue leaking and they have to work on it and
don't get it ready and they will run them up and get some
other engine.
At 1:00 o'clock P. lL a recess was taken until 2:00 o'clock
for lunch.
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page 2641

~

AFTERNOON SESSION.
Portsmouth, Virginia, October 23, 1931.

Met at the expiration of the recess.
Present: Same parties as heretofore noted.

C. L. SEAGLE,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined bv 1\ir. Gravatt:
.Q. State your name and your age.
A. C. L. Seagle; age 40.
Q. Where is your home, l\tlr. Seaglef
A. Crewe, Virginia.
Q. How long have you lived there f
A. 15 years.
.
Q. Do you work for the Norfolk & Western T
A. Yes, sir.
Q. I-Iow long have you worked for them?
A. Sixteen years.
Q. Mr. Seagle, what kind of a job do you havef
A. Locomotive fireman.
Q. Were you fireman on Extra 1377, an eastbound train.
on October 4, 1930?
A. Yes, sir.
Q. Who was your engineerY
page 2642 r A. E. C. Jenkins.
Q. When that train got -do'vn in the Dismal
Swamp past Juniper tank, mile-posts 16, 15, 14, and going on
into Y adkin, will you please tell whether in between 15 and
1.4, along in there, you observed any fire on the north or
south side of the right-of-wayf
A. Yes, I saw. fire on the north side and got up and walked
over to the right hand side of the engine and saw a small
patch of fire on the south side of the track, apparently
just caught up good.
Q. How far about was that fire from 14 or 15 in relation
to those posts f Where did you see that fire on the south
side?
A. It was just east of mile-post 15.
Q. What kind of a train was this you were on that day,
Eitra 1377 eastbound?
·
A. It \Vas second 84, miscellaneous train, I think.

-~------
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Q. Had you made a.ny trips down there just before that
or just after that timet
A. I had been on the short run between Petersburg and
Norfolk during the month of August and September and
was pulled off of this job and went to Crewe and this was
the first trip in October that I made.

page 2643}

CROSS EXAMINATION.

By Mr. Savage:
Q. Mr. Seagle, what kind of a train do you say this was
you were on?
A. I think it was a miscellaneous train, freight and· coal
mixed. I couldn't be certain about the train. It was '1377,
Mallet engine.
Q. You 'vouldn 't be certain about what you were pulling f
A. No, but I think it was second 84.
Q. You don't know whether you were pulling coal or notT
A. We had coal on the head end, yes, sir.
Q. Where did you come from?
A. From Crewe.
Q. Didn't you notice your train when you got on at Crewe?
A. No, sir, we don't notice all the way back. We are
at the, head end, you know.
Q. What was there on that train as far back as you could
see?
A. Coal, I think.
Q. What makes you think there was anything on there
but coalY
A. We reported at 6 :30 and that is generally second 84
train at Crewe.
Q. You don't know anything at all about what was on
thereY
A. I know we had coal on the head end.
Q. But as far as the rest of the train goes, you don '1:
know what was on there?
page 2644 ~ A. Well, I could 't sa.y positive but I am almost
certain that is what it was.
Q. Do you know where that train had come fromf
A. No, sir.
Q. When you got on at Crewe Y
A. No, sir.
Q. Had it been standing there t
A. It had been standing there sonie time, yes, sir. We
just take the engine up and couple at the ya!"~.
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Q.. Y ott took 'fhe engine and went up and coupled up with
the trainY
A. Yes, sir.
Q. And other engine left there just about the time you
were coupling up f
~
A. No, sir, not up in the yard.
Q. When were you called on, Mr. Seagle, to make a statement about this caseY
A. On April 9th when I gave them a statement.
Q. Of this year f
·
A. Yes, sir.
Q.. Did you make any memorandum on that day on that
trai~· coming through the Dismal SwampY ·
A~ No, sir, nothing only my time. I always keep my time
in my time book.
page 2645 ~ Q. Yon didn't note do'vn anything you saw
or anything that happened Y
A. No, sir.
Q. And was last April the first time you were called on
to tell what happened f
A. Yes, sir.
Q. How did yon find out what train you were on back in
October?
· A. That wa.s the only time I came east with Mr. Jenkins
in October on the extra list. I worked the extra list after
I went to Crewe and that was my first trip in Oetober with
him.
Q. How did you find out that was October 4th or 5th or
whatever day it was, that you came down here Y
A. My records show I was on it.
Q. Yon had to go and look at your records to find out
whether you were down here tha.t day or nott
A. Yes, sir, I knew I was down here but I didn't know
exactly what day it was.
Q. Yon say you had been running through there right
along for two months on another train?
A. Yes, sir.
Q. And· you had seen fire through there for two months,
hadn't youY
" A. On the north side, yes, sir.
page 2646 ~ Q. How far was the fire from the railroad
on the north side Y
A: When it first started up about 15 mile-post, way back
from the railroad, possibly a mile.
Q. How was it along there the first part of September?
A. The first part qf September it was burning down close
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to the Norfolk & Western track in September, burning in
spots more than it was a general fire.
Q. About how far down the Norfolk & Western was it?
A. It was burning down about 14 mile-post, I think.
Q. Down about the 14 mile-post?
·
A. Yes, sir.
Q. What time of the month was it?
A. Along the latter part of September.
Q. Along the latter part of September 1
A. Yes, sir.
·
Q. Let me see. You passed there, you say, the last day
of September, didn't you Y
A. I don't know whether it was the last day or not.
Q. How often did you. run when you were on the other
run-every day?
A. Every other night, yes, sir, except Sunday.
Q. You would come down here one day and go back the
next?
A. Yes, sir, come here one morning and go back that night.
Q. And then you would skip a day before you would come
again?
page 2647 ~ A. Yes, sir.
Q. So you were running every other day going
through ther twice on that day?
A. Yes, sir.
Q. The last of September?
A. Yes, sir.
Q. What sort of fire was burning on the north side of the
Norfolk & Western the last two or three times you passed
there?
A. Well, the fire was general in there in places.
Q. I-Iow close was it burning up to the track Y
A. It was burning pretty close to the track in some places.
Q. What do you call pretty close 1
A. Well, right close to the ditch.
Q. What do you mean-right close, how many feet or yards
or something?
..l\.. Fifteen or twenty feet.
Q. What sort of fire was it?
..l\.. It had burned over once and this looked like a second
fire, old roots and things that were burning under there.
Q. How hig·h was the flame?
A. If wasn't much flame along in there until it got down
to mile-post 15 on October 4th there was a fire in there
then.
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page 2648 ~

Q. In other words, there wasn't any flame
burning anywhere except mile..post 15 on the
4th, was there?
A. I never noticed no flame, no, sir.
Q. IIow big a place was burning at mile . .post 1.5 that day?
A. There was a big fire there that I walked over on the
other side of the engien to see then and I didn't look at
that fire so much.
·
Q. What do you call a big fire 1
A. I could see blaze going maybe three or four feet up
in weeds and things.
Q. Was. that burning in the 'vedsf
A. Yes, sir.
Q. How long since that had been burned over before?
A. I don't think this place had ever been burned over.
Q. Was this just a little place burning in there or a big
·fire all over the territory?
A. No, sir, it wasn't all over the territory. It was a
good sized fire but I didn't pay so much attention to that.
I walked over on the other side of the engine after I saw
it and it was a dense smoke and wind blowing across there
and I got over and 'valked over on the right side of the
engine.
Q. Come back to that fire. You saw it before you left 1
A. I saw it before we got to it, yes, sir.
Q. You sa.'v how big it wns?
,page 2649 ~ A. No, sir, I didn't pay much attention to
the north side ho'v big it was.
Q. How close was it to the railroad Y Did you see that t
A. It was burning right at the ditch.
Q. Burning right up at the ditch at the railroad Y
A. Yes, sir.
Q. How high were the flames?
A. Looked like three or four feet.
Q.. Was that just one little blaze or was it spread out?
A. I couldn't tell because I didn't look at it. I walked
over to the other side of the engine.
Q. You couldn't tell because you didn't look at it?
A. I didn't stay on that side until we passed it. I walked
over to the right side of the engine so I could see on the
south side.
Q. How long did it take yon to pass that firef
A. Not but a very few minutes. We were running, I
reckon, about thirty miles an hour.
Q. Can't you tell the jury whether that fire was burning
ten feet or a hundred feet or a thousand feet¥ You say
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it was burning up within ten or fifteen feet of the railroad,
Ro'v long wa.s it along the railroad?
A. I couldn't tell you.
Q. You couldn't say within a thousand feet of how long
it wa.st
A. It wasn't a thousand feet.
page 2650} Q. How much was itf
A. I don't know. I don't have no idea.
Q. Was it burning in just one place or more than one
place?
A. It just looked like one place.
Q. Just one place!
A. Yes, sir.
Q. You didn't see two separate fires there 7
A. No sit.
Q. You were a fireman~ weren't you t
A. Yes, sir.
Q. You were sitting down 7
A. I was sitting down at the time, yes, sir.
Q. Which side do you sit on?
A. On the left side, north side of the engine coming
Jast.
Q. What is the next train you ran past there?
A. I didn't understand you.
Q. What is the next train you ran between Norfolk and
Suffolk after the 4th f
A. The next train went east tha.t night-,vest that night
on Extra 1377 west, second 85.
Q. What time did you leave heref
A. Left here at 1 :05.
Q. That night?
page 2651 } A. Yes, sir.
Q. Did you notice when you passed there that
night?
A. Yes, sir.
Q. Ho,v was the fire on the north side when you passed
that night?
A. I didn't notice the north side. I didn't even look at
the north side of the road going west. It was burning a
big fire on the south side.
Q. You didn't look on the north side'
A. No, sir.
Q. You don't know whether it 'vas burning at all on the
north sideY
A. No, sir, not when we went west, I did not.
Q. Do you remember meeting the Pocahontas that day Y
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A. No, sir, I don't remember the place we met it, no, sir.

Q. Do you remember meeting itt
A. Yes, sir, we passed the Pocahontas somewhere.
Q. How do yon know you passed 1
A. I always remember seeing them somewhere. I don't
remember the exact spot where we passed it at.
Q. Now, Mr. Seagle, tell the honest truth as I think you
are trying to. Do you remember even seeing the Pocahontas
that particular dayf
A. Yes, sir.
.
,
Q. As a matter of fact, isn't all you know about it that
you generally pass the Pocahontas and you aspage 2652 } sumed you must have passed the Pocahonta.s T
A. No, sir, I know we passed it.
.
Q. If you sa'v the Pocahontas, where was sheY
A. I don't kno'v where we was but somewhere close to
Suffolk.
Q. Do you have any impression at all of having seen the
Pocahontas 1
A. Yes, I remember seeing the Pocahontas that day. I
always see it.
,
Q. Do you remember seeing the Pocahontas the next time
you passed itY
A. I remember seeing it most any time we passed it.
Q. But you can't pick out any particular day Y
A. I can't pick out no particular spot where I passed it,
no, sir.
Q. Can you pick out any particular day that you remember distinctly seeing it Y
A. No, sir, I can't pick out no particular day.
Q. Do you remember it any.more that particular day than
you did any other day. Were you particularly looking out
for itY
A. No, sir, I wasn't particularly looking out for the Pocahontas.
Q. And you don't know where you passed it Y
A. No, sir.
page 2653 ~ Q. But you know you are supposed to have
passed itY
A. I know we did pass it.
Q. And you know the records sho'v you did pass it and
therefore you think you must have passed it?
A. We don't have no record of passing it but I know 've
passed the Pocahontas close to Suffolk. I couldn't say
exactly where .
. · Q. This side ·of Jericho water tank or the other side Y
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A. I believe it was between Jericho and Suffolk, Jericho
water tank and Suffolk.
Q. But you really don't know?
A. No.
Q. Mr. Seagle, you passed along there, according to your
train dispatcher, about ten minutes to one tha.t day; is that
right!
A. Somewhere between 12 :00 and l :00 o'clock, yes,. sir.
Q1• You don't know whether it was closer to 12 :00 or
closer to 1 :00 7
A. Closer to 1 :00 o'clock.
Q. Did you notice anything wrong about Yadkin when you
passed that day?
A. Nothing unusual, no, sir.
Q. No fire burning around Yadkin, 'vas there?
A. I never noticed any, no, sir.
Q. Did you notice on either side of the road any fire
burning there 7
page 26~4 ~ A. No; sir.
Q. Did you notice to see whether there was
one burning there or not¥
A. Fires were so general on the north side that I didn't
pa.y much attention to the fires on the north side but fire on
the south side-we was all discussing what it 'vould do if
it got on the south side and we were a.ll looking for it and
that is how come that one to impress me so much.
Q. When did you discuss that~
A. Several times before it ever got over on the south side.
Q. Who was ''we''?
A. All the· crew and different ones around the wash room,
around the Y. M. C. A., and all talking about it.
Q. Up at Crewe, you mean Y
A. At Lamberts Point.
Q. Can you name one you were discussing it 'vith 1
A. No, sir, I couldn't name no person, no special one, no.
Q. As I get from you, the fire had been raging rig.ht along
the north side there, had it?
A. Yes, sir.
Q. Burning fiercely right along the north side Y
A. During the six or eight weeks it had been in there,
yes, sir.
Q. And it had been right up the railroad on the nortl1
side?
page 2655 ~ A. Yes, sir.
Q. To such an extent that you all up at Crewe
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had been sitting there wondering when it was going to ·get
over; is that right, and had been talking about it?
A. It had been generally discussed among the men at Lambert Points and Crewe too, I suppose.
.
Q. Was the fire burning along there on the north side,
M:r. Seagle, worse the latter part of September than it was
the first part of September Y
A .. No, sir, I don't think it was. I think it was closer
at the last part of September than it was the :first.
Q. · Closer to the railroad f
A. Yes, sir.
Q. How close was it to the railroad the latter part of
September?
A. The latter part of September it was practically burned
over and •looked like it had been burning over the second
time, a lot of spots that never did burn the first time.
Q. Was it burning in there the latter part of September 1
A. Yes, sir.
Q. Flames burning Y
A. In places, yes, sir.
Q. How close to the railroad Y
A. Well, I couldn't say exactly how close. Some of them
were close to the track and some of them farther back.
·
Q. What was the closest place to the h·ack
page 2656 ~ yon saw any flames in there 1
A. You mean in September f
Q. Yes.
A. I couldn't say exactly-maybe a hundred feet from
the track.
Q. From one hundred feet back to two hundred feet?
A. Small fires at that.
Q. Back two hundred feet back from the track, maybe
some of them Y
A. Yes, sir.
Q. Three hundred feet?
A. I don't know. I couldn't say exactly three hundred
feet.
Q. But it was all along close to the track in the latter
part of September Y
A. Yes, sir.
Q. How high were those flames Y
A. They wasn't very high. They had been burned over
once.
Q. How high, how much in feet?
A. Maybe some of them wouldn't be over a foot high,
six or eight inches.
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page 2657 ~
P. P. PLUNKETT,
·
·.
·
having been duly sworn) testified on behalf of·
the defendant as follows:
Examined by Mr. Gravatt:
Q. State your name and your age.
A. Paul P. Plunkett; 36 years old.
Q. Where do you live, Mr. Plunkett?
A. Appomattox, Virginia.
Q. For 'vhom do you work?
A. Norfolk & Western Railway Company.
Q. How long have you worked for the company?
A. It will be sixteen years the 13th of November.
Q. What is your jobY
A. Brakeman.
Q. Were you brakeman on Extra 1377 eastbound on Octo.ber 4, 1930t
A. Yes, sir.
Q. Was that train going to Norfolk that dayY
A. Going to Norfolk.
Q. When that train passed the Dismal Swamp running
by mile-posts 16, 15 or 14, tell the jury whether you saw
any fire either on the north or south and what you did see Y
.Just describe what you saw.
.
A. I saw fire on the north side from mile-post 16 to down
below mile-post 1.5 and also saw a. spot of fire on the south
side of the track just east of mile-post 15.
page 2658 ~ Q. How much space had burned in that spot
of fire on the south side Y
A. I imagine around three-quarters of an acre had burned.
Q. Was there any wind blowing Y
A. The wind was blowing from the north to the south
side of the track.
· Q. ·What was the condition as to smoke on the tracks?
A. Plenty of smoke there, a big volume of smoke.
Q. How many times in September do you suppose you were
down in that country through the swamp on the Norfolk &
Western tracks?
A. In September?
Q. Yes.
A. Well, I made three or four Petersburg trips in Septem~
ber on the last half, go to Petersburg, turn around and
come back to Crewe. That I think was on the 22nd, 26th
and around the 30th of September. We were only making
about half time.
Q. You were only making about half time!
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A.
Q.
A.
Q.

About half time.
How often 'vera yon running in Octo barT
Well, I went through there on the 2nd of October.
Then you 'vent through on the 4th T
A. On the 4th and I don't know whether I went through
any more in that half or not. I don't remember..
page 2659 ~

CROSS E::x:MfiN.ATION..

By Mr .. Savage:
Q.. How did you get back from Norfolk f
A. How did I get back to Norfolk~
Q. From Norfolk!
A. I went back that night on second 85.
Q. You w-ent back that night. Why did yon say you didn't
·know whether you went through the Dismal Swa.mp a.ny more?
A. Sure, I knew I went in the Dismal Swamp on that round ..
w.e complete a trip. That is the round trip. Yon go one
'vuy and come through on another.
Q. I thought you said you went through on the 4th on that
·pa.rticula.r train and you didn't know whether you went
through any more or not f
· A. I remember going back that night, the same day, back
ou October 4th, but I don't remember making any more eastbound trips that half, fifteen days. I might have made them
but I don't remember.
Q. Where were you on November 4th of last yearT
A. I was in Lamberts Point-come down here on November 4th. No, I was down here on November 8th a.t Lamberts
Point.
Q. Where were you on the 4th Y
A. I don't know ·where I was.
Q. When were you first called on to make a statement, ~tfr.
Plunkett, about this trip down here?
A. The 21st of April .
.page 2660 ~ Q. Who came to you to get the statement from
youY
A. Mr. Henley.
Q. Who is he~
A. He is a claim agent or something for the Norfolk &
Western.
Q. Did he tell you you were on the train that came down
on October 4th?
A. No, sir, he did not tell me I was on the train.
Q. Did you know you were on it before he said anything fo
yon about it Y
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A. I remember making this trip with Conductor Shorter.
Q. What did he tell you, that you were with Conductor
Shorter¥
·
A. No, sir, he didn't tell me anything. I told him I could
find out whether this was on October 4th. .
Q. How did you find out 1
A. From the time record book.
Q. You didn't remember whether it was on the 4th or not
until he asked you Y
A.. On the day that I discovered :Qre on the south sidehe was my conductor on the day I discovered fire on the south
side of the track.
Q. You didn't know what day you were down here until
you had to go to your records to find out, did you Y
A. Yes, I knew.
Q. Why did you have to go to your records to
page 2661 ~ :find o~1t Y
A. I wanted to :find out the engine number.
Q. I thought you said awhile ago you didn't know until
you went to your records and told him you could find out?
A. I went to my records to find out.
Q. That is why you know because your records show it?
Now, from October until April-on April 21st you said you
were asked for a statement. It had been pretty near six
months since you were down here before you were asked for
a statement as to what happened; is that rightT
A .. From October 4th until April-around five or six
months.
Q. As a matter of fact, it is a little over six months, isn't
it!
A. 'You can count it up.
Q. You didn't make any memorandum that day when_you
were down here as to what you saw, did you Y
A. No, I didn't make any memorandum.
Q. And when you foui \d your record tha.t you were down
here, it didn't have any J}lemorandum on it as to what happened, did it Y
A. No, sir.
Q. So that he came in six months after this time to get you
to refresh your mind on what happened six months before.
~~hat is right, isn't it?
.A.. Well, I recall some of it. I knew wha.t I was talking
about.
Q. All right, where were you sitting when you
page 2662 ~ passed through the Dismal Swamp on that day?
A. Sitting in the cupola on the south side.
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Q. Did you have it on your record where you were sitting?
A. Where I was sitting.
Q. That is the only way you know that because you gen(lrallv sit there?
A:·I know I was sitting there.
Q. Because you generally sit there! That is the reason
you know it, isn't it?
A. How do you know I wasn't sitting there¥
Q. I don't. I have no idea where you were sitting, but
what I am trying to do is to find out how you know you were
sitting there?
A. I remember looking out the window and seeing the fire
when 've passed there.
Q. You just said, Mr. Plunkett, you have no independent
recollection of where you went and sat down when you left
Suffolk that day f
A. I went in the cab when I left Suffolk, sat down in the
Cupola, and coming by mile-post 19 I went out on the rear
platform. I looked out both sides then and went back up in
the cab and got up in the cupola.
Q. You remember that?
page 2663 ~ A. I remember that.
Q. Which side of the cupola were you sitting
onY

A. On the south side.
Q. When you sit on the south side you were looking north Y
A. No, what is the g·ood of looking north T I was looking
out the south side.
Q. I thought the gentleman testified in here a while ago
that the two seats in the cupola were about four feet apart
and the seat over on this side you looked straight out the
window this way and the seat on this side you looked out the
window that way Y
A. That is right.
Q. Then you were sitting out the south side Y
A. South side.
Q. And you looked right straight in front of you and you
would look out the north side Y
A. J. . ook out the north s.ide-sitting on the south side looking out the north Y
Q. That is 'vha.t I understood. If you sit here with your
fact tha.t way on the south side and look that way, which 'vay
are you lookingt
A. Looking on the south side, looking out the window on
the south side.
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Q. Not if you look straight in front of you 1 You had to
turn around'
A. I was coming east.
page 2664 } Q. If you are coming e~st or going west, if
you are sitting on the south side, you are still
~i tting on the south side, aren't you T It doesn't make any
difference which way you are going!
A. I always ride the north side going west.
Q. Which way were you riding, on the south side or north?
A. I was on the south side just like I am sitting here now,
looking straight out the window.
Q. There isn't any use in getting· into an argument about
that. Here is the train going along here and here is one seat
:and here is the other 7
.A. No, they are sittiJ!g straightQ. .Sitting this way J
·,
A.. Like I am sitting now.
Q. Facing the engine f
A. Facing the engine.
Q. Oh. That isn't what I understood from the other man.
I thought you were sitting looking at each other.

A Juror: No.

By Mr. Savage:
Q. Two seats sitting facing looking toward the engine!
A. Yes, sir.
·
Q. Was it a bench or two seats 7
A. Two seatS, just a cupola they call it, something lik-e
this seat up there that you can look out the window.
Q. You were sitting on the south side which is
page 2665 } the right side coming into Norfolk 7
A. Yes, sir.
Q. Could you see out the north side?
A. By looking over there I could see out the north side.
Q. Did you look over there Y
A. I think I did.
Q. What did you see t
.A. I saw fire and smoke all along the track.
Q~ YQU say you think you looked over there but you don't
remember Y
A. I am not sure I looked over there because I had gone
back in the cab after we got around about the east switch
:at Juniper, came out the other side· of west switch at milepost 19.
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Q.. You are not suTe· ~hether you even looked out the north
or notf
A. Yes, I am sure I looked over the north side.
- Q. You are sure you looked ove1· the north side. What did
you seeY
·
A. I saw fire and smoke and trees.
Q. You- saw what Y
A. Old dead trees and things along the road that you
usually see.
Q. Did you see what you had been usually seeing!
A. Yes.
Q. Nothing· else f
page 2666 ~ A. I saw fire. I don't see that every trip.
Q. Did you see any more fire than you had
when you were down there before!
A. Not no big lot.
Q. About like it was when you were there before!
. A. About like it -was when I passed there before.
Q. How close was the fire up to the other side of the railroadY
A. It was about the other side of the ditch. I don't know
how far from the railroad.
·
Q. How far from the direhf
A. Well, burning pretty close to the ditch.
Q. How farf
A. I don't know.
Q. ·Could you approximate itf
A. I wouldn't try to approximate it.
Q. Was it a hundred feet f
A. No, not no hundred feet.
Q. Not as much as a hundred feet¥ Was it five feet f
A. I don't know.
Q. How high was it burningf
A. It was burning up some three or four feet high.
Q. Right along in a hundred feet of the railroad!
A. Right along ·n.ear the ditch.
Q. Right along the edge of the ditch f
.A. I don't say how close it was to the ditch.
page 2667 l
Q. How much was that fire burning along there
.. - .
-one little spot• or a bunch of itf
A. Which side, the north side or south side¥
Q. The north side? A. It seemed to- me it was burning over a mile.
Q. Right along the bank of the ditch'
A. Back, over in the other direction toward the Virginian
and Seaboard railroads.
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Q. I am talking about along the right-of-way1 You said
within a hundred feetY
· A. I don't know whether it was burning all the way along
the right-of-way for a mile. It was extending down for a
mile or more back over in the field toward the ditch. I don't
remember exactly the spot.
- Q. You don't remember whether the fire was burning east
and west across this way Y
A. It was buring this ~ay.
Q. B~rning which way?
A. Toward the north, across the track.
Q.. We don't understand each other again, Mr. Plunkett.
W a.s the fire extending along the railroad track or was it
just one end of the fire here at the track and the other running· way back in the swamp t
A. Well, at the west end up there at the swamp it was burning near the track, I told you.
pag·e 2668 ~ Q. Where was that west end, about what part!
A. Down at mile-post 16.
Q. About 16f V\Tas it burning up along the railroad from
mile-post 16 down to mile-post 15Y
A. Well, it burned in that direction. I don't know how
close it was all the way down because I never paid much
·attention to it.
Q. The place you plainly saw it burning was at 16 Y
A. Yes, burning up there at 16 close to the railroad. I don't
know how fa.r it was.
Q. That was about three or four feet high, you think?
A. I imagine. I don't know whether every bit of the place
was three or four feet high or not.
Q. Was any of" it three or four feet high 1
. .~. Yes, some of it three or four feet high.
Q. And you don't know what was going on about fifteen
mile-postf
A. I saw ·flre down there but it wasn't as close to the railroad at 15 as it was at 1'6, but it had eaten into the railroad
somewhere in there between them mile-posts.
Q. Between 15 and 16?
A. Yes.
Q. The fire was closer to the railroad at 16 mi1~-post than
it was a.t 15 mile-post?
A. Well, that is the way it seemed to me.
Q. Did I understand you to say you were down
page 2669 ~ between Norfolk and Suffolk on October 2nd Y
A. I made an eastbound trip on October 2nd
and also a return trip on October 2nd.
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Q. What tiine did you pass along there Y
.li. I don't remember the time.
·
Q. Can you approximate it? Was it in the morning or

. afternoon?
A. I don't know whether it was morning or night or day or
what. I remember making the trip with Henry Jones on
that day.
Q. October 2nd?
A. Yes.
Q. But you don't remember a thing about that trip¥
.A. Not a thing.
Q. You can't remember where you were on the caboose
that day, can you T
A. I was in the cab going through the swamp like I am
alwavs.
Q. ·were you up in the cupola?
.l\.. Yes.
Q.. Row do you know you weref
A. I know I was. I always ride in there.
Q. That is the only reason you know you were because
you always ride there, isn't it~ Do you have any distinct
recollection that day where you were?
·
A. Yes, I was in the cupola, I told you. I know
page 2670 ~ I am always in there.
·
Q. You just said a while ago, Mr. Plunkett,
that you couldn't remember a thing· about it but now when
I ask you where yon were, you say you were in the cupola.
Don't you. say that because that is the place you usuaily
are¥
A. I ~ide in there all the time going through the swamp.
Q. And therefore you think you must have been in there
that day¥
A. I know I was in there.
Q. Did you notice any fire burning along there that day?
.li. On the 2nd?
Q. Yes?
A. No, not on the south side .
.Q. How about the north side?
A. The fire was burning.
Q. How close was it to the railroad track that dayY
A. I don't know how close it was.
Q1. You didn't pay any attention to it that dayf
.l\.. Not a big lot, only we ahvays said going through there
about the fire burning.
Q. On the 2nd of October you didn't pay any attention to
the fire? You have the vag·uest king of recollection about it Y
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A. I looked at it over on the south side and may have said
:something about it; I don't know.
·
Q. You say you might have f
page 2671} A. I might have.
·
Q. How about down around Yadkin f Do you.
remember anything about any fire arolUld. there?
A.. I don ~t remember.
Q.. You couldn't tell the jury to save your lif.e · whether.
thero was a fire burning around the 13 mile-post, or notf ·
A. No, sir.
~ ..~
Q. Do you know wheth-er there was any fire burning there
on the· 4th of October!
A. ArolUld Yadkin Y I don't remember seeing any.
Q. You don't remember Y
A.. No, sir.
Q~ You don't remember whether there was or not 7
.A.. No, sir.
page 2672 }

W. C. TUCKER,
having been duly sworn, testified on· behalf of
the defendant as follows:

JiJxamined by Mr. Gravatt:
Q. Mr. Tucker, tell us your name and your age?
A .. My name is W. C. Tucker, age sixty-two-about that.
Q. Where do you live f
. .~. At Crewe.
.
Q. How long have you been living up there at Crewe?
~~- Forty . y~ars or about that.
Q. How long have you been working for the Norfolk &
Westernf
A. About forty years.
Q. As an engineer f
A. Yes, sir, since 1904.
Q. Were you engineer on 99 w.estbound train on October
4, 19307
A. I was, sir.
· Q. Tell the jury whether you saw any fire on either side
Qf the tracks when you came up to the swamp· betw-een. 14 and
J.5 mile-posts 7
A. I saw fire on both side of the track. The fire on the
north side of the track had been burning for sometim-e but
on this occasion,- apP,roaching near the 15 mile-post, I noticed
the fire had started
the south side and I got down off· my
seat and went over to the left side and looked at the fire
and I suppose that the fire had covered what I suppose was

on
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an acre or a little more at a rough estimation,
page 2673 } and the fire had burned on the rightha.nd side or
the north side for several miles from that.
Q. For how long a period previous to October 4th did you
nave any knowledge that there was fire on the north side
in that ridge in there Y
A. As well as I recollect, it was something like two weeks
possibly that fire h~d been on the north side.
Q. ·That you knew abontf
A. Yes, sir.
Q. Was there any wind blowing that day 1
A. The wind was blowing right rapidly from the north,
from· the right side that day, and the new fire that had
started-the flame was being driven from the track. There
'vas r~ght smart smoke. and stuff coming from over on the
north ·side. · · ··
Q. Were the signals easy or hard to see from your engineer's seat?
.
. A. Th~y are r~gh t hard to see and yon had to be pretty
close to see them all.
CROSS

EXA~fiNATION.

By ¥r. Savage:
· Q. How long have you been· an engineer on the train runuing down to Norfolk, 1v[r. Tucker 1
A. Ever since 1894.
Q. Were· yon running in there during August and September of last year Y
-page 2674} A. Yes, sir.
Q. Did you make a trip through _there every

dayT

A. Practically.
Q. And yo~ say the fire on the north side had only been in
· there around two weeks 1
A. That is what I think, sir, along about two weeks .
.Q. On .this particular occasion that you passed along there,
·how much fire was there on the north side·?
·
A. I conldn 't really say, sir.
·
. Q. Was it blazing over on that side or just smoking?
.A. ~Iy attention when I got near-I don't think down lower
.it was blazing very much but when I got. up near this fi're
. tbat just started, my ·attention was attracted to a new fire
· starting on the other side which I had been expecting on ae. count of the weather being so dry, and so forth, and with
.fire on the north side natu:r;ally my attention was attracted to

I

I
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the fire on the south side of the track and I did not pa.rtic~
larly take notice what 'vas going on on the north side only
that it had been burning for sometime.
Q. So you couldn't say whether there was any fire on the
north side blazing or not that day?
A. I could not.
Q. Mr. Tucker, when were you ealled on to give a_statement
in connection with that trip?
A. I don't know the date really.
Q. Last spring or last summer 1
page 2675 ~ A. Sometime in the spring.
Q. When they asked you about it, did you have
any independent recollection of what date you were down
:here or did you have to go and look up your records to find
out?
A. I had to look the records up and find out because I
eouldn't tell you today wha.t engine I had or the particular
date- I was clown here last week.
Q. That is what I thought. Now, 1\IIr. Tucker, you say you
ha:ve been running between Suffolk and Norfolk on the Norfolk & '"'estern for how many years?
A. ~~or about eighteen years.
Q. How many years in that time do you remember that
there wasn't some .fire along the Norfolk & Western Railroad
through that swampY Can you remember a single year in the
summer time or fall?
A. I really couldn't tell you save my life. ·
Q.. To the best of your recollection there have been fires
in that swamp along· that railroad every year for the last
eighteen, haven't there?
A. 1. estimate that a fire started in there every two years.
One year there was not sufficient vegetation to fall down
and burn.
.
·
Q. In other words, it burned one year and didn't have anything to burn the next and would burn the next year·~
A. Ever since I have been coming down.
Q. Whenever there ·was anything to burn, you
pag·e 2676 ~ usually had a fire for the last eighteen years?

·

.A. Yes.

C. H. WELLS',
having been duly sworn, testified on behalf of the defendan1
as follows:
Examined by J\Ir. Gravatt:
Q. Mr. Wells, state your name and your age?

r--- -- --- --- -
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o. H. Wells, £ort:v""two yE!a.rs
old.
Q. Where do yotr. live 1
·

i

.A.
A.
Q.
A.
Q.

Crewe.

liow long have you lived there f

About twenty-two yea.ts.
How long have you worked for the Norfolk & Western Y
A. 1 have beeh in trnin service tt. tittle over twenty-one.
Q. Were you fireman on No. 99 westbound o:tt October 4,

1930f

A. Yes, sir.
.
. Q. Ple~se tell the 1ucy what yott_ saw thei'e that dny as to
flre on either side of tlie tracks when your train passed 14

15 _ttrile-ptlSt Y
•
•• .
.
_ ,
A. Well, tt~arlttg th1s pcnnt the strtoke Wtts conung across
the track from the north side. I didn't get up off of my seat.
1: was lo~ated ott t4~ l~ft side tlf the ~ngine, sitting on the
st?at, and smuke wns eoming a~ross the track from the north
~ide and the fire was burning 011 the south side o£ the ttack
right under th~ stnoke that come !torn the north
page 2671 ~ side.
Q. How big a spaoo O·il the sottth side do you
estimate had actually burned when you passed T
A. vYe11 a.bout ah acre, possibly a litt~e more was burned
in kind of1 an oblong position, a little .deaper down in the
swatnp t>n the west side than it was on the east side.
Q. In other .word~, it had moved not at right angles to the
Ol'

tra~ks

but a little bit. towards the Westf
·A. Yes.
Q. Into the swamp!
A. Yes.

CROSS EXAMINATION.
lly Mt. Savnge:

Q. Mr. Wells, wha.t time did you leave that day_f
A. Left Norfolkt

Q. Yt!s .
.A. Well, t don't t'@mem.bet exactly what time we left Nor-

folk.
·
Q. Do yon remember whether it was in the morningY
A. Yes, sir, after No. 8, th~ PtlCahontas.
Q. Was it ln the tttt1tning or ltfternuon 1
A. Afternoon.
.
Q. You left after the Pocahontas. ~ow long did you leave
after the Pocahontas Y
A. Well, lt was a right good little while. I would say we
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left there pretty close around a little before two .
page 2678 } o'clock.
.
·
Q. Wha.t time did the Pocahontas leave 7
A. 12 :15, I think.
Q. That is what time she is due to leave?
A.. y·es.
Q. You don't know what time she left that day, do you f
A. I oouldn 't say whether sh~ was on time or not but I
think she was. She left there ahead of us.
Q. She left ahead of you 7
A. Yes.
·
Q. You didn't get out on time that day, did you Y You
were latef

A. We don't run a schedule.
Q. But there is a schedule for that train f

A. Yes; sir, but w-e always run extra.
Q. But there is a sehedule for that train f
A. Yes, sir.
Q~ And you didn't lea'Ve on your schedule that day, did
you?
A. Well, ~e don't run that schedule.
Q. That is perfectly plain. Mr. Wells. The train has a
scheduled time of leaving so it has been testified to?
A. Y-es, sir.
Q. Do you know what time she was scheduled to leave t
.A. 11 o'clock, I think.
Q. And although she was scheduled to leave at 11, you
aatttally didn't laa.ve until when t
A. Well, it was somewhere between one and
page 2679 } two o 'clook, I should say.
Q. Was it between one and two or wasn't it
nfter twof
A. Well, I rather think it was a little previous to two
o'clock, close around two beeause, as well as I recollect, we
'vent up through the swamp somewhere around 2 :20 or 2 :25
or something like that.
Q. Then you didn't leave that day until about three hours
after your schedule t
A. Wellt something like that but we never have run a schedt1le on this 99 run since it has been on the last time.
Q. Did you frequently run out of Norfolk before the Pocahontas!
A. Usually followed it away from there.
Q. Usually before it or after itf
A • .After it.
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Q.. As soon as she goes? Do you follow it immediately as
she goes?
.
.
A. Not all the time, no, sir. This is a freight train and we
go when they get the train ready.
Q. Do you generally leave pretty close after the Pocahontas?
A. lJ sually, yes, sir, but the time varies, you see.
Q. But this day you didn't Y Where were you sitting on the
.engine or were you in the engine Y
A. Yes, sir, I was sitting on the left side of the engine
in the cab.
.
·
Q. What makes you say you were sitting there,
page 2680 ~ 1\ir. Wells~
.
A. Because I remember it very distinctly. I
was sitting on the left side and I notieed the fire on the east
side and I just turned around and watched the fire.
Q. Do you always sit on the left side~
A. When I haven't something else to do. Of eourse, that is
where I sit. This engine has a mechanical stoker on it. I sit
on my seat to operate the stoker.
Q. Sitting on the left side how far to the right can you see
ahead of you?
A. Well, you could see a right good distance.
Q. How far back from the track can you see on the right
hand side?
A. I wasn't on the righthand side.
Q. I know, but 'vhen you sere sitting on the lefthand how
far to the right of the track can you see out ahead of you Y
A. Some little distance ahead you can see off from the
track, but the engine was so long that you can't see close
ahead of the engine.
Q. That is what I am asking you. I-Iow far ahead does it
have to be for you to see a hundred yards to the right of the
track?
A. It has to be a. considerable distance.
Q. What do you call a considerable distance¥
A. Well, to see a hundred yards I reckon you would have
to be a. quarter of a. mile.
Q. Looking ahead when you went out on that
page 2681 ~ train a.t something after two o'clock, did you see
any fire on the righthand side of the road¥
A. Yes, sir,-not on the righthand side, no, sir. I saw it
on the ~outh side.
Q. You didn't see any fire on the north side?
A. No, sir. There was a dense smoke coming from the
north side and I couldn't see anything beyond tha.t smoke.
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That was so doilse I couldn't see the automatic sigJials through
that smoke.
Q. When you are a half mile away from a given point you
could see back to the right how far 1
A. I couldn't see because the smoke was so thick.
Q. I am talking about i{ there wasn't any smoke theret
· A. I couldn't see enough to tell anything much about what
was going on. Of course, if there hadn't been no smoke there
and had been a big fire I could have seen a. blaze a half mile
away, but the smoke was so dense I couldn't see anything·in
.there.
Q. You didn't see any blaze on the north side of the road?
A. No, sir, I didn't see any blaze.
_
Q. And when you got up-where did you say it was-at the
15 mile-post T
· A. Just· east· of tlie 15 mile-post, where the fire was burning· on the south side, this side of the 15 mile-post.
· Q. Did you see anybody on either side of the road there Y
A. No, sir.
page ·2682 ~ Q. Nobody at all f
A. No, sir, I don't_remember seeing anybody.
Q. W·ere you looking to see whether you saw anybody or
not? · ·
_
· A. No, sir, my attention was attracted to the fire. Just
before I got to the fire I told the engineer that the fire had
gotten over on the south side and l1e got up and came over
there and stood on the corner of the tank behind me and I
turned around on the seat, like this.
Q. And you didn't see anybody along there?
A. No, sir.
Q. Did you see anybody any further up the track 7
A. Not that I recall, no, sir.
Q. Did you see anybody on the track that day?
A. I don't recall.
Q. You didn't see any white people or black people or boys
or girls or anybody else along there?
_
A. I don't recall seeing any one but I do recall very plainly
this fire because I had been expecting it to get over there and
I knew that the fire patrol had been patrolling all up through
there all the time and it had been burning on the north side
along time and was just as dry as it could be and I saw this
fire over there.
. Q. When did that fire start on the north side?
A. It had been burning over there a long time. I don't
remember the date but a long time before it caught over on
the .south side.
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page 2683 ~

Q.. Do you remember watching that fire for the
past two months before that time you were talk-

ing about¥
A. Well,Q. You went by there every day, didn't you Y
· A. Went by there every day, yes, sir.
Q. vVhen was it burning worse, the last time you were there
or two weeks before or a month before 1
A. "'\Vell, it was usually burning in some place on the north
side all the time. Sometimes it wouldn't be quite as bad as
others but lots of times it was burning a whole lot over there.
Q. When do your records show that you passed through
there before the 4th of October'
A. Before the 4th of OctoberY
Q. Yes.
A. Well, I don't know because I had no occasion to look
back to see.
·
. Q. You don't know when you passed before October 4th
the last time f
A. Well, we usually pass somewhere within the u~al time.
-vary an hour or something like that.
Q. Vary what¥
A. The time would vary an hour or something like that.
Q. I am talking about the day beforeY Did you pass there
the 3rd of October?
A. Yes, sir.
page 2684 ~ Q. The 2nd of October¥
A. Well, yes, sir, I was on the 2nd.
Q. And the first of October Y
A. I don't remember about the first. I might have been if
I was on my run.
Q. You don't remember anything as to what happened on
the first, 2nd or 3rd of October, do you Y
A. No, because wasn't anything unusual happened on that
da.y.
Q. And wasn't that fire burning on the north side of the

railroad on the 3rd 1
A. That had burned over thre so long it wasn't anything
unusual about that.
Q. That fire on the 1st, 2nd and 3rd was doing like it had
·been doing for about two monthsY
A. Well, it was burning on the north side, yon know.
Q. But it had been burning there for a week before October 4th, hadn't it, or two weeks Y
·
A. It had been burning· there for two months, I reckon.
Q. On the 1st or 2nd or 3rd you didn't notice anything
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different on the north side from what you had been noticing,
did youY
. A. No, sir.
Q. You don't even remember noticing anything on the lst,·,,_.
2t·d or 3rd1
·
A. There wasn~t anything to happen on that
page 2685 } day to make me remember.
Q. Did you pass there on the 5th 7
A. Yes, sir, I did.
Q. What did you notice on the 5th t
A. I ·noticed th~ fire had burned way down in the swamp.
Q. What about the north side?
A. Still smoke and stuff coming from over there but I
never noticed no special fire over there but 1 was interested
in the south side fire because I knew they had been working
to keep it from over there.
Q. Did you notice the north side on the 5th f
A. Not specially. It was still smoking over there because
it did for a long time after the fire got over there.
Q. On October 4th when you say you went out, did you see
anybody along the railroad at Yadkin 1
A. I never notieed any one. I don't remember.
Q.. You didn't see anybody at all along about Y adkin 1
A. I ean't recall.
Q. Because you didn't see them, would it make you believe
they weren't there or would you just as soon believe they
were there¥
A. They might have been there and I didn't take any notice
of them.
Q. Did you see any fire around Yadkin that day?
A. Not on the south side.
Q. Not on the south side 7
page 2686 } A. No, sir.
Q. Did you see any on the north side 1
A. The :fire had burned all up there and there was just a
. place just north of 13 mile-post that the fire had .burned all
over there some time previous to this.
Q. How far is 13 mile-post from Yadkin t
A. About two miles.
Q. You didn't see any fire at all at Yadkin that day?
. A. I can't recall.
Q. Had you ever seen any fire down there T
A. Burning down right at Yadkin 1
Q. Somewhere in the neighborhood of Y adkin 1
A. It had burned over there on the north side.
Q. Did you ever see a fire burning along between the 12
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mile-post ·and Yadkin on the south side any time before or
since October 4th f
A. Well, after that it burned down there on the south side.
Q. After ·October 4th f
A. Yes, sir.
Q. P.rior to October 4th no. fire was burning along there t
A. No, sir.
.
·
Q. Wheri ·were you· first .asked to give a statement as to
what happened that day?
.
A . .Sometime the first of April, I think.
Q. Sometime: the first of April this yearf
A. Yes, sir.
page 2687 ~ Q. When you were asked yon had to go and
look up your rooords·to find out where you were
that day, didn't yon 7
A. Well, I didn't remember the date, but I .remembered
v~ry plainly this fire.
Q. .Answer my question. Did you have to go and look up
your records to find out where you were 7
·
· A. The record shows.
Q. You didn't have any independent recollection about it
·at all!
·A. Not of the date, but I did remember very plainly this
fire because that made a lasting impression on me. I could
recall that fire just as good as if it were yesterday, the conqitions that were burning down there on the south side.
' Q. Did you ever hear of the Moore fire, the fire called the
Moore fireY
A. I don't know that I did.
Q. You can't recall that at all f
A. The Moore fire 7
Q. Yes.
A. I don't remember.
Q. You don't remember ever seeing a fire down there abot1t
the 12 mile-post¥ You don't remember ever seeing tlia.tY
A. Well, I know the fire had :tJurned through the swamp
at different times.
Q. What do yo umean by that, before October or afterY
A. Well, for the last several years. ·
page. 2688 ~ · Q. The last several years there has been fire
along that railroad, hasn't there-every year? .
A. Well, there has been fire in that swamp every few years.
Q. Hasn't it ~een in there practically ev~ry year, ·ever· since
you can remember, every summer of falH Isn~'t _that right?
A. vVell, I can't say that, that it was every year.
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Q. You can't say that isn't right, can you T
A. I can't say that it was in there every year but it had
been fires in the swamp.
Q. Were you running on that train in l925?
A. Yes, sir.
Q. Do you remember that firef
-A. There was a fire in there, I think, in that year.
Q. You don't remember it Y
A. Not especially, no, sir.
Q. Do you· remember the big fire in there in 1922¥
A. Well, I can't say that I do.
Q. Were you on the railroad running along there that time?
A. I was on the railroad, been on the railroad since 1910
but I can't say that I remember anything about that fire because I wasn't connected with it in any way.
Q. You remember fires in there every year, as a matter of
faet7
.
A. Every year. There had been some fires in the swamp.
page 2689 ~ By a Juror :
Q. ~lay I ask the witness when he fixed in his
mind the number of the mile-post, right at the time when he
:first saw the fire or sinee then Y
A. Well, I knew where it was because it was right there
close to the county line, just east of mile-post 15 and the
county line, across right there, this county and the other.
By

~fr.

Savage:

Q. Is the county line marked there1

A. Yes, sir.
Q. How is it marked?
A. A post there with one county on one side and one on the
other.
Q. Which side of the railroad 1
A. The left side (indicating).
Q. Which is that side, north or south 1
A. I think it is on the north side.
Q. You don't know, do you T·
A. It is on the north side, I am sure.
Q. How is that marked? How is that county line marked 1
A. With two counties, one on one side and one on the other.
Q. What does it say? What two counties are theyY
A. ·Norfolk and N ansemond.
Q. What does it say on each side?
A. County line.
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Q. Does it say "N"T That would mean Nanpage 2690 ~ semond or Norfolk either¥
.A. It says "Norfolk County", and "Nansemond County".
Q. On which side is Norfolk County?
A. This side is Norfolk County.
Q. On the east side, and on the west side of the post is
Nansemond County; is that right?
A. That is the county on the other side Y
Q. I am asking you how the post is marked, 1\tir. Wells.
Tell me if you remember?
A. Well, I think-I am not sure, but I have noticed it numbers and numbers of times but I am sure-you mean th~
name that is written on the post Y
Q. How is the name written on the post Y
A. Along up and down like this.
Q. Norfolk County down this way and Nansemond County
down that way!
A. I think so.
Q. Take the chair?
·A. I thought you was throug·I1 with me.
Q. The question yon were trying to answer or talking to me
abont over here was how was that post which you say you
think is on the north side-you don't Irnow, do yon Y Are
you willing to say definitely which side of the railroad that
post is on, north or south, and let these jurymen go out and
Ioek and find out?
A. On the north side.
page 2691 ~ Q. You take vour chance on the north side f
.A. I am sure~ of it.·
Q. How is it marked?
A. !larked "Norfolk Countv" on one and "Nansmond
County" on the ·other.
·
·Q. Which side is Norfolk County, east or west side?
A. Well, I can't say exactly which it is.
Q. How is the marking· on itT Does it run across this way
or up and down the post¥
·
A. Straight up and down the post.
Q. Starts up here Y
A. At the top.
Q. It is written out ''Norfo1Ir County-0-o-n-n-t-y; is that
right¥
A. I am not sure about that but I do know that is tl1e
county line there. I have noticed it numbers of times.
Q. Where is that county line with reference to the 15 milepost!
. • . .J
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A. Right there right at 15 mile-post. Well, it wouldn't be
but just a few feet away from it.
Q. Did I understand you correctly, Mr. Wells, when I a.sked
you about how far you could see on the righthand side, you
told me that you couldn't see on the ·righthand side of the
track-how far ahead- of the train when you were sitting on
the left?
A. Well, to see anything plainly to make out
page 2692} anything, you can't see very much but after you
get right good little ways ahead of the engme.
you can see out to the right.
Q. How far ahead would you· say you could see on the right
when you were sitting on the lefthand side!
A. I reckon a. quarter of a mile.
Q. Did I correctly. understand you to say there was so much
smoke up there you couldn't hardly see the signal post 7
A. I couldn't see the automatie signals through this smoke.
is what I said.
Q. And yet you did see this Norfolk County line post so
:as to mark the fire by it?
.A. I didn't see it that dav because I knew where that was
al1 the time.
..
Q. How did you mark it with reference to the fire Y How
did ~rou know where the :fire was that day if you couldn't see

it?

A. Because I knew it was east of mile-post 15.
Q. Mile-post 15 is no bigger than any other marker, is it?
A. I was on the south side of the engine, on that side, and
I was looking at the fire.
Q. If you had come back down there next time, Mr. Wells,
and found that this fire had burned on the south side at the
14 mile-post, would you have been a bit surprised? You don't
know whether it was 14 or 15 or 16 that day, did you! You
knew it was somewhere in the neighborhood¥ That is all you
knew?
A. I knew where the fire was right there at
page 2693 } mile-post 15 because mile-post 15 is just a mile
from a passing siding out there, Juniper. There
used to be a telegTaph of&.e there.
Q. vVhat the juror asked you is how you marked the place.
What particularly that day fixed it in your mind f
A. Well, because I knew it was was just east of Juniper.
Q. You could see Juniper although you couldn't see the
signal post 1.
A. I couldn't see that, but I knew where it was.
Q. Stand aside..

,---- -

-----
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. . . J. R. ALTIZER,
a witness on behalf of the defendant, being duly
sworn, testified as follows:
'

page 2694

Examined by Mr. Hughes:-Q~ ·You spell your name A-1-t-i-z-e-rY
A. Yes, sir.
Q. What are your initials t
A. J. R.
Q. Where do you livef
A. I am not living in Norfolk.
Q: Yon are a civil engineer employed by the Norfolk &
Western Railway Company 1
A. Yes, sir.
Q. How ~ong have yon been in the service of the companyf
A. Eighteen years.
·Q. Have you, at our request, made a survey of the Ackerly
Lumber Company's property and the area. to the north of the
Norfolk & Western, north and northwest of ·Ackerly?
A. I have.
Q. In connection with that survey, I believe you had the
kind eo-operation of the other side lending you some maps
·for a. part of your data!
. A. That is right.
.
Q. You have in your hand a. blueprint entitled "Norfolk &
Western Railway Company, Norfolk Division, Map showing
land· of Ackerly Lumber Company, Norfolk County, Virginia''!
page 2695

~

Mr. Savage : In the interest of accuracy, this
complainant is not Ackerly Lumber Company
but C. A. Ackerly and others. I do not know that it makes
any difference~

By Mr. Hughes:
Q. It is marked "Ackerly Lumber Company", but it is int(mded to ·be the land of the plaintiff in this case, so far as
you know!
A. '!,hat is right.
. . Q. Of course you know nothing about the question of ownership or ti tie Y
·
.·. A. No, sir.
·. · Q~ What is the scale of this map Y
A. One inch equals 660 feet or 10 chains.
Q. How is the Norfolk & Western indicated
the platY
A. The Norfolk & Western is indicated. by three pa.r~el

on
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lines, the two outside lines representing the right-of-way
line and the eenter line the westbound track.
Q. I see somewhat to the south of the Norfolk & "'\Vestern,
and apparently parallel, two more lines; what are they Y
A. That is the right-of-way of the Virginia Electric &
Power Company.
Q. How are the directions indicated on the map?
A. By an arrow near the center of the sheet, which points
to the north.
Q. Is the county line between Norfolk County and N ansemond County indicated, and, if so, how Y
A. It is indicated by a rather heavy dashed
pa.ge 2696 ~ line with three dots between the dashes.
Q. And at or near what mile-post does the
dotted line run Y
A. Slightly east of mile-post 15.
Q. Now, I notice on the north side of the Norfolk & Western in the map certain figures in circles, beginning at the
right with 12 and running 13, 14, 15, 16 and 17; what are
they?
A. They are the mile-posts.
Q. How many times have you been upon the Ackerly property itself before this trial and what portions of it have you
been uponY
A. I suppose I have been there fifteen times or more, and
have been completely around the property and across it on
the course I have indicated and some few points at other
points not indicated on the map.
Q. When you say the lines indicated, do you mean the dotted
lines which runs north and south 1
A. Yes.
Q. What do they show?
A. They are lines for the most par bushed out on the West
end of the track in an endeavor to get across without bushing
out the lines, and there. are three lines which were not hushed
out.
Q. ·which three were not bushed outf
A. The three to the west, beginning just east of mile-post
14, and then two just west of it.
Q. I notice, 1\IIr. Altizer, that the survey of the
page 2697 ~ Ackerly area on this map is not all alike; there
are certain parts of it that are marked by oblique
and not entirely continuous parallel lines; what do they indicate1
A. The portions shaded in that manner represent the areas
on which there is a growth of trees.
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.:. ·:. -~:t•.. I
Q. I notice' that,· in 'that slightly shaded area, there are
p1ac~s appB;ptp.~ly,.excluded froll1l.the -oblique. lines which ·are
m~r.ked by ~dQtted · lin~~. a'rpund ·ct~em ~- what Q.o~s that in~i
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A. on· the fi~st dotted~ iine we.st of the eastern boundary,

imtil.edia t~ly south of .the.. railroad t.rack, yqu will· find an· h~
regular are~ $urroun<}ed. by a dQtted, line, in., which there is· ··
no J~To'."~h .~( tre~s. ; T~~~ fnrthe:.; south: on the. same line, :
ne~r -the ·s9uthern q9undary.,of. the .tract, yo~ Will· find. an- .
ot~e~ irr,eg;ttl~f ar~a.._~oil. which· there i~ no gr9wth of trees~· On ~
the eastern b.9u~da~ of} tb_e tract: , . ) : : : : ·. ,_ .!
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By l\f.r. Savage: (Interposing·)
Q. Have you been in and through that land where all these
.. ·
oblique lines run Y
A. No, sir. I mean the lines which are almost perpendicular to the railroad.
Q. May .I ask ho'v yon know what is in there!
A·. il liavtf been on these telephone towers and light line
towers whEh:~.~~- e~uld see, and I have been out these other
lines. I have\}i''t been
out
all the area.
i {
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Mr. Savage: I ·ollj~c'tvto his putting on the map where trees
growing i~., ,b.e ,l1a~1l 't. ~~ep._ t~ere.
·pag~ ..2698 ~
Th~ Court t l _T,_:tie_ :9-Pe~bg~-, ~s .whether he has
,, seen 1t.
:.
\. ' ~ ~. . .\ :i ; ;--, .
__ Jlr~ ·rHlighes: I will ask furtlier questions.

·Q. (~f:t: .. ·/illughes) You spoke of' ili~ '-¢".
j?~· power line
throug·h th~re; .what does it consist of! · · <' ·, . : :.
·•
.. •.. ~
At I~ is . ~- tran·smission line on regular steel towers.
Q. How hjgh· ~re.-those towers!
A.: 'About- seve~tjLfive feet.
Q. ~ W~~f. a!~ theyJJiiRe~·.. How do you get up them 1
A. i~h:e~,h~ve ·provi~i_ons~·~n each tower for climbing, with
bolts( ·proJ~~ti~g. ··-~ , ··.
<. . •
•
Q..Wh.~t~ Is t}l~.re 9n the ground at that power line f
A.·n A tr~ :ro~d. .. . . . . , ..
Q. ~ow,~ a_~ J -qnd.~rstarid; ·you· have been up and down the
nor_th;~~q ~o~t;h lines! .,.. . . ; .
A. i'es.u~n:. .
. ·: · .·. · ·
Q~1cA:ud you have climbed these towers. Were you, or not,
able, b$-.doing~that, to see the e:qth:e.~r.ea Y....
A. ItfelLthat I was. . . · ·· :' · ; \. '' ' ·
Q. Wll\si ·the:i:e any elevation any.wh~re (.~lse on the property
which would giv.e a point of vantage! . ..... ..
..
-·

E:.

.,j ·

\J

.!t~·

....-· ·-
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A. On the areas where .there was no timber you could· get
on ~ld stuinps and see quite a distance;_..
Q. I ·believe you wer-e telling us-

up

l\{r.

:N.[r.

~avage: .Are you through
Hugh~s; ·~ Yes, sir.

on that lineT

page 2699 }. By l\111!. Savage:
·
· Q... ll!!. Altizer, take the area in between the
two straight .lines to· the· east of this plat; do you see wl;lat
area I have in mind1
,
A. Do you mean between the most easterly eross line and
th~ . easterly bou~df.lrY t. . ·
·
Q. That is right. Where did you see that from T
A. ~ was up on· a tower and could see a portion from the
north.·· I traversed the four sides of it.
Q~ :Th~. ~tea_ :1s approxima t~ly .thr~.e-~ights of a mile:
across; isn'tit1
·
·
·
A.-. Not far from it. .
Q. About that~
.A. Yes, sir.
Q. And it is, roughly speaking; .about. two miles· long?
A. 'No; from a mile and a quarter to a mile and. a half.
Q•. It is how much! It is about a mile and a half-I was
"'TqJ1g. These lines you put in here you tell me represent
the .trees standing!
A. The area generally is wooded. I do not mean to- convey
the impression that there is a growth of trees over every bit
of it, but generally speaking, it is a wood area9 There may
he some small areas which are not wooded.
Q. vVhich you didn't see?
.A.. Yes, sir.
Q. Are you willing to tell th~ jury you can get
pag<? 2700 ~ up on a seventy-five foot elevation and look over
a wooded area for a mile and a quarter and say
it is solidly wooded?
A. I can't say solidly wooded, but it in a general sense
it is wooded area. There may be some areas in there that
are not wooded.
Q: vVhen you find an area that is not wooded, what do you
do-guess how big it is, in looking at it from a mileY
A.. I don't know how I would go about it. I didn't :find
any.. I traversed the areas I have shown.
Q. 'Which areas¥
' · ··' · ·
A. Indicated on the IDE!-·P·.
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By Mr. Hughes:
. .
Q. With the dotted lines around itt
A. Yes, sir.

· By Mr. Savage: ·
,
·
Q. I don't understand ~Ir. Altizer. What areas did you
traverse?
A. The first dash line west of the eastern boundary. -A
short distance" from the railroad yon will find an area surrounded by a dotted line; that I traversed.
Q. All right.
.A.• · Further sooth on the same dashed line you win find anot·her similar boundary..
Q. Marked 20.9 acresT
A .. Yes, and that I traversed..
. Q. Is that the only area you traversed in that
page 2701 ~ section 1
'
A. On the eastern boundary line you will find
two other areas which I have not explained; whicll I traversed.
·
Q. Did you also survey as well as traverse i
A. Yes.. I didn't run a line completely around ·it, but I got
sufficient measurements to arrive at my conclusions.
Q. You mean you did not survey around the tract, but you
got enough information to put the lines of the tract on Y
A. I did survey around the tract.
Q. I thought you said you didn't go around?
A. I didn't actually run a transit line around this little
area.
Q. This area of 13.5 acres, did you actually run a survey
around it?
.A. I got some measurements and did some pacing and some
sk€tehing.
Q.. Did you run a line around it Y
A. I did not run a transit line around it.

By Mr. Gravatt=

Q. Is that aooura.te information Y
A. It is reasonably accurate.

Mr. Savage: I object to that. If he did not survey it,
how does he know'
The Court: He has stated what he did.

By Mr. Savage:
Q. Will the questions I have asked you with reference to
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that area. on the east be eqaully applieable to
the rest of the shaded area 1
A. Perhaps I can best explain what I did.
Q. I was trying to relieve you from talking, as you are
hoarse.
A. The shaded area was left out by making triangulation
and locating the points along the edge of the timber by triangulation. Mr. Dudley will understand that.
Q. I hope he ·does. Do you mean triangulation made from
the top of one of these monuments Y
A. No; from a triangular point. A triangular survey must
be made from a base line, and o·ne point does not establish
the line. It would be impossible to make a triangulation from
one tower, and it must be made from·two or more points.
Q. I know you have to get a base Y
A. It was made .from a transit, whieh is the most accurate
instrument we have. The boundaries of this shaded area
were located in that manner.
· Q. Please understand you are what I assume· you to be,
an expert surveyor. liave you surveyed this particular area,
or do you know, or are you guessing what is on it? I do not
believe that this map should go before the jury with woods
on it unless you know that it is wooded and have been around
it and surveyed it. If you ha:ve not done so, I do not see
how you can vouch for it, with all deference to your ability
as a surveyor?
A. I have explained to the best of my ability
page 2703 ~ how I did it.
· Q. But you did it by triangulation from a base
line?
A. Yes.
Q. How do you know that there was a woocls half a mile
away?
A. Assuming I couldn't see it, but I think I could see sufficiently to say whether it was a wooded area or a bare area.
Q. That is how I have to differ with you.
page 2702

~

The ·Court: Go ahead and tell what you did.
By Mr. Savage:
Q. Take this first section, and tell me how you got it?
. A. I ran the eastern boundary line, and satisfi.ed myself
as to what was there. I ran the southern boundary line, and
was satisfied as to what was there. We ran these lines at
intervals of 2,000 feet. I satisfied myself what was there,
and supplemented that satisfaction from what I could see from
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the towers. ],rom that information I am reasonably sure that
my map is thoroughly accurate and shows the conditions as
they existed.
1\f r. Savage: If your Honor please, I object to the map

as offered, which the maker of it can only say that he is rea-

sonably satisfied that it is accurate.
The Court: I think the map is admissible,_ but the weight
is for the jury.
Mr. S.avage: I want to note an exception.
The Court: I think the map is admissible. As to the weight
to be given to the map, that is for the jury.
page 2704 ~ Mr. Savage : I would like to dictate an exception, or does your Honor prefer that I should
wait, on the ground that the engineer who made it testified
that he has not made an actual survey of the areas indicated
on the map, and has only viewed the land from the towers,
which view extended in some directions over a mile.
Mr. Hughes: And from the ground.

·.

The Court : I want to ask some questions.

By the Court :
Q. So far as these boundary lines are concerned, it is an
accurate survey?
A. Yes, sir.
.
Q. So far as these lines running parallel at right angles
to the railroad, they are from actual survey?
A. Yes, sir.
Q. It is a question as to the portions in between those lines
-that i.s approximate; is that correct?
A. Yes, sir.

By Mr. Savage:
Q. Now, Mr. Altizer, if yon will pardon me a minute, on
the western edge of your showing of the Ackerly Lumber Company, where does the western line of the Ackerly Lumber
Company start T
A. If you will notice on the power line, there are three
:figures indica ted.
Q. Yes.
page 2705 ~ A. They are the western edge of the Ackerly
Lumber Company. If yon will follow these
.
property lines across the railroad, you can see that.
Q. Those figures are how far from the 15 mile-post?
A. They a.re about 2,000 feet east of the 15 mile-post.
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Q. How far do you understand the A-ckerly land is from the
15 mile-postf
A. 3,071 feet west of the 14 mile-post and about 2,200 feet
east of the 15 mile-post.
Q. Where is the· Camp 100 acres shown on this map?
A. It is shown immediately west of the Ackerly.
Q. That is why I was trying to find out. Have you any
marks on your map which indicate it at all 7
.
A. No, but I c.a.n show it on yours. The Camp property
is back from the south of the railroad and aeross. There is
no property line dividing it.
Q. Don't you think you had .better mark down here Y I
don't lmow where the Ackerly started.

Mr. Gravatt: We are not undertaking to show it. We are
not trying to show a map of the world.
Mr.. Hughes: ·we will get him to put it on here.
}fr. Savage: I thought the whole area was accurate.
'
·witness: No, sir.
Mr. Hughes: Will you take the map which is to be filed in
evidence, and put the Ackerly line on it f
Witness : Yes, sir.
page 2706 } ~Ir. Savage: Is that the Camp 100-acre traet
hereY

Witness : Yes, sir.
Mr. Hughes: He asked that you put a red line all the way
around Acke1·ly, as a convenience to everybody.
The Court: He ean get down at the desk and do it now..
Mr. Savag-e: He can do it later, if he wants.
Note: Witness marks on blueprint.
By Mr. Hughes:
Q. Mr. Altizer, in addition to having marked the Ackerly
property on the plat to tbe filed in evidence by red lines, as
l\fr. Dudley sug·g·ested, may the limits for it also be observed
bv the fact that there is a small circle at each corner?
A. Yes, sir, the conventional ~irele.
Q. Mr. Savage has asked you a. number of questions about
whether the incidental information shown on the· plat was
acquired by· an actual surve.y. Just what is a survey, anyhow-what does it comprehend T
A. ''Survey" is probably one of the broadest words that
-can be used; we speak of economical business survey, or food
supply survey. A survey is really an observation.
w
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.

Q~. So

there are some surveys that are more technical than

othersf

A. Yes:.
Q. The most accurate survey is with a transitf
·

1-

page .2707 ~

A.

Yes~

Q. And the- method yon used here was not with
·a. transit bnt by triangulation 7
A. ~e triangulation part was .:with a transit.
· Q. ·That was with a transit 7
A. Yes. Some of the incidental points shown on the map
were paced off and some by measurement.
By Mr. Savage=
Q. May I break in to aslr do you want me to understand
that this survey you made is as accurate and no more accurate than the financial surv·eys which have been made in the
last three months t·
A. I do not mean to compare it, but to show what is a sur'
vey.
Q. I think that your survey is as accurate as the financial
·
survey. It is guess work.·
By Mr. Hnghes:
Q. Just describe the three areas to the east, shown by the
map! Have .you finished those descriptions?
A. There are two areas on the eastern boundary, one shown
as two acres, which was accurately measured, and one shown
as 13% acres, which was accurately measured.

By Mr. .Savage:
.
Q. What do yon mean by aoouratelyY
A. I mean the base line was run with a transit and offset
lines measured from it.
Q. But you did not run around itt
page 2708} A. No, sir.

By Mr. Hughes:
Q. Had you :finished f
A. They indicate an area on which there is some very large
timber.
·
Q. What is the aereage of those two Y
A. Combined 15lh acres;
·
Q. I mean how are they designated, each one separately f
A. One is 13% acres.
Q. And the other is what¥
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A. Two acres.
Q. I notice just west of the third dotted cross line, perpendicular line, and just south of the power line a sort of island; what does that indicate T
.
A. That is a small area in which there is some timber
growth.
Q. I notice there is a similar patch on the southern boundary and in the neighborhood of the second and third lines
from the western boundary; is that a similar area.?
.•
A. Yes, sir.
Q. Going north, I observe you have shown a. large area
bounded by an irregular solid line; what does that indicate¥
A. It indicates the line of the Gum Swamp-the boundary
line of the ·Gum Swamp.
Q. Give us a general description of the Gum Swamp?
A. It is a low area in which gum has grown previously.
Most of it has ben cut out, but there are a few
page 2709 ~ trees here and there. At two or three points in
there, there is higher ground with pines growing
on it.
J\IIr. Savage: We :want to object to that as it is not involveu
in this suit, and we· do not know what is the· purpose.
Mr. Hughes: The purpose is to show the location of the
very much discussed Gum Swamp.
Mr. Savage: I would like to ask some questions.

By Mr. Savage:
Q. How did you determine the edge of the Gum S'wamp'
A. Partly by observation and partly by being told by Mr.
Atkinson.
Q. In other words, J\~Ir. Atkinson told you where the Gum
Swamp was, and you put it downY
A. No.
Q. You took his wordY
A. He served as guide there.
Q. How did you determine where the Gum Swamp edge
stopped? From l\fr. Atkinson's testimonyt
.
A. The facts were very evident themselves, whether it was
a gum area, or whether high ground.
Q. Has all that land been burned overt
A. I don't know. I was not in the interior of it.
Q. You have it all shown as the Gum Swamp?
A. No, I haven't shown the Gum Swamp.
Q. vVhat is the area of the Gum SwampY
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.A. No, sir.
Q. What is the 1285?
.A. I have that enclosure, but I haven't said
it was all Gum· Swamp.
Q. You don't know 'vhether it is all Gum Swamp, or notf
A. No. There is on place I estima~te to be 15 acres there is
pine.
Q. Did you actually run a line on the ground around that
areaf
A. Yes, sir.
Q. Yon ha:ve a. real laud survey of that Y
A. Yes, sir.
Q. How did you determine, for example, down between the
15 and 16 mile-posts on the north of the Norfolk & Western,
where I note your Oum Swamp comes at the closets point
about one hundred yards Y
·
A. Something like that.
Q. How did you determine that was one hundred yards instead of a hundred and fifty yards or ninety yards Y
A. I ran a. line around it.
Q. Ho'v did you dete·rmine on the ground whede the edge
of the Gum Swamp was Y There are no gum trees there f ·
A. There are evidences tha.t they had been ther.
Q. How long since they were there T
A. I don't know.
Q. Yon know that they have not been there in years Y
A. No, I don't.
page 2711 ~ Q. What do you know?
A. There is a swampy area in there with gum.
Q. And you went a.round the edge of the area of the Gum
SwampY
A. Yes.
Q. Is there any soil in there!
A. In some places it is burned out badly and at other places
there is soil.
Q. There is very little area of soil Y
A. I don't know about the interior.
Q. I mean around the line you ra.n Y
A. Around the edge of the area it is pretty badly burned.
Q. And you took Mr. Atkinson along, and he showed th~
Gum Swamp edgef
A. He acted as guide.
Q. And he told you where the Gum Swamp ended and the
highland began?
A. No. I saw that myself.
page 2710 }-
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Could you have made that survey without Mr. Atkinson?
It would have taken more time.
·Gould you ha.ve made it without his services t
Yes.
But you couldn't have made it in the time you did f
No.

.
Mr. Savage: We object to it.
The Court: I think it is just the location of
pag-e 2712 } the sw·amp.
Mr. Savage: But the edge of the swamp is the
only thh1g it sho,vs, and he has taken 'some one else's word for

it.
The Court : I will make the same ruling about it; as to the
weight of itJ it is for the jury.
.
~Ir. Savage: We want an exception on the ground as disclosed by the examination of the engineer. His map is based
in part on hearsay testimony.

B;y Mr. Hughes:
Q. 1\tlr. Altizer, I notice on the northwest part of your plat
are a couple of lines running across the corner; what do they
indicate, if you know what I am referring toT
A. The Seaboard Air Line and Virg-inian Railways.
Q. Can you give us the distance between the Norfolk &
Western and the Seaboard?
A. (Witness uses scale.) At mile-post 17 it is approximately 7,900 feet.
Mr. Hughes: If your Honor please, we offer this map in
evidence, and ask the reporter to mark it.
NOTE: This paper is marked Exhibit No. 18.
By Mr. H11ghes:
Q. What is the number 7
A. AE743.
Mr. Savage: We want to object to the map going in evidence for the reasons stated in the course of
pa.ge 2713 ~ the ·examination- of the surveyor~
The Court: The objection is overruled for the
reasons heretofore sta.ted.
~Ir. Savage: We except for the reasons above stated.
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By Mr. Hughes:
Q. Have you made on a larger seale a small strip map
which is designated AE743Y
A. Yes.
Q. What does this small strip map show, Mr. Altizer f
A. It shows the tracks, the right of way lines, the ditches,
the P.Ole lines, the signals, two little motor car set-offs and
adjac~nt . property lines between a point 2,000 feet and a
point 5,000 feet west of mile-post 14.
Q. Now, what is the scale of this mapf
- A.· One inch equals 100 feet.
Q. Is. the cross scale the_ same as the longitudinal scale Y
A. Yes.
Q. How are the directions of the compass indicated f
A. The arrow points to the north.
Q. How·are the Norfolk & Western tracks indica.tedf
A. Each track by two parallel lines.
Q. And what are the lines outside of the track linesf
A. The ditches are indicated by light dashed lines. The
right of way limits are indicated by dashed lines with the
dots in between the dashes.
Q. Is there any mile-post on this map T
page 2714 ~ A. The mile-post doesn't show, hut a distance
from a fixed point to the mile-post does show.
Q. And which end of the map is nearest to the mile-post Y
A. The west end.
Q. The west end is nearest to what mile-postY
A. Mile-post 15.
~Q. So this whole map is of an area lying between mileposts 14 · and 15 and nearer 15 T
A. That is correct.
Q. The small rings, which look like dots, are the poles to
the north and so.uth of the track Y
A. That is right.
Q. One of those sets of poles. is one kind and the other another?
A. The poles on the north are ~elegraph pples and on the
south are signal tower transmission lines.
Q. 'Those poles ha:ve no numbers on them and are not designated?
A. Not to my knowledge.
· · : Q. Do you know how many poles from the 15 mile-post the
first one showing on here is Y
A.. I can tell from my notes.
Q. I would like for you to num·ber them to correspond to
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They nu1nbered theirs from the

15 mile-post, and I would like for ours to correspond 1

page 2715

~

:1\ir. Gravatt: He can do that afterwards.
Mr. Hug·hes: Yes, he can do that afterwards.

By Mr. Hughes:
Q. What does that knotty pole mean 7
A. It is a pole of unusual shape, which was referred to in
the other trial, and I aesignated it in this trial for better
identification.
Q. Some of it as the knotty pole 7
A. Yes, sir.
Q. And some people speak of it a.s the piano leg, don't they:ol
A. Yes.
:1\fr. Hughes: We that ma.p in evidence as Exhibit No. 19,
being company map. No. AE7 43, at the bottom left-hand corner.
.

CROSS EXAMINATION.

~

By Mr. Savage:
Q. Mr. Altizer, whose land lies across the Norfolk & Western Railroad to the north of the Ackerly land 7
A. I am not sure, but I think it belongs to the Frankl~
Land & Lumber Company. I am not sure of that.
.
Q. J\ifr. Altizer, this line that you have here, which you say
represents the irregular area up north of the Norfolk & West:
ern Railroad, to the 'vest or north and west of the 15 milepost, you say that represents what?
A. It is the area known as the Gum Swamp.
Q. Does that area, as laid out, represent the
page 2716 ~ present Gum Swamp or the place where the Gum
Swamp is supposed once to have stood 7 - A. It represents the area where various evidences or that
a heavy gro,vth of gum once stood, but it has been cut out
now.
Q. There was no Gum swamp indicated by that a.dea in the
year 19301
-A. The swamp was bound to have been there.
Q. There was no Gum Swamp standing in that area in
1930, was there?
A. No, no more than there is now.
Q. That indicates where you were told . and where you
thought a gum swamp once stood, but not recently?
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·A. It indicates a swamp that I was told was once gum.
Q. Now, further back in the middle of that a.rea, or somewhere in that section, there was an actual growth known as
the Gum Swamp in the year 1930, was there not Y
.. A. I can't say what might be. There is some gum and
maple and a few pines 'vhich you will find scattered around
near the border.
Q. How about near the center, or near the Virginian Railway?
Were not there, in the early part of 1930, actually
trees standing there known as the Gum Swamp!
A. I don't know. I don't kno'v what was there in 1930.
Q. When did you make this map 7
A. The date is on it .
. page 2717 ~ Q. October 15, 1931 Y
A. Y·es, sir.
Q. And the map is dated as of the time you made the
survey?
A. That is the day I made the tracing. It was a few days
after the field work was completed.
Q. Within five or ten days?
A. Yes, sir.
Q. Had you, before that, made a map of this same area 1
A. Not the area north of the railroad.
Q. Mr. Altizer, I show you a blueprint of a map purporting
to have been made by you-I do not think it shows on it, but
you did make this map, didn't you'
A. Yes, sir.
Q. And this map was used, with the deletion of several
things on it, in the suit of Richmond Cedar Works against
the Norfolk & Western f
A. Yes.
Q. When was this map ma.def
A. In June, 1931.
Q. On that map I notice up on the north of the Norfolk &
Western Railroad you have a.n area enclosed indicating Gum
Swamp; do you see that?
A. Yes, sir.
Q. Wha.t was that supposed to be?
·
A. While that map was ·being prepared, as requested by a
member of onr claim department, to indicate
page 2718 ~ tl1at there wa.s a Gump Swamp on the north side
of the track, which I did in that manner. · I was
severely criticised for not doing it accurately.
Q. How did you do that-on one of these surveys, and
climbing a tower Y
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A. There was no tower to climb.
Q. How did you do it Y
A. I showed it to show a gum swamp did exist.
Q. Did you measure it to get a base line as you did this
area?
A. No.
Q. How did you do itt
A. I took the distance from bvo or three known points.
Q. "\Vhat known points? Where was the known point of
that Gum Swamp?
A. They were not in the Gum Swamp, but along the track.
Q. How did you get the area of the Gum Swamp t
A. There is no area shown. There is an enclosure indicating the Gum Swamp. It was not my intention to show the
iines, but to show there was a gum swamp at that point.
Q. Your claim department asked you to show the Gum
Swamp on the north of tlte Norfolk & Western 7
A. They asked me to show there was a gum swamp on the
north.
·
Q. Did you sho"r it because you had a look at it!
A. I showed it at their request.
page 2719} Q. Did you go and look at it7
A. Yes.
Q. And you showed it as it appeared 7
A. Does that show an area Y
Q. No.
A. It is an indication.
Q. It 'vas meant to indicate the approximate area and the
approximate location of the Gum Swamp?
A. At that particular point there was a gum swamp, but it
was not my intention to indicate that tha.t was the extension,
but to indicate there was a gum swamp at that point north of
the railroad.
Q. ·what wa.s the purpose of enclosing the area t
1\fr. Gravatt: I do not think that that has anything to do
'vith this case. The ma.p introduced in the Richmond Cedar
Works case cannot have anything to do with this.
The Court: Do you object to it 2
1\fr. Gravatt: Yes, sir.
The Court : I sustain the objection.
1\fr. Savage: It is the same gum swamp.
The Court: He said it 'vas nothing but to show the location,
and I sustain the objection.
J\fr. Savage: Your Honor will permit an exception., as it
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is a map made by this same engineer in June, 1931, to be used
in the suit of Richmond Cedar Works against the Norfolk
.. & Western Railroad, on the north of the Norfolk
page. 2720 ~ & Western,. and shows the said Gum Swamp as
·an area of approximately ten to :fifteen acres
whereas the map now offered in evidence, made hy this identical surveyor, shows what purports to be the same gum
swamp with an area of 1,285 acres.
By the Court :
· Q. ~fr. Altizer, did yon intend to show any area at all on
the one used in the Richmond Cedar Works case!
A. No, sir.
By Mr. Savage:
Q. Was it intended to be drawn approximately to scalef
A. No, sir. That line was around it to make it more conspicious..
Q. Why did you make it that shapef
. A. That line was merely put on there to make it conspicuous. You will see the surrounding lines are more or less parallel with the ·words "Gum Swamp". It was no intention to
be an enclosed area.
Mr. Savage: I wish to have that map identified.
NOTE: It is marked "Exhibit No. 20 (excluded)."

By Mr. Savage:
Q. On your map of the land of Ackerly Lumber Company,
those oblique brolren lines you said were supposed to have in·
dicated what!
A. The areas on which there is a tree growth.
.
Q. Does that indicate an area on which there were trees
growing before the fire, or do you mean it to inpage 2721 ~ dicate it is an area. on which there are now trees f
A. There are now· trees. ·
·
Q. How thick are the trees growing on your area which
you indicate?
A. I would call it a rather poor stand of timber, scattered
small trees.
Q. Does this area take in any section which has as much
as ·one trees growing to the acre?
A. I would say all of it has more than one tree growing
to the acre.
,
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Q. What is the limit to get in the shaded area Y

A. I can't say.
Q. As a matter of fact, are not most of the trees burned

down and lying down on the area that did have timber on it j
A. I saw very few trees lying down.
Q. How was it in down trees!
A. I saw some, but very few.
Q. This area here is the area in which you claim there are
now growing standing trees Y
A. Yes, sir.
.
Q. And the area that is left blank here, what does that representY
A. It represents the area on which there is no timber
growth. There may be some scattered clumps of small trees,
but nothing the ordinary man would consider timber.
Q. And that represents the situation as of the
page 2722 } day of this survey 7
A. Yes, sir.
Q. What size trees are supposed to grow on this shaded
areaY
A. They vary in size from small saplings up to 24 inches
in diameter.
Q. How many did you see 'vere that bigY
A. On the small section, along the eastern boundary, there
are fifteen acres I would say that have trees that large, bu:t
not many.·
Q. What size trees are- growing along the Norfolk & Western in this area in the western section of the map Y
A. I would say very small saplings, about six inches in
diameter.
Q. What. do you call small saplings 7
A. I would -say an inch.
Q. An inch to six inches¥
A. Yes.
Q. What is the nature of those trees 7
A. Some mixed-black gum, and sweet gum and maples and
some cypress and a few pines.
At 4 :25 the court adjourned until Monday morning, October
26, 1931, at 11 o'clock.
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FIFTH DAY.
page 2723

~

MORNING SESSION.

Portsmouth, .Virginia, October 26, 1931.
Met pursuant to adjournment.
Present: Same parties as heretofore noted.

.

B. C. SMITH,

having been duly S\Vorn, testified on behalf of the defendant
as follows:
Examined by Mr. Hughes:
Q. Your name is B. C. Smith f
A. ·Yes, sir.
Q. Yon are section foreman on the Norfolk & Western?
A. Yes, sir.
Q. What are the limits of your section f
· A. 13lj2 to 19 mil~ posts.
Q. vVhat is your age?
A. Fifty-three years old.
Q. How long have you been employed by the Norfolk &
Western?
A. Ever since the 8th day of April, 1907.
Q. And how long have you been .foreman of this section f
A. Ever since the 30th of November, 1912.
Q. ~Ir. Smith, in this Ackerly case, growing ·out of the :fire
which bun1ed other properties also in October, it is in evidence that before the 4th of October there was
page 2724 ~ a .fire burning on the north side of the Norfolk
·
& Western between the Norfolk & Western and
the Seaboard for several weeks. What was your first knowledge of tha.t fire~ When did it start and when was your first
knowledge of itT
A. On August 6th fire broke out somewhere around 800
-or 1,000 feet or maybe further than that-I didn't measure
it and couldn't tell how far it was, north of mile-post 19,
about eight o'clock when I discovered that first :fire.
Q. A. 1\L or P. M.Y
A. In the morning, yes, sir, ·eight o'clock in the morning..
Q. Where were you?
A. I was about a hundred yards east of the 18 mile-post.
Q. That is where you were when you first saw the fire Y
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A. That is where I 'vas when I first discovered the fire.
Q. How far was that fire north of the Norfolk & Western
tracks when you first saw it f
A. Somewhere around eight hundred or a thousand feet or
something like that. It might have been further. I couldn't
tell exactlv. I didn't' measure it.
·
Q. What did you do when you discovered that fire Y
A. I goes the Norfolk & Western phone at Juniper and
called up the tower at Euffolk, and gets him to call Mr. Ro·bert
Atkinson.
Q. Who was ~{r. Robert Atkinson?
A. He is the fire 'varden. I don't know whether he is
state or county. He is fire warden anyhow.
page 2725 } Q. Then did Mr. Atkinson come Y
A. Yes, sir.
Q. How soon did he c.ome to the :fire after you called him?
A. Around thirty minutes. I took my car to go back to Suflok after him and he 'vas there waiting at Suffolk when I
got there.
Q. What did that fire do? Do you know what happened to
that fire?· You have described how it began and where it began. Tell what happened to itt
A. They got around it.
Mr. 'Savage: For the purpose of the record, t don't think
the witness has described ho'v it began.
Mr. Hughes: He said it began from eight hundred to a
thousand feet north of the railroad.
·
Mr. Savage: That is where and not how.
1\tir. Hughes: I didn't m.ean to use the word "how'', of
course, and I was unconscious of using that word. If I did,
please strike it out of the question.

By. Mr. Hughes:
Q. What happened to it, Mr. Smith?

A. 1\fr. Atkinson ordered men from Franklin and w~ got
back around that fire somewhere about sunset and got it cut
off. The next morning it broke out again.
Q. How much progTess ha.d that fire made that da.y and in
what direction or directions Y
A. It burned north, burned towards the Seapage 2726 ~ board but how many acres I couldn't say.
Q. How was the wind?
A. The wind was from th~ south.
Q. Tell ·what happened to it a.fter that day7
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A. The~next.morning, somewhere about nine or ten o'clock,
fire .broke out again from the same fire, kindled up, burned
up the peat and went under the path they cut to surround it
and then· it kept burning between the Norfolk & Western
and Seaboard Air Line until the morning of October lOth and
it was 1burning back of the ·17 mile-post a.nd way back towards the Seaboard.
Q. What date?
. A. October lOth, on Sunday-August lOth.
Q. On August lOth 7
A. Yes, ~ir, August lOth, Sunday. Mr. Poarch and a crowd
of them thought it best to back-fire to keep it from jumping
the. track, keep the wind from bearing from the north and
blowing it across on the south side, and they back-fired it
from the 16 mile-post down to 13.
Q~ From that time on how lo~g did that fire burn in that
territory?
A. It burned from the lOth-you mean how long did it burn f
Q. How long did it burn altogether before it was out?
A. Fall rain set in and put it out. I couldn't tell you the
date, how long it burned.
Q. Until nearly Christmas or something like
page 2727 ~ that?
.
A. Something like that. The fall rains put it
·out. I couldn't say how long it burned.
Q. Tell about that back-firing? Where was that done?
First, let me ask you this: Did that fire, if you haven't al·ready said, at any time reached the Norfolk & Western, and,
if s.o, where and when?
A. It backed up to the Norfolk & Western the first day, on
August 6th.
Q. Where did it stop when it came to the Norfolk & Western, at what point, what line?
A. The right of way.
Q. Go ahead a.nd tell about the bac.k-firing that you sta'rted
to describe? · ·
A. Well; Mr. Poarch asked me 1f I would assist him on
Sunday with the motor car in transferring his men backward
and forward from one point to another· and there is where he
back-fired from the 16 mile-post down to 13 on Sunday.
Q. What did you do!
·
·
A. I assisted him. Whatever he wanted done, I did ·what
he told me to do.
Q. What did he want you to do and what did you do?
A. One thing was transfer some men from one place to an-
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other, wherever he wanted them to go, and got along downtowards the 14 mile-post late in the evening and he was making such slow progress, I assisted him down there, set a few
plaoos of fire.
page 2728 ~ Q. How far down 7 Where did you do that Y .
A. Right close from 14 mile-post, from there
to 13.
Q. Did you assist him in doing the back-firing anywhere
else except at that point?
A. No, sir, nowhere else at all that day.
Q. What was the first information or knowledge that you
had of the fire being south of the Norfolk & Western?
A. Me and my force at the 13 mile-post, right close tQ
13-I wouldn't say how close-around close to two o'clockI can't say positive the very minuteQ. What day 'vas this 7
A. October 4th, and we discovered that there was fire on
the south side of the track.
Q. How did you discover it 7
A. By the smoke, a roll of smoke that we could see on that
side.
Q. lTp to that time where had you seen smoke?
A. All along across from the 15 mile-post to the Seaboard
Air Line, all in that Guni Swamp in there.
Q. Up to that time, when you said you first saw fire south
of the Norfolk & Western, at what place or places had the fir.e
on the north side been burning, in a general way T Tell th~
jury what that fire had been doing up to that date?
A. Well, the fire had been burning in the peat, that is in
the ground, old logs, stumps and things of that kind in th(l
ground from six. inches to say a foot and maybe
page 2729 ~ some places two feet and when the wind 'vould
rise it would kindle up and burn more rapidly.
You go there of a morning and you could not see any smok-e
only there was heat there but 'vhen the wind 'vould go to blowing you could see the smoke and the worse the wind would
blo"r. the fiercer the fire would be. Sometimes it would kindle
up, get in a patch of reeds where it hadn't bee:Q burning or
where it had been burning it would go· back a second burn,
up some ten 01~ fifteen feet high in some places, from the reeds
and grass that hadn't been burned. There was lots of localities through there that 'vasn 't burned at all, burned around in
strips and that is what we call the run of the fire at the second
burning.
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Q. Yott speak of a first and second burn. \Vhen was the
first burn?
A. The first burn was on August lOth.
Q. Vl as there any flame over on the north side during the
time that the fire 'vas burning, or only in the ground Y All
the way from the Norfolk & \V estern to the Seaboard was
there any blaze f
A. Yes, sir.
Q. Where was the flame?
A. Flame about a half mile. I could see the different flames
from the 13 mile-post over to the Gum s,vamp, catch up and
burn up there, different places along from 12 to 1 or 2 o'clock
or something like that.
Q. When was the last time before you remempage 2730 ~ ber seeing the fire on tl1e south that you actually
saw flame on the north f
A. Along different da.ys.
Q. When was the last time, before the fire got on the south Y
A. The last time was August 4th-I mean October 4th.
Q. What time?
A. Around 12 or 1 o'clock.
Q. "\Vhere was the flame then f
A. Over in the edge of the Gum Swamp in the reeds, cattails and things that hadn't been burned.
Q. Was there ever any flame on the north side after the
fire got burning on the south, anywhere on the north side f
A. After we discovered the :fire Y
Q. Yes.
A. There were flames that evening between 15 and 16 milemile-post, the same evening, burning.
Q. What time was that Y
A. Tha.t wa-s about 3 o'clock or a little after 3 o'clock or
something like that.
Q. 'Vhat time had you discovered it on the south?
A. That was afterwards that we discovered it on the south.
Q. How long afterwards f
A. About thirty minutes or somethin~ like that.
Q. W a.s the back-firing and other burntng that had been goh)g on since early in August on the north a. complete burn of
all the territory on the north side or was it a partial burn,
some places burned and others not burned f
page 2731 ~ A. No, sir, it wasn't a complete burn. It was
just lots of different places along on the ·edge of
the Gum Swamp, clean on down to the 13 mile-post-I will
say from the 16 mile-post it wasn't a complete burn. It was
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just streaks, different places that had been burned off from
the the Norfolk & Western."
Q. Had there ev.er been a complete burn over on the north
even to this day 7
·
A. No, sir, not even to today.. There.a.re places that hav-en't
been burned yet and never have since I have known it.
Q. Go ahead, Mr. Smith, until after you saw the :fire. on
the south what did you .do and see Y What happened after
that, after you discovered it' You were there· a mile or more
away and you saw it on the south! What did you do and
what did you see?
A. ·wen, me and :&fr. Poarch after dinner, somewhere about
one o'clock, was standing· talking. We talked a while and
then ·we separated. I goes on down a little. farther towards
where my n1en were working eastward and after a whileQ. What were your men doing!
.A. Cutting grass and dre·ssing ballast and we looked back
west. I looked back west and it. looked like smoke was boi).ing
up from the south side and mixing in with the north fire,
you see, and about that time Mr. Poarch come up the hill.
Q. L-et me ask you this que-stion: At that time
pag·e 2732 } that you saw what you have just described, where
wa:s train 99 f
A. Train 99 at the time I discovered the fire I could see
coming do·wn about Gilmerton--see the smoke of it.
Q. Comh1g from Norfolk Y
A. Coming from Norfolk.
Q. It had not reached mile-post 131
A. No, sir, it had not reached that.
Q. Go ahead and tell what happened next t
A. Mr. Poarch then clumb up the hill and clumb up that
signal on the north side of the track and looked down toward
the fire and. he came down and I walked up to where he was
and he says ''I believe that fire got across the track, Smith''.
Mr. Savage: Will your Honor instruct him not to tell what
somebody told him.

By Mr. Hughes:
Q. Don't tell anything he said unless I ask you to. I exp·ect to ask you later to tell some things he said but go ahead
and tell ·what you saw and what happened Y
A. You got me scattered now. Let me get together. Well,
99 run and then the fire patrol come up and we all got on the
car and goes up to 'the fire~
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Q. Who are ''we all''f
A. Cla"D:de Mayfield, Oscar Lewis, John Lewis, Henry Down1ing, Tony Bryant a.nd myself.
.
·
Q. All of those men you have mentioned were
page 2733 }- colored men except yourself so far?
·
A. Yes, sir, working under me, and Poarch
and his two men.
Q. His two men were colored men f
.A. Yes, sir.
Q. Do you happen to remember their names Y
.A. No, I do not remember· their names.
Q. Do you rememher whether it \vas Wesson and WhiteY
A. I couldn't tell you right off the :reel what their names
were. I didn't take no not.e of it.
Q. All right, tha.t is unimportant. Go ahead.T
A. We goes to the· fire.
·
Q. Was anybody else with you, any other white men with
you?
A. lfloyd Oliver. E;e was.
Q. What did yon do when you got to the point where the
:fire wa.s on the south r
A. We stopped the motor car and looked at the ·fire, how
it wa.s burning, and I said "Well, it is gone, boys"-just
like that.
·Q. One minute. L~t me a.sl{ yon this : Do you know 1\{en
Tann a.nd Lester McCall?
A. I do.
Q. Where were th~y when you got there f
A. They were about 150 yards, coming out of the woods
on the north side.
Q. Wha.t did you see? What were the conditions when thi·s
group got there on this motor car? You got off
pa.ge 2734 ~ and looked. What were the conditions Y
A. Conditions on both sides?
Q. On both sides of the track, what were the conditions Y
A. On the south side it looked to me burning about 500 or
more feet. I couldn't tell. There was so much smok€ in there
I couldn't tell how fa.r it wa.s.
Q. Where was the windY
A. The wind was high from the north, blowing from the
north.
Q. What about the north side?
A. We. looked at that on the south side and on the north we
.goes down and 1 said-
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Q. Don't say what you said buy say what you saw? If
you saw it, they could see it too¥
·
A. We could see that grass and reeds where it had burned
from the north side of the track.
Q. What was the condition· of that grass and reeds as you
saw it there? What was the condition of it Y
A. After the fireY
Q. Just at this time when you first looked at it!
A. It was burned up down to the reed stubbles and the
ground was catching fire and the peat was catching fire ap.d
burning out.
Q. Had you seen that same 'place and those reeds before
that day?
A. I had seen the reeds· and grass before that
page 2735 ~ day.
Q. Were those reeds and grass at that point
that you have just described burned when you saw them
before that day Y
.A. No, sir.
Q. What time was that that you s~w them before?
A. About seven o'clock or nine o'clock or along like that.
Q. Mter you got there, as you have described, did you hear
Ben Tann and Lester ~fcCall say to you or to anybody1\fr. Savage: I have let you lead this witness. He is au
old, seasoned witness and he doesn't need much leading right
n.long.
Mr. Hughes: I think this question will not be leading when
I get through with it.
By Mr. Hughes:
.
Q. Did you hear Ben Tann and Lester McCall say to you
or to anybody what had happened with reference the fire being on the south side?
Mr. Savage: I think you ought to ask him if he heard them
say anything and, if· so, what it was.
By Mr. Hughes:

Q. Did you hear them say anything about the fire after you
got there?
Mr. Savage: If your :Honor please, I don't know whether
this is proper or not.
· ·
Mr. Hughes: We laid the foundation for this.
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Mr. .Savage: Have you got the transcript of the evidence Y
·
Mr. Gravatt: We asked this question: Did you
page 2736 ~ not say in the presence of Claude Mayfield and
others of 1\fr. Smith's gang that the fire jumped
from the north to the south.
~Ir. Savage : I don't think so, if your Honor please. I understand my friends on the other side had the advantage of
having an actual transcript of the evidence in this case. If
they have, it is very easy to decide.
Mr. I-Iughes: Ar-e they here? I will put them on right now
and ask them, if they are here.
Mr. Savage: They are not here, so far as·r know, but your
·evidence, if you have got it written up, as I understand you
have, ought to show.
Mr. Hughes: While my colleague is looking for that. I will
go on with something else.
By :.Mr. Hughes:
Q. After you made these observations how long did your
group remain there?
A. Somewhere around about ten or fifteen minutes or something like that.
Q. Then what did you do? Where did you go and what
did you do?
A. I taken the gang, what men was there, and we goes up
to the Camp Manufacturing Company line.
Mr. Gravatt: Here it is at page 152 (handing Mr. Savage
transcript of testimony).
page 2737 ~ Mr. Sava.ge: I don't think that has laid the
foundation with reference to Mr. Smith. Your
Honor can pass on it.
Mr. Gravatt: I will read it:
'' Q. Yon know ·C1arence 1\{a.yfield, a colored man, one of
the section gang, don't you?
A. No, sir, I don't know none of them.
Q. There were three of the section besides the two negroes
which ran the patrol, weren't there Y
A. I don't know how many.
Q. Didn't you say, in the presence of those section hands,
that the fire had jumped across the track from the north side
to the south side f
A. No, sir.
Q. You deny that Y
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A. I didn't say it.
Q. You didn·'t say that·t
A. I didn't tell them that, no, sir.. ''
1\fr. Savage: You will note that he was asked if he didn't
say in the presence of these section hands whose names appeared and that is all.
lVIr. Gravatt: They were all there in op.e group.
The Court: The point is he didn't ask him with reference
to Mr. Smith.
Mr. Gravatt: I didn't have to. I put Mr. Smith right there
with the question preceding:

"Q. Do you remember when Mr. Poarch and Mr. B. C.
Smith and the section gang arrived down there
page 2738} behind that westbound freight!
A. I know when they come up where we were.
Q. You know Clarence Mayfield, a colored man, one of the
section gang, don't you?
A. No, sir, I don't know none of them.
Q. There were three of the section besides the two negroes
'vhich ran the patrol, weren't there?
A. I don't know ho'v many.
Q. Didn't you say, in the presence of those section hands,
that the fire had jumped across the track from the north side
to the south side?
A. No, sir."
If Mr. Smith heard them say in the presence of the section
hands what we were going to ask, we c1an impeach them.
1\Ir. Savage: lVIy disti~ct recollection of the testimony up
to this point has been that when Mr. Smith got there he called
1\fr. Poarch and he and J\f.r. Poarch and 1\rfr. Oliver went over
to look at the log and left these niggers standing there.
1\fr. Hughes: That was just for a very brief while and
then he came back.
The Court: I think you can ask Mr. Smith whether heremained 'vith these section men.
J\fr. Gravatt: Just ask Mr . .Smith if he heard the conversation between Clarence Mayfield and Ben Tann? If he did,
he can tell and if he didn't, he can't.
J\!Ir. Savage: I admit that the proper foundapage 2739 } tion should have been laid. He ought to have
asked Ben Tann if he made this statement when
Mr. Smith was there.
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The Court: I think that is correct but you have asked him
about being with those section men.·
Mr. Savage: Will your Honor give us an exception on that t
Mr. Hughes:. Will you read Mr. Gravatt's question Y

NOTE: The question was read as follows:
'' Q. Did yon hear the conversation between Clarence Mayfield and Ben Tann'' Y

A. No, sir, I didn't.
By Mr. Hughes:
Q. When did you next see Lester McCall and Ben Tann
after leaving the scene of the fire on the south 1 When did
you next see them?
A. When me and Mr. Poareh and Oliver investigated
·.around below, when we come up the hill. They were all standing there talking, scattered around there. I eouldn 't say
right in a bunch-in a time like that you never know unless
you take particular notice.
Q. I am talking a bout after you had left there and had
gone to Suffolk T
A. After we left there Y
Q. Yes~ Who went to Suffolk when you left there, the same
group that had come up or fewer or more?
A. I taken Mr. Poarch and Oliver to Jericho
·
page 2740 r tank. That is right close to Suffolk, and they
get in their car and goes across to the tower.
You understand what the tower is? It is built for fire wardens and things.
Q. Who else was along-your employes Y
A. John Lewis.
Q. Your same crowd?
A. Yes. ·
Q. How about Lester McCall and Ben Tann? Were they
along?
·
A. No, sir, we left them at the woods.
Q. Where did you next see them Y
A. After Poarch gets off the car, I goes back down where
the men were going out to work a.nd I gets a statement from
-Ben Tann and Lester J\lfcCall, stating that·
Q. Wait a minute. Tell me where that was. We have got
· the statement here Y
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A. That was at the Camp Manufacturing Company's line
and the Ric.hmond Cedar Works.
Mr. Hughes_: This is the original of that. We have a copy
here but the other day we found the original.
By Mr. Hughes:
Q. Mr. Smith, is this the statement to which you have just
referred?
A. Yes, sir.
1\'lr. Savage: My recollection is he did not have this wit . .·
ness tell the tim·e and place he claims to have gotten this state~·
ment.
page 2741 } By Mr. Hughes:
'
Q. "There and when did you get this statement?
A. After I carried Poarch to the Jericho tank and deliv-·
ered him there, I comes back to where the men was. That was
getting late in the evening. I called Ben Tann and Lester MeCall out of the swamp.
Q. Where was that Y
A. That was at the ·camp Manufacturing Company line and
the Richmond Cedar Works, west of the 15 mile-post.
By Mr. Savage:
Q. How far were they down in the swamp 7
A. About twenty steps or something like that.
By Mr. Hughes:
.
Q. Who wrote that statement, Mr. SmithY
A. I wrote it out. It isn't wrote. I just scratched it out
on my knee.
Q. Who wrote it 1
A. I wrote it.
Q. Who signed it?
A. Claude Mayfield and Oscar Lewis.
Q. As witnesses 7
A. Yes.
Q. Who signed the statement itself 1
A. Ben Tann a.nd Lester 1\fcCall.
Q. Hand it to the jury, please Y
page 2742

~

Mr. Hughes: We offer this statement as Defendant's Exhibit No. 21. I will hand you gentlemen this copy if you need any assistance.
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Mr. Savag·e: I don't want to be meticulous but I notice the
jury are undertaking to read this translation which is according to my friends on the other side.
Mr. Hughes: I will withdraw the translation.
Mr. Gravatt: Let Mr. Smith read'the original statement to
them.
A Juror : Let us read it.
By Mr. Hughes:
Q. ~Ir. Smith, have you pointed out to ~Ir. Altizer, the civil
engineer, the place where you told him the fire got on the
south side for the first time f
.A. Yes, sir.
Q. Is there anything on the ground there now by which the
jury ca.n find that place Y
A. Tha.t is a little cypress tree on the north side.
Q. Anything· on the olher side f
A. A car-spring on the south side.
Q. Where is that car springY
A. Right down at the edge of the road bed on the right of
way.

Q. Between the ditch and the ties?
A. Yes, sir, between the ditch and the ties.
Q. Is it in weeds Y Is it easily seen Y

A. Oh, yes, they can see it.
Q. You pointed that out to Mr. Altizer?
A. Yes, sir.
Q. Was there anything else over there to the north besides reeds and cat-tails 1
·
A.. On the north side Y
Q. Yes.
A. Maple trees, bushes and different things-water grass.
Q. Anything close to the track Y
A. Old logs and poles ~B.nd things like that was there, and
stumps.
Q. Tell me any log or logs that may have been there or that
were there, that you remember, if you remember any?
A. I remember there was a. fire-what do you mean, thai
morning·?
·
·
··
Q. I mean that afternoon, yes, that morning, that after.
noon and late, all three Y
A. That mon1ing I went down at S·even o'cloclr and there
w~s smoke over there about twenty-five or thirty or something like that, ·burning in the peat and had been there several
days, ever since the. :fire burned through there previous.

page 2743

r
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Q. How near was that to the place where the car spring is f
A. Just about seventy-five or one hundred feet or something .off the right of way.. I never measured it across there
but since that fire I went across to see what was burning
across there and there was a place burned out
page 2744 ~where it has been ,burning in the ground and it
burned out in those logs and places like that and
peal
.
Q. You say since the fire this :place was burning in the
ground?
A. Since the Richmond Cedar Works trial.
Q. There has been testimony by Mr. Lynch, Mr. Carey, Mr.
Dudley and perhaps others that one time, sometime after Oc~
tober 4th, probably in November, about the middle of November, you !took a group of these men up there on the car and
pointed out something to them at a place different from the
place where the car spring is. Do you rememb~r anything
about that occasion, .and, if so, tell what happened, what
you did and what ha.ppened?
A. Well, I remember pointing out the actual place where the
:fire got out from that evening.
Q. You remember wha.t?
A. Pointing out the place where the fire burned to the track
that evening.
Q. Y.ou mean that was October 4th?
A. Yes. I don't know what day it was I showed them
that. I couldn't tell you what day it was.
Q. Some later date?
A. Some later date I pointed out the plaec opposite where
the fire ~crossed the track at or where it broke out and while
've were talking I said ''There is another place burning now''.
Q. Where was that?
pag-e 2745 } A. That was north, I reckon 150 yards from
the place, an old cypress log. You could see it
sitting way up ·but I couldn't tell what it was burning.
Q. Did you mean by pointing over to that place that that
"ras the place--

J\.Ir. Savage: Ask him 'vhat he meant.
A. No, sir, I did not.
The Court: I think yon are correct.
~Ir. Hughes: I withdraw the question.
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Mr. Savage: I hate to object to leading questions because
I am frequently guilty of it myself.
Mr. Hughes: It is sort of contagious.
By Mr. Hughes:
Q. What was that place that you pointed out f
A. I don't know jWhat that was. It was something burning ill: the ground, I suppose, like all othe-r places.
Q. Did it or not have any connection with the- place where
the fire came from on the 4th f
A. No, sir, it did not.
· Q. You said that afternoon when you and Mr. Poarch and
Mr. Oliver and the other men in .the group arrived, after you
had seen fire on the south and stopped and got off the handcar,
that 'thr-ee of you went .down into a ditch and looked at something. Tell us all about that f
A. We didn't go in the ditch. We went down to the edge of
the ditch, to the bank.
page 2746 ~ Q. What took place 7 Just describe what took
place when you did that f
A. We looked a.t the burning ground.
Q. vVhat did you see
A. On the north' side of the ditch. I says to them together,
''Now is the time to decide the question about where the fire
came from." We all agreed, to the best of our kriowledge.
Mr. Savage: I object to what they all agreed. That is·
carrying hearsay with it, what the other people
agreed to.
Mr. Hughes: It may be hearsay of a nature but this has
all been gone into by Mr. Poarch and he gives a different version of· it from what this witness will give.
The Court: Mr. Poarch said that?
Mr. Gravatt: Yes, sir.
Mr. Savage: He didn't say what they agreed. My friend
wouldn't hav·e let him say that.
The Court: Did Mr. Poarch say what he said?
Mr. Hughes: I don't recall 'vhat he said.
The Court: If Poarch has given his v-ersion of it, you can
ask him.
Mr. Hughes: I am under the impression Mr. Poarch gave
his version.
Mr. Savage: We are entirely willing, of course, for this
witness to tell what he did and to give his version of what he

nec~ssarily
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did when he comes to telling what they all agree,
page 2747 } it is objectionable, first, because it is hearsay and,
second, because it is a matter of opinion that is
not proper evidenc.e.
The .Court: I think that is all correct.
Mr. Hughes: I withdraw the question and we will look it
up and see if we can find definitely what it was. ·
By Mr. Hughes:
Q. Before this ;fire of 1930 and in previous years had you
ever, of your own personal knowledge, known any fire which
.had been burning on the north to cross the tracks to the
south and, so, where and under what conditions f
A. In 1921 there was fire on the north side.
Q. Where did that cross 7
·
A. It crossed about three thousand feet west of the 14 milepost.
Mr. Sa~age·: Will your Honor caution th~ witness that he
can only tell what he lmows and ,saw himself.
Mr. Hughes: Th.at is what I asked him.
;

By ltfr. Hughes:
Q. Did you see that yourself?
A. Yes, sir.
Q. Do you know of any otheF occasion when that same thing
happened?
A. In 1925.
Q. Was there any popular name by which that fire was
known?
A. Known as the whiskey fire.
page 2748 } Q. Where did that whiskey fire originate Y
A. About a mile and a half. I couldn't tell
exactly but anyhow about a mile over towards the Seaboard,
what they ·call Polishtown, back in that territory, north of
the 14 mile-post.
Q. How long did it burn before it got to the south roughly,
in that year Y
.
A. I think that was about the 18th it first broke out there
and crossed the track about the 22nd.
Q. Did you see it Y
A. Yes, sir.
Q. At what point did it cross Y
A. It crossed around 2,000 feet east of the 15 mile-post

i~a~
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By Mr. Hughes:
. . . .
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A. Yes, sir.
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A. Not to l;>prn any right of way or old ties :a.s. it Was not
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A. Yes, sir. ..
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page 2750 ~ told me and Mr. Oliver, and we \\Talked o~er ther~
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. ·~~e- Colf~t: I_ t~~{ t).ie qu~sti~~~·of What was agreed is not
proper. He can sa.y what occurrea.
.
Mr. Hughes: We ean ask him what Mr. Poarch said.
By lfr. Hughes:

~r. SmitJ1, when ;you and .Mr. Poarch:. and Mr.
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•.. Q*. Now,

1\{r. Savage: E.e ;f$aid_ he h~dn?t boo_n off the. ,right of way.
Mr. Hughes: on tp'e ·~dg~ ~ear the ditcb.
·
page 2751 ~ , M_r ... S~vage :,l "Qndeist9o(l this witness to say
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"O''h of.way.
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__
.
.i.v1r. Hughes: .That is not ·:off the right of way-. That is ·eor0

rect.

Mr. Savage: ~t him say wh;ere he ~~s ,then.
M'r. Hughes : He has already said that-.

By }.fr. Hughes:
Q. Where were you and what did 1\fr. Poarch say? Where
were you three 7
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A. I want to know the question you want. I didn't under·
stand .the question.
Q. The ·first question was wh~re· were you and Mr. Poarch
and Mr. Oliver standing when you made that examiniation f
Tl;lat is the first question T
A. We walked down to the edge of the ditch. The ditch
is on the right of way and the fire had burned up to .the track
-not u]} to the ;track but up to the back of the ditch on the
north .side. It was a pl~ce about twenty-five yards square,
a place like that, a -scop~ of stuff that hadn't been burned
at all. From the best of our knowledge, that_ is what we
agreed on.
.
Q. Don't say what you agreed. Say what Mr. Poarch said!
A. It must have crossed the track. That is waht he said.
"It must have blowed a.cross the track", and· when we come
up on the bank, I said to him ''What we say here
page 27.52 r has got to take-got .to pass. The Norfolk &
Western and fire wardens is all involved in this
case ·and we have· to have some understanding as to where
to put the fire". They were the ones to settle the question
where did the fire start from fairly and squarely.
Q. What did Mr. Poarch say!
·
A. "It must have blown across the track from the best of
my knowledge'', and tha"t is what we all decided, we three
white men.
Q. Don't say what you all did. S.ay what Mr. Poarch said t
A. That is what Mr. Poarch said.
Mr. .Savage: I would like to have the court instruct the
·jury that whatever they may get from this testimony as to
what Mr. Poarch -said can only be considered by the jury in
so far as it contradicts or impeaches Mr. Poarch. It is not
probativ·e in itself.
The Court: I think that is correct.
· ·Mr. Gravatt: We agree to that. We don't think anything
Mr. Poarch said has probative value. ·
The ·Court: You understand what this man said Mr. Poarch
said may be considered just so far as it affects the credibility
of Mr. Poarch and not as to the truth as to where the fire occurred.
Mr. Savage: Have· you finally decided whether you are
through or not Y
Mr. Hughes: Yes, we resign in your favor.
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By Mr. Savage:
Q. Mr. Smith, you have been with the Norfolk & Western
a long time, haven't you?
A. Yes, sir.
Q. And you have been most of that time down in the Dis.
mal Swamp._ on the railroad Y
A. Yes, sir.
Q. You have been with them as section foreman, for how
long?
A. Ever since the 8th day of April, 1907.
Q. That 'is pretty close to twenty-five years, isn't it? Ever
since you have been down there, every summer when it was
dry, you have been having fires along there, hav-en't you?
_ A. When it gets dry like it was last year and this year,"
we have fires.
Q. And from time to time every year or so or every little
while you have had suits about the fire~ haven't you y
Mr. Gravatt: We obj€ct. The Norfolk & Western might
have been sued a thousand times.
The Court: You can ask about the fires. This is cross
examination.
~{r. Savage : I will be g·lad to tell the court where I think
. . I am going on cross examination.
The Court: I overrule your objection. ·
Mr. Gravatt: We except.
page 2754

r

A. To the best of my knowledge in the length
of time I have been there, my section has had to
pay for one fire that was set out by a freight train.
By Mr. Savage:
Q. Answer my question. You have been having suits
brought against the Norfolk & Western for fires?
A. Not that I know of on my territory. That is all that
I can say about it.
Q. Where was the fire of 1922 that the Camp Manufacturing Company had a suit with the Norfolk & Western
about-'21 or '22 or something like that?
The Court : I don't think you can go in much detail about
those things.
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Mr. Savage: He went back and testified on direct examina..:
tion about the previous fires.
The Court: I don't think you ought to go into the results
of those suits.
Mr. Savage: H-e testified about this very fire, as I under·
stood his testimony. He says now it was in a different section, as I understand.
The Court: You can ask him if that fire didn't start on that
section.
Mr. Savage: That is what I asked him.
A. What is the question Y
Q. (The question was read.)
page 2755 ~ A. We had several fires in there. What I am
·
speaking of, that was the fire that broke out from
the train, broke out from the skidder, broke out from the 18
mile-post and the fire broke out over in Polishtown. That
burned north. There were four fires burning that same time.

By Mr. Savage:
Q. When suit was brought on that fire you didn't testify,
did yduY .
A. No, sir.
Q. Why didn't you testify Y
A. Didn't summon me.
Q. Don't you know if you had testified you would have had
to have saidMr. Gravatt: We object to that.
The Court: I don't think you can go into, that.
By Mr. Savage:
Q. Mr. Smith, as a matter of fact, in that fire weren't you
burning off the right-of-way and the fire got away from you
and that is how it started Is that rightf
A. No, .sir.
Q. ·Yon are sure about that Y It has been a long time, but
isn't that right Y You say there were several of those fires
but one of them escaped from you while you were- burning off
the right-of-way~ didn't it 7
A. It did. Let me explain that to you. This fire was on the
south side.
page 2756} Q. That is ail right. Now then, when the Norfolk & Western Railroad was sued for that :fire
you didn't testify, did you f

\
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A. No, sir.
Q. In the other suits that have been brought against the
Norfolk & Western since you have been down thereMr. Gravatt: I assume you want to be fair in this cross examinnation. Isn't it a fact there wasn't any suit about that
but a settlement was made by compromise between the Camp
Manufacturing Company and the railroad and you were attorney for the Oamp Manufacturing Company, and in these compromised matters you can't bring them up?
}ttir. Savage: Here is the reeord. It went to judgment
against the Norfolk & Western Railroad and the Norfolk and
Western paid the judgment. It wasn't any compromise. You
are thinking about the 1925 fire.
·
Mr. Gravatt: But the witness is testifying about the 1925 .
fire.
Mr. Savage: No, that isn't what he is testifying about.
Mr. Gravatt: You asked him about the "22 :fire but he is
giving you the facts about the 1925 fire.

By Mr. Savage:
Q. In other suits brought against the Norfolk & West-ern
Railroad you have been frequently called on to
page 2757} testify, have you not!
A. Never before the Richmond Oedar Works
in my life.
Q. 'That is the first time you have ever been on the stand Y
A. That is the first time I have ever been on the witness
stand of any kind, or '0ver been summoned in court in ·my
whole life.
Q. In other words, when the Richmond Cedar Works case
came up, it was the first time you had ever been on the witness stand!
A. Of any kind or any railroad of any description.
Q. Mr. Smith, coming back to this partieular fire under
controversy, where were you on the morning of October 4th,
19307
A. I went to Suffolk at 7 :00 o'clock and come down betwixt the 13 and 14 mile-posts and put the men to work and
then I goes back to Suffolk and gets what we call the fire patrol. We only had one car. The :fire patrol ear was broke
down and that is how come we goes back to Suffolk at 9:00
o'clock, to get the fire partol, a.nd I came back down and spent
the balance of the day.

1.~9~
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Q. Don't let us go so fast. You came back down and what
train did you follow coming back downY
A. 30.
Q. What is that 1

A. Passenger train.
-.
Q. What is it known asf What is the name
page 2758 ~ of train Y
.A. No. 30.
Q. Isn't that known as the Cannon Ball f
A. No, 22 is the Cannon Ball.
Q. What time was that second trip from Suffolk made by
you that morning!
A. About twenty minutes past nine.
Q. ·What is train 30t
A. That is a local passenger train.
Q. Local passenger train 1
A. Yes.
·Q. ·Yon followed that down and got down to your work
about what time-Y
A. About 9 :30 or something like that.
Q. What time does that No. 30 leave Suffolk!
A. Left there a.t 9 :05 or something like that.
Q. All right. When you got to your work that morning,
the second time, you passed the 15 mile-post three times that
morning?
·
A. Yes, sir.
Q. Tell the jury what yon saw with reference to fire as you
passed there Y
A. Nothing but smoke over in the Gnmp Swamp and all over
in that whole territory across there, different places burning.
Q. Different places bnrningf
A. Yes, sir, burning in the ground. I don't
page 2759 ~ mean it was running that morning when I got
there.
Q. Did yon see any Hames there that morning at allY
A. Not until around 12:00 o'clock.
Q. Not until 12 :00 o'clock that dayf
A. No.
_ Q. In other words, when you passed there three times in
the morning, the only thing you could see was smoke 7 Where
was that smoke coming from 1
.A. Coming out of the groun'd, I suppose.
Q. What was burning 1
A. I couldn't tell you what was burning. I suppose it
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was peat. That is about all I know about it. I~ might have
geen logs, might have been peat or might have been stumps.
Q. There was no flame over there that morning?
A. Not running, no. If it was, it 'vas very little.
. Q. There was no fire on the south side of the road at that
time, was there 1
. A. No, not that I know of.
.
Q. The Gum Swamp is about how far! I think you said
about a half mile back from the railroad; wasn't it Y
A. No, it isn't a half mile.
Q. About how far is it Y
A. Well, to the edge of it about four hundred feet or something like that.
Q. It has gotten nearer since the last trial 7
A. To the edge of the first trees, yes, and the
page 2760 ~ main body of the Gum Swamp is about a quarter of a mile or half mile from the tra~k.
Q. You testified at the last trial, didn't you, that the Gum
.Swamp was about a half mile back over thereY
A. Something like that. I couldn't say positively. I never
measured it.
Q. It has come up a little bit?
A. What say!
· ___,.
Q. It has gotten a little nearer the railroad since the last
caseY
A. Oh, no, but I said it was about four hundred feet to the
edge of the first trees.
Q. That is 'vhat you are now saying. That is not what you
said in the Richmond Cedar Works case 7
A. I said about a half mile at the last trial. I measured
it since.
Q. You stayed there and worked around about the 13 milepost, didn't you Y
A. Yes, sir.
Q. How long did you stay there T
A. A little after 2:00 o'clock when we left there and discovered the fire.
Q. You didn't work straight through·? You stayed there
until what time and then you quit work Y
A. How is that?
Q. When did you quit work to eat Y
page 2761 ~ A. We worked up until 12 :00 o'clock to eat.
Q. Then what did you doY
A. Taken thirty minutes for dinner and started to work
again.
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Q. Ail. right, go ahead, and then what else did you do?
A. We worked on until we discovered the fire.
Q. You didn't talk to anybody in between that time Y
A. Yes, I talked to Mr. Poarch.
.
Q. You stood around and talked to Mr. Poarch how long,
did you say!
A. I don't know exactly how long it was. I can't recollect. Of course, I didn't keep the time but it was after 12 :30
when Poarch got to me.
Q. After that Y
A. Yes. We come back to work.
Q. After you talked to Mr. Poarch you said in your direct
testimony it was something like a half hour 7
A. To the pest of my knowledge, I said something about
a half hour.
Q. Then Mr. Poarch went away from you, didn't heY
A. Yes, went on down to where his men were working.
Q. Did you go on back to work Y
A. I went on to where my men was, yes, sir.
Q. Some time after that you said you saw this smoke down
the railroad Y
page 2762 ~ A. Yes, sir.
Q. At the time you first saw the smoke No. 99,
I believe you call it, this freight train going west, was in
sight, coming from Norfolk?
A. Down there about Gilmerton, I reckon, about five or
six miles further away.
Q. And ·shortly after that No. 99 passed you and Mr.
Poarch ·joined you, didn't heY
A. Yes, sir. ·
Q. And he said that he thought there was smoke on the
south side?
A. Yes, sir.
Q. And then all of you got in your fire patrol and went
down to the fire Y
A. Yes, sir.
Q. That westbound freight train, No. 99, according to the
testimony of your dispatcher, passed along about the 15
mile-post at about 2 :26 P. M. on October 4th f
A. It mig;ht have done that. I couldn't say.
Q. Is that is correct, then since yon saw 99 coming about
the time you saw the smoke-it didn't take 99 to exceed
ten minutes to run down there, did it 7
A. I· don't recollect how long it taken. I don't suppose
it would.
Q. About ten minutes, so you must first have seen this

;
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smoke about a ~quarter past two in the afternoon; is that
about right!
.
page 2763 ~ A. Somewhere around about two o'clock. I
couldn't tell you exactly the minute but something around about a quarter past or something like that
Q. I heard you testify to that, but I am aslring you to
figure out if that westbound train passed the 15 mile post
at 2 :26, and you saw that we~tbound train around Gilmerton when you saw the smoke, then how long did it ~e
that westbound 99 to get from Gilmerton to the 15 milepost?
A. About twenty minutes or something like that.
Q. How far is itt
A. What sayt
Q. How far is thatt
A. Eight miles.
Q. What mile-post is Gilmerton1
A. 8-I mean 9-I mean 7 at Gilmerton.
Q. It took it about twenty minutes Y
A. Yes, I think, but I am not familiar with the train
time.
Q. If it took about twenty minutes, you must have seen
that smoke about six minutes after two, according to that
schedule?
A. I c()uldn 't say exactly what it was. I didn.'t look at
the time.
·Q. You had been working along the railroad, hadn't you,
on the railroad right-of-way?
page 2764 ~ A. Y~s, sir.
Q. What part of itt
A. On the berm, ballast berm..
Q. You mean berm. 7
A. Cutting grass on the line ballast on the edge of the
road bed.
Q. You were working right along the edge of the ballast!
A. ·Yes, sir.
Q. The road is straight from there going to Suffolk?
A. Yes, sir.
·
Q. Mr. Smith, what .was that fire patrol out there fort
A. To watch for fires.
Q. Was it out there to sit in one place and watch for
fires or what was it to doT
A. Supposed to follow each train through the Dismal
Swamp as near as possible.
Q. Along about 12 :30 on Oetober 4th the Pocahontas,
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westbound, passed you up there at the 13 mile-post, didn't
itY
A. Yes, sir.
Q. Along about 12 :50 another train passed you, didn't
itr
A. Along about. 1:00 o'clock, I should think it passed
going east.
·
Q. That is pretty closeT
A. Yes, somewhere right along in there.
Q. What kind of a train \vas thatY
page 2765 } A. A freight train, heavy drag.
Q. Heavy drag means what kind of a train t
.A. Loaded coal train.
Q. About eighty or ninety ears?
A. Something like that.
Q. Did that patrol follow either one of .those traitisf
A. Neither one of them.
Q. Where was the patrol f
A:. At Yadkin.
Q. What was it doing there Y
.A. It was supposed to follow 99 out and 99 was late that
day. The way . we worked that, 99· and No. 3 were· right
close together, 99 following it out of Portlock yard. It was
as close-they follo'v sometimes as eose as fifteen. minutes,
right behind one another. That car was ordered to .stay
there until 99 run and follow both trains.
Q. So that patrol car was supposed to go doWI1 to Suffolk
shortly after the Pocahontas passed, right behind the next
trainf
.A. Yes.
Q. But it didn't do it that dayf
.A. Yes, sir.
Q. Is that right Y
.A. No, sir, it didn't do it.
Q. When those negroes that were on the patrol car came
up after the freight train, No. 99, had passed, what did
you say to them about not havmg followed the
page 2766 } train Y
A. Not a word.
Q. Yon didn't say a word to them f
A. Not a word.
Q. Mr. Smith, kind of refresh your memory a little bit
and see if yon didn't say something to those negroes as to
why they didn't follow the train Y
A. I don't recollect saying it. To the best of my knowledge, I didn't day a word to them because I was so anxious
=

;
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to get to the fire that I don't recollect any 'vords at all. . If
I said anything, I have forgotten it.
Q. You knew that they were way late, according to what
·
the ordinary running was!
A. Yes, sir, I know they were ~beying orders.
Q. And you knew that you had just seen a fire down the
railroad. You had just seen the fire down the railroad Y
A. Yes, sir, ha.d been seeing it all day practically. ·
Q. But you had just seen something new down that railroad T You hadn't see that all day long?
A. No, sir.
Q. You were concerned about what you had just seen down
there, weren't you 7
A. Yes, sir.
Q. And yet you didn't say a word to them about it f
A. What could I say.
page 2767 ~ Q. I don't know, Mr. Smith. I will read you
. .
from your testimony in the Richmond Cedar
vVorks case, page 1190:

"Q. Didn't you reprimand Tony and John for waiting
so long that day T"
· A. I ·don't recollect.
Q. Wait a minute. I am reading you what you said before. Your answer was ''I asked them and they said they
were afraid to come out''. Were you telling the truth then
or are you telling the truth now?
1\IIr. Hughes: I object to the form in which tha'b last question is asked. There is no inconsistency there. There is
no alternative between truths there.
1\fr. Savage: Tha.t is, of course, for the jury to judge,
but I asked him if he said anything to them about not having come and he said not.
Mr. Hughes: I object to the form. of the question and
ask for a ruling on my objection.
The Court: I think you can ask it and the question is
for the jury to say about that.
Mr. Savage: My question was was he· telling the truth
when he testified in the Richmond Cedar Works case or
is he telling the truth now.
Mr. Hughes: I object to the form of the question. I
don't think the question is justified.
The Court: Read that again.
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·Mr. Savage: "Q. Didn't you reprimand Tony and John
for waiting so long to patrol that dayY
''A. I asked them and they said they were
page 2768 } afraid to come out.
Q. Didn't you bawl them out for waiting so
longY
A. No, I never bawl a man out.''
He said he asked them about patrolling and they said they
were afraid to come out.
Mr. Hughes: Where is the reprimand T
· Mr. Savage: Mr. Hughes didn't listen to my first question. I asked him if he said anytping to them about why
they. hadn't followed that train.
Note : The testimony was read.
Mr. Hughes: I submit there· isn't any inconsistency i.u
what he said then and what he has said now so far.
The Court : B.oth of you are correct. You asked hh11
if he said anything.
Mr. Savage: I was reading from the record. I haven't
mentioned "reprimand" except when I quoted from the
record.
The Court: Go ahead and ask the question. The objection is overruled.
Mr. Hughes: We except.
A. I just had gotten mistaken in making them remarks.
I was just mistaken.
By Mr. Savage:
· Q. It is a long time since October 4, 1930 f
- A. I can't recollect so many things.
Q. When ypu try to tell all about these little
page 2769 ~ detailed things, it takes a right good memory
to go back and tell exactly all that happened
and what you did and .said Y
A. Yes, sir.
Q. Now, Mr. Smith, when you got on that patrol car yon
told who was on there with. you. There· were a group of
negroes, Mr. Oliver and Mr. Poarch; is that right?
.A. Yes, sir.
.
Q. And you went on down to the fire f
A. Yes, sir..
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Q. When you got down to where the fire was burning, how
was it burning on the south side of the railroad?
A. It was burning in kind of a fan shape. The farther
out it got, the wider it got.
Q. How far was it along the railroad right-of-wayY
A. It was booked up on the right-of-way, a place not much
bigger than that table there.
Q. About the length of that table 7
A. I don't know about the length, just a small place back
there.
Q. It was burning from approximately the railroad traeks
down into the ditch and over into the woods, wasn't itY
A. No, sir, backing up from the other side of the ditch,
the way it looked. You could see lots of cattails and things
on the other side. It got awful hot when it got in the cattails and scorched that stuff on the right-ofpage 2770 } way. It backed up to the right-of-way to the
edge of the road bed.
Q. When you got there was the fire burning on the rightof-way?
A. Yes, ·sir.
Q. And it was burning over into the woods?
A. Yes, sir.
Q. And down about how far in the woods or could yd.n
tell Y
·
A. Why, no, I couldn't tell. There was so much smoke
in there, so much fire, it seemed to be about five hundred or
nearly a thousand feet. The power line is a thousand feet
over.
Q. It was a right severe fire, wasn't it Y
· A. Yes, sir.
Q. You said, as I heard your testimony, ''Well, boys, she
is gone''.
A: Yes, sir.
Q. There was no chance to stop it when you got there!
. A. No, we couldn't stop it.
Q. Over on the north side, what was over there-anvW~Y

~

A. Well, there was a place over there burned about five
yards square or something like that. It was burning on
the ground, seventy-five feet. I think I referred to seventyfive feet or something like that in the other case.
Q. And there has been a place burned over there then
about seventy-five feet. Where was that, Mr. Smith!

i
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A. Where it was burning in a V shape on the
page 2771 } right-of-way on the other side.
Q. Was there any :fire burning when you got
theref
·
A. Yes, the stubbles and ground and logs and things,.
tumps and chunks and thing·s like that all burned on the
north side.
Q. I am talking about that particular spot¥ Had it
already :finished burning \vhen you got there? Was it
~rn~l

-

·

A. No, the reeds and grass had finished burning but th~
ground was burning.
Q. When you got there the only thing that \Vas burning
was that peat or ground or smokeY
A. Yes, sir.
·
Q. And it was just. a smoke coming out of the gronnc! .
·where it had burned Y
A. Just like it had burned over.
Q. There were no flames there when you got there on the
north side?
A. No, practically no flame.
Q. Mr. Smith, you have ha4 enough experience in these
:fires to know when you .saw this :fire, as you say it was, that
the probabilities were it was going to do a lot of damage,
didn't you I
·
A. Yes, sir.
Q. And naturally what you were trying to do was to acquit the Norfolk & Western Railroad of having
page 2772 ~ set out that fire? That i~ what you were aiming at, wasn't ~t! You wanted to find sonie
other place that :fire could have come from I That is rigl1t,
isn't it?
A. What we wanted to do-what I wanted to do was 1o
get some decision between the two men as to where the fire
was origin from.
Q. You wanted to establisllA. I wanted to declare the Norfolk & Western out of
it if I could.
Q. When you went to find where that fire could ha:ve come
fro~,· the most dangerous looking thing you could find in
that neighborhood was this place that you have just been
talking about I
A. Yes, sir, a.t that point.
Q. Now, Mr. Smith, you say you saw Lester McCall and
Ben Tann when you got up there at that place'
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A. I could see. them coming out of the woods about one
hundred and fifty yards from the north. side.
Q. They were coming out of the woods on the north side
about one hundred and fifty yards from ·where 7
A. From the point where we thought the fire started.
Q. Which 'vay Y
A. From west.
Q. About one hundred and fifty yards 1
·
A. Yes, something like that. I couldn't tel).
page 2773 ~ Q. When you t~ll this jury they were coming
,
.
out of the woods, just what do you mean by
that f Do you mean they were coming up out of the ditch
or you saw them back over in the woods coming out?
A. I mean they were right in the edge of the ditch, coming
across that ditch from the bushes on the other side.
Q. Let us get that straight because your testimony on
this may not agree with somebody else's and somebody will
have to be lying.
A. I am telling it to the best of my knowledge.
Q. Tell the jury were they coming up out of the ditch or
did you actually see them come out of the woods f Did
you see them back over in the woods coming or did you
see them down in the ditch coming up on the road bed ol
A. When I seen them they \VCre right in the edge. of the
woods.
Q. What do you mean-in the ditch f Were they in the
ditch'
A. On the opposite side of the ditch; on the north side
of the ditch.
Q. You were one hundred and fifty yards away t
A. Yes, sir.
Q. And you say they were on the edge of the ditch 7
A. Something like that, looked a.s though they come out
from the other side. They were on the north side of the
ditch when I seen them.
·page 2774 ~ Q. You are sure of that 7
A. Yes, sir.
Q. It doesn't make any difference who says to the contrary, you are sure of it Y
A. It don't make a bit of difference. That is my judg~~.

.

Q. Do you know anything about whether there was a water
hole down there where they were Y
.A. I know there were some holes along there with no
.water. There was one hole up there near the 15 mile post,
·to the, best of my recollection, that had water in it. Any
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other hole that was there I know nothing about it having
water in it.
Q. How far was that water hole you were talking about
from the scene of this alleged place where this fire started?
A. I disremember now, a.bout a thousand feet or something
like that. I couldn't tell. ·
Q. According to you then the nearest water hole to the
place that fire started was a thousand feet or something
like itY
A. Tha.t is the best I can recollect now, somewhere around
a thousand feet, up the right-of-way toward the 15 milepost. There were holes along there but if any hole had water
in _it, I have never seen it.
Q. It has been testified, M·r. Smith, that one of these
negroes was about half way between where they said there
was a water hole and the fire and the other was
page 2775 } back down at the water-hole. That is wrong,
is it?
A. Just like that.
Q. Both of them right together Y
A. Yes, sir.
Q. Standing right close together!
A. Walking.
Q. They were walking Y
A. They were walking when I seen them.
Q. Were they walking toward yon f
A. Yes, si·r, coming toward us.
Q. But you wouldn't say that they had been over in the
woods and were coming out of the woods?
A. What say?
Q. Do you want the jury to understand you are willing to
swear they were coming out of the woodsY
A. They were on the north side of that ditch 'vhen I seen
them. They must have come out of the woods. That is practically what we call the woods, the back side of tha.t ditch.
Q. And yon are willing to swear that they came out of
the woods and not from down in the bottom of that ditch
where there was a water holeY
A. I would swear they were on the back side of that ditcli.
Q. And both of them were right together?
A. Right together.
page 2776 ~ Q. They were not over three feet awayf
A. Oh, I don't know. They might have been
five or ten feet but they were practically together.
Q. Wasn't one of them half way up tp where yon were
or anything like that and the other one back!
__ _
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A. No, they come out of there together, on that side, with
cans and different things on their back, fire fighting tools.

Mr. Savage: It is about adjourning hour. I 'vant to
go into this statement which will be rather lengthy and I
would rather not be interrupted if your Honor would like
to adjourn now.
At 1:15 P. M. the court took a recess until 2:00 o'clock
P. M. fDr lunch.
page 2777

~

AFTERNOON SESSION.
Portsmouth, Virginia, October 26,: 193L

The court met at the expiration of the recess.
Present:

The same· parties as heretofore noted.

B. C. SMITH,
a witness on behalf of the defendant, took the stand for
further cross examination, and testified as follows:
Examin,~d

by Mr. Savage:

Q. Mr. Smith, you produced here a statement that you

claim to have been signed by Lester McCall and Ben Tann?
A. Yes, sir.
Q. Is that it Y
A. Yes, sir.
Q. Marked "Defendant's Exhibit No. 21". Now, Mr.
Smith, that statement indicates that it was written with
two different kinds of pencils. Did you have to change pencils while writing itt
A. No, sir; it wa.s all with the .same pencil. I might have
stuck it in my mouth to dampen it.
Q. It was the same pencil, written at the same timet
A. Yes, sir.
Q. What was written underneath here that was •rubbed out
on that fourth line of the statement Y
page 2778 ~ A. There was some mistake· I made. There
·
was no change that has been made in that.
Q. What was written underneath there was obviously written in the same kind of large writing that these first three
lines were written in, wasn't itY
A. I don't understand that.
Q. You could see enough of the letters left underneath

1704

· Supreme

Court of Appeals of Virginia.

that cramped style ·of writing to show that those letters
were about the same size as the first three letters, couldn't
youY
A. I recollect, in writing. that out that evening, I rubbed
out some of it, but I don't recollect· what I had.
Q. You recollect you rubbed some t
A. I recollect I rubbed out some· words and wrote some
more under it.
Q. So this whole iine was filled out, wasn't it, can you
say, or can't you say!
A. I don't remember now. That is my handwriting. I
know that is my handwriting.
Note : The question is read.

Q. Your answer to that question is that "It is my handwriting''¥
A. Yes, sir.
.
. _ ... __
Q. Is that the way you want to answer that· question 1
A. Yes, sir.
Q. Now, Mr. Smith, it also appears by this statement,
does it not, that McCall and Tann's names were
page 2779' ~ apparently written by the same pencil that wrote
these first three lines 1
A. Yes, sir.
. Q. And it looks like a different pencil wrote the small
handwriting that is inserted in there and ran ·out on the
lines 1 It looks that way Y
A. How did you say Y
Q. It looks like a different pencil that wrote the small
in here, which runs out to the leftY
A. I can't tell the difference.
Q. Anybody picking this paper up and! seeing that line that
has been erased, and seeing underneath that line t_ha.t has
been erased the names of McCall and Tann, and then seeing that the line had been erased, and what would take
about three lines in big writing and put. in in small, it would
.
look like it was with different pencils Y
A. It would look like that.
Q. The same pencil which wrote that little writing and
crowded it so it was bound to run into the name already
. signed there, made this mark down here, didn't itt
A. I don't remember.
Q. It looks that way, don't it Y
A. I don't know.
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Q. Don't it look like it was mad~ by the same pencil that
wrote that?
A. It looks that way.
page 2780 ~ Q. If that ·writing had been there, if that
small writing had been there before Ben Tann
and McCall wrote their names, they 'vQuld naturally drop
down beneath itY
A. I don't know whether· they did drop down. I know
that they signed, is all I know about it. I don't recollect
how they dropped down, or how.
Q. You don't recollect f
A. No, sir. ;
.
Q. But anybody that was not familiar with that, it would
look like this small writing up here, with a little line, which
shows that it was meant to be at the top, it would look
like it was written in there after they signed their names T
A. I don't lmow whether it would, or not.
Q. Look at it. It looks like after these names were written you wrote something up there and didn't have room 7
A. I don't understand it.
Q. Yon don't understand it Y
A. No, sir.
Q. You don't know why it looks like that f
A. No. It is the way we signed it.
Q. Now, Mr. Smith, when you testified at the Richmond
Cedar Works trial, you testified then that you took a state.:.
ment from McCall and Ben Ta.nn, didn't you Y
A. I think I did. I am not sure.
Q. Had you already given this statement to the Norfolk &
Western people before the Richmond Cedar Works trial?
A. I gave it to them before.
page 2781 ~ Q. And when you got on the stand you testified you took the statement from them Y
A. I don't recollect that.
Q. Your testimony will show¥
A. I don't recollect. There was so much of it I couldn't
recollect.·
(~. So that you testified on the stand that you had a statement from these people, at the Richmond Cedar Works
trial; is that rightY
A. I might or might not. I couldn't state positively Ii
did.
Q. Arid you had, previous to the Richmond Cedar Works
trial, given this statement to the Norfolk & Western people?
- A. Before what?

:-------
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Q. Before the trial 7 ·
A. Yes, sir, before the trial, but not. before the :fire.
Q. And they had it at that time?
A. Yes, sir.
Q. Now, on page 1173 of the transcript in the Richmond
.Cedar Works case, partly in answer to a question (the answer is about a page long) you said "While ~{r. Poarch
was getting up the men I goes back to the gang of men
I left in the swamp, and I got a statement from Ben Tann
and Lester McCall, and then I goes back to get Mr. Poarch.
A. Yes, I recollect something like that.
Q. Now, Mr. Smith, you waited until after you
page 2782 ~had taken Mr. Poarch and Mr. Oliver to Suffolk before you tried to get this statement,
didn't you!
A. Yes, sir.
Q. You didn't wa.nt them around Y
A. I didn't care nothing about them before around. It was
no secret.
Q. But you waited to get the statement until after you
went back to get Mr. Poarch?
A. Yes, sir.
Q. Mr. Smith, you know this right of way along 15 milepost, down to 13 mile-post, pretty well, don't you Y You
spent the last eigl1teen years of your life down there Y
A. Pretty much.
Q. You work along a.nd ride up and down between 13 and
18 mile-posts Y
A. Yes, sir.
Q. Do you know a pole sometimes called the knotty pole?
A. Yes, sir.
·
Q. Do you know where the section ca.r set off is down
there not very far east of the 15 mile-postf
A. Yes, sir.
Q. And do know where the block signals a.re down right
much further to the east? Do you remember that f
A. Yes, sir.
Q. And pretty ·close to that block signal, on the south
side, there is another section set-off?
page 2783 ~ A. Yes, sir.
Q. You know those locations, do youY
A. Yes, sir.
.
Q. I hand you a blue print of a section of that track. This
is the same thing as in evidence except it is not marked.
Take hold of that, will you Y I hand you a blue print show~g a section o! the Norfolk & Western railroad, including
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the 15 mile-post and east from the 15 mile-post, down a
little beyond the block signal. Now, according to your
notion, this Richmond Cedar Works fire, of October 4th,
started in between the 15 mile-post and the block signals,
didn't itt
A. Yes, sir.
Q. Will you point out on that map where it started!
Mr. Gravatt: We object.. It is not on the map introduced.
There is a map as a part· of the evidence in this case, and
we think the witness ought to be examined as to that.
Mr. Savage: It is the identical map without that point
I ask him to locate on it.
!Mr. La'Wrence: Mr. Rogers identified several of these
maps.
The Court: I do not think he is entitled to have the map
on which it is marked.
Mr. Savage: That is the only difference.
Mr. Gravatt: What is the purpose of the
page 2784 r question Y Is it to confound the witness, or to
·
locate the pointY If the point has already been
located by an engineer, why try to locate it again i
Mr. Savage: I understood the witness to testify the point
was at a different place from what he claimed, and I want
him to put on the map where he claims it is.
The Court : If he can do it, he can do it.
Mr. Gravatt: But he is not a civil engineer, and only
a section hand.
The Court: If he can do it, he can.
Mr. Gravatt: He may be familiar with physical conditions. An educated, experienced man, can easily be conf0'1med by a blue print. If they are trying to confound him,
I do not think it is fair, and they have located it by a competent engineer.
The Court : Go ahead.
Mr. Hughes: Explain the map to him.
By Mr. Savage:
Q. This is the 15 mile-post, as I understand it, Mr. Smith,
and this is the section car set-off.
A. I don't know for sure whether I could describe the
·
section car set-off.
Mr. Hughes: Listen to him, as he is giving the infor-·
mation about the map.
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page 2785} By Mr. Savage:
·
.Q. This is the section car set-off, and this .is
the knotty pole, as shown on this. map ..
A. I understand that.
Q. And this is the block signal as shown on the map,
and right across there, I mean across opposite the bloek
· si~al,. is another section car set-off.
· The Court : Show him which is east and west.
By Mr. Savage:
Q. This is towards Norfolk, east, and this is to,vards Suffolk, west ..
Mr. Hughes: Tell him what these are along the nortb
side of the track.
By Mr. Savage:
Q. They are· telegraph poles f
Mr. Hughes: Yes.
By Mr. Savage:
Q. These are telegraph poles, beginning No. 1, 2, 3, 4
and 5, being numbered from the 15 mile-post.
Mr. Hughes : And the knotty pole is one of these.
By Mr. Savage:
. Q. And the knotty pole is one of these, being numbered
11.
. A. There is not but one thing I can tell you, and that is
this fourth telegraph pole below.
·

page 2786

~

By Mr. Hughes:
Q. What do you mean by below?

A. East.
I

By Mr. Savage:
Q. 1, 2, 3, 4; is that right f
A. Somewhere in that location.
Q. Four telegraph poles.
Mr. Hughes: Mark wh~re it is.

.,\

----~~~------
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Savage:

Q. It would be on the south side of the track; wouldn't

HY

.

A. Yes, sir. The Richmond Cedar Works fire wa.s somewhere in tha.t neighborhood. You understand I didn't measure the feet.
· Q. I am marking it with three pencil marks coming after
an acute angle. Now, Mr. Smith, which direction from where
the fire started, east or west, on the other side of the railroad is the point that you claim the fire came from y
A. Do you mean where the fire came from Y
Q. Yes.
A. It is on the north side exactly opposite the fire where
"it was· burning on the south. It was right straight across
the track.
. Q. That would put that, then, over here (indicating) ?
A. That is the north side, ain't it Y That is where the
.fire came from.
Q. That is across Y
page 2787 } .A. Yes, sir.
Q. And that is directly across the track to the
.north?
A. I can't say whether it is square across, but practically.
You might say across.
Q. Not east or west to amount to anything Y
A. That is right, not east or west to amount to anything.
Q. Now, on that point right north of where the fire started
on the south, did I understand you to say that the north
side of the right of way had been burned or had not been
lJurnedt
·
A. There are places there that had not been burned up
until that day. There is a block in there, understand me, of
twenty-five or thirty feet that hadn't been burned-a place
in the woods that hadn't been burned.
Q. I am not talking about the. woods, but let us get that
·straight. Tl1e westbound track of the Norfolk & Western
is in the middle of its right of way, isn't it Y
A. Yes, sir.
Q. On the north side of that westbound track there is
about fifty feet from the north side of the westbound track
to the northern edge of the right of way of the railroad,
isn't it Y
A. It is claimed to be a one hundred foot right of way.
Q. I am asking you to tell the jury whether the right of
way between the railroad track and the Northern edge of
the right of way, right opposite where the fire started on
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the south, burned on October 4th, or didn't burn on October
4th!
, page 2788 ~ A. On the north side Y ·
Q. Yes.
_
A. It didn't burn between the tracks and the back side of
the ditch.
Q. It didn't burn between the track and the back side of
the ditch?
A. No, sir.
Q. So the fire that was burning on the north only burned
from the north side of the ditch north Y
A. Yes, sir.
Q. It did not come in to the right of way?
A. Not across that ditch into what we call the right of
way.
Q. Now, Mr. S.m.ith, I understood you, or I thought I understood you, this morning thatt he fire had burned right up
to the tracks on ~he north side of the railroad, just opposite the point where the fire broke out on the south side ; .
you did not mean to say that, if you said itY
A. No, sir, I didn't mean to say that, if I said it.
Q. Now, will you tell the jury if it· burned r~ght up to the
ditch on the north side, or was it some distance off from the
ditch 7
A. Yes, sir, it burned right up to the ditch, right up on
the bank. The bank is about that high. It is not a real
ditch, but something cut for the right of way.
A. It burned up to the ditch, you say?
A. Yes, sir.
page 2789 ~ Q. And didn't come over the ditch 7
A. No, sir.
Q. Now, Mr. Smith, according to my recollection of your
testimony at the trial of the Richmond Cedar Works case,
you testified that the ditches along the right of way of the
Norfolk & Western Railroad, both the north ditch and the
south ditch, had not been cleaned out in years; is tha.t right!
I correctly understood that, didn't I Y
A. I don't recollect on that question.
Q. Don't you remember being asked about the right of way
of the Norfolk & Western Railroad, and you testified that
you cut the grass an<l weeds off the right of way once a
year Y Do you remember that Y
A. Yes, sir.
,
Q. And that this particular year you cut them about the
4th of July, or somewhere about that Y
.A. I started on Monday afteri the 4th of July.
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Q. Monday after the 4th of July was when you went. anu
· cut off the weeds on the right of way. Then you were asked
whether or not the ditch which is on the edge of the right
of way had been cleaned out, and you said yes, sir.
A. I don't know.
Q. It is a fact, isn't it Y
A. We cut out to them ditches.
Q. And your instructions, what you were instructed to do
and wha.t you do is once a year, around about
page 2790 } the 4th of July, you go there and cut off the
weeds on the right of way down to the ditches f
A. Yes, sir, down to the ditches. ·
Q. And you leave the ditches as they are at the edge of
the right of wayt
.
· A. In ordinary years the ditches are full of water and we
don't get into the water.·
Q. And this particular year, in 1930, along about the 4th
of July, or the Monday after the 4th of July, you had gone
there and cut down these weeds on the right of way, but yon
had not done anything about the ditches Y
A. No, sir.
·
Q. What sort of growth is in these ditches? What is growing theref
A. Water grass, water weeds and cat-tails and things like
that grow in the water.
Q. They stand up about how high f
A. Six or seven or eight feet high.
Q. Six or seven or eight feet high 7
A. The cat-tails do.
Q. And the grass ·stands up how high Y
A. About like that. (illustrating).
Q. About waist high Y
A. Something like that, yes, sir.
Q. When does that grass usually get dry in the fall f Is It
killed by frost, or what kills it f
page 2791 ~ A. Yes, sir, it is killed by frost.
Q. As a matter of fact, in the summer time,
when it is dry, it dries up and gets yellow, doesn't itf
A. That that is growing that year does-the growth that
is growing that year stays green, but it has anywhere from
three to ten years old rotten stuff that is lying there. It
is practically green the year round except when frost kills

it.

Q. Now, in the fall of 1930, how was the stuff on the railroad right of wayY Was it dry or green-! mean the stuff
growing?
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r A.· That which the growing was green, and that which
had been cut down was dead.
Q. How about the weeds that were cut downY They were
lying there as they had been cut down T
A. Yes, sir.
Q. They were lying on the top of the ground f
A. Yes, sir.
Q. And they were dryf
A. Yes, sir.
Q. How abont the grass that was standing up, whether
growing .of not growing-such grass as is shown in the
picturesf
· A. It was wilted.
Q. It was green grass and wouldn't burn f
A. Green grass mixed up with the old grass that I1ad .been
there hvo or three ·years \VaS all mixed topage 2792 ~ gether. •
Q. The grass on the railroad right of way
would burn if yon struck a match to it or struck a sparkY
A. Where it was thick enough to burn, except when it
was wet.
Q. On the 4th day of October the grass on the soutll side
of the railroad did not have any trouble burning, did it?
It burned, didn't it f
·
A. On the right of· wayf
Q. Yes.
· ·
A. It burned when it backed np to it.
Q. When you got there that day, it was burningf
A. Yes, sir.
Q. There was not any question about that stuff burning,
was theref
A. Just getting enough together to burn, is all.
Q. Mr. Smith, you have testified, as I understood you,
that on some occasions after the fire of October 4th, anumber of men were down with you on the Norfolk & Western
Railroad, and you pointed out to them an old log, or an old
stnmp, or some old place there as marking the point where
you claim this fire came from on the north side; do you remember thatY
A. I did not· get the question exactly!
Q. Do you 'remember the occasion you were down there
with Mr. Carey, Mr. Dudley, Mr. Rogers and several other
men, in November of last year.
.A. Yes, sir, I remember it.
page 2793 ~ Q. .And you pointed out, at that time, an old
log, or stump, or whatever it was, on the north·
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side of the Norfolk & Western Railroad, which you said was
where this fire came from that burned on the side 7
'
Mr. Gravatt: He didn't say where the fire came from,
but where the :fire burned. That is the difference in the testhnony.
.
·
Mr. Hughes: He was asked if he pointed out a log, and
then he told what it was.

I

~

By Mr.. Savage:.
Q. Was the log burning when you were there in Novem.
berY Was any log, or anything else, burning there in November when you were there and pointed it out?
A. I didn't go there in November.
Q. When did you go 1
A. This summer.
·Q. What summerY
A_. This la.st past summer.
Q. Was it burning then!
A. No.
Q .. You did point out where you claim the :fire came from
on October 4th 7
}.....Yes, sir..
Q. All right. Point out on this map where it was 1
. A. I will not say exactly the distance, but about four tele~
graph poles; that the fire was right opposite the
page 2794 ~ point, about seventy-five feet from the right of
·
way, opposite the. point that burned on the south
side .
. Q. And the place you pointed -out to. them was direetly
opposite where the :fire started, about seventy-five feet from
the northern edge of the right of way Y
A. Yes, sir.
Q. Is that right 1
A. Yes, sir, and I also said there is a place that burned
down yonder east of that.
Q. Was that this s:ummerY
A. No; that was when I was with Mr. Dudley.
Q. Didn't you just tell me that that was last summer you
were there?
A. If I. did, I misunderstood you. I didn't understand
you about last summer. I thought you were talking about
in November, or after October 4th.
Q. I thought you were down there in November, but you
JUSt told me it was last summer you were there?
A. It was last summer I went there and located it. Me
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and ~fr. Robert Atkinson were there last ~urpmer., but it 'vas
in 1930 I" poihted it out:·
··
··
· z. ·
Q. It was in November, 1~30, you pointed it o~tY
A. Yes, sir, out :nof last sUmmer.
Q. If those gentlemen to wliom you pointed it out testify
that you pointed out & place to th~ east of this cross mark,
· ·
they are all wrong, ar~ they Y
• · ··
page 2795 } A. I can't say that ·they ·are wrong.
Q. What could you sayf
.
· ·
~- I say that th~ point I spok~ about is the point, and
it 'is up to them to be wrong.
· Q. In other words, they are wrong if they locate & dif:ferent place for the fireT
· A. Yes, sir;· that is my understanding.
Q. In other words, these gentlemen have been on the stand
and they have undertaken to tell this jury the spot yon told
them was the place where you said the fire started from .. If
they place that point to the ea·st of where you now: say it was,
then they are wrong, are they f
·
4,.. Those gentlemen might have misunderstood me.
Q. Now, when you went there to point it out, did you go
to the plac~ Y
•
A. No, sir ; ~ staye_d up on the track and pointed it out
to them.
· Q. If you pointed straight north~ they conldn 't understand
y~u to be pointing this way!
A. The fire was in this shape, north of "the track, and I
pointed· over about seventy-five feet, the place that was burning the day th1,1.t the fire was burning, and I said "Yonder
is an old log that smoke is coming from'', and that w.as in
November.
Q. Is that all you did, was to point across the w:oods Y
A. Yes, sir.
page 2796 } Q. You didn't go to itf
A. No, sir.
Q. Where were you standing when yon pointed to it f
A. On th~ railroad track, standing up on the railroad-track.
Q. Y9n did not go to the edge of the right of wayT
A. I might have gone down to the edge of the, right of
way:, but I don't recoll~ct that.
'Q. D~ you ~~me.mb~r, · at the. time yon pointed that out,1
that Mr. Lynch w.as there'
··
·
A. Who'
Q. Mr. ·Will9nghby: Lynch~
A.
I believe
I- do.
· · ·· ·
- •• :
.'".. - ,.. •
.._l.
• -·
~ ~
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Q. Don't yon remember his notching a telegraph pole right
there at the pointY
.
·
A. No, sir, I don't remember it.
Q. You don't say that he didn't do it, but you don ~t rememberY
·
A. I don't ·say that he didn't.
Q. Well, now, Mr. Smith, was the point that you pointed
out to these gentlemen, Mr.. Dudley and Mr. Rogers and
}ifr. Lynch and Mr. Carey and others, in the ditch on the
north of the Norfolk & Western, or seventy-five feet or something like that in the woods f
A. About seventy-five feet back of the ditch. There was
~ ~pg right near the edge of the ditch burning at the time,
..., · .. __
.and the peat. The point was seventy-five feet
page 2797 t from the back of the ditch, and maybe further
than that. I didn't measure it, and it has not
b~en measured that I know anything about, but I judg~ it
to be about seventy-five· feet.
Q. If all of these gentlemen, or any part of them, have
testified that the point you located was ~ight at the ditch,
they are wrong, aren't they?
A. They misunderstood me.
Q. Mr. Smith, what you were doing th~re with these gentlemen was to show them where the fire came from Y
A. I am glad to do anything for anybody when I am not
busy.
Q. The main purpose of your talking to them was to show
them where the fire came from f
A. Yes, sir.
.
Q. Mr. Smith, have you undertaken to point out, prior to
this trial, to Mr. Altizer, the civil engineer of the Norfolk
& Western Railroad, the point where you cla~m this fire cam6·
fromt
A. Yes, sir.
~

Mr. Hughes: It has not been marked on the map yet.
Altizer is yet to do it.
By Mr. Savage:
Q. Mr. Smith, the day that this fire started, the :fire of
October 4th, on the south side of the railroad, did you put
any mark there to indicate where it started f
A. There is a car spring set out there.
Q. That was put there long .~ter the :fire f
page 2798 ~ A.. Yes, sir.
~· Th~t fire o~ Saturda!, t~~ da! it started,
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burned along .the Norfolk & Western railroad for half a mile
or more, didn't it, on the south side T
A. Yes, sir, something like that.
.. Q. How .did y~u identify the exact spot where it started Y
A. From the c-ypress tree on the north side.
Q. You noticed, when you got there, that there was a
cypress tree on the -north· side f
A. And there was a pile of ties just east of \vhere the
fire was backing up to the right of way.
Q. On the south side of the railroad f
A. On the south side.
Q. Do you mean there was a pile of ties on the south side
of the right of wayf
A. On the south side of the right of way just a few feet
from the fire that was burning.
Q. Did the cross ties burn up f
A. N p; we had raked around them.
Q. The fire had not gotten to those c.ross ties \vhen yon got
· theref
A. No, sir.
Q. How far was it awayf
A. About four or five feet.
Q. Did you stop right then and there and ha.ve your men
rake around them f
page 2799 r A. No ; they were raked around previous to
that time. There was several piles of ties up
a.nd down the railroad that hadn't got burned.
Q. You raked around them?
A. Yes, they were cross ties, and we had to rake around
them.
Q. How wide did you take around them t
A. About two feet.
Q. Was the space of two feet wide enough to keep fire
from crossing that dayf
A. Oh, yes, it was sufficient to keep .it from crossing
The ties had dirt on them.
Q. What do you mean by the ties had dirt on them 1
A. The cross tie piles were covered over with dirt.
Q. Do you mean it was like a compost-you had gone and
covered them 1
A. There were a few shovels -to keep the sun from drying
the creosote out.
·
Q. How high were the piles f
A. About three feet high, or something like that.
· Q. How many other piles or cross ties did you have along
on the right of way?. · ·.

-------~------
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A. I don't recollect. There were several piles along there
Q. Several piles right along in that section 7
.A. Yes, sir.
.
page 2800 ~ Q. How far from the nearest one are you
,
talking about?
A. Two or three hundred yards .
. .Q. And another about the same distance 7
ll. 1res, sir.
.
Q. And another up the other way about the same distance-!
A. 1res, sir, there were some up the other way.

RE-DIRECT EXAMINATION.
By Mr. Hughes:
Q. Now, explain further to the jury, Mr. Smith, how you
located the place 'vhere the car spring· was when you showed
it to Mr. Altizer? flow did you connect the car spring with
the fire, in other words 7
A. The car spring was lying do'wn, and the fire burned
around the car spring and it was lying there in the burned
ground, and Mr. Uzzell was down there there, and he taken
it and set it up a. short distance on a tuft.
Q. How far did _he move it!
A. Just a few feet.
Q. And how near the ties was that car spring!
A. Something like ten feet.
Q. And the ties are gone 7
A. Yes, sir, they have been mobed.
Q. But the car spring is there 1
A. Yes, sir, and the hole is there where we dug to get the
dirt to cover the ties.
jage 2801 ~ Q. Now, you spoke, in your testimony, of hav. ing seen since the fire a hole in the ground where
the patch of reeds and cat-tails on the north have been
burned; is there any way f~r the jury to locate where that
hole is?
A. There is a cypress tree.
Q. Where is the hole in the ground with reference to tlte
cypress tree? ·
A. Back of it, north.
Q. And that is where the reeds were Y
A. Yes, sir.
Q. How did the hole get in the ground 7
A. Burned in there.
Q. In wha~T
A. The peat and reed roots and stuff like that
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· Q. When you went up on this occasion, about which you
have been asked by counsel on the other side, with ·Mr. Lynch,
Mr. Dudley, Mr. Carey and others, did the party go there
at their request or at your request?
A. They went there at their own request, and I just hap"!
pened to run up on them.
Q. You were asked certain questions about why the patrol
.. didn't .go out ahead of No. 99, following the Pocahontas,
and then that subject was not completed but the subject
was changed. Can you now give the jury any reason, or
reasons, why the men were-you said that they were following orders, I believe was the expression; what were those
orders, and what was the reason Y
· page 2802 ~ A. The orders were to follow each train as
far as possible through the swamp from Jericho
tank to Yadkin, and they were instructed to stay on the
safe side out of danger of the train hitting the car. They
went down behind the Cannon Ball that morning and were
supposed to follow the Pocahontas back. When the Povahontas ran, we were looking for train 99. There was so
much smoke in the swamp that day that they couldn't see
to run the eastbound track, afraid something would come
down the eastbound track and hit them.
Q. You mean against traffic?
A. Yes, sir. They were afraid to come out ahead of 99
and afraid that they couldn't get the car out. . The car
weighed about 1,100 pounds.
By the Jury:
Q. How many men were on the patrol f
.A. Two.
By Mr. Hughes:
.
Q. How many men does it take to handle the car f
.A. It takes six awful good men.
Q. And there were only two men in the patrol Y
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Savage :
. Q. Mr. Smith, I understood you to testify on your direct
examination that these patrol men were ordered
page 2803 ~ by you to wait, after the Pocahontas passed,
until this freight train came out, and it always
came about fifteen minutes behind it Y
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A. Yes, sir.
.
....,
Q. That is what you told .them, to come behind the westbound freight train Y
A.· Yes, sir.
Q. What they were doing was to wait for the westbound
freight train t
A. Yes, sir.
Q. Where did you ·get the idea that they were afraid to
come 7 They came as soon as the westbound freight train
cam.eY
A. That is what they did.
Qt. They were not supposed to come before that, were
they f You told them to wait until 99 came f
A. Yes, I told them that.
Q. They were under your orders to wait until after the
Pocahontas passed and for 99, which followed the Pocahontas, and then to follow thatY
A. That is for 99, if it was on time, and when it was late
it was usual to come the eastbound track.
Q. And you said that they were supposed to wait until 99
came!
A. Yes, sir.
.
Q. If there had not been any smoke in the eastern part of
Virginia, they would wait until 997
page 2804 ~ A. Not every time.
·
Q. But that is what you told them to do¥
That was their orders-!
A. That was the order.
Q. And they were waiting for 99, and they were expecting
99 behind the Pocahontas, in about fifteen minutes Y
A. Yes, sir.
Q. And that particular day it didn't come, and they waited
for it to comeY
A. Yes.
Q. And they waited because they were told to do it f
A. Yes.
Q. And it didn't have anything to do with smoke t
A. As a usna1 thing they buck traffic.
Q. Yon told them to wait for 99, didn't yon, Mr. SmithY
A. I did.

.
J. M. MUSSELW~ITE,
a witness on behalf of the defendant, being duly
tified as follows:

sworn~

tes-

:l720

·~
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Examined by Mr. Hughes:
Q. What are your initials, Mr. Musselwhitet
A. J. M.
Q. Your age?
page 2805 } A. Fifty-four years.
Q. How long have yon been official photographer for the Norfolk & Western Y
A. About twelve years.
Q. Did you, at our request, take the photographs in connection with this Ackerly caseY
A. Yes, sir, I .did.
Q. Have you field notes of the time and place of those
photographs!
A. Yes, sir.
· Q. Mr. Musselwhite, are these photographs numbered on
the back.f
A. Yes, sir.
·Q. Please take photograph 16021 and tell us the facts
concerning the taking of that photograph-when it was
taken, and where, and where the camera wasf
A. That was taken October 7, 1931. The camera was located approximately 2,000 feet east of mile post 15, about
·seventy-five feet north from the track, pointing southwest,
showing whole-Q. (Interposing) Don't say anything about what it shows.
I just want yon to state what time the pictu:res were taken,
how the camera was located and where it was .placed 7
A. The camera was pointing southwest.
Note: The picture is filed as Exhibit No. 22.
Q. Now, pick up photograph No. 16022, and give us the
circumstances of the taking of that Y

page 2806

~

.A.. T11e camera was moved over on the fill or
the railroad opposite the same position that
it ha.d been standing.
Q. Moved over where Y
.
A. On the bank of the railroad, and pointing back towards
·.the same position I had been standing in.
Q. In other words, this picture is a photograph of tbc
place from which you took the other one Y
.A.. Yes, sir.
Q. And is looking north and slightly east f
A. Slightly.
Q. From the track f
A. Yes, sir.
'I
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Th1s .P?ot.qgra.ph ~.s -~fil~d .'as· Exhibit No ..23.

By. Mr.' Sav:age: ·

·· ·
. Q. It was "t~~n the· sa_me. d~y 7
~ A. Yes, sir.
_,

By Mr. Hug}les:
.
. Q. No. 16023; tell us apout thaJ 7
.
' A. The came~a w~s .lJlovea over .on th~ fill on the south
side of the. ,railroad, about opposite the same . place I had
been standing, pointing .southe~;tst, more to t11e east. .
;. ·Q. Showing tb~ territocy ·.south .of the ·?-"~i[r.oad f'
·
. . ~. Yes, s~r. .
· .·
_
·
.
. .
..
Q. Now, I notic.e in that photograph there is a men standjng, and right und.er the. right_ hp.nd of. Jh~. . man there is a
little white handkerchief _or ~omethh1g what ·is that~ Q.o you
.
. know?
.
page .2807 .} :.A..~ .There .is .a~ old. car. spring-~ - .
,
Q.. A~d. tll:e. haiidkerchie~ is on the car spring 1
A. Yes, because the car spring was shellaced.
( Q...Th~ handkerchief was put on it to make it apparent
where_ the car spring w~s. in the p)lotogr~pht . '
.
A. Ye~, sir.
· ·
Note: ~his·· photogr~ph isJUe.d as ~xhibit No. 24.

By. ~If.

G~nvat~:.
· . .
·
·
State ~he~ those photographs were taken?
~· OctoQer .7, .193~.
·

r •• Q.

l3Y.: u~·. sav~ge:

..

.
..
16023 .sta~ding on th_e right of
way of the Norfolk & Wester1i?. .
.
A .. I couldri 't ~ay. ~hether he .was exactly: on .the. r~ght. of
wa_y, or pot, beG~use I did~ 't. ask th~t que.l?tiol,l. _at the time,
bu't. standing approximately about tlie right of way.
Q. You don't know whether he is standing in the ditch
that ma1:ks the edge of the right of way, or not?
A. No, sir, I do.. not._

. Q. Is this m.fln. ip

By' Mr .. Hugh-es:. · ·

P.ictur~

,
Q.. :Now, we were about to proceed to picture 16024.
A. The camera was on the north side of the railroad abont
one hundred feet east of the place where the former picture
was made, pointing more to the north.
Q. One hundred feet east of what 7
~

~----------
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''· I.,

A. The place where I made the first pictures.
page 2808 ~

Note:
No. 25.

This photograph is filed as Exhibit

Witness: There was a little cypress tree, and I was near
the cypress tree in the first pictures, and I was in this one
one hundred feet east, and I was showingQ. Don't say what it shows. That is for the jury to say
from the pictures. Picture No. 16025, please, Mr. ¥usselwhite?
·
A. In this picture we went across to the Virginia Electric
& Power Company's line. The camera was placed up on the
side of this tower about twenty-five feet high from the
ground. The camera was looking south over this cut-over
area.
Q. And about what point on the railroad is it opposite!
When you went over there, how did you go-did you go
directly or obliquely?
·
A. We went directly from the railroad.
Q. Direct from where Y
.
A. We went over a line that the civil engineer had cut
through.
Q. Which line? .
A. I haven't this line identified.
Q. The lines are shown on the map. Would you know
by looking at the map which line it is? Was it east or west
of the point where you took the other pictures Y
A. It is east. I was told that this was the Camp-Ackerly
line, where we went across to make the picpage 2809 } tures.

Mr. Savage: I think we will have to object, and ask to
have stricken out what he was told.
Note: Photograph No. 16025 is filed as Exhibit ·No. 26..

By Mr. Hughes:
Q. Could you look on the map and tellf If you know,
it is all right, but if you don't know, I will have to prove
it by somebody else. There is the map. ·
Mr. Gravatt: The red lines are the outside lines of
.Ackerly..
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By Mr. Hughes:
Q. Was there anything to identify the line-s-was there
any landmark or monument to identify itt
A. I don't know.
Q. I will have to show it by somebody else.
1

The Court: The jury will disregard what he was told
about the line.
By Mr.. Hughes:
Q. Could you give us a general idea of how far it was
from the point where the other pictures were taken along
the Norfolk & Western!
A. It was not very far..
Q. What do you mean by that t
A. I had to move my camera up with the motor car a little,
a little east.
,
Q. You could not give any idea how fart
A. These lines are all numbered by letter,
page 2810 } and I didn't ask ior a letter when we come· to
the line because the civil engineer was making
the notes.
Q. Was Mr. Altizer with you 7
A. Yes, sir.
Q. What is the last one you told us about t
A. 16025.
Q. Now, "tell us about 160267
A. The camera was in the -same position as the former
picture, looking southeast.
·
Q. Southeast instead of what 7
A. The other was pointing southwest. The other was
pointing south, but showed more to the west.
I

Note: This photograph is marked Exhibit No. 27.
Mr. Savage: I regret to take any undue· amount of time,
but I hardly think it proper for the photographs to go to
the jury.
Mr. Hughes: They are all marked, and will be shown
by the civil engineer. I can put on the engineer now, but
I didn't think it made any. difference how it was proved.
Mr. Savage: Tt will be all right if he will segregate them.
Mr. Hughes: They are all marked on the plat.
.
Mr. Savage : He has testified where he took several of
these pictures and placed himself, but these two last ones
he don't know where it was.

i

t.

Hi ..

· Supreme Court of Appeals of Virginia.
Mr. Hugp~s: · D9 _-y;9u .. obj~ct. to hi~ ~roving_
them P!OVlSlonally and- puttmg -Mr. Altizer on·
afterwards y
..
.
.
.
. Mr. Savage: . I d9 n'ot want l the~ to io to the ~ jucy rlntil
the.y· a.r~~ pr~p~rly pr~v~d·. : . . ·. . . .
. _ . . . .. .
_ Mr!' I;fughe&: ~eaye ·the stand, please, ~r. Musselwhite~
.. The Court: How many· ate th_ere ¥ ·
·
.. ~r. Hngh~s: Sixteen. . . . _.::.: :.. ; ..
.. .
I

page 2811 }
~.:

l

:

I

.· ,
J. R. ALTIZ1~IR .. . . .
.
.
. .
'
witness. on behalf' of :'tlie defendant, recalled, testified as
follows=·~-~, ~· :
. . ..
. .. .

a.

~

...

•

..

J

..

•

,.

•

'

Examined by Mr~ Hughes:: · · · · ·
··
.Q. Did yon accompany Mr. Musselwhite .~h~n _he took the
16' photographs in this: .Q.ase w4!ch we:.;e ,taken .on Oct9he~
7th,f .
..
A. Y e~, sir.
_
, Q~ Di4 you indicate on the plat the .positions in. _whic4
these photograph~ were taken f. . .
··
.
·
A. I <;l~d...
.
.
..
·· Q. The nnmbe_rs thaf·you· have given the_ photographs Q~.
the plat ron from. 1 to.16, dQ theyf .
.
· ·.
· A. Yes, sir..
. ..·
.
. . .
. .
.
Q. The p4otogr~phs run fr~m.-16Q2~ to 16_036; how do yo~r
numbe.rs correspond! with. those numbersY_ : : · ) ~ · · · ··
·· 4-. ~y numbers were taken from 1 to 16, consecutively,
~s the pict_ures wer~ t~kqn,. and. my i~pr~si9n is that the
:file. numbers· run consecutively in the saine· manner. The
. . ..
nu~bers pn. the b~ck of _the_ phot9graph~ a:re
page 2812 ~ the file_ numpers. ·.
·
.
.
. .
. . . - _..• : ,. Q., _T~e. l~.st fi,g-t~::r·e,s. ~~ .th~ .-t'Y9 p~1.ot<?gr~pl1~
ru11: aGcording to your nutnbers Y
,t
~ ·· J · •
·
· A. I .am not sure of that.
Q. I Wi_il~a-~~-to {lslr.yorr to ~hQck th~f~h~n you Ie~~e the
standY
·
·
·· ·
I

A. Yes. ·- .
· ··.·
. .
. Q. You have marked tl1em all o~ the .platY
. A. Yes..
.
.
.
Q. Did you· also indicate on tiie track plat, without designa.ting it. as yet, the. place where section forema~. B. 0-:
Smith pointed out the .car spring to. you.f . . . . · ,
· A. Yes.
..
.
Q. Will you now take the plat as posted on the wall and
indicate that place by a red circle with the letters ''C. S. ' 1
indicating "Car spring"Y
..
•

j

•
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, A. ·Yes.

Q. Have you already made an undesignated indication on
the platf
A.· I. have made a cross mark on the plat.
Q. You have marked itf
A. I have enclosed a small white cross mark in a red circle
and put the letters '' c. s. '' nea.r it.
Q. And that little white cross is on all the plats T
A. Yes.
Q. So it may be located on any of them 7
A. Yes.
page 2813

~

CROSS EXAMINATION.

By Mr. Savage:
· ·
Q. Were you with ~rr. ~lusselwhite all the time that he
was taking photographs out there 7
A. In this case, yes, sir.
Q. Are these 16 photographs all that he tookf
A. All that he took on the Ackerly property.
Q. Where else· did you take any 7
A. He went away somewhere to ta.ke some.
Q. How far did he go 7
A. I don't kno,v; I was not with them, but he and Mr. Uzzell
made some another day.
Q. Do you know whether it had reference to this case?
A. Not to my knowledge. I don't think it had reference
to this case.
Q. ·Was it 'vith reference to this big fire?
A. Yes, I think so, but not with this case.
Q. What section o:f the big fire did it have reference toY
A. I don't know.
Q. You don't know whose claim it was on?
A. I don't know, but I think possibly the Richmond Cedar
Works claim, but I don't know. Mr. Musselwhite went away,
he and ~Ir. Uzzell, to take other photographs, and I didn't
accompany them.
Q. Did you accompany Mr. Musselwhite when he took the
photographs which were introduced in the Ricllpage· 2814 ~ mond Cedar Works case?
A. Last summer?
Q. Whenever he took them. The case was tried last sum·mer?
A. That is what I had reference to. I did not.
Q. You did not?
A. No.

~-------
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Q. And you did not indicate on the map which was .filed in
that case where the photographs were taken Y
·
A. No.
Q. Did some other engineer do that?
A. No; it is not on there.
Q. Do you know whether these photographs were taken,
any of them, at the same place the photographs w~re taken
in the Richmond Cedar Works case?
A. Not definitely.
Q. You don't know whether they were, or not Y
A. No.
.
Q. You were not present when the photographs were taken
in the Richmond Cedar Works caseY
A. No.
Q. Were all of those 16 photographs taken on the property of Ackerly Y
A. There was one, the first one and possibly the second
one, taken on the westerly boundary of Ackerly, and showed
some of the Camp land.
page 2815 ~ Q. All the rest of them were taken on the laud
· of C. A. Ackerly and others?
A. Yes. Wait a minute: There were some taken around
the railroad that were not. There were some of the Camp
land on the railroad. ·
Q. Have you got on that map marked wbere these 16 photographs were taken?
A. Yes, sir.
·
Q. How are they marked?
A. With a little white circle and an arrow pointing in the
direction that the camera was pointing.
Q. Any numbers?
A. Yes, they are numbered from 1 to 16.
Q. None of ·those photographs were taken south of the
power line; is that right?
.
A. T·he camera was at the power line pointed south, bnt
the camera was not south of the power line.

J. M. MUSSELWHITE,
a witness on behalf of the defendant, recalled, _testified as
follows:
Examined by Mr. Hughes:
Q. We now move on to picture 16027; what can you tell
·
us about that f
A. We went over to the power line on line B, according
to the civil engineer's survey that he made, and I went up
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this tower about 25 feet and made this picture
page 2816 } 16027 from the tower, looking south from the
tower.
Note: This photograph is marked Exhibit No ..28.
By Mr. Savage:
Q. Is this picture 16027-what is the number given that
picture by your civil engineer!
A.. He should have given it No. 7.
Q. He was just on the stand, and he didn't know what
number he had glven it.
By Mr. Hughes:
Q. Have you a list of your nnmbe·rs and his numbers, so
as to connect them up Y
A. No, I haven't, but the way we made the pictures I told
him to number them from 1 on up to correspond with my
number_. He should have given this 16027 No. 7.

Mr. Savage: If your Honor please, I will have to object.
He said he didn't know whether the engineer's numbers
correspond with his numbers, or not, and the engineer has
just been on the stand, and he says he don't know whether
they do or not. Therefore, I submit a· series of numbers
of the engineer, running from 1 to 16, and the numbers of
the ph~tographer, running from 16021 to 16036. Mr. Hughes: (Interposing) I think it is perfectly obvious
that these numbers do correspond. Mr. Altizer is going
to check it afterwards and assure himself that
page 2817 } they do, and, in the meantime, I think it perfectly proper for this witness to state that there
was an understanding between them that the numbers shoufd
run consecutively, so his 16 numbers should run consecutively
with Mr. Altizer's.
Mr. Savage: He said he don't know.
Th~~ourt: He said No. 1 was No. 7.
Mr. Hughes: I am going to ask about No. 1.
By

Mr. Hughes:

.

Q. Going back to your first picture, which was No. 16021,

how should Mr. Altizer's appear on thatY
Mr. Savage: If your Honor please, I object. He asked
how it should have been.
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The Court: This is merely tentative, and Mr. Altizer
will come and testify to it.
Mr. Savage: We don't know whether he can check it.
Mr. Hughes: Then the court can tell the jury to disregard it.
The Court: Of course it is necessary for him to tie them
together.
Mr. Hughes: We will do that.
The Court : Which is the first that he took f
Witness : 16021.
The Court: Now, ask Mr. Altizer.
Mr. Savage: We just asked him, and he said he don't
know.
The Court : Where is Mr. Altizer Y
page 2818 } :hJlr. Hughes: He was sent out.
The Court : All you have to do is ask }fir.
Altizer which numoer was the first picture that he took. He
testified that it was No. 1, and this man testified that the
first he took was 16021.
Mr. Savage: I asked him, and he said he didn't know.
The Court : This gentleman said the first number was
16021.

Mr. Hughes: I ask that your Honor ask Mr. Altizer.
The Court: Mr. Altizer, did you say the first number
that you took was No. 1 Y
Mr. Altizer: Yes, sir.
The Court: He says the- first that he took was 16021.
Mr. Savage: I am reminded again, if I have to quote your
distinguished friend, the Judge asked the question, and he
asked who he asked it for, and he said, "If you ask it for
the plaintiff, I want to object, and if you ask for myself, I
don't want it asked".
·
The Court : I was trying to save some little time.
Mr. Savage: I feel like I ()Ught to put an objection in
the record to your over-ruling my objection and taking the
situation in hand, and the further objection, even with your
taking it in hand, it is impossible to take picture 16021
and tell where it was taken.
Mr. Hughes: I will do it now.
page 2819
··
you took?

~

~{r. Hughes:
· Q. What was the number of the first picture

By

A. 16021.
Q. Wha.t was the number of the second Y
A. 16022.
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Q. What was the J.lnmber of the third Y
A. 16023.

Q. What was the number of the fourth 1
A. 16024.
Q. What was the number of the fifth f
A. 16025.
Q. What was .the number of the sixth f
A. 16026.
.
Q. What was the number of the seventh 7
A. 16027.
Q. And the eighth 7
·A. 16028.
Q. And the ninth 7
A. 16029.

Q.
A.
Q.
A.

The tenth T
16010.

And the eleventh 7

16011.
Q. The twelfth 7
A. 16012.

page 2820}

.:

Q. The thirteenth 7
A. 16013.
Q. The fourteenth T

A. 16014.
Q. The fifteenth 7
A. 16015.
Q. And the last?
A. 16016.

. ·. j

By Mr. Savage:
Q. The pictures you took are not the numbers you gave.
They are numbered 16021 on up, and your last number, as
you gave it to counsel, was 16016 Y
A. The last picture was 16016, and the first 16021.

1\{r. Savage: That is very illuminating.
Witness: . No; it is 16036, is the last number.
By 1\fr. Hughes:
Q. The last was 160367
A. Yes, sir.
Q. Was that the last that he gave?

Mr. Gravatt: ~~n; he gave the 16029, and he got down to
10. If you turn to the pictures you can see the numbers
on the back.

.~------
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Witness: The

pictt~res

were numbered with a machine.

By Mr. Savage:
·
·
Q. Where were you reading the numbers from when you
answered Mr. Hughes' questions Y
A. From my book.
.
page 2821 ~ Q. What does your book say?
.A. That number taken down here should have
been 3 instead· of 1.
Q. How is it in that bookY
A. This picture was 16 in that book.
.
Q. 16016 is the last number in that book which you gave
to a picture f
·
A. These numbers are numbered with the machine as they
are run through, and these start at 16021 and run to 16036.

By the Court :
Q. 16021 to 16036 Y
A. Yes, sir.
By Mr. Hughes:
Q. The numbers in the book do not corr.espond to tl1e
machine numbers on the pictures T
A. No, sir.
Q. When did you put the numberR in· the book f
A. After I numbered the prints. I numbered them because I took the serial number also. There is a serial number
for each photograph that is made, and it never· changed.
Q. When you made the pictures on the grQund, what numbers did you use T
A. 1, 2, 3, 4.
Q. To whatf
A. To 16.
Q. And you did not put the numbers on the back until you
made the photographY
page 2822 ~ A. No.
Q. Which numbers are wrong in the book T
A. The last six. They run ·from 16 in the book, and r·
stamped these on the back, and I came and transferred it.
By the Court :
Q. Which is the last one?
A. 16036.
Q. That is 16036Y
A. Yes, sir.

N.
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By: Mr. Hughes:
·· Q. Now, will you tell us how many numbers are wrong in
the book, and which ones Y
.
A. It should be 16031, 16032, 16033, 16034, 16035 and
16036.
Q. That is what they should beY
A. Yes.
Q. And they are what in your book 7
A. 16011, 16012, 16013, 16014, 16015 and 16016.
By Mr. Savage:
Q. How about' 16010-haven't you got that?
A. That should be 16031.
. Mr. Savage: I want to -object to the introduction of. these
photographs on the ground, :first, of the apparent utter confusion of the engineer and the photographer on the numbering, and on the further ground that the
page 2823 ~ photographer has said that he put in his book,
in what is supposed to be the original notes
made at the time· the pictures were taken, a number, and
he gave to the photographs, after the photograhps had been
printed, a -qumber ·on the printing machine.
Mr. Gravatt: Will you let me interrupt you 7
Mr. Savage: I will be delighted.
Mr. Gravatf: Stand aside, and go out and clear your
mind, and I will put you on in t4e morning.
Witness: I would rather number them from 1 to 16.
Mr. Gravatt: Go and g~t it clear, and come back ~n the
morning.
G. M. WEST, JR.,
a witness on behalf of the defendant, being duly sworn,

testified as follows :
Examined by Mr. Gravatt: I will state I want to use this
witness now as he is from the dispatcher's office, and he
wants to go back to his office. They are very important
there in the dispatcher's office·.
Q. How old are you Y
A. Thirty-three.
·
Q. You live at Crewe 7
A. Yes, sir. .
. Q. What is your business 7
A. Clerk to the Chief Dispatcher of the Norfolk. Division
of the Norfolk & Western Y
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Q. Have you made, from the Norfolk & Western ·office at Crewe, a compilation of the Norfolk & Western trains which actually ran over the tracks
of the Norfolk & Western between Norfolk and Suffolk in
the calendar year 1930 Y
A. Yes, sir.
Q. Will you please refer to a memorandum and give us
the exact number of trains which ran over the ·Norfolk &
Western tracks in the year 1930, month by month Y
A. My statement shows 10,457 trains operated both east
and west bound over the Norfolk & Western tracks, between
Suffolk and Norfolk, during the year 1930.
Q. Now, break it up into months and give us the number in each month Y
A. In January, 1930, eastbound 505 trains; westbound 502.
February, eastbound 440; westbound 440.
March, eastbound 457; westbound 459 ..
April, eastbound 434; westbound 438.
May, eastbound 431 ; westbound 431.
June, eastbound 425; westbound 425.
July, 423 eastbound; westbound 423.
August, 433 eastbound; 434 westbound.
September, 421 easbound; 422 westbound.
October, 415 eastbound; 413 westbound.
November, 418 eastbound; 417 'vestbound.
December, 426 eastbound; 425 westbound.
Making a total of 5,228 trains eastbound and
page 2825 ~ 5,229 westbound for the year 1930.
page 2824

Mr. Savage: If your Honor please, I do not' know what
the relevancy of this evidence is. I have 'vaited on counsel,
assuming it has some relevancy. Unless there is something
beyond what is shown, I move that it be stricken out as
irrelevant and incompetent. I assume counsel has some
reason for putting it on, and I was waiting for him to connect it up.
Mr. Gravatt: I think it is apparent from the evidence
in our defense, in answering the charges of negligence in
setting out the fire.
Mr. Savage: Not negligence.
Mr. Gravatt: They have charged us with negligence in
setting out fire. They have charged us with negligence in
setting out fire, and they have' proven that there were, nine
or ten evidences of fire in ten miles of track, and we have
p:voved that we operated t~n thousand trains over there in
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1930, and the only scorching on that right of way was nine
or ten spots.
The Court: You move to strike out as irrelevant 7
Mr. SavM'e : Yes, sir.
The Court: I overrule the motion •
. Mr. Savage: We except, your Honor.
page 2826}

CROSS EXAMINATION.

By Mr. Savage:
Q. Do you have in your office a record of the reports receivedA. (Interposing) Yes, sir.
Q. How did you know what I was going to ask 7
A. I say a record of the trains running. I have a copy of
the train sheet.
Q. Is that what you thought I asked you Y
A. Yes, sir.
Q. I think you had better wait until I get through, as you
did not guess well. I ask have you a record in your office
of the reports made of fires set out by these trains Y
A. I couldn't tell you about that.
Q. You couldn't tell whether you have tha.t record, or not 1

A. No, sir.

_

Q. Do you know whether or not a report is supposed to

have been made of fires set out by your trains 7
A. No, .sir, I do not.
Q. If such report was made, it would be in your office,
would it notY
A. I couldn't tell you about that.
CLAUDE ~lAYFIELD (Colored),
.
a. witness on behalf of the defendant, being duly~
sworn, testified as follows :

page 2827

~

·Examined by Mr. Bughes:
Q. Your name is Claude ~Iayfield Y
A. Yes, sir.
Q. How old are you, Claude Y
A. Thirty-five.
Q. Are you a member of section forema.n B. C. Smith's
force?
A. Yes, sir.
Q. Ho'v long have you been on that force?
A. Around ten years .

,--~----
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· Q. Were you with Mr. Smith and his gang on the 4th day
of October, 19307
A. Yes, sir.
tJ. W.hat was the first information you had-wnen did you
first know-that the fire on the north side of the track for
several weeks was burning on the south side-of the track!
A. What was the first information for that d~y!
Q. When did you first know itY
A. Around about two o'clock that day.
Q. Where were you then?
A. At mile-post 13.
Q. What were you doing f
A. Throwing up battles.
. Q. How long had you been there f
page 2828 ~ A. From 7 :30 that morning up until that
time.
·
Q. How did you know that there was fire on the south 1
Wha.t told you that there was fire on the south Y
A. One of the men working with Mr. N. T. Poaroh to14
:him there was fire on the south, and Mr. Poarch climbed
the signal pole, and he walked back.
·
Q. How did you know itf
A. I heard Mr. Poarch tell Mr. Smith it was there.
Q. How did you know it yourself f When did you first
know it yourself, of your own knowledge Y
A. When I g~t up there.
Q. How did you know itY
A. When I got up there and the car stopped, I walked up
the track and met Ben Tann and Lester McCall.
Q·. Up where?
·
A. To the spot where the fire was.
Q. How: did you get there Y
A. On the motor car.
Q. With whom Y
A. Mr. B. C. Smith, Mr. Poarch, Oscar Lewis, Henry
Daniels, John Lewis, Tony Bryant, Mr. Floyd Oliver and
Vernon Smith.
Q. Did you see the fire on the south side as you went up Y
By Mr. Savage:
Q. Did you say Vernon Smith!
A. Yes, sir.
page 2829

~

By Mr. Hughes:
Q. As you proceeded from mile-post 13 on
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the motor car, where did you see the fire as you approached:?
A. On the south side of' the track. ·
. .
Q. Where did the motor car stop-between ·what mileposts?
A. Between 14 and 15.
Q. When you got to the point where the motor car stopped,
how far was the .fire on the south Y
A. It looked to be the fire was about five hundred yards
from the track~aborit half way to the power line.
Q. And what was the condition on the north Y
A. On the north side was a place there that looked like
fresh burned, about twenty-five yards. It burned down,. and
there were a good deal of embers and reed roots still smoking where it was freshly burned.
Q. Was that place like that when you went down by it in
the morning Y
A. No, sir.
Q. When you got there, and all of you got off the car.
did you see Lester McCall and Ben Tann, and, if so, where
were theyf
, A. When I first seen Lester McCall and Ben Tann they
were about the distance of thre.e telegTa.ph poles up the track,
coming down the track towards the fire.
Q. Did you have any conversation with them and hear
them say anything about the fire staring on the south 7
A. Yes, sir. I walked up the track until I
page 2830 ~ met them.
. Q. Which one was it that said it Y
A. Ben Tann.
·
Q. What did he sayY
A. When I met them, I said ''Listen; how did this hap:pen Y'' and he said ''It jumped across the track and a westbound freight train was passing at the time, and we couldn't
get across the track, and it gained headway befo·re we could
get over there''·
Q. Who was present when Ben Tann made that statement1
A. Oscar Lewis.
Q. Anybody else f
A. I don't think Henry Daniels was present, but Oscar
I.Jewis was right beside him.
Q. Oscar Lewis and who f
A. I don't think Henry Daniels was present. Oscar Lewis
was with me.
.
Q. You and Ben and Oscar Lewis were together 7
A. Yes, sir.
Q. Where was Lester McCall Y
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A.
Q.
A.
Q.
A.

He 'Was there,
Did he make any remark about the fire t
No, sir.
Did he hear what Ben Tann said Y
Yes, sir.
Q. Did he say anything to disagree w~th hin1 1
page 2831 } A. No, sir, he didn't open his mouth.
Q. Did you witness a statement in writing
which Lester McCall and Ben Tann gave Mr. Smith~
A. Yes, sir, I sure did.
Q. Where was that 1 Where did they sign it¥
A. Right at the Camp line between mlle..posts 15 and 16..
Q. Did you see them sign it!
A. Yes, sir.
Q. And you signed it f
A. Yes, sir.
CROSS EXAMINATION..

By Mr. Lynch :
Q. I understood you to say you have been working for the
Norfolk & Western how long?
A. Around ten years.
Q. All this time under Mr. Smith t
A. Yes, sir.
Q. How many men were working with you on the rightof-way that morning?
A. Myself, Oscar Lewis and Henry Daniels.
Q. Three of_ you Y
A. Yes, sir.
Q. All working with Mr. Smith f
A. Yes, sir.
Q. Down there by mile-post 13 f
page 2832 } A. Yes, sir.
Q. You came from Suffolk down there that
morning, did you Y
A. Yes, sir.
Q. I suppose you made a careful e~a.mination of all of
the right-of--way along the north side of the railroad from
where you entered the swamp down near Suffolk until you
got to where you stopped to work that morning, did you not Y
A. N-o, sir, I didn't make a careful examination all the
way, but I saw: nowhere the fire. smoking and I saw nG spots.
Q. How fast does the little motor ca.r you use go dowu
over the line?
·
.A. Around fifteen or twenty miles an hour.
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Q. And you paid particular attention to this particular
spot that particular morning when yoi.l went by?
.
A. Yes, sir, I paid attention to that spot because that
is the- spot where these men got off there.
Q. Who got off?
A. Ben Tann and Lester ~IcCall.
Q.- 'They got off right where the fire broke out?
A. Not there, but it was not burned along there where
they were supposed to ·be putting. out fire.
Q. Do I understand you to say that when you got back up
the track that afternoon, after the fire had broken out where
..
you found the fire on the south side was exaetly
page 2833 ~ where you put these men off that morning!
:
A. No, sir, you didn't understand me to say
that. They didn't get off there .
. Q. This spot you paid particu,lar attention to that morning, where Ben Tann and Lester J\IIcCall got off, if that was
the place that 'vas burning, that was not the point opposite
where the fire was 011 the south side of the railroad?
A. They didn't get off there, and there is a · spot there
that is not burned.
Q. What was it that called your attention to it so you knew
when you went back it was that?
·
A. Beeause it was freshly burned.
Q. Where 'vas this spot with reference to the Norfolk &
WesternY ·was it in the right of way!
A. No, sir.
Q. Where was i i?
A. In the edge of the right-of-way.
Q. Ho'v far from the right-of-way?
A. Just aeross the ditch.
Q. How far from the ditch?
A:- Just across it in the edge of the ditch.
Q. How far back Y
. A. How- back Y
Q. Ho,v far back did the ditch or reeds extend?
A. It looked like to be a twenty-five yards
page 2834 ~ spot.
Q. Twenty-five yards square'
A. I will not say square.
Q. Everything there had burned off and just left the spot
twenty-five yards that hadn't burned 1
A. There is a place there now that is not burned.
Q. How far was this spot 7
A. I don't know.

I-----
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Q. When you got back that afternoon, you knew that this
particular spot was burned?
·
A. Yes, sir, I was bound to. see it when I saw it burned.
Q. You saw the flames when you got back there?
A. No, sir. The reed roots were still burning.
Q. If the reed roots were buring, it was burning in the
ground!
A. The tops had burned off.
Q. In other words, it had burned long enough to have
burned over the top and to have burned down in the ground
where the· reed roots were?
A. As soon as the tops were burned, it was smoking and
freshly .burned.
Q. You say as soon as the tops burned, the reed roots
'vere afire?
Q. Didn't the ground have to catch fire and bum before
the reed roots burned Y
page 2835 } A. No, sir, not the ground.
Q. In other W()rds, the reed roots burned
down and left the ground burning around it Y
A. I didn't s-ay the ground burnt before it.
Q. Tell the jury how it burned.
Mr. Gravatt: Let him complete the answer.
Witness: I don't say it burned down in the ground, but
the top of the roots were burning when we got there.
By Mr. Lynch:
Q. The reeds had been cut down 1
A. They had been burned down.
Q. When?
A. At that time, when the fire was there.
Q. And the tops of the roots were afire when you got
there!
A. Yes, sir.
Q. And the reed roots down in Dismal Swamp don't go in
the ground? The roots are outside of the ground Y
A. Sure, the roots grow in the ground.
Q. And the ground was not burning?
A. The reed roots were smoking where the fire was freshly
burned.
·
Q. That is in accordance with what Mr. Smith saw, too,
wasn't it? He saw the same thing that you saw-Mr. B. C..
Smith?
A. I guess he did.
page 2836 ~ Q. What was the first thing Mr. Smith did
when yon all got there and got o:ff the carY
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A. Walked to the edge of the ditch.
Q. Looking for some place burning?
A. No, sir; -he could see the place burning, but he just
walked down.
Q. Did anybody go with him 7
A. Mr. Oliver and Mr. N. T. Poarch.
Q. That was when he pointed out the log north of the
track?
A. I don't know anything about the log.
Q. Why were you so interested in Benn Tann and IJester
McCall that you and your companion went up the track
before they got there?
A. I am not so much interested, but wanted to know how
the fire got over.
Q. And you went and met them 7
A. 1res, sir.
.
Q. Why were you so interested in how the fire got across
·
the track?
A. I was not so much, but I asked him, and he told me
it jumped across the track.
Q. He said that he saw it jump across the track?
A. No, sir, he didn't say that he saw it jump across the
·
track. He said it jumped across the track.
Q. Was Lester McCall there!
A. Yes, sir.
page 2837} Q. What did you ask him?
A. I didn't ask him.
Q. You didn't try to get a statement from him~
A. No. I thought one was sufficient.
Q. Did he come and explain to Mr. Smith liow the fire· got
across the track Y
A . .I don't know that he did right then.
Q. Did you tell Mr. Smith how the :fire got across the
track?
A. He told him himself.
Q. Who did?
A. Ben Tann and gave a statement.
Q. At the same time he told yon?
A. No, sir, not at the same time.
Q. Oh, the statement that was obtained was some time
after that?
A. About half an hour later.
Q. Where were you when the statement was obtained t
A. Between mile-posts 14 and 15, right in front of the
Camp line.
Q. You were down on the line working, weren't youf
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A. No, sir, I didn't go on the line.
Q. Where were Ben Tann and Lester McCall 7
A. They started on the line cutting, and he called them.
Q. What were you doingf
A. I had been up to Jericho Tank with 1\[r.
page 2838 ~ Smith to bring some men down.
. Q. When you got back with the men, you car. ried Mr. Oliver and Mr. Poarch back with them f
A. Yes, sir.
Q. Who went after Lester and Ben' Did you go after
them, or Mr. Smith f
A. He didn't go after them. He stood on the railroad and
called them~
Q. He stood on the railroad and called them f
A. Yes, sir, and asked them how did the fire get across
the track, and he said that it jumped across the track, and
he gave a statement and signed it, and I signed it, and Oscar
Lewis signed it.
Q. What did the statement say?
A. I couldn't tell you no,v.
Q. Is that what you understood was in the statement,
,that the fire jumped across the track Y
A. I haven't said what was in the statement, but I said
he gave the statement and signed .it.
Q. How do you know that they gave a statement Y
A. I signed the statement.
Q. Who wrote it?
A. Capt. Smith wrote it.
Q. Who told him what to write?
A. Ben Tann told him.
Q. Did you stand there and listen to itY
A. Yes, sir.
page 2839 ~ Q. Why don '.t you know what was in the
statement?
·
· - ·
A. I couldn't keep in my memory what wa~ in the statement, but I know that he told him the fire jumped across
the track.
Q. And that is the statement that was given 1
A. I know that that was in it, and I signed it and Oscar
Lewis signed it.
Q. After it was written, was it read to B.en Tann and
Lester McCall1 Did Mr. Smith read it to them Y
A. I don't remember whether he did, or not.
Q. As a matter of fact, you remember that he didn't read
it, don't you Y
A. I will not say.·
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Q. When did you write your name on it 7
A. At the time I gave it.
Q. Did you use the same pencil that the others used T
A. I used the same pencil Mr. Smith used.
Q. Did everybody who wrote on that paper use the same
'pencil¥
·
A. I think so.
~
Q. Can you write?
A. Yes, sir.
Q. Would you know your name if you would see it again?
A. Sure I would.
Q. When was the last time you saw this paper you witnessed that day T
A. I don't know that I have seen it since that day.
Q. It was almost night, wasn't it?
page 2840 } A. No, it was not night.
Q. Well, it was getting late. If Mr. Smith
_said it was getting late, that must be right, musn't it?
A. I said in the afternoon, but I couldn't say what time,
exactly.
Q. You have not seen the paper since?
A. I don't think I have.
Q. Would you know it again if you would see it?
A. I would know it if my writing was on it.
Q. (The paper is handed to the witness.)
A. Yes, sir, that is my handwriting.
Q. You put it there 7
A. I did.
Q. Who put their name on there first t
A. I .couldn't sa.y who put their name first.
Q. Did you sign your name before Lester McCall and I~cn
Ta.nn put their names?
A. I don't know now rightly whether I signed it :first, but
I know I signed it.
Q. If their name was not there when you signed it, what
were you witnessing?
A. I was witnessing that they gave the statement, and
1\fr. Smith said "Claude Mayfield, come and sign this statement".
Q. And that was after the statement 'vas
page 2841 ~ written T
.
.
A. After the statement was written Y
Q. Yes.
A. They couldn't sign it before it was written.
Q. I asked you the question if that was. after the statement had been 'vritten when you were told to sign itY
,-
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A. Yes, sir.
Q. Then you were not there when Ben Tann dictated it 1
A. I didn't 11ave the statement in my hand, and he would
have to call me to come and sign it.
Q. What did Ben Tann tell him f
.
A. I don't know just what he told him, but that the fire
jJliD,.ped the track. I couldn't remember it in my mind.
Q. And the statement 'vas a written statement taken fron1
Ben Tann, which stated that Ben Tann saw the fire jump
from the north to the south side of the track Y
A. No, sir, I haven't signed a statement that .Ben Tann
. said that it jumped across f
Q. What was it Y
A. That he said that it jumped across.
Q. Can you read T
A. Y~, sir.
Q. There is the statement; read just exactly what Ben
Tann did say. Read the statement as the statement which
was taken from Ben Tann, that the fire jumped across the
track from the north to the south. Show me where you
signed itY
A. I can't read everybody's handwriting. That writing
gets me.
page 2842 ~ Q. Show me anywhere in there it says that
the fire jumped from the north to the south
side of the track? Writing seems to be in keeping with your
name that you signed there?
'A. The writing is too much for me;
Q. Do you know who wrote that T Whose writing is it Y
A .. Mr. B. C. Smith's writing, but I can't handle his writing.
Q. Had you ever seen· any of his writing before?
A. Yes, sir, I have seen it several times.
Q~ Well, couldn't you read itf
A. I never tried, but I know that that is his handwriting,
but I sure can't read that. I can read and write, but that
is too much for me.
Q. Didn't you go over what was in this statement during
the lunch hour with Mr. Smith, when he had you and Oscar
Lewis and the rest of you not here at the corner, in a conference, just before reconvened Y Didn't you go over the·
'statement then T
A. Today?
Q. Yes.
A. No, sir, I haven't seen the statement.
Q. You didn't talk about that!
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A. No, sir.
Q. What did you talk about, just opposite the monument,
during the lunch hour, when Mr. Smith got all you boys
together, after he finished testifying Y
page 2843 } A. He told us to be around, that we might be
called.
.
Q. Haven't you been around here since ten o'clock nnd
before we came to court?
-·
A. Yes, sir, I have been here ver since .eleven o'clock.
Q. Why was it necessary, if you had been here all this
morning, f-or him to get all of you together and go over the
fact that he wanted you to stay here this afternoon f
A. He didn't want us to ·walk down the street.
Q. You stayed here all morning Y
A. We generally walked ·down the street.
Q. When you got to where the fire was burning ·on . the
south, how much fire was there Y
A. On the south side!
Q. Yes.
A. It looked half way to the power line.
Q. You stated on your direct examination it had burned
about five thousand yards ; is that right Y
A. No, sir.
Q. How about five hundred yards 7
A. I -say around five hundred yards.
Q. It had gone about five hundred yards?
A. Yes, sir, about half way to the power line.
Q. How far is the power line fr-om the right-of-way?
A. It is about a thousand feet.
Q. And you think half of a thousand feet is five hundred
yards?
page 2844 } A. I know it is half.
Q. Half of a thousand feet is five hundred
yards?
A. No, sir, it is not, but half of a thousand is five hundred.
Q. How far did the fire burn Y
A. It looked like half the distance.
.
Q. You mean it was five hundred feet rather than five
hundred yards, or did you mean five hundred yards Y I don't
want you to change it.
A. I mean five hundred feet is half the distance of a
· thousand feet.
Q. How far had it burned along the right-of-way?
A. It was creeping back on the· right-of-way in the shape
of a fan.

r·--
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Q. How long did you stand there and 'vatch it creep 1
A. I didn't take no particUlar time.
Q. Was the fire on the Norfolk & Western right-of-way
when you got there Y
A. It was creeping back on the edge.
Q. It had just crept to the edge by the time you got there 7
A. I didn't say it had just crept to the edge at the tin1e
I got there.
Q. Had it crept to the south, toof
A. No, sir; it was creeping back towards the railroad.
Q. How was it going the other way Y
page 2845 ~ A. Ho'v was it going south Y
Q. Yes.
.
A.· It was going rapidly in my estimation. ·
Q. How far had it burned along the raiLroad right-ofway on the south1 How wide a place?
A. I don't know exactly, but it looked like to me it just
started on the right-of-way and was_just creeping back slow.
Q. Had just gotten to the right of way when you got there?
A. I don't say it had just gotten there 'vhen I got there,
but it was there.
Q. If it hadn't gotten on the right-of-way and was right
at the edge-how wide was it?
A. I don't know how wide it was.
Q. Was it a place as wide as your hand on the right-ofway? ·
A. It was wider than your hand, but I don't know just
how wide.
Q. And yet yon remember a small spot of reeds between
Suffolk and Y adkin you saw that morning, and you can't
tell us how far it had burned along the right-of-way of the
railroad when you got there f
A. I don't know about the· reeds from St1ffolk to Y adkin,
but I say the men got off the distance of three telegrum
poles from the spot.
Q. Was there any spot of reeds on the other
page 2846 ~ side of the telegram poles Y
A. Yes, sir, there are some there now unburned.
:Q. You didn't pay any attention to that patch of reeds?
A. WhenY
Q. That da.yY
A. I pay attention to it no'v to see that they hadn't burned.
Q. Did you look at them today?
A. I haven't passed them today.
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Q. Of course you knew it would be necessary for you to
lmow something about a patch of reeds that afternoon, and
you paid particular attention to them tl1at morning when
you went by Y
.
A. No, sir, I didn't pay particular attention that morning, but I know that afternoon.
Q. How far was Lester McCall and Ben Tann away when
you got there Y
A. About three telegram poles!...
Q. How far is thatT
A. I don't know how far the poles are apart.
Q. Have you any idea Y
A. No, sir.
Q. You knew the last time, if you forget now~
A. I can't keep it in my memory.
Q. What?
A. I can't say for sure. A man is capable of forgetting
sometimes.
page 2847 ~ Q. Where were you-walking down the railroad?
A. When I first saw them f
Q. Yes.
A. Yes, sir.
Q. You got there at the same time Mr. Smith got thet:e,
didn't you?
A. Got to the spot T
Q. Yes.
A. Yes, sir.
Q. And the fact is you have testified as soon as you got
there :hfr. Smith rushed over to look for a place where he
thought the fire might have started, and yo11 went down the
track to find out from McCall and Ta.nn where it started,
so you were paying particular attention to Lester McCall
and Ben Tann as soon as you got off the carY
A. I didn't say as soon as he got there that he rushed
down there and I rushed up to them.
Q. You said the last time they were about seventy-five
yards from the motor car, and where you all got off, and
that they were coming to,vards you. It must have been pretty
soon after you got there that you went to meet them, if they
were awa.y from the car -only seventy-five yards. It is true
vou went to meet them Y
·
A. Yes, I met them.
·
page 2848 ~ Q. You saw Ben Tenn and Lester McCall
coming to the point of fire, and· on~ had a bucket
and the other had a fire fighting .apparatus Y
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A. Yes, sir.
Q. Coming from the water holeY
A. No, sir, they were not coming from the water hole.
When I seen them they were· on the track.
Q. Did you see them coming out of the woods 7
A. When I sa:}V them they were on the track.
Q. Did you see them in the woods that day,
A. No, sir, not when we put them off.
Q. You didn't see them in the woodsY
A. No, sir, I didn't see t_hem in the woods.
Q. Yon had just come up and saw Ben Tann and Lester
McCall as Mr. Smith did 7
A. He may have seen them before I did.
Q. Little Vernon Smith went up ther-e on the car with you
that day, didn't he-that afternoon.
A. Up to the fire Y
Q. Yes.
A. Yes, sir.
Q. He went along too Y
A. Yes, sir.
Q. And he was up there at the scene of the fire?
A. Yes, sir.
'
Q. But when this statement was made to you·by Ben TantJ,
there was nobody the·re but you and Oscar Lewis and Ben
Tann and Lester McCall Y That is all you saw 7
page 2849 } That is right, isn't it~
A. Capta.in Smith, Mr. Smith.
Q. }rfr. Smith was there toof ·
A.. Whenf
.
Q. When you went up the track you were sort of scouting
for Mr. Smith and he was looking for fire on the north side,
you were looking how these men got across!
A. I didn't look to see how these men got across.
RE-DIRECT EXAMINATION.
By Mr. Hughes:
Q. J;Iow was the wind, if you know, that afternoon when
you got there f
A. To the best of my judgment it looked to me like a .
north wind, but I will not say for sure.
Q. Was it weak or strongf
A. It was strong.
OSCAR LEWIS ~Colored),
page 2850 ~
a witness on behalf of the defendant, being duly
sworn, testified as follows :_

.
.
.
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Examined by Mr. Hughes:
Q. Your name is Oscar Lewis f
A. Yes, sir.
Q. How old are yon, Oscar f
A. Forty-one.
_
Q. You belong to Mr. B. C. Smith's section foreef
A. Yes.
Q. How long have you been a member of that force!
A. Since 1920.
Q. Have you any knowledge in 1925 of any fire that
crossed from the north to the south on the Norfolk & Weste;rn in the neighborhood of 15 mile-postt
A.' Yes, sir.
Q. How close were you to itt
.
A. I don't know, sir; just about ~:s close as I could get
to it, there was so much smoke. I don't know exactly how
close I was to it, because there was so much smoke.
Q. What was the place· that it crossed?
A. Just about, I think, as near as I can guess at it, about
the east of the 15 mile-post.
Q. Were you east or west of it 7
A. I was west of it.
Q. Where was Mr. Smith 7
A. He was working back up there betwixt the 16 and 15.
. . Q. Were you with Mr. Smith's force on the
:page 2851} 4th day of October, 1930, when fire was found
on the south side of the Norfolk & Western Y
A. October 4th?
Q. Yes, October 4th, the big fire Y
A. Yes, sir.
Q. Where were you working at the time that you first knew
that there was fire on the south!
A. Working at the 13 mile-post.
Q. How did you first know, of your own knowledge, that
there was fire on the south side of the track?
. A. Mr. Poarch had two men that were working at the 13
mile-post, and so he made a remark, "I believe it looks like
the fire has crossed to the south side".
Q. That is Mr." Poarch's knowledge. How do you ImowY.
A. After I looked .up and saw so much smoke on the south
·
side.
Q. You mean you saw itt
A. Yes, sir.
Q. What were you doing there, Oscar Y
A. Pulling grass out of· the battle-forking up and pulling
out grass. -
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Q. Who was with yon 7
\
A. Henry Daniels and Claude Mayfield.
Q. Who else were there outside of your gang in that neigh,
borhoodT
page 2852 ~ A. Mr. Poarch had two men right off about
the side of the peat wood by the ditch putting
out some stuff.
Q. Do you happen to remember their names f
A. No, I don't remember their names.
Q. What was done after that· fire was observed on the
south f
A. Mr. Poarch went up the signal ladder, and he said from
what he thinks about it, it had done crossed on the south
side.
Q.· Then what was done Y
A. We had to wait. · We conldn 't do. anything until the
motor car come.
Q. When did it eome Y
A. The motor car got there around or about two o'clockaround two o'clock.
Q. Who was running itf
A. John Lewis and Tony Bryant.
Q. Then what did yon doY
A. Loaded and went up there.
Q. Who went?
A. Mr. Poarch and his men and the men working for Mr.
.
Smith.
Q. Any other white manY
A. Mr. Oliver.
Q. Where did the motor car stop-between what mile
posts?
·
page 2853 ~ A. We never stopped until 've got up betwixt
14 and 15.
Q. Why did you stop there Y
A. We stopped there to investigate about the fire, and
about how it crossed.
Q. When you got to the place where you stopped, 'vha.t did
you see on the south f
A. There was a little fire and smoke burning, and the fire
had done gone.
Q. How far had the fire progressed-hom fa.r had it gotten
to the south ?
A. I don't know, sit; I couldn't say. There was so much
smoke I couldn't say exactly, but it had gone a good little
distance.
Q. Where was the windY
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A. I didn't pay particular attention,. but from the north.
Q. From the north to the south?
.
A. Yes, sir.
Q. Was it weak or strong?
.· · A. Pretty strong, the way it seemed. to be blowing.
Q. Did you all get off when you stopped the motor car 1
A. Yes, sir.
·
Q. You told us what you saw on the south. What did you
see· on .the north side, where the fire was opposite the south?
· A. There was a fresh burned place on the north side.
Q. What did it look like?
page 2854} A. It looked like a \Vhole lot of· reeds and
cattails had been freshly burned and some
chunks laying there· that were smoking.
. Q. Where was it?
A. Between 14 and 15.
Q. I mean where from the railroad with reference to the
ditch, the railroad ditcl1?
A. It was across the ditch.
Q. Across the ditch?
A. Just across the ditch.
Q. When the motor car stopped, what did you do?
A. We all got off, and Mr. Oliver and l\l[r. Poarch and
Capt. B.. C. went down the railroad bank-you know down
to the ditch.
Q. Well, what did you do?
A. We walked up the track.
Q. Who are· we?
A. Me and Claude J\IIayfield and Henry Daniels and Johrt
Lewis and Tony Bryant. They were· on the fire patrol.
Q. Did you see Ben Tann and Lester lVIcCall anywhere?
A. Yes, sir.
Q. Where were they?
A. As near as I can guess, about three telegram poles from
where the burned place was down west of that.
Q. Where did you meet them?
A. We met them, I reckon, about one telegram poles from
where the motor car was standing, or some-·
page 2855 ~ where along there.
Q. How far?
A. About the length of a telegram pole from us.
Q. Did any one sa.y anything about the fire 7
A. Claude Mayfield asked Ben Tann why did all this hap·
pen. He said the fire blo\ved across, jumped across the
tracl-jumped across the track, like that, and he said be~
fore he could get across there, the train cut him off, and after

,------~

-
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the train passed it gained sueh headway that he couldn't do
anything about it.
Q. Did Lester say anything¥
A. I didn't hear him say anything.
Q. Was Lester where he could hear what Ben Tann said 7
ll. 1res, sir.
.
Q. Did he deny itY
A. No, sir, he didn't deny it.
Q. Were you present later that day when Lester and Beri
gave Mr. Smith a written ·statementY
A. 1[es, sir.
Q. Did you witness that statement Y
A. 1[es, sir.
Q. Where did that take place f
A. It was up at the Camp line, at the stone post a.t the
line. That is where Capt. Smith left us to work on the fire
line. We were cutting the fire line when he went to carry
Mr. Poareh in.
page 2856 ~ Q. Who else witnessed that statement besides
youf
A. Claude Mayfield.
Q. llnd who signed it 7
A. Me and Claude Mayfield.
Q. A.s witnesses?
ll. 1[es, sir.
Q. Who signed the statement Y
A. That is all I know. Lester McCall and Ben Tann.
Q. Did they sign it Y
A. 1[es, sir.
Q. Who signed it first f
A. Claude Mayfield signed it first, then myself, and then
Lester McCa.Il and Ben Tann signed it.
Q. Where was that done f What did they write on, and
what did they write withY
ll. Lead peneil.
Q. What did they write on f
A. A piece of paper Capt. B. C. had.
· Q. Where were they standing 1
A. Standing on the railroad bank.
CROSS EXAMINATION.

By Mr. Lynch:
· Q. I believe yon stated a minute ago, on your direct
examination, that yon saw the fire cross over from the north
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to the south_ side of the railroad, east of mile-post 15, in
1925!
,
page 2857 } A. No, sir, I didn't see the fire. There was so
much -smoke I couldn't get real close, and the
fire caught up and blazed there, and I saw it after it got on
- the other side.
Q. Then you didn't see it cross, did you t
A. I didn't see it cross, but I saw it after it crossed.
Q. Why did you tell Mr. Hughes, who was examining you,
if you saw the fire jump from the north to the south side
of the railroad in 1925, why did you tell him you did if you
didn't?
A. I said there was so mueh smoke you couldn't get at

it.

Q. Absolutely. You didn't .see it. All you know is there
was some smoke on the railroad, and the fire was on the north
side, and some time after the fire was on the south side.
You didn't see it cross, did you t
A. No, sir.
Q. Is everything else you have said as true as that statement, that you saw the fire from the north to the south!
A. Yes, sir, everything is true that I said.
Q. Where did you say Lester McCall and Ben Tann were
when you got there 1
A. About three telegram poles east or west of where we
stopped with the motor car.
Q. What did you dot
_
A. We got off. there, and we walked down the track and
met them.
Q. Who?
page 2858 } A. Me and Claude Mayfield and Henry
Daniels a.nd John Lewis.
Q. You walked down the track and met them T
A. Yes, sir.
- Q. And stopped Y
A. Yes, sir, we stopped. Claude Mayfield asked him.
Q. Go ahead. You have it pretty well down. Go ahead
and say what you started to say.
A. Claude Mayfield asked why did all this happen Y
Q. Were they on the railroad right-of-way then coming
along the track when you were talking to them?
A. Yes, sir, when we were talking to them.
Q. Do you remember testifying in the Richmond Cedar
Works case, in June, or the early part of this y~ar!
A. Yes, sir.

1752

Supreme. 0Qurt of Appeals of Virginia.

: Q. Did you say anything about going down the track or
meeting Ben Tann and Lester McCall then Y
A. I think I did.
Q. Wel1, let us see. On pa.ge 1366 of this record, Mr.
Gravatt, I think, was examining you, line 7:
·
"When you all arrived at a point where the :fire was on
the south side, please tell the jury what you saw t Describe
· the conditions there Y
A. When. we got there where the :fire crossed, the two
colored men he ha.d down there named Ben Tann and Lester
McCall-we found them just east, I reckon, about thirty
yards, probably, as near as I can get at, of where the :fire
crossed and we .stopped the car a.nd they came
page 2859 ~ up the hill."
They came right up to where you all stopped, one of them
with a bucket of water and the other with a fire :fighting can.
Isn't that what you testified the last timet
A. The can that they had on their back;
Q. That is right, isn't it-they came up the hill to where
you all had stopped by the point where the :fire was burning on the south; that is true, isn't it Y
A. Yes, sir, about three telegram poles, at a little place
of bushes west of that 'vhere I stopped at.
Q. .And where wa.s the statement made f
A . .At the Camp line.
Q. I am not talking about the written statement. We will
come to that Y
A. Sir?
Q. Where was it Claude l\1ayfield asked Benn Tann how
the fire got across 7
A. About one telegram pole west of where the car stopped.
Q. Who was Ben talking to then Y
·
A. To Claude Mayfield.
Q~ Nobody elseY
A. Claude asked the question, and we were in their presence.
Q. Who is "we''f
_, -:- A. Oscar Lewis and John Lewis and Henry Daniels was
present when he said that.
Q. Do you mean Ben Tann told you, Claude Mayfield,
·
Oscar Lewis, John Lewispage 2860} .A. (Interposing) I am Oscar Lewis.
Q. And who 'vas the other?
A. Henry Daniels.
.. , )
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Q. And they were all there at the time Ben .made that
statement?
A. Yes, sir.
Q. If Claude Mayfield says there was not anybody but
you and him and Lester McCall and Ben Tann, he is wrong,
is he·Y
A. That is who was present when we got down to where
the :fire crossed. That is who was present when he asked the
question.
_
. Q. Where did he ask the question-three telegram poles
up the railroad?
A. That is where they come out, and we met them about
one telegram pole from where the car was stopped.
Q. Why did you go to meet them?
.
A. Mr. Oliver was talking, and we walked up the track,
and the car was standing there.
Q. Mr. Smith, the man who was over you, had gone over
there to see if he could :find any fire on the north side, hadn't
he?
A. There· was fire over there all right.
Q. Where?
A. On the north side.
page 2861 ~ Q. Blazing?
A. It was not blabing then.
Q. Where was the fire on the north side 7
A. Chunks and things burning right down where the fresh
blaze was burned.
Q. Chunks were burned?
A. Yes, sir.
Q. What kind of chunks 7
A. Rotten wood.
Q. Was that. all you sa,v, some chunks and rc;>tten wood
burning!
A. That is as close as T noticed about it.
Q. How far was that fire which you say on your direct
examination was a bed of live coals-how: far. was the bed
of live coals from the northern bank of the ditch which
marks the .northern right-of-way of the Norfolk & Western?
A. It went up to the ditch.
Q. And that ditch was filled with weeds and dry grass and
everything, as inflammable as it could be, with a strong
wind to the south, and the. fire and the hot bed of coals
burned up to the right-of-way and stopped there; is that
what it did?
· A. There wa.s a. whole lot of cattails in a thick place and
things and reeds were standing there.

r---
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Q. You just said a minute ago that this bed of coals was
at the edge of the right-of-way of the Norfolk &
page 2862 } Western?

A. That is where the fire burned up to the
ditch and stopped.
Q. Burned up to the right-of-way and stopped Y
A. Yes, that is where it went up, tha.t is where the placeMr. Hughes: Let him answer.
Mr. Lynch: He is trained so I think it unnecessary to ask
questions.
Mr. Hughes: That is for the jury.

.,-

By Mr. Lynch:
Q. What is it you want to say Y
A. Just what you asked me.
Q. Was it blazing then T
A. No, sir, not on the north side.
Q. Now, about this statement; you stated that you and
Claude Mayfield witnessed a statement of Ben Tann and Lester McCall?
A. Yes, sir.
Q. What did that statement say Y
A. It said the fire jumped across the track, and the train
cut them off and that they couldn't get there, and after the
train passed it made such headway that they couldn't do anything with it.
Q. Who wrote the paper?
A. We four signed it-signed the statement.
Q. Signed what statement?
A. The statement that we witnessed to wha.t he said about
page 2863 ~ the fire crossing-me and Claude Mayfield.
Q. Did you understand you were signing your
name as witnesses to the fact that up the railroad Ben Tann
had made some statement?
A. I was signing to his testimony, what he testified about
the fire crossing.
Q. I understood you, on your direct examination, to say
that Claude Mayfield signed this first, and you signed it next f
A. That is right.
Q. And then Ben Tann and Lester McCall signed it Y
A. Yes, sir.
·
Q. Well, what did you think you were doing'
A. What did I thirik I was doingf
Q. Yes.
·
A .. I was signing the paper according toI
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Q. (Interposing) Signing the statement that the fire had
jumped from the north side to the south Y
·
A. I didn't see it jump. I was just signing what he said.
I didn't .see it jump. I was too far from it.
Q. Did you witness the _signature of Lester McCall and
Een Tann to this paper?
A. No, sir, I don't know their handwriting.
Q. ~ou don't even know that they signed itt
A. Yes, sir, they sure signed it.
_Q. When'
A. The same day.
page 2864 } Q. After you did t
A. Yes, sir.
Q. Did !lr. Smith read it to you before you signed it?
A. Yes. sir.
Q. Wh~i.t is thatt
lt. Yes. sir.
Q. Mr. Smith read it to you before you signed it?
A. Yes, sir. Tha.t is what we witnessed.
Q·. Did he read it to Claude Mayfield Y
A. Yes, sir, what he said about the fire crossing, that is
what we signed.
Q. Did he read it to Ben Tann before Ben Tann signed itY
A. I don't know whether he did, or not. He read it- to aU
we four.
Q. And what did it say 7
A. I disremember.
Q. :Here it is, read it to us t
A. I can't read it good.
Q. You can't readY
A. I can't read it good.
Q. (The paper is handed to witness.)
A. I can't make it out.
Q. Where is your name Y
A. My name is right there.
Q. And that is the only thing on there you
page 2865 } can readY
A. I know the name Ben Tann. That is Ben
Tann, Franklin.
Q.. Ben Tann, Franklin, Virginia?
A. Yes, sir.
Q. How long had you known Ben Tann before that date?
A. No more than we would bring him down on the motor
ear backward and forward. That is what I have known him,
fighting fire. ·
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Q. Lester McCall has ''Franklin, Virginia," written after
his name, hasn't heY
A. Yes, sir.
Q. As I understand you to say, what you understood you
were signing was that the fire jumped from the north to the
south side of the track; is that right f
A. That is what he said.
Q. So, if there is anything in this paper about that at all,
and that is not mentioned at all, will you still say that this
is the paper yon signed'
A. That is what he said.
Q..Did yon know any more of what was in the paper the
da.y you signed it than you know what is in there nowT
A. I never.paid any more attention than what he said about
the fire crossing.
By Mr. Hughes:
Q. Who do yon mean by he f
A. Lester McCall.
page 2866 ~ By !{r. Lynch:
Q.. But the statement doesn't contain what you
say that Lester ~IcCall said Y
A. That is what he said all right. That is exactly what
he said.
Q. In fact, I don't know that Lester -McCall saiCI anything
at all. You said that (Ben Tann is the one that did the talking?
A. He asked me to sign that. Both of them did the tall~ing.
,
·
Q. As a matter of fact, these men· were strangers and didn't
work with you and Mr. SmithY
·
·
A. No, sir.
Q. And they put their names and addresses on a piece of
paper, and then put Franklin there. That is all.
·
TONY BRYANT (Colored),
a witness on behalf of the defendant, being duly sworn,
testified as follows:

Examined by Mr. Hughes:
Q. Your name· is Tony Bryant 1
A. Yes, sir.
.Q. Your age, Tony T
A. Thirty-six.
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Q. You belong to ~Ir. B. C. Smith's section force 1
A. Yes, sir.
page 2867 ~ Q. How long have you been on that force?
A. About nine years.
Q. What were your duties on October 4, 19307
A. Run a fire patrol.
.
Q. What was the first trip that the fire patrol made that
morning?·
A. 9:15, leaving Suffolk.
Q. ],ollowing what Y
.
A. No. 30, going .east.
Q. What was the next trip?
A. Following the westbound Cannon Ball from Yadkin.
Q. What time did you follow the Cannon BallY
A. The Cannon Ball gets to Suffolk at 9:47, going west.
Q. Then what was your next trip 1
A. Going east, following 22, which gets to Suffolk at 11 :00
o'clock.
Q. If ow far did you go on that 7
A. To Yadkin.
Q. What was the next trip Y
A. We followed the westbound freight called 9~.
Q:. About what time was that 7
A. About 1 :15 when it gets along about Y adkin.
Q. Who was with you on that trip?
A. ~fr. Floyd Oliver.
Q. Did you pick up anybody?
A .. We took v.ernon Smith.
page 2868 ~ Q. Which way are you talking about-eastbound or westbound?
A. Eastbound.
Q. I thoug·ht you were talking about westbound. What was
·
the last trip that you told about 7
A. The last trip was going west.
Q. You have not told the jury about that last westbound
trip?
A. No, sir.
Q. Wl1at did you follow then?
A. E,ollowed 99.
Q. Who was with you on that trip when you followed 997
A. }Ployd Oliver.
Q. Anybody else 1
A. And Vernon Smith.
Q. Did you pick up anybody?
A. Yes, sir.
;
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Q. Who did you pick up Y
A. Mr. Poarch and two men.
Q. 'WhereY
A. At 13 mile-post, and Mr. B. C. Smith and his force.
Q. Now, when was the first time you had any knowledge of
any fire on the south side of the Norfolk & Western that dayY
A. That I had any knowledge Y
Q. When did you first know of any fire being on the south
side of the Norfolk & vVestern that day Y
page 2869 ~ A. When I srrived at that 13 mile-post.
Q. On which trip Y
A. On the last trip.
Q. By what means did you know that there was then fire
on the south side Y
A. We could see a good-deal of smoke up there.
Q. What did you do after you saw that smoke on the south Y
A. Mr. Poarch and his two men and Mr. Smith and his force
got on the car and goes up ther~to near 15.
Q. Where did you stop the car-between wha.t mile-postsY
A. Between 15 and 14.
·
Q. When yo:u got ~ere, describe the conditions on both
sides, the north and south, as to fire?
ll. 1res, sir.
.
Q. E,irst tell us about the fire on the south Y
A. The fire on the south was burning towards the south,
backing up to the right-of-way in a fan shape.
Q. How about the windY
A.. The wind was in the north.
Q. Weak or strong?
A. Kind of strong.
Q. How far had the fire gotten toward the south Y
A. From what I could see, it looked like it had gotten in
about five hundred feet.
page 2870 ~ Q. What were the conditions on· the north side
opposite where it was on the south side 7
A. ~,he conditions on the south were freshly burned and
smoke in the reeds nearby the ditch.
.
Q. Had that been a fact the last time yon passed there going the other wayY Was there fire at that point on the north
when you went eastf
A. 1[es, sir.
Q. How long had the fire been burning on the north side
of the track, or between the Seaboard and the Norfolk &
Westemt
A. It had been burning since the lOth of August.
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Q. Where had it been burriingY What territory had it covered!
A. It had covered all along beside the railroad.
Q. Berween what mile-posts T
A. It was burning between 17 and 16, and burned between
15 and 14 out in the swamp.
Q. Any further ea.st 1
A. I don't lrnow any further east.
Q. What was burning over there Y
A. Reed roots and reeds and unburned places where it had
not burned.
Q. How far towards the north had the fire been-towards
the Seaboard railroad Y
A.. How far bad it been 7
page 2871 } Q. Yes, how far had it been burning towards
that railroad t
A. I don't know~ sir. I don't know how far it bad been
burning.
Q. Could you form any idea 7
A. It had been burning a. pretty good ways.
Q. What had it been burning!
A. What I eould see, reeds and cattails.
Q. Where were they-how far from the Norfolk & Western T
.A. 'l'hey were not so very far from the Norfolk & Western.
Q. What else was over there besides reeds and cattails,
r
toward the Seaboard 1 Was there anything else 7
A. I didn't see anything else.
Q. Nothing but reeds and ea.ttails between the Seaboard
and Norfolk & Western?
A. Some unburned tree tops.
Q. vVere there some trees over there Y
.A. Yes, sir.
Q. Where were they?
A. They were along between 16 and 17.
Q~ How far from the Norfolk & Western?
A. Some of them about seventy-five yards, it seemed to me.
Q. W Ef.s there any fire in the trees t
A. Yes, sir.
! ·:

Mr. Lyneh: I object to that as leading. I think the witness ought to be able to tell what he saw without having the
answers put in his mouth.
·
Mr. Hughes: I will withdraw that question.
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page 2872} By Mr. Hughes: ·
Q. Do you kno'v Ben Tann and Lester 1\1:cCal1
by sightf
A. I do, yes, sir.
Q. Did you see them when the patrol went east behind
Cannon Ball No. 22 on October 4th Y
A. I didn't see them, no, sir.
Q. How long had you been working on patrols following
trains~

A. I don't know what date, but I have been up there ever
since the patrol has been burning.
Q. JiJver since ·the patrbl had been operating, you had been
on it 0l
A. Yes, sir.
Q. In .operating that patrol and following trains, while
you were doing that duty, how many fires did -you see on the
.l'ight-<lf-way altogether?
.
A. I couldn't say positively, but not very many ..
Q. Not very many Y
A. No, sir.
Q. Can you give us -any idea'l
A. No, sir. I have an idea there were not very many.
Q. What was done 'vith those fires that were seen Y
A. They were put out.
Q. Did any of them get away'
page 2873 } A. No; sir, none of them got away.
CROSS EXAMINATION.

By 1fr. Lynch:
Q. What do you mean by "Not very many"T
A. Not very many. I couldn't positively say because I
couldn't keep it in my head.
Q. 1t has been testified here that on Monday, October 6th,
following the big fi['e that sta.rted on October 4th, at least
.seven fires were found in the right~of-way of the Norfolk &
Western Railroad behveen one side of the swamp tq the
other. Would you call that about an average for a dayabout seven Y
A. We never had that many.
Q. Yo.u never had that many in any one day. Yon and
your crew never put out as many as seven in one day¥
A. No, sir, we never put o.ut as many as seven in one day.
Q. Were not you on the patrol that followed the Pocahontas
on Monday, October 6th?
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A. October 6th t

·Q~ Yes, two days after this fire started!
A. Sure I was on there, yes, sir.
Q. Were Ray Widmer and 1\{r. Oliver with you that Mondav?
A. I remember Mr. Oliver, but I don't remember Mr.
Ray Widmer.
Q. Did you keep any account of the number of fires you
found on the railroad and extinguished? Did you make any
report ·of it Y
A. No, sir, I did not make a report.
page 2874 ~ Q. So you. could have had twenty-five in one
day, and unless you remembered it a year after
there would be no way of telling it Y
A. We did not have twenty-five any day.
Q.- It has been testified that there were seven on Monday,
and you said you don't think that many?
A. We didn't have that many.
Q. You were on the car?
A. Yes, sir.
Q. You say there were not as many as seven fires on the
right-of-way on October 6th?
A. No, sir, there were not.
Q. Ho-w many were there, do you remember 7
A. SirY
.
Q. How many did you put out on 1\Ionday? You said there
were not seven; how many were there?
A. I know that there were not as many as seven.
Q. How many 'vere there? This is just one day, now;· how
many were there t
A. I don't remember putting out over four.
Q. You don't remember putting out over four that day?
.A. No, sir.
Q. And you call that a few fires when you say you only
had a few; is that right t ·
A. Yes, sir, we only had a few.
Q. You followed the train east that morning, and I understood you to say when you came back following
page 2875 ~ No. 99 in the afternoon, that the conditions you
- found on the north side were the same as you
found when you went up morning f
.A.• No, sir.
Q. 'l'hat is what you said 1
A. No, sir.
Q. Now, which do you want to have the jury to take from

,.--1
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you Y You stated the conditions on the north side were tho
same when you made the eastbound trip on the patrol as they
were when you went back on the westhound trip following
No. 99?
A. No, sir.
Q. Now, which is right?
A. I have not said that.
Q. Do you deny you said that?
A. 1 said I haven't said that.
Q. What time did 99 come by on the 4th, by Yadkin f
A. About 2 :15.
Q. You stated on your direct examination 1 :15, now, which
i8 right?
A. (No answer.)
Q. Who have you been talking to about this case?
A. I have been falking to some of the officials about it.
Q. You talked to Mr. Smith about it at the lunch hour, at
the ¥onument, didn't you Y
A. No, sir, not about that. He told us not to go away, that
we might be called on.
page 2876 ~ Q. Didn't he tell you that this morning?
A. No, sir.
Q. You were not supposed to stay here this morning Y
A. Sure, but ·he told us not to go away, that we were liable
to be called this afternoon.
Q. You stated when you got to the origin of the fire it wae;
backing up in a fan-shape; what shape is a fan-shape?
A. What shape is a fan-shape?
Q. Yes. You told the jury that the fire was backing up in
a fan-shape, and that is what Mr. B. C. S'mith said and also
Claude Mayfield Y
A. That is all I know, that it was backing up in a fanshape.
Q.. Fans are different shaped. What type of fan did you
·
have in mind?
A. I don't know, sir, what kind of fan.
Q. In other words, that is simply a statement that you
heard somebody say that you say, and you don't know? .
A. No, ·sir.
·
Q. Explain to the jury just exactly what the shape of the
:fire was?
··
A. I ean 't hardly explrtin it no more than a fan-shape. Q. What trains were yon supposed to follow on this day,
October 4th Y
·
A. What trains f
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Q. What trains were you supposed.to. follow
the westbound trip on October 4th¥
A. We were supposed to follow them all if it
was possible.
·
Q. Well, did you do itt
...~. Yes, sir, when it was possible, as nigh as we could.
Q. How nigh did you follow the Pocahontas, which left
Norfolk at 12 :15?
A. I don't know.
Q. Did you see the Pocahontas when it passed Yadkin Y·
A. Yes, sir..
Q. Whe1~e were you Y
Q. Why didn.'t you follow it!
A. Beeause this other train was due right behind it. - I
Q. Did the other train comej
A. Yes, sir, she eome.
. Q. When!
A. After a while.
Q. How much whilef
A. I don~ know positively because I had no watch.
Q. Had 99 ever been late before thatY
A. No, sir, it hadn't been that late before.
Q. It never had f
A. No, sir.
Q. During all your experienee 7
A. During all our trips.
.
Q. It always went out immediately behind the
page 2878 } Pocahontas, didn't itY
· : ·A. Yes, sir.
·
Q. Did you ever buck traffic¥
A. On the fire patrol Y
·Q. YesY
A. No, sir.
Q. So when Mr. Smith said on this particular day the reason you didn't follow the ·P.ocahonta.s after 99 was late was
because there was so much smoke across the railroad and you
were afraid a train might slip upon you, that was not true Y
A. (No answer.)
Q.. Was there anybody else on ·the fire patrol besides you
.and your companion John Lewis Y
A. No, sir.
Q. Did anybody else work the fire patrol besides you two Y
A. No, sir.
Q. ,And during that whole time you never did what is called
buck traffic Y
A. No~ sir, because it is again-st the rule to buek traffic.
page 2877}
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. Q. Now, I understood you to say when you went on your
eastlJound trip that morning you didn't see Lester McCan and
Ben Tann?
A. No, sir, I didn't see them.
Q. Was Vernon Smith on the car with you when you went
on the eastbound trip?
·
A. He was.
page 2879 ~ Q. Is there any reason why you should not
have seen as much as he sawt
A -Yes, sir..
Q. Were you running the carY
A. Yes, sir.
Q. And of course you were interested in that f
A. Yes, sir.
_
Q. If he says when you passed going east that morning Ben
Tann and Lester McCall were at the water hole getting water,
you are not in position to deny it Y

Mr. Gra:vatt: We object. The boy has not testified in this
case, and he did not testify that at the last trial.
The Court: I think the point is well taken. It has not
been testified in this case.
By Mr. Lynch=
Q. If he should testify that he saw them at the water hole,
you are not in position to deny it, are you Y
Mr. Hughes: We object to that.
The Court: I sustain the objection..
Mr. Lynch : We note an exception.

By Mr. Lynch:
.
Q. You were paying particular attention to running your
car?
A. Yes, sir.
Q. How fast did you run the motor car?
A. I couldn't tell you because it has not a
page 2880 } speedometer on it.
Q.. It goes fast enough to keep in sight of the
train f
A. No, sir, it don't go fast enough to keep in sight of the
train.
Q. You have no idea how fast it runs f
A. Sure not, because it hasn't a speedometer.
Q. Could you tell if you had a speedometer on it Y
r:
A. Sure, if it registered.
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Was your watch. broken that dayt
The watch was broken that day.
Your watch was broken that dayt
Yes, sir.
·
. ,. -Q. Everything was out of shape that day, wasn't itt
A. 'l1he watch was out of shape.
Q.
A.
' --Q.
A.

.By. the Jury:
.
. · ·
Q. How many fires have you ever put out in any one day
following the trains that you think the trains had set Y
A~. Not more than four that I can remember.
. .At 5 :15 the court adjourned until tomorrow morning, October 27, 1931, at 10 o'clock.
..
page 2881}

SIXTH DAY.
Portsmouth, Virginia, October 27, 1931.

The Court met pursuant to adjournment of yesterday. .1
Present: Same parties as heretofore noted.

J. M. :1\IUSSEL.W:HITE,
a witness on behalf of the defendant, recalled, testified as
follows:
l~xamined

by :1\rir. Hughes:
Q. J\!Ir. :1\riusselwhite, since you retired from the witness
stand yesterday afternoon have you checked up the designations of the photographs you made and checked them up in
connection with 1\fr. Altizer, so as to be able now to explain
them to the jury'
A. Yes, I checked them with Mr. Altizer's numbers.
Q,. Now, state to the jury what relation the serial numbers,
the rubber stamps on the photographs, bear to the numbers
l\fr. Altizer has placed on the platY
A. Do you want me to begin with the first one Y
Q. Tell in a general way first, and then take each one. Do
they correspond Y
A. They correspond, yes, sir.
Q. All the way 1
A. I have one picture that he failed to get.
Q. Which picture was that Y
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A. That was my serial number 16035, which
should have been No. 15. He failed to get that .
.Q. That is your next to the last pictuure?
A. \"es, sir.
··
.
Q.
numerical order, that is the next to the last· picture?
.;
·
A. Yes, sir.
.
Q. Do you mean by what you said, down to that picture your
numbers· a.nd his run in· the same sequence Y
A. Yes, sir.
Q. What is the fact now about that ·picture-your next to
the last picture?
.
.
A~ ..When I made that picture he failed to make a note
·
of it, and when I made 16 he marked it 15.
Q. Why did he fail to make a note of itT
A. I was looking into the sun and I said I didn't have any
confid.ence in it, and when I snapped it it did make a good
picture,, and he thought I wouldn't use that picture.
Q. So he has on the top no number and no designation
-for that picture Y
·
A. No, he has not that at all.
Q. Up to that point his numbers run in the same sequence
that yours do?
A. Yes, sir.
Q. And you used the serial numbers, and he used from 1
to J4?
A. Yes, sir.
page 2883 ~ Q. And that is true of the first fourteen numbers?
A. Yes, sir.
Q. What about your last picture f How has he designated
that?
A. He numbered it 15.
Q. And that is your 16th picture T
A. Yes.
Q. So he has designated your 16th picture as No. 15 f
A. Yes.
Q. Now, with that ~xplanation, let us resume our description of the pictures. Please hand to the reporter again those
that have already been described. Now, you had already explained from 16021 to 16027 Y
A. Yes.
Q. Inclusive f
A. Yes, sir.
Q. Now, let us pick up 16028 (I seem to have no copy of it)

- page 2882
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~
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and tell the jury the facts about 16028 f When was it taken T
A. The camera was in the same position as for 16027.
Q. And what was that position-we have forgotten now.
A. About twenty-five feet from the ground up the Virginia
Electric & Power Company's tower, looking south, that one
was. Then the camera was in the same position as No. 7,
on line B looking northeast.

By the Jury:

Q. Have you got that of the Aekerly Lumber
page 2884 } Company!

A. Yes, sir.

By Mr. Hughes:
Q. Whleh way was it looking?
A. The first one was south, and this last one· was looking

east.
Note: Picture 16028 is filed as Exhibit

No~

29.

By 1.tir. Hughes :
Q. Now, tell us about 16029'
A. The camrea was still in the same position as in No.
16027 and 16028. The camera in 10629 was in the same position as in 10627 and 10628, and was looking west.
Note: Picture No. 16029 is filed as Exhibit No. 30.

Q. Now tell us about 160307
A. No. 16030, the camera was on the ground near the base
of this same tower as the prooeding three pictures, and the
camera was looking east.
Note : Picture No. 16030 is filed as Exhibit No. 31..

Q. No. 16031 Y
A. The camera on line D, about one hundred feet- north
of Virginia Electric & Power Company's tower. The camera
was pointing north, towards the railroad.
By Mr. Savage:
Q. Did you say that was on line Df
A. Yes, sir.
Q. Is there anything to show line D in this
page 2885 } case f

.
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A. There is no mark to show it.
Q. Is there .any fact which shows line DY
A. They have a line D on the blueprint.
Q. I have -examined that pia t and re-examined it, and I
~an 't find any line D. Will yon point out on the plat line D f
~. Here is the line pointed out as line B.
Q. Do yon see anything on that plat to indicate line D f
A. No.

·BY Mr. Hughes:
Q. Yon are ponting to the line which runs north and south
to the right of the words ''Ackerly Lumber Company'' are
yonf

A. Yes..

.By

~fr.

Savage: •

· ·

.

· Q. The reason you are pointing to that line is you see some

indication there that the photographs were taken; that is the
only reason you know it is the line, isn't -itT
A. It comes about the place on the map where the lipe D
should be.
Q. How do you know Y
A. From walking over the ground and looking at the map.
Q. Yon couldn't tell whether it was that line or the next
to the east or to the west if you had not seen the
page 2886 ~ marks t
A. It would be hard to say the exact line D
more than it was at the exact location. It was pointed out on
·
the ground.
1\fr. Hughes: We will have Mr. Altizer put tbe line on the
map.
By

~lr.

Hughes:

Q. What photograph have you just described Y

Mr. S'avage: I don't like to o}jject to stuff like that..
The Court: I think Mr. Altizer should mark it first.
Mr. Hughes: In all the evidence taken for the plaintiff,
certain places were mentioned by the witnesses and afterwards located by the surveyor. The same process is followed
here. The plat shows where the picture was taken, and that
has been connected up, and we will further connect it by
Mr. Altizer, a.nd I will have him put_ the letters on the line. I
think he should have done it before.
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};Ir. Savage: I still dislike to object, but I think my client's
interest requires it. The only reason for making ~the> objection seems to be such ·i.ltter 'confu'sion between the witnesses.
Your Honor will remember yesterday that they· got on the
stand and got into a hopeless tangle, and the first thing the
·witness says is that he· has more pictures than tlle surveyor:
He· says·· that the missing ·picture is· ];{o~ so and
page 2887. } so; but how· he· ki:tows·-I don't know. -It- seems it
·
is obviously confusing.
· · · · .~ · ·
The Court:
jury to·- say:
Mr. Hughes:
Savage.
The Court:
~{r. Sa.vage:

He says that he knows it, and it is ~or the
· -·'. · · '·
··
· -· ·· · ... · · · ·
·
I do not think anybody says that put Mr.
' ... · · · · .. · · · · ·: ··
Go ahead.
We note an exception.

t .:.·

·

;:

.

.• I ~

· ·• ·. • c . • t

By JYir. Hughes:
Q. What picture have you just described 7
A. 16031.
. .. ~ .
·:l ,. . .
. . ' ..
Not~: Xhis picture ~s filed as :Jnxhib~t N

?· 32.

Bv the Court:
"'Q. W~at numt>er does .that correspond with Mr. Altizer's
numberf
A. No. 11.
Q. Poes the mnp show where No. ll is 1
A. Yes, ~ir.
1\f.r. Savage: To keep the record straight,
show it was on line D.
Tlte Court: It shows the point where No.
~fr. ~avage: lt shows w.}lere No. ll is.
The Court: That is the important· part.
show where No·. 11 is ..
.I

.....

,

page 2888 } By

I

~Ir.

the map doesn't
·· · · - .. ~. · · : · · ·.
11 is.
The map does

.,•.-:

Hughes:

Q. Tell us now about photograph No. 16032 Y
A. 16032, the camera was up the Yirrgihia ,Electric··& Power
Company's tower near line 'l!', 'and ·tpe camera: was 'Pdinting
east.· · · ·
·
·
·
· ·· - · ··· · , · · · ' ·

By the Court:
· ·Q. )'Ypat number qoes tha~ correspond withY
-.

'.

, . . . . . - . . . . t.•

.I.
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A. No. 12.
Q. Does the .plat show where No. 12 is Y
il. 1res, sir..

By Mr.· Hughes:
Q. Now, tell us about photograph No. 16033?
A. ']~he camera was in the same position as last picture,
looking west.
By the Court:
·
- Q. That corresponds with what number of Mr. AltizerT
A. No. 13.
Q. Does tha.t plat show it f
A. Yes, sir, it shows No. 13.
Note: Picture No. 16033 is filed as Exhibit No. 34.
By Mr. Hughes:
Q. Tell us about photograph No. 16034?
A. In 16034 the camera was sitting about twenty-five feet
from the ground on the Virginia Electric & Power Company's
tower near line G. The camera was looking east.
Note: Picture No. 16034 is filed as Exhibit No. 35.
page 2889 ~ By the Court:
Q. What number does that correspond with
Mr. .Altizer's number?
A.· No. 14.
By Mr. Hughes:
•
Q. Now, tell us about 16035 f
A. The camera was in the same position as the pieture just
described, looking west.
Note: Picture No. 16035 is filed as Exhibit No. 36.
By Mr. Hughes:
Q. Have yo.u any!hing special about that Y
A. lir. AltiZer didn't get that.
• Q.. Is that the one you were looking at the sun and thought
1t. would not come outf
A.. Yes, sir.
Q. So the .only way that we can designate that photogra.ph
on the plat is by proving by the surveyor where line G isf
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A. Yes, sir.
Q. Now, tell us about the last photographY
A. No. 1£036, the camera was on line G between the power
line and the railroad, pointing north towards the railroad.
Q. And that is Mr. Altizer's number wha.t?
A. 15.
Note: Picture No. 16036 is filed as. Exhibit No. 37.
Q. Is there any person shown in that photographY
A. There w·ere some men standing in the line
page 2890 ~ whieh has been cut.
·
Q. Have you got the photograph in your hand f

A.
Q.
A.
Q.
part
A.

Y~s.

Do you see anybody in the photograph f
Yes, here is a man.
Describe where it is-in the eenter, or right, or bottom
of the pieture Y
Near the center of the picture.
CROSS EXAMINATION.

By Mr. Savage:
Q. J\IIr. Musselwhite, when did you say that these pictures
were taken!
A. On October 7th, 1931.
Q. This present October?
A. Yes, sir.
Q. At whose instance did you take them 7
A. The railway company, or claim adjuster-Mr. Uzzell.
·Q. Who told you where to take them Y
A. Mr. Uzzelt
Q. And you took pictures at the point that he pointed out
to you to take the pietures Y
A. Yes, sir.
Q. Have you taken any other pictures at approximately
the same point as any of these Y
A. Not lately.
p~e 2891 }
Q. When did you do it Y
A. B·efore that former case there were some
()ther pictures made.
Q. You made pictures of approximately the same locations
.as a number of these, did you not Y
A. They were made all, I believe, along the railroad) and

~ !~~

.~!J~r~5~ ~?~~~: ~~ ~f~e~~~ ?f T!r~i~~~·

I do not know that any were made in the exact locat~on as
these.
·· · · ·
Q. Hav:e you got yo~~ notes on ~hose pictu~es f.
A; I ·cbuld·look'up my nutes··on~those· pictures.
Q: Have -yot;~ ·got·it
that· little ·bookt · '! -~ · ···'
.A. I have nbte·s· here-·on-th'e ~former pictures.
Q. The first four pictures which you have now exhibited
in evidence, look at your book and see if yon did not ~ake
four dr~fiv& other I)ietures "id apprcixi'xnafuly the·same·pla~eY
A. There were four or five pictures made about the same
pl~~e. i ·do~ ~~·In;uhy whetir{nT't~·~:.~Q.amer~.. ~tt~ 'Stal'ldi:hgl atr the
same· place;· bu t-1n the ··same vi~nity;-- · . .
·
Q. You can tell from your n·otes-mtactly ~l"!ere your camera
stoo-d, can~t·yo-qi --- ~ L. : · · ~· ........ ~ ~H'~·-· ·.' · ~
.A. You could •tell within a short distance, but not right
up to within fo1lr·or··five·!~eet,.:. be~~s·e ·tlre~e di~t~n~~s 1are
approximated.
·-··· -· --·- ·· --~ ····,
· --Q~ How cl'ose could yon tell-within four or five feet Y
.A. I do not- expect you could.
· .t.:.~--- :L ··-'·~ _;_,. ··· ·
Q. How clo-s'·e-~qould you tell Y
page 2892 } A. I don't know whether I ·could tell in fifty '
feet, oriitlt.: Th'e'matlis'tliat 1were made and the
measurements for the first pictures, when the last pi~tures
or measurements were made, I didn't pay any ·attention 'to
how·nea,r·the:'fdrmerones·we're: Th.ose pictu:res'_we.re··iu)t connected up with those in my mind, and I made thes~ irom m:e·asurements furnished by the Civil E:tigineijr's ...... c ..·... · · .,.1:. '
Q.. Do I understand you to tell trow·thirt ·these pictu~es you
just testified about, and told just where they were made, that
what you said '\Vit.4 ·'fefe1·ance··to 'their.. lcrcation-~i-s ·sul3jectt to
.an error ··of fifty· f~·et eith¢r way~ ---··--- ---· -~ -~·-..: ·· ... !n \
A. Not all of them/but·\ve· rita de some the other time that
would be further from this position. Some df--th~in.may. ~orresp·ond. ·
~
!.-- -~..
-~·
·- ..... : ·-~ .. , -· ·. ··;
·,
Q. lVIr. Musselwhite, what I am asking you is, doesn~t your
memorandum made at the time show where the ·pictu're- called
No·. 16021 was made! \· ·.. -- .;
-- ·- .: · · ·~-.· A. Yes, s!r, it was made right ther~ n~a~ a little cypress
bush, and there were some burned··stuinfis and logs to locate
the place by, and I wa~ 1 Stand~rrg jus-t:'a'Oout oppci'site those
pl~ces ip. son;te' ·of ihe -·other.lpicfures; but my camera might
have been pointing a. little different. I ··domt lntow~ that ·the
c~.r;rrera 'pointed 'in 'the· sante-- gire~tion ~ahp · ti'rn:e.· .:•
'
Q. It ·is a little difficult ·to- try· to get from you~·what I am
;1sgir1g. l am not ~sklng·yoti to reP:tember ·now -a·s t<rithether

in

I
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you took one picture and another picture at the
same place. I am asking you if your notes, which
I understand were made at the time you made
tl1e pieture-weren 't they t
A. Yes.
Q. Were they made at the time you took the picture, or
later Y
A. At the time I took the picture.
Q. Do those notes show, so you can tell the jury, where
that particular picture was made1
A. Yes, I could tell the location where I took the picture,
from the notes.
Q. Well, how many feet!
A. I was approximately two thousand feet.
Q. I am not talking about any particular picture, but any
picture, how near to the exact spot can you tell the jury you
were!
A. I think I ·was some ten or fifteen feet of the same spot
in some of the former pictures. There were some that the
camera was moved up or down the track, when we moved the
last time.
Q. Take that picture No. 16021; now, just forget for the
moment you have ever taken any other picture anywhere in
the world. Can you tell the jury where that particular picture No. 16021 was made~
A. Yes. I was standing over about seventy-five feet north
of the railroad in that particular picture, and I never have
made another one from the same point, but it
page 2894 ~ was opposite the point on the railroad where a
few of the former pictures were made and where
I made two or three more pictures afterwards.
Q. You say you were standing· over about seventy-five feet
from where when you made that picture?
A. From the railroad track.
Q. On the north or south side 7
A. On the north side.
Q. Where were you-east or west, and opposite what point
were vou·f
A. i was just a little bit east of a cypress bush there, and
there is a point where a ear spring shows in one or two of
my pictures. I was just a fraction east of that car spring
when I was making 16021.
Q. Is that all you havef You don't know how far from
any mile-post?
A. I was between two thousand and twenty-one hundred
feet from the mile-post.

page 289:-3
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Q. Therefore,. what I nnde:J;"stand you to say yon want the
jury to understand, you can identify within one hundred feet
of where you were when you made tha.t particular picture 7
A. I was between those points.
Q. But you can't tell nearer than approximately one hundred feet of where you were; is that right
A. I would not come right down to the exact feet. I would
estimate I was about 2,050 or 2,060 feet from
page 2895 ~ the mile-post.
Q. But you can tell within a hundred feet of
where that picture was made? Yon are satisfied you can come
within that limit?
A. A little closer than that. It is up between those two
points.
Q. Now, take the picture that was made about the same
spot; yon have got your notes on that. When did you make
these other pictures?
.A. April 16, 1931.
Q. Now, the picture that was made about the same spot,
can yon tell the jury how far it was from the identical spot T
. A. I imagine a few feet west of the same spot-say 15 or
20 feet west of the fiTst picture.
_
Q. These pictures were taken by you last April, several
of them, rigltt htere at that particular spot, weren't theyY
A. Yes.
Q. How many?
A. I believe I have five. There were six pictures made
right near the same vicinity.
Q~. Within one hundred feet of it f
A. Yes, sir.
Q. What was the spot marked by when you took the pictures last April Y Was it a car spring?
A. In one of the pictures taken last spring there was a ear
spring shown in one of the photographs, and it '
page 2896 ~ also showed in one of the photographs this year.
Q. But the identification of one of those pictures last year was a nail keg, wasn't it Y
A. ·when we took the pictures there, to keep from losing
track of the place where the camera was, we put a nail keg
down, and then we went back and made another picture of the
nail keg and included it in the picture.
Q. Where are the pictures yon made last .April t'
A. I haven't them.
Q. Who .took them Y
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A.. They

w~re presented to the company and turned in to
so far ~s I know.
Q. So far as you know, the company still has them
A.· It still ha.s them or they are in court.
Q. How many copies of the same picture did you make?
A. There are always four copies made with each one of th~
pictures.
Q. And you turned all ·four copies over to the Norfolk &
Western?
A. Yes.

~ourt,

RE-DffiECT EXAMINATION..
By Mr. Hughes:
.
·
Q. What about the position of the nail. keg to whieh you
referred in the April pictures, with reference to the car spring
to which you have referred in these pictures 7
A. Opposite the car spring on the north side.
page 2897 ~ Q.. Those pictures taken last April were filed
as evidence in the Richmond Cedar Works case,
weren't they 7
A. Yes.
Q. And you testified that they were introduced 7
A. Yes.
Q. And they were marked .as Exhibits in that caseY
A. Yes, sir. .

RE-CROSS EXAMINATION..
By Mr. Savage:
Q. How do you know that the car spring and the nail keghow do you know the nail keg in the· last pi-cture was where
the car spring was this time Y.
A. It was about opposite. Last yea.r when I set the nail keg
down, I identified the spot I first set up the camera, and I
did not want to lose track ·Of it, so when I went back to make
.another photograph I could identify the place where the camera was sitting, because the car spring would be on the opposite side.
Q. I understand last April you set down a nail keg to
identify the place you placed your camera;
A. It would identify the place in the p}!otograph. I could
pick it out myself.
Q. When you went back last October, did you find the nail
keg there!
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A. I didn't look for the nail keg because I was not ai:Q:ting
to make another picture from the. same spot. I
page 2898 ~ made the picture as pointed out.
Q. You don't know whether the nail keg was
sti1l there when you went back in October, or not'
.A. There were nail kegs all along the road, but I dqn 't
know whether they were moved.
Q. You did not mark the nail keg in any way to tell it from
any other nail keg T
A. No, sir.
Q. When you took this picture with the car spring in it, I
think you testified that Mr. Uzzell stuck the car spring in
the ground?
A. No, I didn't say he stuck the spring in the ground. I
say I placed my handkerchief on the spring so I could see it.
A dark object does not show plainly in a photograph.
Q. Do you know who put the car spring in the ground t
A. I do not.
Q. You did not see anybody put it thereT
A. No, sir.
Q. You don't know why they put it theref .
.A. No, .sir.
Q. Did you say yesterday whether or not these sixteen
photographs which you have been discussing we;re all the
pictures 'vhich you took this present _October when you went
in thereY
.
A. It is all I made in this vicinity. There have been pictures made at other places quite a distance from
page 2899 ~ there.
Q. On that trip Y
A. No, not the same day. The day after.
Q. The da.y after Y
A. I believe the day after.
Q. When did you take those pictures f
Mr. Gravatt: Have counsel anything to do 'vith where we
took other pictures¥ I do not think it is any of their busines sor any ooncern in this ease, and we object to it. "\Ve
have a right to take pictures for our own information wherever and whenever we want.
The Court: They are introducing these picturesMr. S'avage: If eounsel don't want him to answer, I am
willing to let it stand.
Mr. Gravatt: Let it stand. Stand aside.
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J. R. AL:TIZER,
.
.
a witness on behalf of the defendant, recalled,
testified as ·follows :

page 2900

Examined· by Mr. Hughes:
·
Q. Certain witnesses have referred to the lines on the plat
designating where certain places were bushed out, by letters,
and those letters are not on the plat; have you notes showing
the letters t .
_ A. I haven't notes, but I know which lines they are, and
I could p~t that information on the map.
Q. Please do so.
By Mr. Savage:
Q. You say you have rio notes 7
A. No, sir.
Q. "What are you going to do! Are you going to put them
on there now-!.
A. Yes, sir.
Q. I can do that.

Mr. Hughes: Well, do you object?
1\{r. Savage: No, I don't object, but if he just went up
there and remembers th~ lines, anybody could do it.
1\{r. Hughes: Anybody who lmows which way the letters
run.

By Mr. Hughes:
Q. Whi-ch way do the letters run-east to west Y
A. Letter "A" was applied to the first cross line east of
the western boundary, and ran consecutively to
page 2901 } the east.
By Mr. Savage:
Q. When you say it was applied, was it applied in your
notes7
A. It was applied tby the photographer in making his. rec·
ord.
Q.. Your notes do not say anything about any letters on
the map at all?
i.
A. No.

Mr. Savage: All right, put anything you want on it.
Note: Witness marks on the map.
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Bv Mr. Hughes:
- ·Q. Do the gentlemen who surveyed the property, examined
it and testified here, know anything aibout- those letters Y
A. Yes, sir, it was discussed by all these gentlemen.
Q. By whom were those letters designated to those gentlemen!
A. The first time that the plan of applying letters to these
lines came up was when three men were making an examination of the land and they wanted to locate the1nselves. We
had a blueprint on which these lines were shown but no letter designated, and it was decided there between those three
and myself that they should call the lines as I have shown on
the print.
Q. Were they put on the one that they hadT
A. Yes, sir.
Q. Who has that?
page 2902 ~ A. It is in my office.
Q. You will recall that yesterday afternoon
there was some confusion before the jury about the numerical designation of the photographs; have you checked up with
the photographs and found whether you had the same numbers and designations on the plat that Mr. Musselwhite had
on the photographs'
.
_
A. I find I have omitted one photograph on the plat, and
that omission came about in this manner : The photograph
was taken looking· westward from the transmission tower near
line G; it was along late in the afternoon, and the camera
was pointing to the sun, and the photographer said that he
didn't think that that photograph would be a success, and,.
in fact, he was reasonably sure that it would not, and I did
not enter it on my record. Yesterday when I said it showed
all the photographs, I had forgotten .about it.
Q. So, up to the point the numbers run in the same order
that his do, your plat numbers run in the same order that
:his dof
A. Yes, sir.
Q. And that one does not show on the plat at all f
A. No, sir.
Q. How does his last photograph correspond with your_last
numberY
·
A. There should be 16 photographs where I show 15. I
\,_'"',omitted his 15th photograph from the plat.
·
Q. So that is 16th was your 15th 1
page 2903 ~ A. That is correct.
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CROSS EXAMINATION.
By Mr. Savage:
Q. Mr. Altizer, what three men were with you when you
numbered these lines f
A. ¥r. Reed, Mr. Cuthbert and Mr. Gooch.
Q. When wa8 that?
A. About the 15th of September.
··
Q. Of this year!
A. Yes, six.
Q. Where was it?
A. On the Ackerly land.
Q. You had a blueprint you had already made of a survey of the Aekerly land with you that day Y
A. We did.
Q. And that is the first time that any letters were put on
those lines Y
A. Yes, sir. In fact, that is the time we started running
these lines, or about the time we started running these lines.
Q. Did you put them on your map before you ran them Y
A. They were indicated on a boundary map I had made of
the Ackerly land, and they were indicated on that map.Q. Is this the· map you made before you ran the lines Y
A. No, sir. This is the map made at the date shown in
October.
Q. Then this map was made approximately a
page 2904 ~ month after you had designated those lines by
letters ; is that right Y
.
.
A. Yes, sir.
Q. But you did not put the letters on when you made it Y
A. No, sir.
Q. Now, when you testified yesterday, Mr. Altizer, about
these photogTa.phs, you thought you had every photograph
tha.t Mr. Musselwhite had, didn't youY
A. Yes. I had forgotten about this one.
. Q. And the first time you found out that he had too many
photographs for your numbers was last night when you got
together and tried to check it up Y
A. Yesterday afternoon.
Q. Then you and he got together and tried to figure out
how it was that he had more photographs than you had numbers!
A. It did not require much effort to· figure it out. I reealled then, after seeing this photograph, where it was and
the conditions under which it was taken, and my reason fGr
not having included ~t.
·
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Q. Was it fro~ independent memory or from looking at
the photographs 1
A. It was looking at the photographs which brought it to
my mind.
·
· Q. In other words, you took sixteen photographs and determined which you had left off by looking at the photographs?
A. In a sense, yes, sir.
page 2905 ~
ROBERT ATI{INSON,
.
a witness on behalf of the defendant, be1ng 4uly
sworn, testified as follows:
Examined by Mr. Hughes:
Q.. Your name is Robert Atkinson!
A. Yes, sir.
Q. Your agef
A. Sixty-nine..
Q. You are now employed by the Norfolk & Western 7
A. Yes, sir.
Q. Under the claim department¥
A. Yes, sir..
Q. How long have you been so employed 1 ..
A. S'"mce the 6th of August of this year..
Q. Prior to that time what was your vocation Y
A. I did not have any regular job from the 15th of June
up until the 6th of August. Prior to that time, for about
·.two years and a half, I was in the forestry service as chief
fa,r warden of Norfolk and N ansemond counties.
Q. State· Forest Warden t
A.- Yes.
Q. For two years and a half~
A. Yes, about two years and a half.
Q. What is the leng-th of your experience with fires in
Dismal SwampY
.A. In the big Dismal Swamp and in the little Dismal Swamp
in North· Carolina, 28 years.
page 2906 ~ Q. How long with this particular one of ours Y
A. Eighteen years, or about eighteen years.
Q. In what capactiy did you have that experienceY
A. I was with the Camp Manufacturing Company and had
charge of their forty~seven thousand acre tract in the Dismal Swamp.
Q. For how long Y
.A.• I had charge of it but I was not on the job. A part
of the time I was down in the western part of N ansemond

N.. & W. Ry. Co. v. Richmond Cedar Works.

1781

.County and in Bertie County and other counties down in
North Carolina. While I was gone, if a fire broke out they
sent for me, and I came back and was on every fire in the
swamp.
Q. Now, I will ask you first as to 1930, about the fire early
in August: Wbat was your first knowledge of the fire north
of the Norfolk & Western early iu Augustt
A. The first knowledge I had of it was a message from
B. C. Smith, section foreman.
Q. And how soon did you see itt
A. I suppose in about thirty minutes.
Q. Where did you eome from and where did you go and
what did you seet
A. I came from home in Suffolk. 1\Ir. Smith came down
there and took me, and I got my tools, and he brought me up
on the Norfolk & vVestern Railroad to 19 mile-post.
Q. What did you see when you got there with
.page 2907 ~ reference to that fire7
.
A. I saw the fire burning back from the rail~
road.
Q. How far from the railroad 7
A. Some eight hundred or nine hundred feet, I suppose.
Q. r.rell about that fire, in a general way, from then until
October 4th 7
A. We got what men we· could around Magnolia and came
in from the north side. The Camp ].f.anufacturing Company's men came up the railroad on the south side, and we
got it under eontrol. It was burning in the soil in the reed
roots, or grass roots before we stopped it from running that
night. The next day I was instructed to leave that fire a.nd do
some needed work.
Q. Let me inject a question there. Did it then, or at any
other time, get to the Norfolk & Western?
.A. Yes, it burned to the Norfolk & Western.
Q. Whent ·
A. That afternoon.
Q. How was the wind 7
A. It was a shifty wind; a part of the time it would be
in the southwest and then almost west, but as a rule about
southwest.
Q. So it burned partly against the wind to the Norfolk &
Western7
A. Yes, sir.
page 2908.} Q. Continue your aecount; ~ontinue to describe
what happened until October 4th Y
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A." I ·left the next day and it was put in charge of a man
named Poarch, a fire warden and a man named Oliver. It
caught into the grass, and we sent for Camp's crew, and I
c~me after my pump to keep it from crossing the Seaboard,
where we_ used to cut it off from Camp Siding, do·wn to the
Seaboard, down through the swamp to about the 17 mile-:post
on the Norfolk & Western. This they failed to do. It kept
getting by them. Well, to tell you the truth of it, the report
came to me that the Camp Manufacuring Company's men
had come down there, on orders,Mr. S'avage: (Interposing.) Don't tell about the reports.
Mr. Atkinson is too old a witness not to know that he can't
tell that.·
·
Mr. Hughes: I don't know what he is going to say, but I
am not so sure that in his official capacity as fire warden
that it would not be pertinent what reports came to him as
bearing on what further steps he took with reference to the
fire. Of course ordinary reports are hearsay, but I am not
sure in this instance that that is true.
·
The Court: He had better not tell that. I don't know what
be is going to say.
page 2909 ~ By Mr. Hughes:
Q. All right, go ahead.
The Court = I think reports of fire wardens and things of
that kind are admissible. When he says what he heard the
:fire was doing, I do not think it is admissible.
By

~fr.

Hughes:

Q. Tell how the fire was handled f

A. I walked out, and I didn't go back again until after the
Ca.mp men left there.
Q. "Wno was handling that fire for you Y
A. Nobody.
Mr. Gravatt: It depends on the materiality as to why he
did not continue to look after the fire and why somebody .else
did. You see that evidence has come in here in another way,
and I think that this explanation is proper.
The Court: I don't know.
Mr. Hughes: Suppose we let the jury retire a minute, and
let him answer the question, a.nd then your Honor can rule
on it.
.
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Note: The jury retired from the eourt room.

Bv }fr. Hughes:· ·
..Q. Now, Mr. Atkinson,. in the absence of the jury, you ,way
continue with the answer that you started to give about the
reports which came to you?
page 2910} A. Mr. Poareh came down, by instructions, to
put out the fire and·protect Camp's timber, and
to take orders from nobody.
Q. Whom were you talking to?
A. Mr. Poarch came down there. He was the Camp Manufacturing Company's man. I didn't hear whether J. R . .Camp
or Mr. Widmer.
· Q. You say orders to take care of the fire. It doesn't show
whether orders f.or you to take care of the fire, or for whom.
Orders for whom to take charge of the fire 7
A. He came down with orders to put the fire out.
Q. Himself?
A. Himself, and to take no orders from any one, and I, as
chief fire warden of the county, d.idn 't want any fuss, and I
walked out.
Q. And you turned the fire over to Mr. Poarch 7
A. No; he took it away from me.
The Court: How does that ·hear on this matter here as to
what kind of fire it was?
~fr. Gravatt: Here is the object, if your Honor please;
there has been some testimony with reference to these backfires, trying to bring Mr. Smith into it, and the men who
worked. for 1\tfr. Poarch were partly under this man and partly
under Camp. I think that this testimony is relevant as slrowing about Mr. Poarch.
page 2911 } The Court: Let him testify whether Mr.
Poarch was acting as his subordinate.
Mr. Hughes : When the jury returns, we will ask that question, but we want to take an exception to this as we think
that this is the most natural way to bring it out.
Note: The jury returned to the eourt room.

By Mr. Hughes:
Q. Mr. Atkinson, when did Mr. Poarch and the Camp force
goo to work on this fire?
A. They eame down right on the 4th when the fire first
broke out They went back home, and they came back on the
5th, sometime in the afternoon.
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Q. And when did you leave 7
A. I left there on the 6th. On the 5th I didn't get there
that night, but I was up on the Seaboard directing the work
up, there, and the morning of the "6th I "\vent there.
· ·Q. So you were there on the 4th and 6th and not afterwards?
A. Yes, not afterwarqs.
Q. Were Mr. Poarch and his forces working for and under
you?
.
.A. I was supposed to be the boss of all the fire fighters.
When a man refuses ·to take orders from me, I don't know
whether I am boss, or not .•
page 2912 ~ Q. After October 4th, what was your first
knowledge of fire on the south side of the tracks
-after or on, I should say f When did you first learn of fire
on the south side of the tracks Y
A. It was in the afternoon of October 4th. I had been
sent to Buckhorn, by the assistant fire warden, Mr. Patterson. There was some complaint coming in that the fire war.den was not doing his duty, and I learned that there was a fire
on the south side of the track.
Q. ·How did you learn it Y
A. My wife told me, is all I know about it.
Q. What did you do?
A. I immediately went over to the lookout tower to hl.1nt
up Mr. Poarch, and I found him at the place where the road
·to the lookout tower leave8 the highway. He told mHMr. Savage:. I don't know what he is going to say.
· ~Ir. Gravatt: Mr. Poarch denied seeing this man that night
. and denied making that statement, and we are trying to impeach Mr. Poarch.
·
. ·}fr. Savage: I naturally assumed, erroneously, that this
witness was not well enough coached t.o go ahead and tell
ilid
.
Mr. Gravatt: ·I think that is very improper.
.
The Court: Of course the. jury will disregard any statement of that kind. You gentlemen will underpage 2913 ~ stand that you are trying the case according to
the sworn statements, and not any statement
made by counsel, which is not sworn testimony.
·
By J.\!Ir. Hughes:
Q. Please complete your answer.
.
A. He told me the fire had jumped the track, and that they
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bad called for men from the Camp l\1anufacturing Company
and that they were waiting for them to come.
Q. Where did that take place?
A. Over on the highway where onr road turns off, to go to
·
the lookout tower from .Suffolk.
Q. Was any one else with you Y
A. Will Kee, a. colored man, I l1ad with me at Buckhorn
that day.
Q. What did you do after that?
A. I went back home, and we had a fire burning down at
Fall Branch. I made arrangements to leave a colored man
on that and relieve the white man. I went down and shifted
it and put the white man in charge of that fire, and put the
colored man with his crew from Skeetertown to come up next
morning. I called up 1\{r. Willoughby Lynch from the Roper
Lumber Company, and called Mr. Sexton, from the Ricl1mond
Cedar Works, and asked them to send all the men that they
could from the east side, starting ·at the Norfolk & Western
Railroad, working back, to cut the fire off, and
page 2914 ~ that we would sta.rt 011 the west and try to come
around it that way.
Q. How long were you ·personally in the fight Y
A. Next morning I got up at 3 :30 a.nd started to drive to
Y adkin and walk off the railroad and lo(}k the situation over
about 7 :00 o'clock. I got to Nansemond a.nd saw such a big
smoke I thought there must be another fire on the Norfolk &
Western, and came to the water tank and walked six miles
and came before the men came out from the night shift. I
found the men were cutting diagonally across the Gum Swamp
and I called them back. Mr. Ray Widmer was in charge
of the men. I called them back and told them we must follow
the Camp line across Roper 1s, and told them we will have to
get around the fire beyond the Richmond Cedar Works. Ray
Widmer walked off and left· the men with me, and they were
all strange to me. I couldn't get the men to work until they
heard John Camp coming, and when they heard his voice
they went to work. I worked in that day, and Ryland Camp
and John Camp ;;~.nd Widmer-Poarch .wasn't there. I had
burned my foot, and it was giving me a great deal of trouble,
and I didn't get back, and the doctor ordered me off my foot,
and I didn't get out anY'\rhere until Wednesday.
.Q. When you retired from the fight on that account, ho~
"far had the fire progressed in ·every direction Y
·
A. We were practically ahead of it on the
page 2915 ~ Richmond Cedar Works, as near as I could find
·
out, and from what information I could get from

1786

Supreme Court of Appeals of Virginia.

tlte nieil i set J.n. to investigate ho_w far it was. I suppose that
was maybe half a mile south of the Richmond Cedar Works
and Roper Lumber Company's corner.
Q. Do you know how far it had gotten to the east 1
A.. No, I don't know how far it had gotten to the east. All
I know is the report that my scout brought back that I sent
off to investigate.
Q. 'Vhen did you sufficiently recover to get into this area
aooain
f
·
0
.A.. I was not in t4ere ag~ili until afte.r the flre had gotten
through burning. Yes, I did, too; I '\valked up the _li~e with
~he Fe~era~ ins~ector, who Was her~ to se~_ if 'Ye_ had man~
aged the thtng rtg·htly and ha~ not misplaced _al}.y money, and
so forth; I walked with him to the Norfolk._& Western Railroad, up throug-h the swamp around th~ nre line up td the five;;
mile ditch.
.
Q. When was that 1
A. I don tt tettlember when it was. It was in the \vintet
sometime.
Q. Do yon know ho'v long the fire of August 6th and the
fire on the south side contintled to burn on both sides of the
trackT
A. Until irt November.
Q. It burn~d unti1 the rain came?
.A. Yes, and until after the ram came. It burned in the
ditch bank.
Q. Have you any knowledge of any_ fire,,_ previpage 2916 ~ ous to the year 1930, that crossed the Norfolk
& Western from the north to the south, anywhere
in the neighborhood of mile-post 15 or nearby _that mil~- post f
A. In 1915. In looking over my letter books I made note
of a letter I wrote toP. D. Qamp, of a ~re c~ossirtg t~at track
in 1921, but I don't remember a.botit it only what I. saw on
the book. I don't think I lie- abotit it, but _to get into my
memory how it burn_ed, or how it crossed, I don't know.
Q. ·You do remember 19251
A. Yes.
Q. 'Vhere did it cross Y
A. Between 14 and 15 mile-posts.
Mr. Savage: I thought you sa!d yon couldn ;t remem'9er.
Mr. Hughes : He said he couldn't remember 1921, but he
remembered 1925.
Witness: In 1921 I find I wrote a letter to :Mr. P. D. Camp,
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and find I mentioned that the fire had crossed the Norfolk
& Western.

Mr. Savage: I thought _he was asking about 1925.
Mr. Hughes : I asked did he know of any previous fire.
Witness: Yes.
Mr. Hughes : He spoke of another that did the same thing,
but he do.esn 't remember it and knows only ftota. his record.
Do you object to that!
.
Mr. Savage: Yes.
page 2917 } Mr. Gravatt: Well, strike it out.

By :M:r. Hughes:

Q. Now, spea.king of the 1~25 fire, to which you have referred, was there any name by which that fire was known?
A. It w~.s known as the ''whiskey fire''·
: Q. Mr. Atkinson, how many .fites were there burning in
your jurisdiction in October, 1930,---in your counties 7
A. In the counties Y
Q. In your territo~yf
.
~· I had eleven at least artd probably mot~.
Q. And how many on Octooor 4th 7
A. Eleven on Qc.tobat 4th.
Q. No'v; tell us, from your long krtowiedge of fires and experience with fires in the swamp; causes from which swamp
_
:fires originate'
A. I made a little list of that.
Q. All right.
M:r. Savage: V\711en did you make that list Y
Witness: I made it the other night.
Mr. Sa.vag~ : Getting ready for this testimony Y
Witness: Yes, sir.
·
_
Mr. Hughes: I asked you the question in my office, and
·you figttred it out?
Witness : Yes, and I had to go to iny records to get it.
page 2918 } By Mr. Hughes :
Q. If you can't find it, give it from memory.
A. Hunters, campers, smokers, aeroplanes, lightning, stills,
railroads, land clearing operations and incendiaries.
Q. From you exp.el"ience referred to, which of those causes
do you consider the most prolific of fires f
A. Smokers.
Q. From your experience in fires, how far have you known
fires to jump in the Dismal Swamp under ~ wind 7
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A. That is ·a question I would like to know what you mean
by "known". We had a case up here on the Portsmouth
Ditch where they claim there was no one in there to set fire,
and the. fire was burning and the wind blowing, and it was
calculated it was eighteen hundred feet from where the fire·
was burning. We had a. case up on the Dismal Swamp Canal-·
Mr. Hughes: He. is a fire expert, and he has a right to state
what he finds· from observation and the reports of his inferiors. He is an expert in fires.
The Court: A witness is a witness on things like that. Do
you think he has a right to say what somebody told him Y
Mr. Hughes: He has a right to express an opinion based
on what was told him.
·
The C'ourt: You asked how far had he known.
·
Mr. Savage: He started out to answer "What
page 2919 ~ do you mean by knowing", and he said "I heard
that they claim''.
Mr. Hughes: I will change the question.

Q. (Mr. Hughes) From your experience as a fire fighter
and fire warden and timber man, and particularly in the Dismal Swamp, and based upon your own personal knowledge
and from reports made to you by those employed by you,
how far do fires jump in Dismal SwampY
Mr. Savage: I object to that because it includes reports
made to him.
·
Mr. Hughes : I asked for his opinion.
·
The Court: I think he has a right to give his opinion as an
expert, but when you .put in reports made to him, I don't
know.
Mr. Hughes: Can't he base his opinion on facts reported .
to him?
·
- .
The Court: If they are facts. I think as an expert he
m.ight·say how far they will jump. He can give his opi~on,
but I think it unfortunate to put knowledge and reports together.
By Mr. Hughes:
Q. As an expert in fires, and based on your experience,
how far do fires jump in Dismal Swamp 7
. The Court : That is a proper question.
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A. In my experience, it is a pretty hard matter to see a
fire spring up a.nd go over and catch fire. One time I was
back-firing in Dismal Swamp, and we had a place
page 2920 ~ probably half an acre back-fired and were getting along very nicely when the wind shifted
to the north and broug·ht the· fire down, and we didn't do a
thing but sit <;lown and wait for the fire to go by, and while
waiting we could see the fire burning rubove us and ~tching
up here and there three hundred feet ahead of us in some
places,-three hundred feet in a great many of them.
By Mr. Hughes:
Q. There has been considera.ble mention by witnesses in
this case of second burns; please tell what is meant by that 7
A. .When a fire first runs through the reeds it may not be
but only a sort of light fire; it kills them. The reeds are not
burned off, but are dead. After about three to four weeks
they get dried out, a.nd then when a fire comes in that, it is
not only on the ground but it is dry enoug·h to burn and weeps
things clean and makes a terrible fire.
Q. Burning material that was too green to burn at the first
fire?
o

A. Yes.
Q. Of material that has grown up since the fire 1
A. No, it would not be grown up, but old stuff that was

there that was killed and dried out.
Q. Have you any knowledge of any pr.evious fires on the
Ackerly property before this fire of 19307
A. In 1925.
page 2921 ~ Q. Tell what you know about that :fireY
A. It ·burned through there.
Q. Was that the whiskey fireY
A. That was the whiskey fire.
Q. The same whiskey fire Y
A. The whiskey fire. It jumped the track and burned over
the Ackerly plant and killed all the reeds. We stopped it at
a point not far from Camp's line. It was from the Camps
and Richmond Cedar Works back a mile and a half from the
Norfolk & Western. Such a case a.s that, I might state, we
were protecting the other property, if it goes along the edge
of the burned and cut all the reeds that were standing, and·
either carry them up in th_e burned, or burn them up, so when
the second burn does take place we have a clear space of
anywhere from ten to thirty feet. On this occasion it was
on the 11th, 12th and 13th, I believe-! have the date.
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Q. What month 7
A. I ~an 't tell as I have go many fires (witness looks at
~emorandum). September. It was September 11th, 12th and
13th, the Ackerly tract took the second burn.
By the Court:
Q. Whatyear
A. 1925. It made the biggest smoke I have ever see:r in
Dismal Swamp.

page 2922 ~ By Mr. Hughes:
Q. Do you know whether or not the Ackerly
land was burned in tha.t 19·2n fire?
A. I am not sure whether it was this fire that burned it, or
tlot. I find by looking over my records, if I may be permitted to put it that way-·

By 1\fr. Savage: (Interposing)

.·

Q. You were not fire warden back in 1925t were you 1

A. Not for the state.
Q. What sort of records are you talking about-your personal letters Y
A. My letters and reports to P. D. Camp.
. Mr. ~avage: He are not interested in that. That does not
bring him in the ru'la.
~tr. Hughes: All right, we wili not

ask him that.

By Mr4 Hughes:
Q. As to area, where did the 1925 fire burn on Ackerly f
A. It burned east.
·
Q. Did it burn the entire tract, or only a part of it Y
A. That is what I was trying to tell you, that I mentioned
another fire that burned there, and ~ do~ 't know which fire
did the burning and in which plaee. I didn't go to the lower
part, but there was a fire practically all over the Ackerly
tract iil 1925.

page 2923

~

CROSS EXAMINATION.

By Mr. Sa.vage!
.
Q. Mr. Arkinson when did yott come up from North Carolina and go to work for the C'amp Manufacturing Companyt
.A. In 1913, I believe, or 191-2.
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Q. When you came up here, you were put in charge_tClf:_>the .
Dismal Swamp property of the Camps, were 'nt you Y ··
A. I was afterwards, yes, sir.
Q. When you came up here, what did you dot
A. Mr. Camp hired me with the understanding I was to
~elp locate the lines around Dismal Swamp. He told me that
he thought that I ought to do it, that it might take me six or
seven months, but he thought tha.t we ought to do it in five,
and then he said that he would not ha.ve any more work for
lll~

Q. How long did you work on the lines T
A. We practically worked on the line all the time, sixteen
ye'ars . lines and blocking.
Q. When did you take charge of the Dismal Swamp prop'erty?
.
A. I can't remember what time it was. I don't know. I
know that I wa.s at Franklin, and Mr. Camp told me, he says
''Now, you will ha.ve to haveQ. I do not object to that, but I do not care about encumbering the record. What I want to know is how long have you
been in intimate close touch with Dismal Swamp property
down on the Norfolk & Western?
page 2924 l A. Eighteen years.
Q. You have been down there, practically living in there 7
A. Yes, practically twelve or fourteen years.
Q. You were in there way back when there was a big
boundary line dispute between the Ca.mps and the Cedar
Works and the Ackerlys Y
A. Yes.
Q. That whole fourteen mile line east of the Camp holdJ.ngsY
.A. Yes, sir.
Q. When was that Y
A. 1912 or 1913.
'Q. You and I 'vere both a little younger then?
A. ·Yes. You ought to know.
·Q. Now, from that time on, after that line was settled,
wbat was your main duty with reference to- this Dismal
SwampY
A. They called me a caretaker.
Q. And one of the chief things which you had to take care
· Qf out there was fire, wasn't it Y
A. Yes.
Q. Now, since 1912 ·Or 1913, every summer when :the weather
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has been dry, haven't you had :fires along the Norfolk & Western Railroad!
·
A. Well, yes, it come down to the Norfolk & Western Railroad.
Q. It come down to the Norfolk & Weste. ~-.
page 2925 ~ Railroad f
A. Yes.
Q. There had not been a dry summer, to your knowledge,
in that swamp when there were not fires burning along the
proximity of the Norfolk & Western Railroad?
A. No.
Q. That is right, isn't itf
A. Yes.
Q.. Do you remeinber particula.rly a fire that was set out
by the Norfolk & Western Railroad, for which the Camps
brought suit and got judgment Y
A. Yes.·
Q. Do you know how that was set out Y
A. It was set out by the Cannon Ball, the locomotive pulling
the Cannon Ball, going to Richmond, one Sunday afternoon.
Q. You had pretty definite knowledge of that, didn't you Y
A. I am going by hearsay. I had my men there. We saw
smoke up the railroad, the :first thing, and we didn't know just
exactly where it was, and I sent my man up the Norfolk &
Western while I went up the Seaboard, and he statec while
he was there the Cannon Ball w-ent by and set a fire a little
way to the west of this -other :fire that was burning, ·and the
two fires burned together.
Q. When that suit was brought, how many :fires were complained about in one snit? How many differ-ent fires were
complained about?
A. I don't remember.
page 2926 ~ Q. You don't remember whether there were
five or six or seven different fires Y
A. Set out by the Norfolk & Western¥
Q. Yes, all set out in the same suit f
A. No, I don't remember.
Q. Don't you remember the fire that this same B. C. Smith
said that he would burn off the righfrof-way and it got away
from him?
A. On the south side f
Q. Yes. That was in the same suit?
A. Yes.
'
Q~ Refresh your m·emory: Don't you remember in tha.t suit,
in which you testified, Fire No. 1, Fire No. 2, Fire No. 3, Fire
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No. 4, Fire No. 5 and Fire No. 6,-six different fires,-the
suit covered the 'vhole six; do you remember that~
A. No, sir.
Q. Your memory don't go back that far1
A. No; it has slipped my mind.
1-fr. Gravatt: Were there six fires in it 1
:\Ir. Savage: Yes; all claimed to have been set out by the
Norfolk & Western.
~:Ir. Gravatt: You may testify to it, so far as we are concerned.
Mr. Savage: He is testifying to it.
"\Vitness: In 19211
page 29:27

~

By 1\!Ir. Savage:
Q. Yes.
A. No, I don't remember but two.
Q. You remember two1
A. Yes, sir.
Q. That was the case that you got up the evidence in 7
A. I did get up the evidence.
Q. You followed that case very carefully and got the evidence up?
A. I did.
Q. And put it 011 down here in Nansemond Court, didn't
you¥
A. Yes, sir.
(~. \Vell, do you rcmcn1ber this same 1925 that you are talking about-was it the 1925 fire that burned up the mill of
the Camp Company on the Seaboard 1
A. Yes.
Q. That was the same 1925 ~
A. It was in 1925.
Q. You worked on that case1
A. Yes.
Q. vVho set that fire?
A. The whiskey fire was one. There was a fire started near
a skidder. vVe didn't lay that on any one particularly. That
was two, and there -,v·a.s a fire started at the 18 mile-post',
which was believed to lJe and owned up to be set out by the
Norfolk & 'Vestern. That was three. There was
page 2928 ~ a fire said to have come from over on the Virginian Railroad. That was four. I can't renlember, hut I g'11CSS you call the fifth one was a fire that
jumped across the Norfolk & Western Railroad near the 17
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mile-post. We treated it as a separate fire, and that made
No.5.
Q. The N ortolk & Western Railroad Company paid for the
damag·e done by tha.t fire, didn't itt
A. A part of it, yes. The Norfolk & Westen1 Railroad
paid for the damages on the south side, and I think some on
the north side. If my memory serves me right, the insurance
company paid for the mill and lumber.
Q. And the Norfolk & Western got credit for it Y
A. No, I don't know how that was.
Q. Now, lir. Atkinson, coming down to the fire that started,
as I understood you to say, on August 6th last year5 that
started on the north of the Norfolk & Western Railroad, along
about 19 mile-post f
A. Yes, sir.
Q. And you say you were down there on the 6th, or did you
say it started on the 4th. Was it the 4th of August or 6th of
August!
A. The 6th of August.
Q. You were down there the da.y it started, were you not t
A. Yes, sir.
A. Yes, sir.
Q. Then you did not come back until the next day; you
had something to do Y
page 2929 ~ A. Sir f
Q. You did not get back the next ·day f
A. No ; I had something else to do.
Q. And then you came back the third day of the fire?
A. Yes.
Q. Then you got itno an alterc-ation with the people as to
whose orders they were obeying¥
A. No altercation at all.
Q. But you leftY
A. Yes, sir.
Q. You left because yon smelt something good to eat~
A. No; I left because I didn't 'va.nt any fuss.
Q. When did you get back f
A. I 'came back on tl1e railroad after ~Ir. Poarch and the
Camp 1\{a.nufacturing· Company man left.
Q. When?
A. I think about the 25th of August.
Q. How long did you stay with that fire?
A. I didn't stay with it any more. I got my assistant, Willie Brown, and got him up there, and told him I wanted to
mai<:e it safe, to burn all the places that had not been burned
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all along there up to the 15 mile-post. I didn't go back there .
again.
Q. Now, :Nir. Atkinson, you testified in the Richmond Cedar Works case, didn't you?
A. Yes, sir.
page 2930 } Q. You have sort of swapped horses since
then. You testified for the Richmond Cedar
Works?
A. I testified for both, and told them I didn't think I was
a witness but more like an umpire.
Q. In tha.t case didn't you say the fire on the north side
of the Norfolk & Western, when you let it run after you had
made it- sa.fe, 'vas free from danger?
A. No, sir, I didn't say that.
Q. You did not say that 7
A. No, sir.
Q. On page 316 of the last record, this question was asked
you: "~Ir. Atkinson, at the time this big fire started, what
can you tell us about the condition of the section north of
the Norfolk & Western in there between the 13 and 16 or 17
mile-posts and wha.t work had been done in there under your
direction, if any?'' The answer is ''We had a fire start down
near the 19 mile-post on August 6th, if I remember rightly,
wl1ich burned down to Sunray and down the Norfolk & Western to where the drainage canal from Sunray Drainage District comes down from the railroad''. '' Q. Somewhere near
the 13 mjle-post Y" ''A. Somewhere near the 13 mile-post.
After this fire burned, I sent men along the railroad to put out
all the stumps which they could. The men came from Suffolk down to about the 15 mile-post. On the 25th day of August I came down and got my assistant State
page 2931 } warden, Willie Brown, and took him up there and
instructed him to burn over every place that
hadn't ·been burned and put out what he could along the north
side of the Norfolk & Western Railroad from Yadkin up to
the 15 mile-post, that section there. I don't remember when
it ''ras we had a second burn to take place in th.{! Gum Swamp
west of the 15 mile-post, in that sectiqn. If anybody here
has ever seen a second burn in a gum swamp they can realize
wl1at it h.>oks like, but it is not dangerous. There is a.n immense amount of smoke." "You say it is not dangerous Y''
"No, there was no danger. It gives you a lot of trouble.
John Camp, of the Camp 1\fanufacturing Company, came on
and I was up in the· tower. He called to me and said 'Is that
big fire on our property'! I said 'Yes'. He said 'Have you
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notified the office'? I said 'No'. He said 'Don't you think
when a fire is burning like that you ought to notify the office'? I said' No, that fire is all right.' I said 'Wait a minuute; I will come do'vn and explain to you'. 'It seems to me
· you. ought to notify the office with a fire like that burning,'
and I di'd notify the office or had Mr. Trahan, the lookout
man, notify the office. We didn't call for any help. We _didn't
need any, but Camp 1\ianufacturing Company took their own
truck full of men and went up anq looked at it and turned
around and 'vent home.'' Isn't that what you testified to
before?
A. Yes, that is what I testified to.
Q. Didn't you say there was no danger from
page 2932 ~ this fire?
A. You don't get me right. There was no
danger from what fire?
Q. Over on the Norfolk & Western, after you put it out?
A. That wa.s from the 15 mile-post going towards Suffolk.
From the 15 mile-post this way it wa.s not put out. I put
Willie Brown there to put it out.
Q. Let us go on. This is exactly the same fire we are talking about. '' Q. Your idea was a case of smoke and no fire Y''
''A. ~Iostly smoke, and I would meet men on the street and
they would say 'Got a big fire between the Norfolk & Western
and the Seaboard'. 'Yes.' 'Got any men on it¥' 'No, sir.'
They would give me an awful look. They kept on until finally I made up my mind I would put some men up there. I
made up my mind I would put some men up there on the railroad and 'vhen I would meet a man and he asked me 'Have you
got any men on that fire', I would sa.y 'Yes, I got men up
there'. I thought we had it perfectly safe." That is what
you said the last time, isn't it?
A. You will find in there where I testified I sent Willie
Brown up there with instructions to burn over everything
tba t there was to burn. I instructed him to burn over all
this place that hadn't burned. There is no danger much frorr1
the section burned, but from plac~s that hadn't been burned.
l-Ie repor-ted to me that he had done it, and he was there three
"Teeks. I never went there to make an examination. Yon 'vill
find it in there somewhere. I never ·went there
pag-e 2933 ~ to make the examination. They asked what he
had done, but I hadn't been there, but I have
been there since then. I hadn't been there a.t that tiine. He
told me he had burned over everything that hadn't been
burned. There is not tnuch danger from the section burned,
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but there is from the first burn.~ .There is apt to be mquse
nests up high and bird ·'nests, and. 'vhim
gets int.o them
the h~at takes the~,.l~ke what Ji~ Sexfon, the Ricl1mond
·.cedar Works m~n, said in the.re about how far it went.
·· Q. Let is se~ if we. can 'get this clear, because I am going
on my recollection. Did I, or didn't I, understand you to
-tell this jury, on· your direct examination, that the second
fire was the dangerous and bad fire?
A. No, sir, you clidn 't. . .
. ·
.
.
Q. l\iaybe I misunderstood yo·u, but X will leave it to the
j"u(y.
A. No.
Q. You now say that the second fire is not the. dangerous
fire?
. .A.. No; it is the first fire. .
Q. That is what you ·testified in this ease?
A. The :first fire, yes. It is these mouse nests and bird
nests that will be in the reeds, the fire will carry then1 a·long
:way, and when they drop.-they take hold. \Vhen I sent )Villic
Bro·wn up there I was not there. - You will find
page 2934 ~ it in there.
Q. I just· read it to you about sending 'Villie
Bro,vn, and this is the fire that started on .A.ugust 6th that
_yon -came hack to 1 .
A. Yes.
Q.· Did you stay with it until the latter part of August1
A. No, I dicln 't stay with it. I took "\Villie Brown up there
and instructed him to stay. I was not there again.
Q. Where were you the day that this conversation witl1 l\fr.
Camp took place 1 .
·
A. 'Vith 1vir.. Camp?
Q. Yes; where were yon?
A.. I was at the lookout tower.
Q. What time was· that?
A: I don't know what time it "'"as.
Q. That. is when you told him. there was no-clangor-there-,
and that- fire ·was a11 right,- in spit.e of the smoke?
A. Yes, it was way up in tl1c gtnn swamp, and there was
no danger there.
.
· Q. You t.olfl him that, based on your long experience, that
that ldncl-of .fire was .not dang·erous? ,
. ·
· A. I had worked on.t.he Sea hoard, and there was not a thing
hut what had been burned. This fire was up on the Seaboard.
I rode around to Algreens and tied to wait for the fire to come
through the woods, and it took so long I we1it home.

fire
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· ·Q. ·Where· were you o'n Septembet· lOth last
page 2935 ~ year f ..
A. I don't know. ·
Q. Yon don't remember anything a.liout any back-fir1ng
done on September lOth last yea.r?
_
· .
.
- A. On September .lOth-no, I don't ·know. I can't recall
. JUSt where I was.. . .
.
: .
.
.
Q. Do you remember'tellin'g- anybody to go· down there and
set some fires-Willie Brown and some others .y
••
A. On August ~25th I went .down with -Willie Brown and
walked . along the road and showed him.
. _ .
. Q.. You don't rell\ember anything about September lOth,
on: Sunday? · · .. ·. ·
..
.·
'I

,. A. No.

Q. That has passed your memory if you did it 1
A. I can't remember Septembe~ loth.
·:
Q. Yon were fire ward~~ in ch~rge of' that fire; wern 't yo Y
That was your job?
.
·
.· . . .
.
. A. I had fires bun1ing all over the whole country. Mr~
Patterson said I must not put my whole time on the swamp
but I must look out for the outlying districts as well.
·
. Q~ H·ow far does your territory run!?.
A. Narisemond and N orfollr counties..
·
Q. Tha.t was all the job you had?
A. Yes.
Q. To _look after these fires'?
A. Yes. .
· .
Q. ·when did ~ou see this :fire set? Were you
page 2936 ~ there on August 25th last,year, .•when you ~arri~q
,
Willie Brown there?
. .·
. . ..
A. Yes, sir.
Q. Were you do,vn there with Willie Brown? Did you take
him down there?
. . .. .. .
..
.
'I
.
-A. I did.
.
.· .
.
Q. Did he do anything while you were there 1
A. We had- a fire -burning· -in the. rc;>ots .of a. maple, and I
.
·
.. . ·
stayed until he got it out.
. Q. What ~id you tell him to do?
A. I told him to burn over. everything that hadn't been
iaken the -first burn -from Polish town Ditch to 15 mile-post~
.Q. Was tha.t before ·or· after you had had the conversation
with 1\fr. Camp?
.
·
.~.A. I can't. say about that.
~ ··
Q. ·¥on don. 1t know?
A. I~ .do~'t know.
l.

..
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Q. You say you told him to burn over everything between
the Norfolk & Western and Seaboard that hadn't burned Y
A. No; within a reasonable distance from the railroad.
Q. \Vhat do you call a reasonable distance?
;A.. One hundr~d to two 4u:r;1dred_ to three hundred feet.
Q. That would be far enough to: bur;n b~ck Y
:A. . .Ordinari).yit would. I ~ght explain·how·1t was, if you
want me to. Do you want me to tell you¥
Q. I am waiting.·.
p~ge 2937 } A. In setting out these back-fires, if you set
back-fires along the railroad, it don't get start
enough and t~e heat is not sufficient to dri;ve. it..tliroJigh the
green-bushes; and 'vhen you set the back-fire there was more
stnf(, behy~~n .14 a)ld ~5. mile-posts than there would be before. The heat,dried it out and it sweeped in and burned it
clean. ·
-~· , .-.
Q. On August 25th you had 'already burned within· two or
three .hundred feet of the N o.rfolk & Western on the north all
that would burn?
·
·
· A.· To make it safe.
. :· ·
· Q. And th~t ·is .wh~t you told him to do, to burn everything
that would burn and .to. make it safe¥ .
A. Yes ..
Q. An.d he did it
A. He:·told me he did it.
Q. And you didn't go there?
A· I didn't any more after I .went to work for the Norfolk
& Western.
.
.
.
..
Q. You didn't go there prior to October 4th. You didn't
go there from August 25th, 1930, until October 4, 19301!1
.. A~ I wa.~ with Willie -Brown. . Did. you say August 25th 1
Q. Yes?.
. ·.
A. No, .I didn't go back.
Q. You didn't go ·back until after October 4th fire tsarted ·f
A. No, I didn't go back. I had my hands full
. ., ·
page 2938 } elsewhere.
. .
,
Q. Now, you said you had some conversation
with people about did you have any men on this fire, and you
.
.
were going to put some men on this fire! ·.
. :A. How is. that? ...
,- . .
.
· Q.· ¥ ou said. people kept asking you did you have any men
on this fire, and although you didn't think there was danger there, you made up your mind you would put some men
t!lere so. you could tell.the:r;n you haQ men there?
A. Yes.
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'·

Q. Did you do that Y

A. Yes.
Q. When did you do that

~

A. Mr. Poarch had two men on that up to the 15 milepost, and I put two more men from the 18 mile-post and told
them to 'valk on down towards the 15 mile-post, and in the
meantime to keep a watch because I had a fire on the south
·side of the Norfolk & Western between 18 and 19 mile-posts
which 'vas springing· up, and another behveen 19 arid 20, anll
'I told them to· 'valk down· there and if they saw. any spring·ing
up· to come b~ack to this· point. ·
·
·
··
: :Q. So your obj~ct i~ putting men th~re was so you could
tell people you had some one there? . .
.
A. Yes; that .wa_s on my territory, and 1\ir. Poarch had his
men.
Q. ·l\1:r. Poarch, at that time, wa.s working unpage 29~9 ~ de~~ you?
·
A. He was not working urider me. He was to
be appointed 'fire "rarden. we. had so many fires to spring
up and ~ 'vas husy a.nd he· was busy; I: had the papers made
uut for him to sign. When 've had the :fire at Nansemond, we
bad the fire on the Norfolk & Western south of Camp, and
've had so much to attend to I didn't see him to sign the papers, and after the fire started on the 4th, ·I think perhaps it
was thirty days he was on the west side and I 'vas on the
east, and I _didn't have }1i~ appointed.
Q. Whether he had papers, or I1ot, he was clown on that
fire woi~king- .under you, wasn't he?
.
· A. No, he was not working under me. .
.
.
Q. What do y9u mean liy it exactly¥
:
·.
A. He said that lie con1e there with orders to look out more
fo~ the ;Norfolk & Westerii Railroad that anything- else.
Q. He :r;eported to you tha.t _lie came .and s~id that he had
been sent to help you?
·
· A. He told me since then.
Q. What qid ·he tell you 'vhen
came?· ,
A. I asked for him to come there· .and take the .Nansemoncl
fire.
·
·
Q. You asked for him to come there 1
: A. Yes. He was the one th~t placed these n1en. on the
Norfolk & \Vestern down where there wa.s :danger, where
there was so much smoke. He kept four men
page 2940 ~ tlu~re.
Q. Did yon testify in the Riehmond Cedar
I

he·
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Works that there wa.s any danger fron1 any part of the :fir.c
on the north of the Norfolk & Western 1
A. I said there was not any danger unless there were some
unburned places for it to get into. I didn.'t know ho"r much it
'vas. I didn't get down there to inspect it.
Q. This testimony I read t9 you is the only thing you said
about it being dangerous or not dangerous in your testimony
before, isn't it?
A. How is that'
Q. Let it alone. l\Ir. Atkinson, you have been asked about
how far a fire will jump in these fires, and what did you sayY
I got a little mixed up on that; how far did you say it would
jumpY
·
A. I read the testimony in the Richmond Cedar Works case,
and if I believed Jim Sexton, it would jump eighteen hundred
feet.
·
Q. You l1ave not answered my question. Ho'v far did you
say, on your direct examination, fire would jump1 You know
that you didn't answer that question. How far will it jump7
A. Now you pin me down, and I have got to see the fire,
'vhere it is, and I have to see it go through the air and see it
fall. If I can tell the circumstances, I believe I am right.
Q. I didn't ask you anything in the world that
pag·e 2941 } took anything except a little memory. I asked
how far did you say in your direct testimony in
this case today that a fire would jump?
A. Well, I think three or four hundred feet. I have known
it to jump tl1at far.
Q. Did you say three or four or hvo or three hundred feet·f
A. I 'viii say either one.
Q. Do you know which you said 1
A. No, I don't remember it.
Q. You don't know what you said, but you now say it will
jump either two or three hundred or three or four hundred
feet; is that what I understand you?
A. Yes, you might put it that way. If I knew just exactly
'vhat would be admissible a.s evidence, I could tell, and if I
have to watch as I did and see the blaze coming through tl1e
sw·:amp, only one time have I seen it when it was falling just
like leaves.
Q. What kind of fire 'vas that?
A. It wa.s burning reeds and grass.
Q. 'Vas it a first or second~
A. First.
·
Q. It waR a first fire?
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A.. Yes.
Q. When you are talking about a fire will jump two or three
hundred feet or three or four hundred feet, yon mean, don't
you, a first fire that is burning in a. very thick
page 2942 ~ territory'
A. A. first fire.
Q. When it will jump that far, it ha.s to be burning way
up in the air, don't it, and the tops of trees Y
A. The first burn Y
Q. YesY

A. Oh, no.
Q. I am talking about before the fire will jump any considerable distance?
A.. Yes.
Q. It has to be burning high, don't itY
A. No, it don't. As I explained to you, in the reeds there
are ·mouse nests, 1and they are up from the ground quite a
long ways before it drops do·wu.
Q. Where is the birds' nests Y
A. The mouse nests?
Q. Yes?
A. In the reeds.
Q. Did you testify in the Richmond Ceda.r Works case that
for a fire to jump a long ways it has to be burning high?
A. If I did didn't intend to. I don't think I ever made that
mistake.
·
Q. In other words, the fire will jump just as far burning
in seven or eight inches from the g-round as it will when it
is high in the trees?
A. There must be heat.
page 2943 ~ Q. Answer the question. Will it jump a.s far
when it is burning down low as when thirty or
forty feet high Y
,
.
A. I have seen it burn in juniper and burn over the top,
but it didn't blow. If you take a cypress tree, where the bark
is loose, and the wind blows, it will carry it a long ways. I
a.m talking about grass and reeds and cattails.
Q. A fire which has burned over once during the fall, when
it burns the second time, it will not jump far, will itf
A. It is not apt to, no. It must get into the first burn.
Q. This particular fire on the Norfolk & Western had been
burned once, hadn't it?
A. No, not all of it.
Q. It had been burned over once, everything that would
burnt
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A. It had all burned over, yes. There are some plac-es in
there that haven't been burned in the last two years.
Q. The fire had gone over that area?
.A.. Yes.
Q. You sent Willie Brown in there, and he burned it again Y
A. No ; I sent him to .burn it, and I testified if he had burned
it like I directed, and I was asked did he do it, and I said I
didn't know, that I hadn't been up there.
Q. You hadn't been up there until this yearY
A. Yes.
Q. Two or three weeks ago?
page 2944 ·~ A. Yes, sir. Since the 6th of August I have
been there.
Q. That fire that you spoke of as having once seen, you
saw sparks blowing and falling and catching up, where was
it?
A. It was a big fire and the wjnd shifted.
Q. Was it a very big fire, or was it ordinary burning grass f
A. All swamp fires are bad fires.
Q. Wasn't it one of the worst fires you ever saw, and didn't
you say so just now?
A. I don't know about that.
Q. That was the first burn f
A. That was the first burn.
Q. Haven't you told me a number of times in your life that
these fires in Dismal Swamp burn so fast and so bad that
you frequently come near getting burned up in there?
A. They burn fast.
Q. Haven't you told me you came near getting burned up
two or three times Y
A. I don't know, but I have done some fast running when
the wind "~ould shift. ·I will not go in front of a fire.
Q. The fact is you didn't go in there ·On the 4th of October fire?
A. I did until the dootor laid me up. The State carries
pretty heavy insurance on me, and the doctor ordered me off
my foot, and I was off two days. ·You know I
page 2945 ~never shirk anything.
Q. How many fires have you known to burn
over the same land in the same fall?
A. I have heard that a second burn takes it all.
Q. You never heard of a third fire in the same place Y
A. Yes, I heard of one that burned there six times, but
I don't believe it.
Q. You testified before in the Richmond Cedar Works case
you never knew of a third burn the same fall Y

;
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A. Not in my experience have I known a third burn the
same fall.
Q. No,v, ~fr. Atkinson, when yon testified in the Richmond
Cedar Works case did you say anything about. ~fr. Poarch
having told you the fire jumped the railroad track 1
A. No, sir, I didn't. I was not asked that question.
.
Q. Now, wait a minute and let's see. Didn't Mr. Parrish,
counsel for the R-ichmond Ceda.r Works in that case, prior to
the trial, ask you if you sa'v Poarch and if Poarch told you
anything as to how the fire originated?
A. I don't remember it.
Q. Do you deny it? I put you on notice that I expect to
produce 1\fr. Parrish to prove to the contrary?
A. I don't think I did. If I did, it was wrong. I did see
him.
Q. Do you deny telling Mr. Parrish that 1 .
page 2946 ~ A. If I did it w·as an error. I didn't intend
to.
Q. Do you recall 1\fr. Parrish asking· you that particular
question?
A. No, sir, I do not. I do not recall him asking me that
at all. I did see him. I had to ~see him. I had to see somebody there in order to kno'v how to handle it. If they had
told me it was the Norfolk & Western fire, I would have done
as I have done, but I would have called on the general superintendent, Mr. Payne. at Cre,ve, and told him to send me every
crewe he had between Crewe and Norfolk and an extra force
besides; but the report I got -that. night was that the fire
had jumped across the track. I didn't know a. thing about it.
Q. Didn't 1\fr. Parrish ask you what report you got as to
ho'v that fire started, and you ·said you didn't get a report?
A. Yes, I do deny it. I got reports that night.· They kept
coming in to me.
.
Q. Do you remember an interview you had with 1\fr. Parrish, in our office, in the library of our office, the morning
after you got back from Pennsylvania~
A. Yes, I remember being there.
Q. V\Tho did you talk to that day?
A. I don't remember.
Q. You don't remember 'vhether you talked to ::Mr. Parrish, or not?
A. No, or wl1ether I talked to you-no, you
·
page 2947 ~ were sick.
Q. Yonr memory is right bad if you don't remember you clidn 't talk to me. Do you remember talking to
Mr. Parrisl1?
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A. No.
Q. And you deny telling him, at that time, 'vhen he asked
you if you had any report as to ho'v this fire origin a ted, you
told him you didn't have any~
A. Sure I deny it.
Q. And you deny telling him, at that time, that l\fr. Poarch
hadn't said anything to you about how the fire started?
A. I do.
Q. 'Now, 1\fr. Atkinson, what did you say to 1Ir. Poarch
about how you learned froni him wbout the origin of this
firef
A. When?
Q. At any time between now and the last trial of this case?
A. I told him I thought I would have his subpoenaed.
Q. I am not talking about having him subpoenaed. I don't
know what you had to do with that. Did you have any talk
with Mr. Poarch about this alleged statement to you?
A. Yes.
·
Q. 'Vho did you then tell him that he told the fire jumped
the railroad?
A. I don't know. I don't know who I told him.
Q. You were in court long enougl1 to hear lVIr.
page 2948 ~ Poarch testify on that, weren't you?
A. I heard a part of it, and then you chased
me out.
.
Q. Didn't yon hear l1im say that you told him you were going to prove by your 'vife that he told her where the fire
started?
·
A. ~fy wife will come l1ere if it is all right. I have geen
saving it to the last thing. She is old and don't like to come to
court, but she intended to come.
Q. Did you tell 1\fr. Poarch that he told your wife that the
fire jumped tl1e railroad?
A. I presume I did.
Q. You presume you did 1·
A. Yes.
Q. Don't you remember whether you told him or not?
A. I don't remember 'vhether I told him, or not ..
Q. Don't you remember you told him that he told yon that
the fire jumped the railroad~
A. No, I don't think I told him.
Q. You didn't tell l1im that?
. A. 'Vhat I told him wa.s to refresh his memory.
Q. But you didn't tell him tha.t he told you that?
A. I don't remember 'vhether I did, or not.
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Q. You do not remember very well you did not f
A. I don't remember whether I told him, but he told my
wife.
Q. But when you told him that, you said that
page 2949 .~ he told :Nir. Trahan and your wife, didn't you?
A. No. I don't know.
Q. When you told him that, didn't he say ''I won't say
anything· about your wife, but if Trahan says that, he is a
damn liar Y''
A. No. He said I was excited and was all worn out, and
whatever you say I said I will not deny it.
Q. That is 'vhat he told you Y
A. Yes. I said ''Don't say what I told you, but think it
out and see if you can't refresh your memory what you told
me".
.
Q. And you deny that he said that he had deference to your
your wife?
A. Yes.
Q. But if Trahan said that, that he was a liar?
.A. No, he didn't tell me that.
Q. While you were talking about that, you took particular
pains not to tell him that he told you that; you just said
that he told your wife?
A. No. There was no such thing as that, and he didn't
say that .. He said I was tired, I was worn out and excited,
and didn't know what I said, but ''Whatever you say I sairl
I will not deny it''.
Q. That is not what he said on tl1e stand T
.A.• That is what l1e told me. I go to these
pag·e 2950 ~ fellows first and ask them to refresh their
memory. A man can't always remember, bu1
if you give him time it will come to him.
Q. About the same time you talked to Mr. Poarch, did you
offer to get him a job?
A.. I did not. T have no job for him.
Q. Now, J\fr. Atkinson, after the trial of this other case you
got a job for yourself, didn't you T
A. Yes, I got a job for myself. It is a short one, and ]
don't know how long it will last.
Q. What is your job now?
A. Special ~ire Investig·ator, Claim Department, Norfolk
& Western Rrulroad.
Q. What have you been d'Oing since the trial of this last case
in tl1e performance of your duty -with the Norfolk & West·
ernt
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A. I have been investigating.
Q. ·You have been quite busy investigating?
A. It is not so hard, and yet I have done quite a bit of work.

Q. How many trips have you made to the Camp ~Ianufacturing Com-pany's camp No. 2, where these negroes worked?
A. How is that 1
Q. Ho'v many trips have you made since the last trial! mean since the trial of the Richmond Cedar Works case,down to what is known as Camp 2, or in that genpage 2951 ~ eral vicinity?
A. Two.
Q. "\Vna.t is the name of that negro in that camp you have
been employing as a stoolpigeon or agent Y
.A. There is no one in ;the camp, and I haven't been to the
camp. I went to the commissary to see Mr. Poarch.
Q. What neg·ro in there has been reporting to you?
.A. In the camp?
Q. Yes?
A. None at all.
Q. What negro around the camp-what is his name?
A. I don't think I should be required to answer that question.
Q. I will leave that to the court whether you should be required to answer, or not?
.A.. If a man reports to me, I ought not to give him away.
I have got friends all over this whole country.
The Court: I \suppose that he ca.n say everything that he
knows about the case.
J\£r. Savage: If your Honor please, this is cross examination,
and I have a right to impeach him.
The Court: We have this sort of thing in prohibition cases
sometimes, as to the source of information.. How does it
have a.ny connection f
]..fr. Savag-e: I want to show his bias, that he 'vas working
there and had a man spying in the camp.
The Court: He was employed by the Norfolk
page 2952 } & Western.
Mr. Gravatt: He .asked him what individual
has given him information. It cannot bear on the issue of
lahility in this case and cannot serve any good purpose.
J\{r. .Savage: I didn't ask what information he got, but I
asked who he had working under him trying to get information from the negroes at Camp 2.
The Court: T~ere is no question about this man being em-
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ployed by the railroad company, and he is working in the interest of the railroad. On what theory do you ask that questioo?
·
~Ir. Savage: I want to know if he did not employ a man in
that camp subrosa, and no one knmv that he was employed.
. The Court: I don't see that that is admissible. If a man is
employed, it is his duty to find out what information he can.
I don't kno'v tha.t he has done anything wrong.
Mr. Savag-e: Could I prove that that man was 'vorking for
the Norfolk & Western other than by .this man 1
The Court: When the witness comes on, you can ask him.
I do not think that he is :called upon to show the manner in
'vhich he g·ot the information. Whatever bears upon liability
is admissible.
·"
,
j I :
}.{r. Savag·e: Your Honor rules that I cannot ask that. question?
The Court: I do not see any reason why you
page 2953 ~ should.
~Ir. Savage : I except.
The Court: Certainly at this stage. It may arise after. wards that it i·s a proper question, but I do not see it now.
1

:

By ~Ir. Savage:
Q. Were you at Camp 2 a Friday night not long ago?
A. No, sir, I don't remember being at Camp 2 at any time ·
at night. What time at night?
Q. The night that ~Ir. Dudley went up theref
A. No, sir, I was not up there.
Q. Yon deny being there tha.t night 1
A. I do deny being there.
Q. Do you I{now whether there was a man named J acl{son
who was there?
A. There might have been a man named Jackson. I don't
look out for Jackson.
Q. That is the only answer you mal{e .to that f
A. I don't know 'vhether be was there, or not.
Q. You don't know whether he was standing in the chimnev
corner outside of the c.ampT
~
A. No.
Q. ·You didn't tell him to do that 1
A. No.
Q. What did you tell him to do about thatf
A. I don't know that I told him anything. ,Jim Jackson
worked for me, and he is like a._good n1any peopage 2954 ~ ple throughout this country, if he w-orks for me
he is willing to do anything that he can for me,.
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and anything that he knows, he is more than apt to tell me.
Q. And anything that he can find out, if he has to snoop
about it, he will do it 1
A. I don't know about that. Not only him, but I have lots
of them scattered out over the whole countrv.
Q. Well, Mr. Atkinson, who was it you brought out of Camp
2 down to Norfolk Saturday night before last?
A. That I brought from Camp 21
A. I don't kno'v where you got him, but 'vho was it you
broug·ht to Norfolk Saturday night before last?
A. Lester McCall.
Q. You finally remembered his name 1
A. Yes, sir.
Q. What did you do with him and where did you carry him Y
A. I carried him over to the lawyer's office, Hughes, Little
& Seawell.
Q. Over in Norfolk?
A. Yes, sir.
Q. Ho'v did you get him from. Camp 2? "\Vho brought him
out for you
A. I don't know.
Q. You don't kno,v?
A. No.
Q. flow did you g·et him 1
.
page 2955 ~ A. Somebody brought him to Suffolk.
Q. vVho brought him to Suffolk 1
A. I don't kno"r· I heard his name, but I don't kno,v.
Q. That was not Jim Jackson by any chance, 'vas it?
A. No.
Q. How do yon know if you don't know who brought him?
A. I sa,,r the man, but I don't know his name.
Q. Who 'vas responsible for his coming? That was Jim
Jackson, wasn't it? ,Jim Jackson got him to come, didn't he?
A. I think he did.
Q. You tried to get Ben Tann, didn't you?
A. I don't kno'v what he tried to do.
Q. Didn't yon tell him to try to get Ben Tann?
A. I don't know whether I told him, or not.
Q. Your memory is right short. You knew both of those
negroes had been summoned to testify for the plaintiff in
this case, didn't you 1
A. No, I didn't know that they had been summoned.
Q. Didn't vou know the witnesses who l1acl been summoned?
A. No, I didn't know who had been summoned, and nothing
at all about it.
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Q. You didn't

k~ow

that they had been summoned Y
.
Q. You knew that they testified for the Richmond Cedar
Works in the last. case, didn't you f
A. No.

page 2956

~

!vir. Hughes: I would like to know whether
Mr. Savage means to infer that a witness summoned by one side should not be spoken to by the other side?
Mr. Savage: I do not mean to say that, but I think it is
proper if what was said to him was proper.
Mr. Hughes: I thought we should clear that up.
~fr. Savage:
Q. You tried to get a statement from Lester McCall that
nig·ht,- didn't you Y
·
A. No, I did not.
Q. Who tried it Y
A. You can ask somebody in the office about it.
Q. Were not you there Y
A. Yes, but I was not doing the work.
Q. Don't you know who did try to get a statement from
him?
A. I don't remember it now, to tell you the truth.
Q. It was not Mr. Hughes, was it?
A. Mr. Hughes was there, if I remember rightly.
Q. But that was not who tried to get the statement from
him, was it?
A. I don't know.
Q. You have forgotten?
A. I haven't taken a statement from any one, a written
statement from any one, since· I have been employed by the
Norfolk &Western.
Q. Mr.. Atkinson, before the Richmond Cepage 2957 ~ dar Works case you saw right much of Mr. Dudley, didn't you Y
A. Oh, I would see him every little while, but no more than
usual, I guess.
Q. And you gave him information that you would get hold
oi asc to how this fire originated, from time to time, and
told him what you knew about itt
A. He was up there, and I think he went over the books
and reports.
Q. You told him everything you could find out agout this
and everything you knew apout it, didn't you Y
A. No, I didn't tell him _everything I knew about it.

By
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Q. Didn't you help him work up the caseY
A. No, I didn't help him work up the case. I was subpoenaed here as a witness.
Q. ::1\{r. Atkinson, when you testified in the Richmond Cedar
Works case, did you have some reservation and didn't tell
all you knew?
A. I told everything I was asked.
Q. But you had reservations, and when you were not asked
you didn't tell it?
·
A. When I was not asked I didn't tell it.
Q. You are different from what you are today.
A. I am ready to tell,it now.
Q. Did you talk in that case as much as you did todayf
A. I think I talked more.
page 2958 } Q. You have talked more 7
A. I think so.
Q. Mr. Atkinson, you have made reference to what you
spoke of as the power line fire Y
A. How is that?
Q. Y,ou have referred to what you call the power line fire!
A. Yes, sir.
Q. What fire was that Y
A. A fire that started over on the :Virginian Railway power
line near Yadldn sometimes called the Moore :fire.
Q. That is the same fire as the Moore fire Y
A. Yes, sir.
Q. In your examination In the Richmond Cedar Works
case, you were ·asked:
"Q. And that power line fire was between the Norfolk &
Western and the C'edar Works land?
· ·
A. No, south of the Norfolk & Western.
Q. South of the Norfolk & Western but before you got to
the Cedar Works line?
A. Yes, on Mr. Moore.
Q. So the line you finally stopped the fire on, according
to what you have just said, was the Moore fire up in this
direction and you finally held it on the line of the Portsmouth
Water Canal; is that right, and then, as you said, down the
line of the Cedar Works Big Entry Canal, down to the Dismal Swamp Canal; is that rightY
A. Yes, sir..
Q. You finally held it down where the two
page 2959 } canals run at right angles Y
A. Yes, sir.
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Q. It was all this same fire that started there where you
said it was headed off at the point of the two canals~
A. Yes, sir.''
That is your testimony, isn't it 1
Mr. Gravatt: I do not see in what way 1\1:r. Atkinson is being impeached by that, and it is certainly not proper to read
something said in the Richmond Cedar Works case and ask
if it was said today.
The Court: "\Vhy is it proper?
Mr. Savage: I ask on c.ross examination if he said that.
The Court: That he said that formerly?
1-Ir. Savage: I will ask if he said that?
The Court: If he said something on a former occasion and
made a different statement, you can ask him that. I do not
think that is admissible or relevant. You can't read the testimony that he gave on a former occasion unless you ask something now. You haven't the right to put in all the testimony that he gave in the Richmond Cedar Works case except
for the purpose of impeaching him.
Mr.· Savage: Can I ask him the same questions I asked before?
The Court: I don't think you have the right to take that
testimony and read it.
page 2960 ~ Mr. Savage: Can I read the questions out of
this book?
The Court: I do not think you should read that to the jury.
Mr. Hughes: You read the questions and answers, too.
The Court: You have the right to get the question anywhere you please, but you haven't the right to take his former testimony and embody it here unless you give some reason for it.
By Mr. Savage:
Q. I now ask you tl1is question: The line you finally stopped
the fire on, according to your recollection, 'vas the ~1:oore fire
up to the east, and you finally held it on the line of the Moore
fire, the Ports1nouth Water Canal; is that right?
Mr. Gravatt.: We object to that because we did not ask l\1:r.
Atkinson anything a1bout it. If he wants to make l\1:r. Atkinson his own witness where the fire went in that direction, he can do it.
The Court: l-Ie can do that.
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1fr. Gravatt: But he must not lead him.

By Mr. Savage :
Q. vV ere not you asked, on direct examination, how far this
fire 'vent to the east?
A. What is that1
Q. Were not you asked by 1\Ir. Hughes how far
page 2961 ~ this fire of October 4th burned to the east?
A. I don't know.
l\fr. Hughes: I asked how far it had gotten to the east when
he left.
By 1\fr. Savage:
Q. What did you sayt
A. The Richmond Cedar Works fire?

Q. Yes~
A. I don't remember what I said.
Q. What do you say? How far had it gotten to the east 1
A. I don't know the lines in there. My instruction was if
they could not hold the fire on the Norfolk & 'Vestern to
take the east line of the fire along the l\Ioore land and backfire from there to the Portsmouth Ditch and up the Portsmouth Ditch, and let the fire spread, of course, west. The fight
'vas made in there to save some pine timber belonging to "\Viilie Culpeper, and I guess some of the rest of them, and the
young pine timber; they were holding it to the Portsmouth
Ditch, but I don't know the lay of the land. I told him that
that was the best thing to do.
Q. I do not get very much from all you say. You say you
told them to cut fire lines north and south to stop the fire
going to the east 1
A. Yes.
Q. And if they couldn't stop it along in the woods, to go
down to the Moore fire~
page 2962 ~ A. I told the R.oper Lru.mber Company and·
Cedar Works to cut through and surround it.
·They worked all day Sunday and lost their line. I don't. think
that they got to the power line with a sing·le line before the
fire got away. I told N1em Sunday night not to be too long
in there. 'V e had a lot of men trying to hold the ~Ioore fire
in check, and I said ''If you find you can't hold it from the
Norfolk & Western hack, then drop back to the Moore fire
and back fire to the Portsmouth Ditch".
Q. 'l~hat is all you told them to do 1

r---

--~
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A. Yes, sir.
Q. Do you know whether they did it, or notY
A. I am not acquainted with the territory in there, but
from what I learned and from the report I got, I think that
they did it.
Q. You must have been testifying in the Richmond Cedar
Works case thenJ\IIr. Hughes: We object to that.
Mr. Savage: Let me finish the question.

By J\IIr. Savage:
Q. ( Continuing)-on the reports which came to you, rather
than of your own knowledge?
Mr. Hughes: We object.
The Court: Objection sustained. We are not trying the
Richmond Cedar Works case.
page 2963 ~ Mr. Savage: I think that goes to his credibility
one time or the other, if he testified to what he
didn't know.
The Court: Objection sustained.
Mr. Gravatt: You cannot attack your own witness.
Mr. Savage: I didn't ask him that question; he is not my
own witness on that.
·By Mr. Sa.vage:
Q. As special investigator for the Norfolk & Western Rail-

road, in the preparation of this case, have you talked to Capt.
L. L. Bradford¥
A. No, I have not-yes, I did; I said ''Good morning'', or
something like that.
Q. Where did yQu say good morning?
A. He was over here somewhere in Norfolk.
0. Well, where in Norfolk?
A. Over at Mr. Hughes office. I have not talked with him
about the case a.t all-not one particle.
Q. When was it you talked with him at Mr. Hughes office?
A. I couldn't tell you.
Q. Coud you approximate it within the last ten days or
two weeks?
A. Two weeks or when I don't know. I just spoke to him,
and that is all, and there was not a word said about the case
in any manner, shape or form.

N. & W. Ry. Co. v. Richmond Cedar Works.
page 2964

~

1815

Q. You don't know when that was Y
A. No.

Q. You could not approximate itY

A. No. Maybe two weeks or three weeks.
Q. Was it before this particular case started?
A. I don't know when it started. It was since I have been
employed by the railroad.
Q. You say you don't know when it started Y
A. No.
1\fr. Hughes: He thinks you mean when the suit was
brought.
By Mr. Savage:
Q. I mean since it was started in court, in the trial 7
A. No. It was before that. It was some weeks ago.
RE-DIRECT EXAMINATION.
By Mr. Hughes:
Q. What effect, if any, do the dried tops of cattails have
with respect to spreading fire Y
A. They will spread fire. They are full of oil, cattails are.
Q. Is the top of a cattail, when it is dry, heavy or light f
.A. It is light.
Q. What effect does wind have on it?
A. It sometimes blows it about.
page 2965 }-

RE-CROSS EXAMINATION.

By Mr. Savage:
Q. Will cattails burn in October of a dry yearY
A. That is something I can't tell you, you know. A dry
year, like it was last year, the sap gets out of all vegetation
and green grass, green in color, will burn, and it is the same
way with a cattail. A cattail will burn sooner after a dry
year than if it is wet. All vegetation is that way. Even
now the sap is hardly out of the grass enough to make a good
:fire, and yet we have some very good fires.
Q. On October 4, 1930,-do you know what sort of year
it 'vasY
A. Yes.
Q. Would cattails burn in October?
A. I never took any notice what time of year they would
.
burn, and I couldn't say.
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Q. You don't know whether cattails would burn last October; is that what you mean to tell the juryY
A. I don''t know. I never thought when a cattail would
burn.
Q. What is that¥
A. I never had thought just when a cattail would burn. I
never give it a thought, but I know this, a dry year like last
year all vegetation will burn sooner than it would
page 2966 ~ a wet year.
Q. Do you know on the 4th day of October, last
year, 'vhat the Norfolk & Western right-of-way looked like?
A. It was foul in places.
Mr. Hugl1es: He is making him his own witness. We
have not examined him on that.
·
Mr. Savage : I think that this is cross examination.
1\tir. Hughes: We object unless he makes him his own
witness.
The Court: I don't remember about it.
Mr. Savage: I think he asked him about it. I will withdraw that question.
By Mr. Savage:
Q. Would the stuff on the right-of-way of the Norfolk & .
Western Railroad last October 4th burn if fire came anywhere near itY
A. Yes, sir.
At 12 :50 a recess is taken until 1 :30 for lunch.
page 2967 }-

AFT·ERNOON S.ESSION.

Portsmouth, Virginia, October 27, 1931.
The court met at the expiration of the recess.
Present: Same parties as heretofore. noted.

J. J. F'LEETWOOD,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by ~Ir. Savage:
Q. l\1r. F~eetwood, will you please state your name, age ancl
residence?
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A. J. J. Fleetwood; I-Iertford, North Carolina. I own n
plantation near Hertford. Age 73.
Q. What business are you engaged in 1
A. Farming.
Q. How long have you been farming?
·
A. Well, I have farmed all my life, but my principal business was farming for the last 10 or 15 years.
Q. How long were you engaged in the sawmilling business'/
A. Agout forty years.
Q. What territory did you operate in, l\Ir. Fleetwood?
A. North Carolina and South Carolina-that is in our vicinity, the eastern part of North Carolina, and around
Charleston, South Carolina.
Q. Have you had occasion, during your work as farmer and
as lumberman, to become familiar with farm
page 2968 ~ land and timberland?
A. I think so, yes. _
Q. Have you ever had anything to do with cut-over timber
land?
A. Yes, I have had some experience.
Q. Mr. Fleetwood, are you fan1iliar with the values of farm
land and timber land in eastern North Carolina and :Virginia?
.
A. Not much in Virginia, but I am in North Carolina.
Q. North Carolina is how far from here-the North Carolina Iine,-do you know?
A.. I should think it is twenty-five or thirty miles.
Q. Have you, at the request of the plaintiffs in this case,
made an examination or inspection of the land of C. A. Ackerly and others, situated on the south side of the Norfolk &
Western Railroad between Yadkin and Suffolk?
A. Yes, sir.
Q. When did you make that examination1
A. I n1ade the investigation sometime the latter part of
November and in this month.
Q. Did you also examine the land of Richmond Cedar
'Vorks?
A. Yes, sir.
Q. That was burned?
A. Yes, sir.
Q. Did you testify in the case of R.ichn1ond Cedar Works
· against Norfolk & Western?
page 2969 ~ A. Yes, sir.
Q. VV11ich was recently tried in this conrt?
A. Yes, sir.
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Q. }fr. Fleetwood, will you tell the jury, please, just what
you found in examj.ning this land and 'vhat the damage, if any,
was done to ~t by the fire which burned over it last fall?
A. I found isolated spots on this land that were in such
small quantities I couldn't consider it, but the whole thing 'vas
damaged I should say., burned an average depth of fro~~ight
to thirty inches. Some places it might have been more an~
some places less. I should think an average of 15 to 18 inches
would be the average. It was peaty land, and, of c,ourse, the
vegetable matter must have been located in some spots more
than others, and when it was, it was deeper. The potash left
some places in tufts and it was not burned, and I knew that
they 'vould produce a fine crop of weeds.
Q. Talk "louder.
A. The land, from an agricultural standpoint,-I was not
acquainted with it before the fire, but I have seen land like
it, and I have seen land producing. The land, I don't know
any better word to use than ruined from an agricultural standpoint. I don't know what it would be any good for now.
Q. When you say agr:icultural, do you mean
page 2970 ~ farming Y
· A. Yes, sir.
Q. What about the reproduction in timber?
A. I wouldn't think it would produce any. I have seen
land in this condition fifty years ago, and I saw it today, and
it looks the same to me as then, in reeds and grasses and
willows, and things of that sort, and lillies and cattails.
Q. Mr. Fleetwood, tell the jury the difference in appearance of this land, if there is a difference, when you saw it
last N ovemher and when you have seen it within recent weeks t
A. It looked like a burned black area. It looked like a
charcoal bed last fall. There were, as I say, spots and places
in it where peat and things were so deep it hadn't burned,
but it still showed the depth. Those things have produced
this year, since then, a fine growth of grass and weeds and
cattails and all those things gTowing on that land, and my
opinion is that the potash from the fire fertilized those spots
to such extent it made a very fine growth of weeds, and any
one who had not seen it immediately after that fire would
have to examine it very closely in order to have an opinion
as to the damage the fire had done.
Q. \Vben you go there now do you have to brush aside the
growth in order to see what the damage was Y
Mr. Hughes: Objected to as leading.
The Court: Objection sustained.
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page 2971 } By Mr. Savage :
Q. Tell the jury how you would have to proceed to be able to ascertain the damage done to this land this
fall, if you 'vent there now?
·
A. Knowing nothing about a fire, and knowing nothing
about conditions, if you put a stranger there now it would
take him and a surveyor several weeks to make an examination that could have been done in several days a year ago.
He can't see all the time because he can't find the holes, if
you don't do anything but walk along on the ground, and they
are not seen from the outside, and you have to go over the
land and get a view of it more minute than you would a year
ago.
Q. We are expecting to have this jury go out and look the
land over. "\Vhat I was trying to get you to say was how they
should proceed in order to be able to see it thoroughly.
A. You .want to expedite it as much as possible?
Q. I do not think they are going to stay out there very long.
A. If they can get a bus to take them in the vicinity, and
if they get some one in the neighborhood who is familiar with
it,-but there is a line which has been surveyed through it
so you can pi.t.ss down the lines very readily, and you can
go east and west and north and south through it. If they
want two or three days to convince them, they can go up and
down the lhtes, but if they want to do it quickly, I suggest that
they go down the track of the power company,
page 2972 } and I think· that they could go that way the best
and quickest.
Q. Does this land, when you look at it, look anything like
the same as it did within a month of the fire?
A. It certainly does not. There is a splendid growth of
vegetable matter.
·
Q. You say this year there is a considerable growth of
weeds and cattails and the other things you mentioned Y
A. Yes, and plenty of pretty goldenrod, where the frost
hasn't bitten it.
Q. How many years will that growth persist 7
A. I don't know. I have a place burned over by fire, good
larid, fifty years ago, and it looks about the same today where
there is a little more willow on it. There is absolutely nothing on it.
Q. Do I understand you mean by that, that in your opinion
the land will produce trees in fifty years or will not produce
them?

\.
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Mr. Hughes: Objected to as leading.

A. It has not produced any, but I think after a few years,
when we g-et a wet ~r.nson and get some water, you will have
a beautiful lake or pond, but if you have a dry year it will
come up in weeds again. That is what I sa'v down yonder
fifty years ago.
Q. Will you have as much growth of weeds
page 2973 ~ three year~ from now as now'
A. It depends on the weather. If we have a
rainy season you might.
· Q. Do cattails g·row on land that will g-row anything else f
A. Not unless it is well drained.
Q. 1\fr. Fleetwood, wha.t was the market value of this land,
in your opinion, before this fire last October a year ago?
A. That is pretty hard for me to answer. ~{arket value is
when a man wants to sell something and the other fellow
wants to buy, or the other fellow wants to buy and he wants
to sell it-that is the market. I know of land sales made a
year or two ago that I would consider this land was worth
much more than that,.but I would think a fair valuation of that
land-cut-over land is all I would call it, because there was
not reproduction,-but from an agricultural standpoint, with
its location, tributary to large cities like this, I would have
thought it mighty cheap land at $10.00 an acre.
Q. What, in your opinion, is that laud today worth, or wha.t
is the fair market value of it today Y
A. I do not "rant to reflect on the intelligence of the tax
committee of this county, but I would not want to pay the
taxes on it. I consider it valueless.
Q. Could you tell, from your inspection of the land, as to
the young· stuff growing on it-reproduction-!
page 2974 ~ mean before the fire?
1\.. I could see a great deal down that wasn't
burned, tha.t was killed. I can soo evidence of a very dense
reproduction and a great manly trees are dead in spots so it
gave an idea there was an immense growth of reproduction,
but a great deal of it was destroyed by fire. That is my opinion.
·
Q. Would. the fact that the land was set in a substantial
amount of reproduction, young growth, make it more or less
valuable as agricultural land?
A. I wouldn't think tl1at would affect it very much only
so far as furnishing wood and material for farm purposes as
to a certain locality, and that would be beneficial. I would
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always like a farm with some wood on it. It is mighty good
to get wood when you get out of coal.
CROSS EXAMINATION.

By Mr. Gravatt:
·
Q. How long were you on the property last November?
A. Three days-not entirely three days on this property.
I sa'v this property two days.
Q. Do you know how many acres are supposed to be in
the tract?
A. I understood there was som€thing around fifteen hundred acres, but I don't know. I was informed it
page 2975 ~ was that at that time.
Q. Who showed you the property~
A. Mr. Dudley.
Q. When were you there recently?
A. I was there this morning.
Q. How long '"'ere you there this morning 7
A. Four hours.
Q. And when you got there this morning, you were amazed
to see such a wonderful growth on it, after seeing it 'last November, weren't you?
A. Yes, sir. I was glad to say that the growth was surprising to me to see it that way.
Q. Do you know a stick weed when you see it-what is
called the stick weed?
A. I think I would, yes.
Q. Didn't you see a lot of those there?
A. Yes.
Q. Isn't that a sign of very fertile land, land which will
produce stick weeds?
A. Yes, it is a good sign.
Q. vVhen a. farmer g·oes out to pick a. piece of land to plant
a crop in, if he sees a lot of stick weeds he would say there
is a good piece of land to plant?
A. Yes. lie prefers hog weeds, but stick weed is pretty
good.
page 2976 ~ Q. You do not know how often, before this
. 1930 fire, this piece of iand had been burned, do
you?
A. No, sir, I don't know anything about that.
Q. And your testimony as to the extent of injury might be
altered if you knew that it had been burned a number of times
previous to October, 1930?
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A. Yes, sir, it would change it some.
Q. Mr. Fleetwood, the testimony of Mr. Dudley is that there
are 1,747 ·acres of this land, and you give it a value of $10.00
an acre; that would be nearly $17,500 as a value of that land
previous to October 4th, 1930. Do you think that with your
years of experience as a farmer, you could go down there and
develop that land for agricultural purposes, taking $17,500 as the original value and add to it the cost of draining and
clearing it up, and make six per cent on your ultimate in··
vestment!
A. Well, that is a question. I don't know. I know people
who paid $100.00 an acre for land thinking that they could
make some money.
Q. Thinking it Y
A. Yes, and some did.
Q. When you testified in the Richmond Cedar Works case
you didn't think you would ever see this piece of land covered
with luxuriant growth of weedsf
·
A. Yes, because I saw some that they told me
page 2977 } had been burned over two or three years ago, and
·
it was covered with the same stuff that this is,
and that was last year.
Q. If this land would produce this luxuriant growth of
weeds and vegetation so heavy a.I)d thick. that lanes had to
be cut through it in order for a man to cross it, are you still
of the opinion that it was totally destroyed for agricultural
purposes!
A. Yes. They are the isolated spots that are producing the
vegetable matter. There are spots as large as this room not
producing anything, and it would be impracticable to operate
it for agricultural purposes. It would not be impossible, but
impracticable.
Q. If reputable outstanding citizens of this county were
to testify that, prior to this fire of October 4th, this place
was honeycombed with holes, just like it was when you saw it,
would that alter your opinion Y
A. Yes, sir.
Q. And you would have been glad to have it before October
4th at $10.00 an acre?
A. I do not know about myself, but land was selling at that.
Q. But you would not have been glad to have it at that Y
A. No, I don't want to buy land.
Q. What would you be willing to pay for it prior to October
4tht
.page 2978 } .A.. I have never boug·ht land which had been
burned over, but I have known men who did.
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Q. What would you have been willing to pa.y for it October
1, 19307
.
_A. If the conditions were such as my best information was,
and I had been in position to have done it financially, I would
have been glad to paid $10.00 for it, for cut-over land.
Q. You put two or three ''ifs'' in itY
A. ·Yes .. I don't know what I could say if I didn't have the
money.
.
Q. You told the jury you wonldn 't have it as a gracious
gift now!
.L~· No.
Q. I wonder ho"r much you would be willing to put up of the
coin of the realm as the .proud owner Y
A. If I could have done it, I would have been glad to have
purchased it at that. I think today it would be worth that if it
hadn't been burned over. I think it is one of the best things a
man can put money into.
Q. Do you know anybody who has got any moneyY
A. No, I don't know that. There is no.t much market for
anything today.
Q. I ·understood you, and I may have misunderstood you
because it is hard to hear, unless you talk right
page 2979 } loud, you did not see any timber or reproduction
on this property Y :Maybe I was in error t
A. I said I saw a great deal where it had bElen burned and
killed and blown down, but there was a great deal-of it burned
up. but it didn't' show reproductipn all over.
Q. Couldn't you tell, from your inspection of this property,
last November, just from looking at the ground, that it had
been burned previously several times Y
A. No, sir. If it had been burne-d, it was all burned over
ag·ain, and that fire destroyed it.
·
Q. Didn't the evidence you saw there in November indicate to you that it had been burned by a fast sweeping fire
rather than a long drawn-out slow burn f
A. I couldn't say. The evidence I know about was that
everything was burned black and charcoaled, and if there was
a fire previous to that fire, it destroyed the evidences of it.
Q. Do I understand yon to say to this jury the average
depth of soil burned on that land was how many inches Y
A. Eight to fifteen.
·
Q. How deep were the ashes?
A. I think from two to eight inches.
Q. What were the deepest holes you sawY
A. The tuffets would burn a block here· and leave one here.
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Under the stumps it would burn deeper, because
there wa.s more humit matter.
Q. What per cent of the area would have been

in holes?
A. I should think there would have been-I think it would
average fifty per cent of the area.
Q. Of holes?
A. Yes, sir, that is burned deeper than the other.
Q. Deep holes?
A. Yes, sir.
page 2981
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WILLIAM KEE (colored),
having been duly sworn, testified on behalf of
the defendant as follows:
'rx,amined by Mr. Hughes:
Q. Your name is William I{ee Y
A. Yes, sir.
Q. Where do you live, William 1
A. Churchland, Virginia.
Q. Where were you on Oet_ober 4, 19301
A. That day?
Q. Yes, what county were you in 1
A. I was up in Buckhorn. I don't know what county it is
in.
Q. Did yon know when the fire started on the south side
of the Norfolk & Western?
A. Well, no, sir, I don't know when it started.
Q. Were you there the night after it started f
A. I was there the night after it did start.
Q. Dfd you see l\.fr. Atkinson and Mr. Poarch together that
night after the fire started, that eveningY
A. Yes, sir, he carried me where he was ·at down there by
the tower.
Q. Did you hear Mr. Poarc.h say anything--to l\1:r. Atkinson
about the firef
A. I heard him tellMr. Savage: Does your foundation for that sa.y anything
about this man being present7
Mr. Hughes·: Yes.
-page 2982 ~ Mr. Gravatt: We asked him if l\{r. Poarch saw
1\tir. Atkinson that night and he said he dicln 't
see him any time that night. We don't have to ask anything
further.
J\IIr. Savage: He has already testified to that.

N. & W.

-Ry.

Co~

v. -Richmond Cedar Works.

1825

Mr. Hughes: I would suggest that we let the jury step into
that room and let him answer the question and we will put
it in if we can find him.
· NOTE : The jury retired. ·

By Mr. Hughes:
·. Q. What did Mr. Poarch say on that occasion to Mr. Atkinson?
A. He told Mr. Atkinson the fire had crossed the railroad.
CROSS. EXAMINATION.

By Mr. Savage:
Q. Where did you say you were the day the fire startedBuckhorn!
A. Yes, sir.
Q. Where is Buckhorn?
A. Between Suffolk and Holland's corner.
Q. On which railroad?
A. Where I was at in Buckhorn I didn't see any railroad... I
was up in the woods, in the pine thicket·
Q. What time did you ueave there?
A. Well, I don't know, sir, exactly what time. It was late
in the e-ven,ing, you know, sunset..
page 2983 } Q. When you left Buckhorn t
A. Yes, sir.
Q. How did you get home 7
A. J.\!Ir. Atkinson brought me back to Suffolk.
Q. What in-an automobHe?
.A. Yes, sir.
Q. Did he leave you at Suffolk?
A. No, sir, he carried me down to the fire tower.
Q. . Where do you live t
.A.. Where do I live now?
Q. Where did you live then 1
A. Churchland. ·
Q. Where did you spend that night f
_.A.. In the woods fighting fire.
Q. Down on the Norfolk & Western?
A. Yes, sir.
.Q. Who went down there with you f
A. My brother Jesse Kee.
·
Q. I mean what white man went down there with you-nuy
white man7
·
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A. On the car with me f
Q. Yes.

A. Yes, sir, J\iir. Oliver for one. I don't know what the balance names was. I know 1\Ir. Oliver was one went along, Mr.
Oliver and Mr. Poarch and lVIr. Smith, the man that was
driving the car.
page 2984 ~ Q. What time did that car get down there Y
A. I don't knw, sir, but I know it was dusky
dark.
Q. 1Vas the sun clean set or partially set Y
·A. ·Yes, sir, she was out of sight.
Q. How long· had it been set 1
A. ,I conldn ''t tell you, to tell the truth.
Q. Just getting dark, was itY
A. Yes, sir.
NOTE: The jury returned.
JOHN G. WALLACE, II,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Where do you live, Mr. Wallace?
A. I live in Wallaceton, Norfolk County.
Q. !low long have you lived in Norfolk County?
A. Ever since I was born in '77.
Q. Did your ancestors live in Norfolk County!
A. Yes, sir, grandfather and father.
Q. What positions have you held in Norfolk Countyf
A. Well, I have been a farmer a good many years, farming
the soil of Norfolk County, and I have had the
page 2985 ~ duty of assessing lands and serving on equalization boards.
Q. What is your present occupation Y
A. Manager of the Southern Produce Company, an association of farmers and operating a farm.
Q. How long have you had intimate knowledge of the Dismal Swamp in Norfolk ·County?
A. Well, I would say in answer to that, Mr. Gravat~, intelligent knowledge probably about forty years. When you
are younger than that your knowledge don't amount to much.
Q. What occasions have you had to be in the swamp and ge
on the lands involved in this litigation, referred to as the
Ac.kerly lands, the Richmond Cedar Works lands, Culpeper,

N'. & W. Ry. Co. v. Richmond Cedar Works.

1827

John L. Roper and others in that area immediately south of
the Norfolk & Western tracks, between mile-post 12 and milepost 157
A. So far as having been in and on those lands in that
particular neighborhood, when I was one of the Commissioners of the Sunray Drainage District, I had to go up the railroad on a number of occasions to examine the work that the
dredge was doing and observed the la.nds on both sides at
that time. Naturally geing connected with Dismal Swamp
lands, I noticed these things rather carefully. I think that I
walked up the railroad as far as the main canal of the Sunray Drainage District two or three times. That I found yesterday took us about half way up this piece of property of
the Acke.rly C'ompany.
page 2986} Q. Did you go on this area referred to as the
Ackerly land yesterday?
A. Yes, sir, we viewed the eastern boundary and then we
went to about the center of the property, about opposite the
Sunray Drainage District Canal, between mile-post 13 and 14,
and went in on tl1e land and then after we had viewed that,
've went to the western portion and went in on the land there,
what was poinh~d out to us as the western boundary where
the stones are set, showing the Ackerly line.
Q. Who was with you on yesterday when you came there 1
A. Mr. Henley, Mr. Gibboney, Mr. Gooch, Mr. Perkins and
1\t[r. .Still.
Q~ vVas Mr. Reid in there also?
A. Yes, sir, 1\tfr. Reid. That is right.
Q. Mr. Wallace, what particular evidence of fire could you
see on that land on yesterday that had been there previous
to your being there yesterday Y
A. We saw holes burned in the gTound, we saw logs
scorched and we saw the soil at all points blackened from
fire, the usual evidences that we recognized as fire damage
in the swamp.
Q. What, if any, was the growth on that land ·when you were
there yesterday?
A. I will admit I was somewhat surprised at the gTowth
because my recollection is that when I saw that property on
both sides of the railroad back somewhere bepage 2987 } tween '25 and '28-I was looking over my notes
of the Sunray Drainage District. vVe started to
'vork on that district on February 4, '25. I had occasion to
go up there then and I know I bought a pair of rubber boots
for the occasion, knee boots, and I found that the water then
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on most ·of the drainage district was too deep to use knee
boots and there was very growth beca.use. the fires had com·
paratively reeently been over th~ territory. There was very
little deep growth. I knew when I went up there yesterday,
that is I had heard and seen from driving over the railroad
every day-·I knew that that territory in a year had been
burned over and I was really amazed to find such a growth of
weeds as we found. We found the common weeds that we find
on our farms, such as stick weed or golden rod, dog fennel and
the other grasses that we find on our regular cultivated land,
growing in profusion, and as far as we could see from where
we walked into thee:e patl1s .and as far as we could see from
the elevations that we got up on, it was pretty well spread
over the whole territory. In fact, I was really surprised to
see that there was apparently more growth south of the railroad on the piece of property in question than there was on
the drainage district.
Q. What does it indicate to your mind as a farmer when
you see land carrying stiekweed and things that you have
just described as to the soil's suitableness for agriculture Y
A. I asked my oldest boy when I went home
page 2988 ~ last night "Son, do you ever remember Mr. Nor.
man Evans, the old superintendent that used to
be on the farm that died several years ago, Mr. Grimes and
the different ones who would go around at the beginning
of the farming season to determine what part of our farm~
we would cultivate for that ye~r because we, a. great many
years a.go, reached the point that we have more farm than we
could get men, certain~y profitably, to cultivate.
. Mr. Savage: I don't know where Mr. Wallace is going,
but I think your Honor. ought to tell him not to tell this jury
what somebody told him many years ago. I don't know what
that is, where he is. headed.
·
_ A. Well, I will head away from that as fast as I can. What
was _ getting at was that 'Ya ~lways sel~cted the portions
t>f l.an~ on our farm to p:nt 1i1 the succeed1ng crrop that had
oh 1t 4og fennel ~nd stickweed or golden rod because they,
·as a rule, indicated that the soil had the kind of fertility-. what
we call productiv~. fertility, that wottl~ grow the kind o~ crops
that 've g~ow. Th_ere are certain other growths which land
can ha_ve that may be very heavy and still it seems almost impossible by any kind of corrective measures to make those
s~ils suitable for growing farm crops. That is what I might
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term non-productive fertility. That is especially evident
where you have-what is this stuff we use for tanning-sumac. Where you have a heavy growth of sumac we have
never geen able to get the land to produce good
page 2989 ~ farm crops. Where you hav-e a growth of reeds,
aud there are a great many reeds in this territory that we passed over-you take our head rows, they
grow up in reeds. We turn t~e reed roots under ahd we grow
a splendid crop wherever those reeds are. That may not
necessarily mean that the reeds are growing there because
·the soil is fertile but it does mean where the land has been
covered and shaded by those reeds that it does become fertile,
prod:uctively fertile, so it w~ll produce the crops that we want
to produce in that territory.
By l\tlr. Gravatt:
Q. How did the burned area \vhich you saw compare with
the burned over area. in the Sunray Drainage District Y
A. Well, there is no marked difference. The soil on goth
sides of the railroad is of the same general character and they
have been burned and both look now and did look when I
looked at them the previous times practically the same.
Q. Could you say whether all of that tract of land was
burned in 1930, or whether a.ny part of it was unburned in
1930 f Could you tell from an inspection?
A. I would c.ertainly say some of the· spgts on which we
saw young· green trees, anywhere from two to six feet tall,
that that certainly did not burn in 1930, I wouldn't think. ·
Q. Did you see any young seedling trees on any of that unburned land Y
A. No, sir, I looked qu1te carefully for that because I was
very interested to know whether there had been
page 2990 r any reseeding from any cause whatsoever because that is what we are all so deeply interested
in, is an effort to bring 1back these territories that have been
burned over.
Q. What is your opinion from your inspection, that there
had been or had not been any seedling- trees on this land pre- ·
vious to the fire t
A. I don't think we could hardly tell because a fire might
have come over there that would have destroyed seedlings
that would not have destroyed these larger trees but I must
say I am of the opinion that there had been no seedlings ther~.
Q. Could you tell from your inspectionA. I might supplement that a little, ~Ir. Gravatt, by say-
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ing· that even the small lower limbs on these trees where I
an1 speaking of the spots that I don't think were burned in the
last fire where hardly singed at all or a great many of them
were not and therefore I don 'i believe that any kind of vegetable growth would probably have been injured by the fire
that passed those particular spots. I don't think the fire ever
reached there with any amount of heat.
Q. Could you tell whether or not this property had been
burned in 1930 by a fast moving fire or by a slow, deep burning fire¥
A. Well, I would think from looking at some of the old log·s
that were burned on their tops and were not burned down next
to the soil, even in areas where there was evipage 2991 ~ dence to me that there had been burning, soil
burning·, whenever this last fire was, there was
no scorching· on those logs whatever close do'vn to the ground.
It seen1s logical to suppose that the fire must have gone
over there at a fairly rapid rate to have burned the tops of
-these logs and not burned the bottoms. I don't .mean under
the bottom where they lay on the .ground but where the dry
wood was exposed.
Q. The witness who just preceded you said that he saw
soil burn an average of eighteen inches over that land up to
two feet, and so on. What is your judgment as to the extent
of the soil burn of this Ackerly land in 19301
A. \Vell, I took a yardstick with me yesterday to measure
these holes .and I don't think that 'v·e found any that were in
excess of two feet except possibly three or four inches and
I don't doubt that some of those holes were burned deeper
than they originally were by the last fire. As to the average
depth of the burn, that is a very hard thing to say. I mig·ht
say this, that I would judge somewhere between twenty-five
and thirty to forty per cent of this laud was burned in holes
-one third of it was burned in holes two feet deep. That
would give an average of about one-third of two feet or eight
inches.
· Q. How much of that, Mr. Wallace, was 1930 burn and how
much previous burn?
A. I don't think anybody can tell that. I wouldn't attempt
to say .that. I realize tha.t the last fire has i:I,page 2992 ~ creased the depth of the burn.
Q. Were there holes there previous to the fire
of 1930?
A. I don't think there is any doubt about that, sir, because
I had a very stri,king memory of having walked up the rail-

N. & W. Ry. Co. v.

~ichmond

Cedar Works.

18J1

road and observing both sides of the railroad were burned
'vhen I 'vent up there in the Sunray District.
Q. Once a piece of timber land in the Dismal Swamp has
been cut over and becomes cut over land, what has been your
experience as to the recurrence of fires T
A. Wherever it is once cut over, all that I have ever beserved, it always burns over and when once it burns over;
it burns over again.
Q. Would it be possible for this land in the Dismal Swamp
to reproduce, taking into consideration only the fire hazard 1
A. I don't know whether it would be possible but I think
I can say from my own observation in recent years I have
never seen a piece of it that did reseed or reproduce. I think
the conditions now are vastly different from what they were
twenty-five or thirty years ago.
Q. What is the differenc~e in the conditions in the swamp
at present as compared with the conditions twenty-five years
ago of a -piece of hind set in original timber trees uncut and
unsawn?
A. Well, I think from my own personal experience, we had
400 acres of- virgin timber land and the fires ever since I
can remember, and certainly since Father died
page 2993 }-and we have had charge of the property, have
approached this piece of land from every direction, sometimes from three directions at one time. That is
all it could be because the Dismal Swamp Oanal was on one
side and we have fought fire and we have worried over that
piece of timber, thinking it would always burn. Sometimes
'vhen we would see these fires coming down from every direction, I would tell brother when we would go to bed, ''She
is gone tonight; nothing can save her", but it looked almost
like an act of Providence and it was an act of Providence that
wherever it was virgin soil, had this green undergrowth, the
soil remains moist and the fires would burn up to it and go
out, and I think that everybody that is familiar with Gum
Swamp knows that is the case. Wherever you have got a virgin gum swamp, as a rule they wont burn. If they burn it
is a light surface fire and does not, as a rule, burn down
the trees or burn up the soil.
Q. What has been the effect upon the change of water
level of the construction of the Richmond Cedar Works Canal in this land south of the Norfolk & Western f
A. Well, of course, naturally all th~ drainage efforts that
we have made, the lowering of the water in the Dismal S.wamp
Canal and the construction of any of the drainage canals or
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ditches has lowered the water table. Whenever you lower the
water table your land is more susceptible to catc-hing fire
and will burn deepe:r:.
Q. Then ·the fire hazard has been greatly inpage 2994 ~ greatly increased in this burned over land by
.
. the construction of these various drainage canals!
A. Well, yes, the fire hazard or the damage hazard, we
might say, which 'vould follow the fires.
Q. What per cent of all this Dismal Swamp territorY. has
been cut over With reference to the whole! ·
·
A. Mr. Gravatt, you have given me a right large order
there but I would say that modestly fifty per cent certainly. 1
think that 1tprobahly sixty-five or seventy per cent has been
cut over.
.
·
Q. Does that fact of itself tend to increase the fire hazard in the swampY
.A. Certainly it does because we have said whenever the territory is once cut over it burns over and when it once burns
over it burns again and I don't think we will ever be able to
stop that until either very rich corporations or the government will construct through it wide canals and rods that can
be kept clean so that the fires, whenever they occur, can be
isolated.
Q. Mr. Wallace, is it your opinion that these cut-over lands
'viii ever reproduce?
A. No, sir, not under present ~onditions unless something
is done, as I just said, that will isolate fire so when they once
start you can stop them.
Q. Do you know what this Ackerly land is assessed at per
acreY
page 2995 ~ A. Yes, four dollars, that is the larger part of
it. I think there· is a little section of it that is
supposed to be cultivated land or something that is assessed
.a little more, just a. few acres, but the la.rge bulk of it is four
dollars an acre.
Q. Are you able to tell the jury whether or not, in your
opinion, this Ackerly tract was worth any less for agriculture or reproduction or for any other purpose to which you
can see it might have •been put by reason of the :fire of October, 19307
A. I don't think I can tell the jury tha.t it is entirely uninjured by the last fire. I think it did receive injury from
the last fire but whether or not such injury would affect its
.sale value, I am not in position to pass on but from purely
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an assessing standpoint, when I assessed this property in
1925, it was assessed at ten dollars an acre, and after finding that it was cut over and burned over-of course, it had
been cut over a great many years then, but a.fter I found ~t
was burned over, I reduced the assessment to four dollars an
acre. Some of the lands that are further off from the railroad
and the high,vays, we a•ssessed at two dollars an acre. I think
that was a. minimum figure. There may possibly have been
some sections that were burned very deep that I considered could never be brought back that I put in at $1.50 but
this piece of land, having a frontage on the Norpage 2996 ~ folk & vVestern of over two and one-half miles
and being a comparatively narro\v strip of land,
I assessed at a somewhat· higher value than some of the
land of the Richmond Cedar Works and some of the Roper
lands that 'vere farther away. T don't know the Roper lands
'vhether I did or not because the Roper lands had a good
deal of timber on them and we had to assess the timber with
the land so it sometimes makes a difference when you look
at the tax books to tell what the land is assessed at.
Q. This tract has a right good frontage on the Norfolk &
"\Vestern, hasn't it 7
· A. Over two miles and a half.
Q. Considering· the possibility that the railroad mig·ht set
it on fire would be one of its chief assets in having it?
A. I 'vould rather not answer that question. I don't think
that is to the point. I might say there though, right at that
point, that as far as I know I am not acquainted with any of
the owners of the Ackerly land that I inspected and I certainly
have no brief for the railroads. I am going to Richmond to~orrow before the Corporation Commission to :fight out with
you good gentlemen the fact that you are discriminating
against our territory here, so I hope the jury will realize that
I am ·trying to be impartial.
Q. Did you see any ·of the sub-soil of this land along the
Norfolk & \¥estern which had been dug up and exposed and
could you tell whether or not that had reproduced any g-rowth 1
A. I did and I must say again I wa.'S surprised
page 2997 ~ because we have been of the opinion in our farming operations that whenever we bring up this
sub-soil that we have got in the Dismal Swamp, which is a
_sort of a clay, mostly sand-it is not a thick clay. It is a yellowish clay sand formation. I know I have plowed up some
of it and I was cautioned by the old men on the farm when
we did that with our new traetors we would ruin the soil and
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apparently we did do that ·soil immediate harm .but this soil
bank that we took out of that canal that we dug up alongside
the Norfolk & Western which was· from two to four feet deep
has grown up in the densest kind of growth of all kinds of
farm weeds and young trees. It almost looks like it is better land than the top soil we have got. I was certainly surprised to see tha.t growth. Any of you can go and look and
see what I mean. That was unmixed. The stuff is on top of
that bank practically unmixed sub-soil. In other words, it
4ad no top soil to mix with it.
By a Juror:
Q. And had a good growth on it?
.
A. A good growth on it, heavy as it could be, of everything.
I must admit that I was surprised because my experience with
sUtb-soils has not been at all happy.
Q. Covered with ashes, was it?
A. No, no ashes on this. I wouldn't think there was any
. ashes on it whatsoever, the soil that was taken out by the
dredge.
By ~Ir. Savage:
Q. Are you talking about the Ackerly land or
some other land T
A. What I am talking about now is the drainage canal on
the opposite side of the railroad.
page 2998

~

lVIr. Savage: I don't think that has anything to do witn
this.
Mr. Hughes: He just said they were similar. He didn't see
any difference between them.
Mr. Savage: You prevented us from showing similar lands.
Th Court: I think you are probably correct aJbout that.
By 1\{r. Gravatt:
Q. ~Ir. Wallace, how much ashes did you see on the Ackerly IandY
A.. I didn't measure that, Mr. Gravatt. I would say that
we saw ashes in all of these holes that were what we call newly
burned holes, the ordinary kind of yellow ash that we see
wherever peat burns.
Q. Did you see any ashes eight inches deep Y
A. No, sir, I didn't measure any that deep. They may have
been that deep but I don't think I have ·ever seen any peat
ashes eight inches: deep because that would take a very heavy
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deposit of peat to make eight inches of ashes. I should think
you would have to burn at least three or four
page 2999· ~ feet of peat to get. eight inches of ashes or maybe
more.
.
Q. Prior to the fire of 1930, what. per cent of this land represented holes 7
·
Mr. Savage: I object unless the witness examined it prior
to 1930. He hasn't testified so far as he had ever been on the
land

A. I never did understand the question.
By Mr. Gravatt:
Q. Prior to 1930, what per cent of the entire area do you
think was in holes f
A. I couldn't express that. I wouldn't know. I only know
that it is like all other burned territories that I have looked
at. It had lots of holes in it like the territory on the opposite
side.
Mr. Savage: He says he doesn't know and then h~ keeps on
telling it.
A. I don't know VThat percentage. He asked me what per..
centage. I couldn't say what percentage.
The Court: I sustain your objection.

By a juror:
Q. If the court would permit me, I would like to know if
this land had any holes burned in it before this recent fire Y
A.. 0£ course, I have already expressedYr. Savage: I object to his telling that to you because he
said he had never been on it. If you had asked somebody who
had been on· itpage 3000} The Juror: As I understand, Mr..Wallace was
assessor and in order to be a competent assessor
he had to be on the property to assess it and that is why I
asked that question. All during the trial I have wondered
if former fires had burned any holes in this land.
The Court: If he doesn't know !he can't answer it.
A. I think the evidence I gave on some of the former questions answers that.
0

0
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By !Yir. Gravatt:
Q. Answer it again, J{r. Wallace, ii you can.

Mr. Savage: I want you to have all the information you
want l?ut I want you to get it from somebody who at least
says he knows. I understood from Mr. W allaee that the only
thing he knew about this land was he walked down the railroad and looked over at it.
A. That is right.
By Mr. Savage:
.
.
Q. You had never been on it or crossed over it or througl1

it

. A. No, sir.
Mr. Savage: I don't think yon are competent to tell what
you don ~t know.
page 3001

~

CROSS EXAMINATION.

By Mr. Savage:
Q. M:r. Wallace, you examined the Cedar Works land after
the firef
A. No.
Q. Did you go throug·h the Ackerly land there down to the
Cedar Works f
A. Not all the way. We went part of the way through in
two places, along the line where the stones are and along one
of the cut lines about the center between 13 mile-post and 14
.mile-post.
,
·
Q. How far did you go down that north and south line Y
A. All the way north and south.
Q. Whose land did you hit when you got down there!
. A. Do· you mean which north .and south line Y
Q. Whichever one you went down. You started from the
railroad, did you
~
A. Yes.
Q. And you walked south f
A. Yes, sir.
.
Q. ·Along one of those cut out lines Y
A. :Yes.
Q. How far did you goY
A. I would say a half or three quarters of a mile.
Q. You didn't go ·all the way down to the Cedar Worl\s f
A. No, sir.

N. ~ W~ JJy~ Co: y. ~tcb.mqnd Qe<l~r Wqrks.
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Q. §o t4eP. YC?~ w~~keq 4own. the pow~r li.~e?
A. ¥ es, sir, ·south 9f tl1~t· We ~~ked goWJ!
sq~t4 gf thf3 pewe! Fp.e a.Jld. t}lel} c~p1e qq)VD. f:!nd
w~n.t P..~1V~ t~~ !'~H!'gag on. h9t~ f3?lds. o~ it.
.
9~ ~!!~~~tift.~~ t~ ~·et $at ipfqJ;m.f:1t~o~. If 'Y~tnesses who
have been on this st~~t ~o!' i~st~n~~ ~~~J! ~!tnes~es ~s Mr.
c:r ~ .Il! ~~r~r~- d<? !<?lJ ~<?~¥ 44q ~
page 3002 ~

A:
Q~

:~-e~~ ~1r.

¥!'·. ~!!!9~~4l?! J.!~c!?-~~g !P"9 !r~tny ~~ f
.!. Yes s1r.
Q: An·~ 9t4~rs qf t4~t typ~ ~~~v~ tP.~ti~e~ thp..t

·

t4e

w~rst

bu1~n in this land is th~ 13«?'~!t.P-~r~ ~~l! qf ~t O!' tP.~ ~o~tlu~rn
se&tign. 9f !t~ t~~~ yql} ~g-qlq ~av~ t9 t@Jl t~~ jlJ!.Y tpat :you

have seen the least badly burned porHQP. ~
., ·
A: ¥ ~§, ~!r~ !f tP.~t !§ ~ f~~t~
Q~ ¥~~ wg~!g t~~{~ t!I~i!' 'YP!~ fP.! t!I~t if Y9l1 P~4 t<? P~~~
on itY
.,
~
· -!--: w eiJ, ~ think d~f ~ w~!'~ r~~l!aY g9!p.g l?~ 91! ~~t~ ~!? to
w4~t ~t 1Vas, I )V~~l • rath~!'
il!!~ 19p~ !!t !t~

q.

Wo~lgi~'~

:ye\1 t~!~~ M~~

Pj

~~

te

:p. Q~!~~,s ~cn;4 ~9!" ~9§~ ~P.¥-

thing he said f
A~ ~ p.on't t}l~l!~ th~y i~ l! !~~r gp~~Hg~~
~9l!t ~~~~F t4at.
Q: I qql} ~t ~~~ ~P.-r lt !~ ~ot ~ f~1:r <JY.e~hqJ.l.
X. I don tt think· it is a £air question l!~g~p t!l~ pi~~~J:9.7
stances and I don't think you should ask me that-about Mr.
·
Lynch eith~r.
page BOOB ~ "Q. -· i can't imagine why you should ~g~e<?t t~
answering a question of that kind. If you do,
I am not disposed to embarrass you, if you tP:in~ it wo-g!CJ.
~mpar.ra~~ you1
A. I say I woulq r~.ther nqt ~u~w~r ~t.
Q. Do you want the jury to understand from that-_
1\.. don't thjnk it i~ ~ prop,qs of t~~ <:~!<?~:rp.sf~ii<?~~ at ~11.
Q. Do you ·want the jurY" to understang !!"Pl!l your declining
to answer that, you wouldn't accept ~r~ ef};rey'~ )VJ}fd
A. I didn't say that at all. J p.q~ 't ~~f Y~!3 or no. I just
said I would prefer not to ans·wer ~J!~ ql_!~~ti~~:
Q. Don't you t!1ink :you! r~fu~~~&" tq ~~~we~ t!I~ gP,estion

.!

+

r

indi~f}.tes tlp~t yo~r ~n~wer !!J.i~ht b~ 9ff.~~s~yg Y

A. Nq, sp;, I dq not
·
Q. ¥ ou pon ~t )Va~t t~~ ~~ry tQ g~t t~!tt !!PPf~~~ig~t.P.q Y9l11
A. l ~<?n lt want th~ J~!Y t~ get fil!Y 1!!1P.r·~~~~g~: 1 ~Jq. llPt
trying to rpalfe aJ! im:g!es~~OJ! o~ th~ Jl!!"Y; ~ ~~ §j~ply t~~tt::
ing to you.
"
·
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Mr. Sa:vage : I am going to have to ask the c.ourt to require
him to answer that ,question.
lVIr. Gravatt: I object because if he is trying to bolster up
the reputation of his own witnesses, we haven't attacked them
and he can't use this witness for that purpose and that is not
proper cross examination of this witness.
Mr. Savage: If I hadn't asked the question, I think there
might have been something in it but having
page 3004 ~-asked it and declining to answer must necessarily
·carry the inference that his answer would ·be offensive and I don't believe tha.t is what Mr. Wallace means.
If it is I would like for him to say so.
·
The ~Court: You want to ask him the reputation of Mr.
Lynch and J\rir. Carey Y
Mr. Savage: No, I asked him if he would believe Mr. J.D.
Carey and he said he would rather not answer the question.
The Court : I don't think that is a proper question. I think
you can ask him if he knows the reputation of Mr. ·Lynch but
what he believes about it isn't proper. I can't say anything
about this matter as- to what it means, but I think you can ask
if he knows their reputation.
A. I am perfectly willing to answer the question as to what
their reputation is. I have never heard anything· derogatory
to their character.
The Court : He said he never heard anything against their
reputation.
By Mr. Savage :
Q. Mr. Wallace, you say you have never been on the land of
the Richmond Cedar Works since the fire T
A. No, sir.
Q. Has the assessment of that land been descreased since
the fire?
page 3005 ~ A. ·Yes, sir.
Q. How much?
A. About fifty per cent.
Q. Why was that decrease of assessment Y
A. Because Mr. Rogers gave me a report and brought me
maps showing the fire damage and we knew from Mr. Still and
Mr. Milner that this territory had all been .burned over and
we had every reason to believe Mr. Rogers was telling us
the trnth and we based our assessment on the facts as given
us by him.
Q. In other words, without lengthy explanation, the as-
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sessment of that land· was reduced fifty per cent because of
the damage done to it by the fire in 1930¥
A. Yes, sir. I have told that, I think, in the previous case.
Q. But this jury didn't sit in the previous case. In testifying· about cut over land, Mr. Wallace, after a piece of land
even in the Dismal Swamp has been cut over, will it produce
any timber if it is not destroyed by fire meanwhile Y
A. ].~Ir. Savage, I can't answer that because I have never
seen it tried. I know that on our farming lands, after they
have been farmed and cleared up, if we can keep the :fires out
of them they 'vill produce themselves usually in young maple because there are millions of maple seeds where they
blow over and they will reproduce in maple. I have never
had anything else grow on our farms but that,
page 3006 ~but I have never seen areas in the swamp that
the fire stayed off long enough to tell what it
would do.
Q. The only reason that it ·wont reproduce is because it
burns up 'vhile it is tryingY
·
A. Why certainly, sure, I suppose so. I say certainly; I
don't know whether it would or not because I have never seen
it, whether it would re-seed and grow or not.
Q. Do you know of any piece of land anywhere around that
has grown in timber and some young stuff left on it that grew
up?
A. I think as a general rule that is a fact.
Q. The reason you say cut over land in the Dismal Swamp
wont reproduce is because it is burned up before it can reproduce?
A. That is right. That is exactly what I did tell you. Mr.
,savage, I think I ought to explain there that I don't think
probably any of us know 'vhetl1er these lands, after they are
cut over and burned over-Q. I a.m not talking about burned over 1
A. I say cut over and burned over.
Q. I don't mean burned over?
. .~. But I do. I want to make that distinction. I don't think
any of us know whether cut over and burned over land will
re-seed themselves or not, because I don't think we have had
a chance to observe.
Q. My question was predicated on the statepage 3007} ment when land is cut over and never burned
and never does have a fire on it, you have no reason to think it wont reproduce Y
· A. No, I think it will. It wont reproduce in the same kind
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A. Yes, sir, I have been through it a gQo4
deal.
q~ 'f4~:r;~ ;p::e"~ozn~ ~~~ig1)~ of J4~ P~~~lll §WfliJJP, to{ifly,
¥.r. Wana~gJ P.-n~ th~:ft:1 Pflt, lp WhJ~J} fll~ tpnp~f P~~ f~acp~d
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Q. You know Mr: WPJgyg-:qgy Il¥n~4J ~PJ! 't yg11 f
A. Yes, sir.
·
Q. ·You have been knowin~ b~m l!l! yq-gr l~f~ pr-etty n~ar'A~ ¥~~' s~r.
.
·
·
·
~· l~n 't bg op~ gf th~ :n~opJ~ YOlJ lrll9W t~~t 4fl-~ cut ~h~ s~
~r~a Rf }a~!J tnr~~ tim~~ ill JJ~§ Hfe T
A. I can't say.
.
~: Ygg dQn't know?
·
:- ·
_. ~ l gpJJ- 't l~nP1V thfl-t·
Q. ~r~ W~JJaceJ ;YP~ ~ar fJ: ~~]Y ~Wf!IHP. W~P.t burn f
A. I say as a general propg~Jt!!Jll nP4 I gave ypq t4~t ~?.-::
~mpl~ P.t II!! pj~~~ Rf m.nP. Slf~H!lP, th~t th~ fjr~s pav~ bu~ncd
around It ever since I can remember and did not burn it.
0

0

•
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Q. We have been hearing about a gum swamp in this case
being on fire ever since the case started 7
A. Well, my experience with the gum swamp. that hasn't
been cut over is it wont burn. If it does burn it is only a surface burn. That doesn't damage the soil or the
page 3009 ~ timber.
Q. 1vlr. Wallace, what sort of a growth is there
down here on the George Washington Highwa, in thut
burned over area along there Y
A. vVell, broom stra'v and golden rod and I don't know
what.
Q. The same kind of growth that is up here on the .Ackerly
land¥
·
A. Similar but not exactly the same.
Q. How long since that land was burned, do you know?
A. The last time 7
Q. Yes.
A .. I don't know. That has burned so many times I can't
tell you. I would hate to say how many times it burned over
in my lifetime because it dries off, one strata. burns and it
dries off and another one burns and has. been burning ever
since I can remember and the peat deposit on that soil, I think
especially in that northwest river bottom, is deeper than almost anywhere in the swamp unless it is that part south of
the feeder. vVhen the peat companies were formed to market
tlris peat as a. fuel shortly after the. war, they selected that
portion of the country up there lying east of the George Washington Highway and also south of the feeder and near the Dismal Swamp Canal as being the deepest deposits of peat. The
peat there is ten to twelve feet deep, solid peat. Those places
will burn, as we all know-you can go over there is what
we call the Beer Garden which is the territory
page 3010 ~ that lies east of the Dismal Swamp Canal and I
think I have seen holes six feet deep but ordinarily we don't have any such deposit of peat as that.
Q. Have you ever been through the main body of Dismal
Swamp after a hig soil burn fire~
A. How is that?
Q. Down on the Richmond Cedar vVorks and Camp Company and Roper Company, have you ever been through there
after a fire?
A. No. You said Camp Company. I did go and look at a
piece for the Camp Company up on one of the railroads six
or seven years ago and took some photographs.
Q. How deep were those holes?
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A. I don't know. I could find the photographs and tell you
positively but I don't think 've ever found any over three
feet· deep.
Q. Did you find any in there you could put a horse inY
A. I think yon could lay him down and bury him. You could
do that in a three foot hole.
NOTE : The court and counsel and then the court and the
witness conferred in an ante-room.
The Court: 1\!r. Wallace wants to make a statement about
his testimony.

A. I wanted to explain this: It is not a question of integrity of Mr. Lynch or Mr. Carey but it is a ques-tion of judgment, and, as I just told Mr. Dudley, I wouldn't take his judgment or any other man's judgment for a thing of that kind
without seeing it myself, because I think you can
page 3011 ~ s~ easily make mistakes.
.
RE-DffiECT EXAMINATION.
By Mr. Gravatt:
Q. Mr. Wallace, may I ask you a question Y Mr. Savage
asked you if the Cedar Works property assessment had been
reduced since the fire. His question related to the fire of
October 4, 1930. If I understood your testimony in the Cedar Works ease,· your assessment was made in 1925 and you
testified in 1930-A. Yes, but we had an Equalization Board that met in the
spring of 1930 and we re-assessed wherever we deemed it necessary and made changes.
Q. I don't want to get in the position of attacking my own
witness, but here is the situation: The fire was in October,
19-307
A. I mean 1931, I should have said the Equalization Board
met.
Q. Then it has been reduced this year?
A. Because of the fire that was reported to us.
Q. In 19307
A. Yes, and, ~{r. Gravatt, along that same line, as long as
yon are bringing that up, you notice ·I said it was reduced
in 1925; because of the fire damage we reduced it from $10
to $4.
Q. You hadn't said that today Y
page 3012 ~ I think I had.
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RE-CROSS EXAMINATION.
~y

Mr. Savage:

Q. You haven't reduced the Ackerly assessment for 1931,

have you!
A. No.
Q. They haven't made· application for it, have they7
A. No, Mr. Savage, and I somewhat doubt that we could
for the reason that I gave you just now, that the Richmond
Cedar Works and these other lands that are away from all
means of transportation were put at $2.00. That was about
the minimum we thought we could put anything at and this
Ackerly land being a long narrow strip facing along the railroad, I doubt if we could conscientiously make a reduction
from four dollars.
Q. That land facing on the railroad is wide open to fires, _
isn't itt
A. Yes.
Q. You think that makes it more valuable¥
A. I think I had better not answer your question because
I didn't answer the other gentleman's inquiry about that.
He asked me would that make it more valuable.
Q. The trouble of it is you are assessing because of the accessibility to the railroad Y
A. Yes, sir.
pag·e 3013 ~ Q. When the foot is that it is right on the railroad and that makes an additional fire hazard?
A. That is a fact but I don't think we have a right to consider that and I don't think that we would consider it in making a land assessment but we did take the accessibility of this.
You can reach this from the road leading through the Sunray District and it 4as a railroad frontage and all lands that
have railroad frontage and highway frontage we have seen
fit to consider of greater value than those back in the swamp,entirely removed. from transportation.
Q. This land adjoins the Richmond Cedar Works, doesn't
itY
A. Yes; sir.
Q. So that the southern portion of this land and the northern portion of the Cedar Works land are both over a mile
from the railroad 1
A. Exactly. Now, then, when we make an assessment we
take an average. We will go on a highway and we will make
the first thousand feet, we will say, at fifty dollars an acre
and make the next thousand feet at twenty-five and the next
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thousand feet ten or fifteen and the same thing would apply
in there. I would think a strip a. thousand feet wide on a
railroad might be assessed at twenty dollars but I think considering the value of the land from a salable standpoint, that
the assessment of four dollars is as fair as we could make
on it.
Q. What percentage of the actual value do
pag-e 3014 ~ you think your assessments are in this county!
A. That is a question that is extremely difficult
for me or any one else to answer. We tried to get it around
:fifty per cent of the market.

T. J. TRAHAN,
having been duly sworn, testified on behalf of the defendant
as follows:
·Examined by Mr. Hughes:
Q. What are your initials?
A. T. J. Trahan.
Q. What is your occupation 1
A. Right now nothing. I am out of employment now.
Q. Where were yon employed in October, 19307
A. I was employed in the State Forest Service.
Q. What was your position? What was your occupation
or dntyY
.A. Lookout man in the fire tower.
Q. Where is that fire tower?
A. It is about a. mile east of Suffolk, and about half a mile
-west of the water tank on the Norfolk & Western.
Q. That is maintained by an association for the prevention of fires Y
A. Yes.
Q. Where were you on the afternoon of Octopage 3015 ~ her 4th, 1930, when the fire first appeared on
the south side of the Norfolk & Western f
A. In the tower.
Q. After tha.t :fire appeared on the south, how soon did you
see Mr. Poarc.h Y
A. I don't know. He was up in the tower between 2 :30 and
3 o'clock.
Q. Did he say anything in your· hearing about the fire appearing on the south side of the track?
A. Well, he told me it was on the south side, yes.
Q. Just state what he said to you as he came up? How
tall is the tower?
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A. One hundred feet.
Q. Tell what he said as he was climbing up the tower Y
A. Well, he come up there and was out of the wind and I
was joking him a little bit, being out of wind, coming up so
fast, and he said he wanted to call up Camp No. 2 so he
could get his wind. I suggested getting a telephone call
through for him because I was used to it, while he 'vas getting his wind. Well, he was doing that and we g·ot to talking about the fire and something come up about ·Smith, the
section foreman, and he was out of humor about Smith. It
seemed Smith was afraid he was going to blame it on the
railroad company and he got disgusted with him. He said
"The railroad never set that fire'' .. No-let's see.
Q. Give his exact words.
page 3016 ~ A. He said Smith was afraid they were going
to ·blame it on the railroad company but he said
that the railroad company never set the damn fire.
Q. How did he say that 1
A. vVell, there was a table between him and I, a platform
up there, and I was on the west side and he was on the east.
He was facing me and when he said it he kind of lent over
towards me and said it in kind of a 'vhisper, kind of low.
CROSS EXA11INATION.
By

M~r.

Savage:

Q. What was it he

said~

A. That the railroad company never set the damn fire.
Q. What time of day was that?
A. Well, I don't know exactly, but I judge between 2 :30
and 3 o'clock.
Q. Between 2 :30 and 3 o'clock¥
A. Between 2 :30 and 3 o'clock.
Q. What time did you see l\£r. Atkinson that day¥
A. I don't remmnber. I don't know whether I saw him at
all that day.
Q. As a matter of fact, did you see him that day?
A. I don't remember.
}.fr. Hughes: Is this cross examination? We haven't asked
l1im anything· about Mr. Atkinson.
·
Mr. Savage: I understood he told both ~fr.
page 3017 ~ Atkinson and this man.
Mr. Hughes: No, he didn't say that. This
was up in the tower and what he said to Atkinson was dowu
a.t the automobile.

,--------
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Mr. Savage: Your foundation was if he didn't tell Mr.
Trahan and 1Yir. Atkinson.
Mr. Hughes: No, sir, you are mistaken about that.
By Mr. Savage:

Q. Did you answer my question T
Mr. Hughes: I object to the question.
.
The Court: You have Pot a right to ask any question
you want but he will be your own witness.
Mr. Hughes: Then he can't ask a. leading question.
Mr." Savage: I asked him if he saw Mr. Atkinson that
d~y.

A. What is the question f
By Mr. Savage:
Q. I asked you if you s~nv Mr. Atkinson the day this big
· fire started down there Y
A. I don't remember whether I did or not.
Q. And what you cla.im Mr. Poarch said was this, that the
railroad didn't start the damn :fire f
A. Yes, sir.
Mr. Savage: I am going to move that the evidence of Mr.
-Trahan as to what Mr. Poarch is alleged to have told him
be stricken from the record and the jury be inpage 3018 ~ strueted to disregard it, on the ground that the
foundation that was laid was Mr. Poarch was
asked if he didn't tell this man that the fire jumped the trac}r.
What they prove on that foundation is that Mr. Poarch said
the railroad didn't start the damn :fire. I don't think that
is consonant with the foundation laid.
Mr. Hughes: That is a contradiction.
Mr. Savage:. I- am sub;mitting to your Honor, when he
asked him if he didn't .say the fire jumped the track, whether
in support of that impeachment they can sho"' that he said
the damn railroad didn't sta.rt the fire.
The Court: Even if that be true, it is a substantial contradiction, not in the same words. I over-rule your motion.
Mr. Savage : And I except. If I understand your Honor's
ruling, when I lay a foundation by asking a witness if he
didn't say a particular thing, then I can bring on a man to
whom he was alleged to have said that particular thing
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and prove that he said anything that doesn't ·correspond
with his testimony.
The Court: By no means, but all you have to have is a
substantial eomp1\iance with it. We go according to the
substance and not according to the letter, according to the
real meaning and not according to the letter.
Mr. Gravatt: I can rel~eve you of that as soon
page 3019 } as we can get the transcript. There is a portion of it not here, but I had the statement before me when I examined Mr. Poarch and it had the word
"damn'' in it and my recollection is I asked Mr. Poarch
in those very words.
The Court: You can get that for the purpose of correcting it but even if it was, that would be my ruling.

J. H. REID,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Mr. Reid, state your name, age and occupation.
A. J. H. Reid, civil and forest engineer, and forty-eight
years old.
Q. Where is your home 7
- A. Franklin. I wa.s originally in Norfolk.
Q. What experience and preparation have you had in the
business of forestry?
A. I have been in that line for the last twenty years, and
'vorked for the various lumber companies in the southeastern states.
Q. Will you name some of the lumber companies for whom
·
you have worked Y
A. Richmond Cedar Works, Camp Manufacturing Company, Farmers Manufacturing Company, Atlantic Coast
Lumber Company, E. T. Jackson Lumber Compage 3020 } pany, Jackson Brothers Lumber Company, and
others.
Q. How long did you work for the Richmond Cedar
Works!
A. About ten years.
Q. Did you ever live in the City of Norfolk?
A. Yes, sir, I have lived there for about twenty years.
Q. What opportunities have you had to be personally
familiar with the lands in the Dismal s,vamp, referred to in
this case as the Ackerly tract, Richmond Cedar Works Big
Entry, Mcintyre tract, John L. Roper Lumber Company
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tracts and that general area lying south of the Norfolk &
Western between mile-posts 12 and 15Y
A. I have been all over the Dismal Swamp at various times,
principally during the time I was with the Richmond Cedar
Works.
Q. What ha:ve been your opportunities for going on this
Ackerly land Y
A. Well, I ha:ve run the lines around that tract several
years ago and I have been on it at various times and across
it various times getting hack to those back lines and also
viewed it from the Norfolk & Western Railroad. I first
camped up there at Yadkin in 1911 when I first knew this.
. Q. Have you made any examination or inspection of that
tract of land in the last hvelve months¥
A. Yes, sir, we went over it in the latter part of September and first of October and then we "Tere on it again this
past week one day.
page 3021 } Q. Mr. Reid, Will you please describe the tract
of land first with reference to the growth
which is on it now?
A. Well, it is a flat, peaty swamp land that slopes gently
towards the north and has some scattering scrub reproduction on it and some bunches of seedlings at the present time
but it hns been burned over by various fires in the last fifteen
years and most of the reproduction is gone. The. greater
part of it 'vas destroyed either in 1925 ·or prior to that date.
Q. What did you find on it in October, 1931, as to 'veeds,
grass and vegetation¥
.A. There is a rank growth of reeds on it now that came
·up since the fire of 1930.
Q. Could you tell from your personal examination and
basing your opinion on your knowledge of forestry 'vhether
or not this property had been burned previous to October 4,
19301
A.. Yes, by an examination of the trees, the scars on the
trees around the burned places and by· the depth it burned
different times and you can tell there had been fires previous
to 1930.
Q. What, in your opinion, was the extent of the fire in:.
jury in 1930 to soil?
A. Well, with the exception of one or two places it was
generally just burned off-this rank growth, and in some
places it burned holes somewhat deeper than they were.
Q. Were there any holes on this land previous to Octoher
4, 1930¥
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~Ir. Savage: If you kno,v. We don't want
him to testify unless he knows.
·
A. Yes, there are holes in there. I have been across it.

page 3022 }

By Mr. Gravatt:
Q. What is the difference, 1\{r. Reid, in the number and
de.pth of the holes, in your judgment, caused hy the fire of
October 4, 1930~
A. Well, with the exception of in the southeast con1er
down there, I don't see much difference in the number of
holes that were there from what 'vas there before, but in that
southeast corner there 'vere some more. of them in there.
Q. About how many acres there do you think was worse
burned?
A. I should say probably 200 acres. Part of that lutd
been burned over though by fires before that but that wa.!Ol
·worse damaged by this last fire.
Q. Did you sa·w into any of the trees and growth to make
any study as to the effect of the burning on those trees so as
to detel·mine when the burning had taken place?
A. Yes, we sa.,ved down a number of them and counted tho
ring growth to see when this other fire occurred and it showed
indications of a prior fire to 1930. We cut the trees and
counted the rings to see what the date w·a.s and that showed
six rings \vhich indicate the date, 1925. Some of them showed
fires even ahead of that date.
page 3023 ~ Q. Mr. Reid, what effect on this tract of land
did the construction of the Richmond Ceda1·
Works Drainage Canal and other drainage canals have as
to Io,vering the water level ?
A. Well, the northern part of the Dismal Swamp slopeH
gently towards the north and the Richmond Cedar "'\Vorks
Canal cut off the flow of 'vater that originally come across
there, seeking an outlet, and it lowered the water level r.onf'iderably in this section. In fact, it has confined the water
that is h] this swamp to the amount of rainfall.
CJ. 'Vl1at is the effect of that change in water level upon
the ability of that land to reproduce timber Y
A. It has lowered the water level and increased the fire
hazard to such an extent that it is almost impossible to keep
fires out of there in dry weather.
Q. Did you form any opiniou as to the effect of the October 4, 1930, fire upon this land from the standpoint of its
use for agriculture 1
A. Wei~, in my opinion that land was a liability after the
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1925 :fire, if not before that date, and I don't think it had
any value,. certainly none since 1925, for agricultural purposes and it is so expensive to drain and protect that land
from fires that it would be out of the question, under the
pre.sent agricultural conditions, to clean it up and put it in a
state of cultivation.
Q. About what per cent of the total do you think has now
trees and growth upon it?
A. Well, it is probably thirty per cent had
page 3024 ~ some growth on it but most of that is scrub
type of reproduction, scrub maple. There is
some small bunches of pine and gum seedlings but most
of that lies over in the western part of the tract.
Q. The western part of the tract 1
A. I mean over towards the eastern boundary.
CROSS EXAMINATION.

By Mr. Savage:
Q. Mr. Reid, you have the happy faculty of being a wit·
ness on the other side pretty near every time I get into an
argument about a piece of timber land, don't you Y
A. I think a good many times I am on your side· for the
Camp.s.
·
Q. Most of the time you show up on the other side. You
made a little progress since I have seen you before, judging
from your statement. I thought you were surveyor and a
timber estimator?
A. I am.
Q. I always thought you were one of the best I knew at
that. Now I understand further than that you have gone
into forestry?
A. Timber estimater. That is part of forestry.
Q. That is what yon mean by forestry, estimating timber?
A. That is part of it and determining the growth and
volume.
Q. I understand further that you 'have stepped up another
step here lately and you have not only got into
page 3025 ~ forestry but you got into agriculture. You
know what land will grow crops. When did you
·
take that up?
A. I was raised on a farm.
Q. You are going back to your raising. You started out
as a surveyor and timber cruiser and then you got up to
forestry and now you have ·reverted back to your boyhood
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to tell us about the agricultural value of land; is that right 7
A. Yes.
Q. You testified about this land prior to the 1930 fire,
Mr. Reid. How carefully did you ever examine the Ackerlyland before 1930?
A. I had been over it several times.
Q. You just walked over it, didn't you T
A. That is right.
Q. You never had anybody pay you to go over there and
investigate it, have you Y
A. I did not.
Q. And you get too much for your time to go around
investigating tracts of land when somebody has to pay you,
don't youT
A. That is right.
Q. The only thing you know about that piece of land is
you had passed it on the Norfolk & Western and walked
across it two or three times going to your work somewhere
else?
A. And run the lines around it.
page 3026 } Q. When did you run the lines around it f
A. In 1911, either the latter part of 1911 or ·
first part of 1912.
Q. You couldn't very well tell in 1911 what holes would
be burned in that land in 1925, could you Y
A.. No.
Q. So that time when you were running those lines around
it didn't help you about the 1925 fire?
A. It did not.
Q. As a matter of fact, yon surveyed that land in that
suit that I had for the Camp Manufacturing Company
against the Richmond Cedar Works? Isn't that the time
you surveyed it?
A. I was on some of those surveys.
Q. You were on the other side from me in that case,
weren't you Y
A. Yes.
Q. Mr. Reid, I have examined you a lot but you are telling
me something else new and I guess it is due to my ignorance
and I would like for yon to explain it to the jury and me
too. I want to hear about it. When you saw a tree down,
how do you tell whether that tree lias ever been burned before a recent burn?
A. It shows scars.
Q. What sort of scar does. it showY

r
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· A; A burned place in wllich it is killed and they heal over
by ne'v growth of wood.
page 3027 ~ Q. You mean to tell me when yon cut across
the butt of a tree that there is a burned seam or
ring around it where a fire hit it?
A. No, it is more facing the side it is burned on. Where
a tree has been damaged by fire the bark comes off at points
where it was killed and if it is not too large it heals over
again. and these rings lie between tbis healed over and dead
part of the wood that yon count. .
.
Q. If a tree dies all around, that is the 'vay you kill them t
A-.- If it dies a.ll around, you can't tell anything about
it.
· Q. What sort of ring would be around there? There
'vouldn 't be any ring on the live side¥
A. The growth rings would continue around but the first
rings will not reach all over tho dead ~pot but gradually
go around until they cover up the wound.
Q. What is the line of demarcation you see 7 You have
got a solid streak of timber like that, and what is that thing
in there 1 What does it look like 7
A. It is dead wood.
Q. Did you bring one of those things in here f
A. I haven't got one but I can get it. ·
Q. Is it a discolored ring?
A. It is dead. ·A lot of times it shows stain but ordinarily
just where it· has been killed, the dead part of the wood,
and after a while it rots out
Q. How does it get out Y You have got live
page 3028 ~ growth on top of it 1
A. That causes a lot of these hollows,
especially in young trees that have been damaged by fire
that started from burning.
Q. I don't think I understand yon. Do you mean to say
, here is a round log and if that tree is burned on tha.t side it
grows on the same side it was burned on?
A. It will eventually do it. If it is a good thrifty tree it
will cover up that part that has been killed.
Q. After it has been grown over by new wood, how does
that rot outY
A. They decay. You :find hollow trees all through those
swamps. ·A lot of it is from old age.
Q. Were these old hollow trees that yo-u cut down?
A. No, sir, it hadn't been long enough for it to rot out. ·
Q. Wood all underneath? In other words, if you had a
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tree with twenty rings and it had a fire .ten years ago, there
would be a. ring around the first ten rings'
A. No, it only burns a scar on the side. If it burns all
the way around it kills the tree. It is just where it scars
the tree that it dies and you will find dead wood. Sometimes
it only goes in a very little way and again it may be killed
in there for an inch or so.
Q. Wh.en you go to cut down the trees then, you have to
pick out one that has got· a. burned side to it?
A. We take the scars. That is what we are
page 3029 ~ doing, taking the scarred trees to see what time
·
that fire had occurred.
Q. You can't tell how far back, if ever, a fire came if you
have got a live tree that is live all around?
A. If it doesn't hurt it, you cannot.
Q. The only thing you know is you picked out one or two
or more trees that had scars in them showing they had
been burned!
A. Yes.
Q. And you cut that tree down 7
A. That is right.
Q. But you didn't cut clown the live trees?
A. We cut some of those live trees but if they haven't
been hurt they don't· show it.
Q. I thought it was a new way. In other 'vords, a liv9
growing tree you can't tell whether it had ever had any fire?
A. You cannot.
Q. It is only the burned trees?
A. That is right.
Q. Eliminating this 1911 time that you went all around
this line and surveyed it, you have probably been across
that land how many times, would you say, going to your
work?
A. Well, as long as the Richmond Cedar Works were cutting on the Big Entry I was in there off and on every month
or so.
Q. Ho,v did you get out~
page .3030 ~ A. In and out over their railroad.
Q. I mean how did you get over this Ackerly
]and? Their railroad don't run over the Ackerly land? H9w
many times did you go from the Norfolk & Western down to
the Richmond Cedar Works?
A. Probably not over a half dozen times.
Q. Didn't you always go the same streakY
A. As long as the railroad was in there I used tl1e railroad because it was easier to get out of there on.
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Q. Wha.t railroad?
A. The Richmond Cedar Works.
Q.. I am talking about how did you go from the Norfolk &
Western to the Richmond Cedar Works T Did you go down
t.he same path every timeT
A. No, go straight across to the Camp line. Whenever
I would come out at the corner I would go straight across
to the railroad.
Q. To which railroad?
A. The Norfolk & Western.
Q. When did the Richmond Cedar Works finish cutting up
there?
A. Somewhere around probably 1914 or '15. I don't know
exactly when it was.
Q. When you were going across that Ackerly land it was
when the Richmond Cedar Works were cutting itf
A. I say as long as they had the railroad in there I used
the railroad getting in and out, but after they abandoned
tha.t it was growed up in briars so you couldn't
page 30~1 } do it. It has been getting into these property
lines since then that I went across the Ackerly
Lumber Company.
Q. Getting into whatf
A. Getting into those Camp and Cedar Works lines back
in there.
Q. How did you get into the Camp line going across
.A.ekerly?
A. You go across the Ackerly and across the Big Entry
part of the Richmond Cedar Works.
Q. From wheref
A. From the Norfolk & Western.
Q. Why did you do that to get to Camp's land?
A. It depends altogether on what part of the line you were
going- to but I re-bushed that line in there from there towards the Lake through in there and after I got down. in
here to this corner back in here, that line, then r goes down
and I would come out .straight across to the railroad.
Q. Where was that you would come outY
A. This line of Camp's comes down in here and turns and
it depends on where I was along here. I would go straight
across.
Q. Wherever you would hit it you would go straight out?
A. Yes.
Q. And those six times you were in there you usually came
out about the same spot, didn't you Y
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A. Probably somewhere close around it.
Q. Now, then, Mr. Reid, you haven't been
page 3032 } over tha.t la.nd since 1925 to make an examination
·
Qf it until you went in there last year7
A. No, I have not.
Q. Isn't the western boundary of the Ackerly Lumber
Company the eastern boundary of the Camp land?
A. Yes.
Q. And doesn't that line that goes right alongside of the
Ackerly Lumber Company on that little Camp hundred acre
tract extend right straight to the North Carolina line f
A.· Correct.
Q. So that you wouldn't have any occasion in the world to
cross the Ackerly line coming from Camp's unless you deliberately cut out in order to go across?
A. Well, I was getting in a.nd out from Yadkin was the
reason I did that. Otherwise I would have come out the line.
If I had been going to Suffolk I would have followed the
line around.
Q. You were coming out to the Norfolk & Western Y You
were not walking across lengthwise of that tract Y
A. No, I was cutting across the nearest point across.
Q. Isn't there a line cut up there on the Ackerly line, a
well marked line that you come out!
A. Yes.
Q. That is the natural way to come out?
A. Yes, but by going that way the trouble is you have got
to walk back three quarters of a mile from the
page 3033 } way I was going.
Q. And all the time you have ever crossed
that, Mr. Reid, you had your mind on where you were going
or where you had been substantially; isn't that right Y You
might have seen a squirrel up that tree. or a rabbit in this
holeY
A. Once or twice there was so much water in there I had to
• look out for those holes.
Q. That is right on the land there?
A. No, that was going across from those property lines.
Some of those things in there were so deep tha.t when those
swamps were full you couldn't walk around those things.
Q. How deep were those holes in there t
A. Probably two or three feet deep-two feet deep anyway.
Q. With that careful investigation that you have madeA. I don't say I was in there investigating.
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Q. You are not willing, as a matter of fact, Mr. Reid, for
this jury to take your word for what was on that land, approximately the entire eastern section of it, before you went
there in 1930 Y
A. Well, from my general observation of it crossing at
those places.
Q. You ha:ven 't said you crossed the eastern tract Y
A. I don't see very much difference in the actual condition of the burns.
Q. But you haven't examined it before the burns Y
A. No, I didn't go all over it.
Q. Therefore you don't know f
page 3034 ~ A. No, I' wouldn't say I do.
Q. Mr. Reid, I understood you to say, you
wouldn't have had this land as a gift in August, 1930, would
youY
A. No, I wouldn't want to pay taxes on it.
Q. You would have had it Y
A. I couldn't afford to own it because I couldn't pay taxes.
Q. Yon would like to own it today, wouldn't you f
A. No, sir. Well, the only good it would be t() me if 1
could get some damages out of it.
Q. Assuming that the damages are all settled, how much
is that land worth today, in your opinion 1
A. I think it is a liability.
Q. Yon are pretty well known around about the timber
and lumber circles as always being the conservative and lo'v
man, are yon Y
A. I generally sta.y on the safe side.
Q. Yon are usually the man that thinks it has got less tim·
ber on it than it has1
A. No, I stay conversative. I don't want anybody to get
stuck on an estimate but I try to give what is there.
Q. But most of the time you are the low man, both in
estimate and value, aren't you 1
A. Well, I don't know about that-not n~cessarily.
•
Q. Yon are not necessarily but every time I have .struck
.
you that is the ·way you have beenf
page 3035 ~ A. It was in that Camp matter.
Q~ It has been that way every time. In other
words, like they are in the stock market, bulls and bears, in
estimating and the valuation end of the lumber game you
would be a bear, wouldn't you Y
A. I certainly wouldn't have bought stocks in '29.
Q. When you were in there in your half dozen walks across,
did you see any cattle in there before 1930?

--~------~----------
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A. I did not.
Q. You didn't run over cattle 7
A. No.

W. L. GOOCH,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. State your name, age, residence and occupation?
A. W. L. Gooch; age forty-two; Hopewell, Virginia; occupation consulting forester.
Q. What education, preparation and experience have you
had to qualify as a forester Y
A. I am a graduate of the Forestry School of the University of Michigan. By way of experience I have spent
some eight years with the United States Forest Service, some
three 'or four years with lumber companies, three years on
the staff of the State Forester of Virginia, in
page 3036 ~ charge of the Tidewater section of the state,
more recently forester for a pulp and paper
company at Hopewell and at present I am doing consulting
forester's work.
Q. Have you made an exanll.nation and study of the land
involved in this suit, known as the Ackerly tract which lies
south of tl1e Norfolk & Western along between mile-posts
14, 13 and 121
A. I have.
Q. When did you make that examination, 1vfr. Gooch?
A. September 5th and 6th, October 21st, 22nd and yesterday I was out on this tract.
By Mr. Savage:
Q. That was all this year Y
A. All this year.
By }fr. Gravatt:
Q. Will you please describe to the jury the things 'vhich
you saw on this tract?
A. The tract in question has been cut over. The timber
has been hauled off. There is a scattering of cull trees
left, trees that have practically no merchantable value. There
is a small piece of merchantable timber, perhaps thirteen
acres on the east side of the tract. Practically all of the land
has been periodically burned, I judge, and grown up to a
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thick grass cover, consisting of reeds and several different
·
kinds of weeds, and shows the effect of a numpage 3037 ~ ber of fires having gone over the land and is
·
not a very attractive. piece of property.
Q. What would be your opinion as to the kind of fire which
passed over it in October, 1930, as to whether this fire was
a sweeping, fast burning fire or as to whether it was a slow,
smoldering, deep soil fire T
.
A. I would say the fire from the evidence to be seen on
the ground was really quite a fast sweeping fire. The bun1
does not seem to be deep. It seems to be, in fact, very
shallow. There are a few places in which I judge the 1930
:fire has burned a few inches deep but on the whole I would
say th.e fire 'vas a sweeping fire and did not burn very
deep.
Q. Mr. Gooch, there has been testimony in this case on
behalf of the plaintiffs to the effect that literally thousands
of acres of this land were burned from. eight inches to two
feet or thirty inches. What would you say about the accuracy of such a statement¥
A. From my examination of the land-I have crossed it,
recrossed it, and I cannot say that I have seen any evidence of what might be called deep burning, except possibly
in one or two isolated spots. As a whole I 'vould not say
that the burning was deep on this tract.
Q. It has also been testified by witnesses for the plaintiffs that there were many places in which ashes were eight
inches deep. What would you say as to the ashes from
this fireY
A. The greatest depth of ashes that I have noti~ed was
about six inches. I think six inches would cover
page 3038 ~ the greatest depth of ashes that I have noticed.
Q. Would you refer to that. as aeres of la.nd
where there is six inches of ·ash or how would you describe
it in areaY
A. This particular pJace was perhaps two acres of ground.
I did not test it more than three times, three different places
on this two acres and each of the three tests averaged about
six inches in depth.
Q. What do you have to say as to the trees and growth
remaining on it from your examination of the burns on these
trees and scars as to whether you could determine when
there had been a fire severe enough to burn and scar trees'!
A. What scattered tree growth there is shows pretty generally evidence of fire damage and by that is meant the fire
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~car at the base of the tree, sort of where you can see a
scorching effect of fire on the base of the tree. · Those scars
on many trees a.re quite deep, showing that the fires that
did the greatest damage were fires prior to 1930. There
has been really very little evidence of damage to timber, I
would sa.y, from 1930 fire itself-very little.
Q. Did you cut down any of those trees and take block
samples so as to verify your conclusions?
A. I did.
Q. From these block samples taken from these trees, using
them as one of the elements upon which you form your conclusion, are you able to say whether or not there was a serious
fire on this property in the year 1925 f
page 3039 } A. I would say so, yes.
Q. Which end of that tract did you find a
scarred and burned tree t
A. Well, more towtt.rds the central portion and the west
side-pretty much all over, you might say, except possibly
the tract of merchantable timber of fifteen acres that I speak
of. There· fire did not get in very much but aside from
there pretty much all over the tract where there are any
trees standing there is evidence of fire damage.
Q. What did you see growing on this land at any place
as to vegetation?
A. A very heavy growth of weed cover, vegetation.
Q. Did that weed cover indicate barrenness of soil or fertility of soil!
A. Well, I think it would be indicative of fertility of soil.
Q. Was this tract of land, in your opinion, a valuable
tract of land in the first of October, 1930, prior to the October fire!
Mr. Savage: If your Honor please, I don't know whether
Mr. Gooch knows or not. He has shown he is a forester
but he hasn't shown any familiarity with this land prior
to the fire.
The Court: I think he ought to qualify.
Mr. Savage: If he knows the market value, it is all right
with him to state.
page 3040} Mr. Gravatt: I will change the question.
By Mr. Gravatt:
Q. Assuming that the land would be held by its owners
for the purpose of reproducing timber as they allege and
have undertaken to prove, would you say it was .a valuable
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piece of property the first of October for the purpose of
reproducing timber?
A. The first of October, 1930?
Q. Prior to the alleged fire of October 4 f
A. No, I would not say it 'vas an attractive piece of land
to hold for purposes of timber growing.
Q. Can you give any reasons why yon have reached that
conclusion Y
A. Well, this piece of land is typical of the general Dismal Swamp character of land. Tha.t means that it is subject to frequent :fire damage, which fire damage would destroy-if not kill it would set back in growth what little
timber or what few seedlings might get started; also it is
land that is subject to drainage. A few-months in the year
during the rainy season the water level is high and perhaps
for the remainder of the year the drainage canals drain off
that water and leave the land dry, a condition unfavorable
for tree growth to become established. There is a decided
absence of seed trees, decided absence of trees that would
restock the land for forest growth and the heavy matting of
grass itself is an unfavorable condition for seed
page 3041 ~ getting to the soil to germinate. It is a very
unfavorable condition. For that reason I would
say the property was not a very attractive property to hold
· over a period of years for the value of future· forest growth
alone.
Q. Have you read the testimony of Mr. Downey, the
forester who testified for the plaintiff?
A. I did.
Q. Have you ·read his conclusions as to what would be
·the result at the expiration of seventy years? I believe he
said at the expiration of seventy years if this 'vere 12,000
feet of timber at six dollars per thousand, that would give
the acre a value of $72. There is other testimony in the
case on behalf of the plaintiff that previous to the fire this
land was worth twelve dollars an acre. If you capitalized
that at twelve dollars an acre for seventy years at six per
cent, do you know wht that would amount toY
Mr. Gravatt: If your Honor please, I object. This gentleman is qualified as a forester expert, not as a mathematical
genius. Tha.t is a pure question of arithmetic he is asking
him. He asked him what twelve dollars capitalized at six
per cent would be for seventy years. That is not forestry;
it is finance.
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By Mr. Gravatt:
Q. Have you got a memorandum on that?
A. I think I have.
page 3042 } By Mr. Savage:
.
Q. Who made the memorandum?
A. I made the memorandum.
Q. Did you do the calculation?
A. Yes, sir.
Q. What table did you use Y
•
A. Used compound interest tables from the forestry book.
By Mr. Gravatt:
·
.
Q. What is twelve dollars an acre capitalized for seventy
years at six per cent? What does that total 7
A. $586.58.
Q. Give allowance for taxes, including fire protection,. of

ten per cent an acre per year,. capitalized for seventy years
at six per cent Y
A. $3.80.
Q. That makes a total of how much 1
A. $590.48.
Q. Then deduct from that the $72.00 which ~ir. Downey
allows for twelve thousand feet of timber per acre and how
much do you have?
A. $518.48.
Q. Per acre?
A. Yes, sir.
Q. In other wordsMr. Savage: Don't lead him. Let him talk.
The Court: This is your witness.
page 3043

~

By Mr. Gravatt:
Q. J\1:r. Gooch, do you think, basing· your conelusions upon your experience and knowledge of forestry,
that 12,000 feet per acre is a liberal estimate for this land
to have on it at the expiration of seventy years?
A. The condition the land is now in, I would say 12,000
feet to the acre at the end of seventy years would be. very
liberal, estimating the timber that would gro'v on the land
in that time.
Q. Did you personally assist in the taking of samples of
cross-cuts of these trees that had been bunwd and scarred 1
A. Yes, sir.
· Q. Do yon believe from your experience and study tl1at
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that cut over land in the Dismal Swamp will reproduce merchantable timber!
A. Very slowly. I would not say that it will not reproduce some merchantable timber but that reproduction process, considering the constant fire hazard that prevails in
the swamp-the reproduction process of forest growth would
be very slow and very uncertain.
CROSS EXAMINATION.

By Mr. Savage:
Q. Mr. Gooch, you were with the State of Virginia
Forestry Department for some time 7
A. Yes, sir.
page 3044} - Q. You actively participated in the organization of this fire protection area, did you not?
A. I did.
Q. In that fire production area the Ackerlys joined, did
they notf
A. Yes, sir.
Q. And they have contributed their per acre amount yearly
to effectuate this fire fighting apparatus or system?
A. As far as I know, they have; yes, sir.
Q. The purpose of that system as organized by you and the
department wa.s to prevent fires?
A. It was.
Q. And that is what the land owners are supposed to be
contributing towards, is it not f
A. Yes.
Q. Do you know how much. the per acre assessment is for
that?
· A. I do not know now. I have been out of touch with that
for a year or two. I do not know now.
Q. Mr. Gooch, as I understood you, you had never been on
this Ackerly tract prior to this year Y
A. I had been by it.
Q. On the Norfolk & Western f
A. On the Norfolk & Western Railroad.
Q. You have never been employed to have a look at it prior
to this time, have you?
A. No.
page 3045 } Q. The only observation you have ever made
of it prior to this time was simply looking· out
of the window as you passed on the train 7
A. No, walking along the track. I was identifying the
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land in connection with the formation of this fire protec-·
tion association.
Q. But you never made any examination of itT
A. Not any more than what I could see from the track.
Q. There are some lines cut through that tract of land,
aren't there, Mr. Gooch-bounda.ry lines Y
A. No.
Q. Shrubbed out or what you call itt
.A. Yes.
Q. In your examination of it did you go down those lines Y
A. Yes.
Q. How many of those lines did you go down 7
A. ·I went down all of them.
Q. Down the lines. I am talking about?
A. The lines from north to south f
Q. Yes.
A. Yes, I went down all of them as shown on this map.
Q. You crossed the land six times ; is that right-or seven Y
A. Seven times in addition to the east and the west boundaries.
page 3046 } Q. Did you also see the power line as you
crossed that Y
A. I did.
Q. Did you see the railroad there Y
A. Yes.
Q. Did you notice whether or not the soil at that railroad had burned Y
A. My impression is it was not burned. It is my impres~ion that it was not severely burned where J happened to
notice it at that particular point.
Q. Was the soil adjacent to the road bed but·ncd 1
A. In places it was burned.
Q. What about the places that· you saw when you crossed
it Y You crossed it six times t
A. Crossing· of the power line?
Q. Yes.
.
A. I would not say it was unduly burned, no.
Q. What do you mean by unduly burned t Was it burned
· six inches 7
A. No.
Q. Two inches.
A. Perhaps an inch.
Q. And that is all the burn that you noticed on the power
lineY
A. At that particular point. Those are six definite points.
I was looking along the line each way as I went down and.
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as I came back. The examination at those particular points
where those cut-out lines crossed the power line
page 3047 ~ I do -not recall stand out in my mind as being
. · · deeply burned.
Q. You think about ~ inch Y
A. I would say offhand perhaps an inch.
Q. Necessarily the only thing you know about this land
is what you found out this yearY
A. Yes, largely.
Q. So that when you speak of the condition of the land
prior·to the fire of October, 1930, you are basing your guess
or judgment on harking back from what you find on it todavY
A. Based largely on my impressions from viewing the
land from the railroad, the condition of the land prior to
October 4, 1930, in comparison with the conditions on the
land since then.
Q. I don't know whether I understand you or not. Arc
you ··basing your judgment as to how that land was prior
to Oetober, 1930, or your examination made this year or are
you basing it on your independent knowledge of the land
before you ever 'vent on it this year!
A. 1iy impression· of the land was gained from walking
along the Norfolk & Western Railroad, my impression of
the land before October 4, 1930.
Q. So you rely on your impression prior to your visit tq
the land?
A. Since then I have made a more detailed examination
of it.
Q. I understand, but what I am trying to get you to tell
me was whether what you have to say as to ho'v
page 3048 ~ this land was prior to October, 1930, is the result of deductions that you have made from
your investigation this year or is it the memory that you
have of the land from having walked up and down the railroad beside it before 1930?
A. Well, my impression of what it 'vas before the fire
were based entirely on this walk that I made along the Norfolk & Western Railroad, the impressions before the ·fire. ·
Since the fire I have completed the examination that I have
stated.
Q. I will put the question this way: · Qn what do you
rely for what you ~tate was the condition prior to last October, October, 1930, on what you found there in your in':estigation this year or on your memory of it prior to that
trmeY
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A. On my memory as to conditions prior to October 4, 1931.
Q. So.when you are undertaking to state what the situatioD:
was prior to October, 1930, you are relying upon your
memory of it as you saw it prior to 19307

A. Yes.
Q. You said something about the merchantable timber on
this land. There is no merchantable timber ou it now, is
there?
A. Yes, I would say there is some merchanta~Jo timber.
Q. Howmuch?
A. Well, I \Vould think 75,000 feet perhaps wonld cover
the so-called merchantable timber.
page 3049 ~ Q. Where is that Y
A. That lies at the east boundary, a small
tract of probably thirteen or fifteen acres.
Q. How big ought it to be to be merchantable?
A. A tree ten inches in diameter, breast high and up, ten
inches and over.
Q. How much acreage do you trink there is any merchantable timber on?
A. I would say this block of about thirteen acres.
Q. Thirteen or fifteen?
A. About thirteen to fifteen acres.
Q. Was there any merchantable timber on the rest of that
tract prior to the fire, or do you kno\v?
A. Not that I know of.
Q. You don't know?
A. No, sir.
Q. How thick was the reproduction on that land prior
to the fire, do you know?
.
A. I could not say any more than I had the impressio11
it was patchy and quite scattered.
Q. Your information was based on walking down the Norfolk & Western R.ailroad?
A. Yes, sir.
Q. And, of course, you couldn't see the back ·end of il
from there very well, could you?
A. No, sir.
Q. You were asked \vhether or not you would
. page 3050 ~ eonsider this an attractive piece of land for
timber reproduction and I assume you sairl you
would not today. Did you mean before the :fire o1· B.ftor
it?
A. B.oth.
Q. When you say it wouldn't be a.n attrac.tive picCJe of land
to hold for timber reproduction, I don't know whether I nn-
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derstand what you mean or not. There are lob~ ·of-pieces of
land so much more attractive to grow timber on than. others.
Did you mean to speak comparatively or ultimat~ly~ ·Which
did you mean?
·
A. That implies comparison, yes. When I f?UY it- ·is ~ot
' attractive, other pieces would be more attractive. _·
·
Q. You didn't mean to say it 'vas worthless 1
A. I would say under pre$ent conditions it is 'veil n.igh
worthless, the holding strictly for timber r~r,roduction.
Q. You mean it is worthle$S today?
· · . . .,
· ·A. I would think so.
·
Q. Do yon ·mean to say it was worthless thP. first clay of
last October?
A. Yes, I would say so.
Q. Would you have any idea of its market value the first
day of last October Y
A. No, I can't say that I would.
.
Q. If the man who owned this lanu hnd agreed with yon
that it was worthless on Oetoher 1, 19:30, he was
page 3051 ~ some sort of an ass to keep on paying taxes
and pay the State Forestry Depal'tment to keep
:fires off of it?
Mr. Gravatt: Don't answer that question linless he
changes the language of it. I object to your answering. I
object to your making him sa.y .somebody is an ass.
Mr. Savage: I will substitute ''foolish".

A. The point I m~ke regarding the worthless character
of the land applies strictly to holding the land over a peri ou
of years for the future value of the timber growth on it.
It is concerned primarily with timber growth. What other
values that land might have would possibly warrant the
present owner in paying the small amount of taxes on it ancl
also paying the fire protection ·tax as well. For strictly
timber growing however I would not consider the Ia.nd at all
valuable.
·
Q. Mr. Gooch, how many of these damaged trees did you
saw· down?
A. I don't know exactly. I presume fifteen and possibly
a few more.
Q. What percentage of trees· did you find that were dam:aged?
.
A. I would say a small area on the e~t side did not show
but very little damage. This area. of merchantable timber,
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of the timber shows fire damage a.t some time.
Q. What percentage of that timber that was
page 3052 } standing there in October, 1930, is. dead today,
completely dead f ·
A. Perhaps ten cent.
Q. Only ten per cent of it dead Y
A. I would say ten per cent is entirely dead.
Q. What 1do you mean by entirely dead 7 I don't want any
difference in understanding between us on accoUn.t of ''entirely".
A . . No life in it, no leaves, the tissue entirely dead.
·Q. Wha.t percentage of it would be dead for future gro,yth,
that would either fall down or rot!
A. Ten per cent.
Q. Mr. Gooch, were the trees that you cut down live trees
or dead trees Y
A.· All live trees, I believe.
Q~ And they are still alive today?
A. Not now, n_o. They have been cut.
Q. You are the man that killed them 7
A. Yes.
Q. ·What size trees were they you cut 7
A. Small, from two inches up to ten or twelve inches.
Q. Two inches up to how many?
·
A. Two inches up to perhaps ten or hvelve.
Q. You wouldn't call a two inch bush a tree, would you 1
A. Yes, I would call it a tree.
·
Q. About what size were the trees you cut? Did you cut
fifteen 7 Was one of them two inches t
page 3053 } A. One was two inches about a foot above
the ground where the tree enters the ground. ·
Q. How old was that two inch tree 7.
·
A. I can't recall offhand just how old it was-different
ages and different sizes.
·
-Q. You cut them from two inches up to twelve in that
fifteen you cut?
A. I would think so.
Q. And all the trees you cut were living when you cut
them'
A. I believe there was one or two that were entirely· dead.
The reason for cutting those was they showed some particular feature that represented fire damage in some way
and we cut them. I think there were one or two that were
thoroughly dead when 've cut them.
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Q. What do you think killed that tree f
A. Possibly fire.
Q. When? When do you think .that tree was killed Y When
do you think the :fire killed that treeY
A. Well, I expect the 1925 :fire.
Q. You think they had been standing dead there ever since
19251
A. Possibly.
Q. Did the bark look that way to you f
.
A. The bark 'vas off, entirely dead from the tree, as I
remember, and the tree stood up there with all the bark off,
dry and hadn't blown over and ~tood there fo:r
page 3054 ~ several years.
Q. Yon don't think that 'va.s burned in 1930?
A. I don't think so. I don't think it was killed in 1930.
Q. Your best judgment, Mr. Gooch, is, as I get it, and I
am trying to get this clear because you differ so radically
from some other peopJe that have been on the stand, is that
this :fire of 1930 only killed ten per cent of the growth Y ·
A. Oh, no.
Q. What did you sayf
A. I thought you asked me how much timber w·as killed,
what is dead on the tract, how much of the standing tinlber was dead. That was my interpretation of your question.
Q. What I asked you was what per cent of the growth ou
the land was killed by the 1930 fire?
A. I didn't understand you put in the 1930 :fire.
Q. I am glad I brought it out. Now answer t
A. Killed by the 1930 fire f
Q. Yes.
A. That is really very hard to determine, it was so spotty~
Q. You would rather not answer Y
A. I say it is really very hard to determine how mnch
was killed directly by the 1930 fire.
·
Q. You would place that considerably above ten per cent,
wouldn't you, or would you Y
A. I expect Jz.erhaps ten per cent. Tbere are quite a few
small saplings tbat have been blowri over. I think possibly
ten per cent applies to the 1930 fire.
page 3055 r Q. you have come back and answered the
question just like you did before. As I uu.
derstand you, your opinion is that ten per cent of the growth
on this area of land was the extent that the 1930 fire killed 1
A. Yes, sir, I will say that.
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By a Juror:
Q. Do you mean the growth ?r the timber?
A. I don't mean the growth; I mean the actual numhPr of
trees.
By ~Ir. Savage:
· Q. What do you mean by growth' To answer his questio11,
how low down do you call them a tree f You say you call n
two inch tree a tree. Ho\v much lower do yon goT
A. An inch, a sapling, pole size, post size.
Q. I am trying to get what I understand this gentlema.u
to mean. When you say ten per cent of it was killed, how
small do you start withY
A. I have in mind trees from one inch up to possibly three
or four inches through-three inches, small saplings, smalJ
poles.
.
Q. You must go to the top. If you start at one incl1
through, yon mean to include from one inch up to the highest
there were there?
A. I mean diameter sizes. I mean trees one inch in thickness, breast high, from one inch perhaps up to three.
.
Q. ·Why do you stop at three?
page 3056 ~ A. I don't think the 1930 fire was responsible
for killing anything· over three inches. It was
small pole size stuff.
Q. In other words, you are saying the fire killed from
one inch to three l
A. Yes.
Q. And from one inch to three represented ten per cent
of the total growth in excess of one inch T
A. Ten per cent of the growth up to say five inches. .l
would like to qualify that. I wouldn't say ten per cent of
the total forest cover on the tract-ten per cent of the voung·
growth say up to five inches was thrown oYer, uprooted,
much of it, and some of it is still standing but dead and
killed presumably by the 1930 fire. The larger timber I cannot say there is any proportion of it that was killed by tho
19:~0 fire. Five inches would be about the maximum limit
in diameter size of any tree that might be said to have been
killed bv the 1930 fire.
· Q. I think you n1ake that very clear and the jury is going
out to see it. In other words, as I get you, no tree over
.five inches in diameter, in your opinion, was killed by tlw
19iJO fireY
A. Practically no trees, I would say.

1870

Supreme Court of Appeals of Virginia.

Q. Mr. Gooch, did you see any trees or growth of timber
lyiug on the ground-down, felled Y
A. Yes, sir.
Q. What percentage of that stuff on the
page 3057 ~ ground do you think was killed by the 1930 fire l
A. Well, include in the proportion that I have
made of ten per cent of young timber between an inch and
say :five inches as killed by the 1930 fire that which is down.
Q. But you didn't get my question. I think we went into
that pretty carefully. Of the timber that was down, all
kinds, small and large, what proportion of that was killed
by the 1930 fire and what proportion of the 1921 .fire or
1925 :fire?
A. That is very difficult to say, Mr. Savage.
Q. You think it might have been lying there since the 1921
fire, some of it Y
A. It might have.
RE-DIRECT EXAMINATION.
:Hv Mr. Gravatt:
'q. How far in miles on this Ackerly land did you and
Mr. Reid walk in making your investigation Y
A. I think about fifteen miles.

Mr. Savage: Are you finished with this witness Y
· Mr. Gra:vatt: Except perhaps we may bring some samples
of cuts here in the morning.
By Mr. Savage:
. ·Q. Mr. Gooch, do you know whether or not on this plat
made by Mr. Altizer the points where you cut these trees
for samples were designated Y
page 3058 }' A. I think so, yes, sir.
.
Q. Is it a fact that you only cut do~ trees on
two of the lines, two of the north ·and south lines Y They
seem to be the only ones designated by the engineer!
A. I think so, yes, sir.
SAMUEL G. JONES,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Please state your name, age, residence and occupation,
Mr. Jones¥
.-
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A. Samuel G. Jones; my business is in Berkley. Ilive in•
Princess Anne County; age thirty-eight.
_
Q. What is your business Y
A. Berkley Machine Works & Foundry Company.
Q. How long have you lived in this vicinity!
A. Since 1911 or 1912.
Q. Do you know Mr. Robert Atkinsont
A. Yes, sir.
.
Q. How long have you known him?
A. I have known him .since I was a boy.
Q. What is Mr..Robert Atkinson's reputation in Norfolk
County for truth and veracity!
Mr. Savage: I object. Nobody has attacked him.
The Court : You mean you can't give their
page 3059 } reputation unless they are assailed?
.
Mr. Savage: I don't think so.
Mr. Gravatt: That is a new rule of law to me. He can't
attack our witness for truth and veracity until we put it in
issue and then he can drive through if he may.
The Court: Go ahead with the question.
Mr. Savage: I except.
A. I couldn't imagine it being better than it is. I haven't
heen in close touch but his general reputation in the county
in which I was raised, which he was in for a number of
_ years, probably ten or twelve years, buying timber and superintendent of saw mills, was absolutely No. 1. It couldn't be
better and here in Virginia I have also known him and I
would believe anything Mr. Atkinson would say myself per'Ronally.
, . .
Mr. Savage: I object to that and also as to the county
in which he was raised. Mr. Atkinson testified he had been
in Virginia twenty some years.
A. Just the number of years Mr. Atkinson has been here,
I couldn't say. I have been knowing him here too. I first
lcnew him when I was a boy ten or twelve years.
By the Court:
Q. Do you know what his general reputation is for trufh
t~nd veracity!
.
A. Yes, sir.
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By Mr. Gravatt:
.
Q. Is that good or bad f

A. Good.

.

;

'

(No Cross Examination.)
RUSSELL LIVER!fAN,
having been duly sworn, testified on behalf of the defendant,
testified as follows:
·
Examined· by Mr. Hughes:
Q. Your name is Russell Livermanf
A. Yes, sir.
Q. How old are you f
A. Twenty-one.
Q. Where do you livef
A. Live out on the road between Norfolk and Great
Bridge. I don't know exactly what· you call the place.
Q. Were you working with Mr. Brown under Mr. Robert
Atkinson's orders and doing· .some back-firing on the north
side of the Norfolk & Western before October 4, 1930?
A. :Yes, sir, back-:firing and patroling.
Q. What territory did you assist in back-firing, what milepost?
A. From 13 to 15 and up as far as 16.
Q. Will you please state whether you alf succeeded h1
burning all of that territory along there when you did that
workY
·page 3061 ~ A.· Well, there was some few spots now and
then that we couldn't burn and from 13 to the
signal post, half way between 14 and 15, we succeeded in
getting a pretty clean burn.
·Q. How about west of that Y
A. West of that there ·was more green stuff and more
bunches that we could not burn on account of it being Io,v.
The land was much lower there and we could not get it
burned. ·
Q. Do you lrno'v whether there is any of it that ·never
ha.s been burned?
·
·
A. Some of it right there that hasn't been burned, yes.

CROSS EXAMINATION.

By Mr. Savage:
Q. When was it you were in there with 1\fr. Brown?
A. I couldn't say the exact date but we went up there
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around September 12th or 13th. I think I went np there tlw
13th. I am not sure.
Q. That was in the year 1930 you are talking about!
A. Yes.
Q. What kind of a year was it when you were up there ·r
A. Kind of dry.
Q. Just kind of dry Y
A. Plenty dry.
Q. It wa's awful dry, wasn't it?
A. Well, it was fairly dry.
Q. From the 16 mile-post to 13 mile-post?
page 3062 ~ A. Yes.
Q. You were up there for the purpose of
burning over everything that would burn on 'the north side
of the Norfolk & Western Railroad?
A. Not especially burning it all over-putting out all fires
sixty yards of the ditch.
Q. But you first burned it over 1
A. No.
Q. Didn't you just say you burned everything that would
burn?
A. We burned everything we possibly could in spots. It
wasn't no clean burn and was no strip all the way down there
that we had to burn-just in places now and then.
Q. Why didn't you burn right straight along down T
A. Because there was no need of it because a lot of it had
burned all the way up to the road.
Q. Every place that hadn't been burned you tried to burn
it, didn't you T
A. We tried to burn some of them and some of them was
thick and all and we seen we could put fire out back of it
easier than burning it and 've did that, put the fire out back
of it. That was easier than burning it.
Q. What did you do? I thought you went up there to backfire and burn. up everything on the north side of the railroad that would burn 7
A. We didn't go up for that purpose. vVc
page 3063 ~ went up there to back-fire and patrol, put out
all fires sixty yards north of the railroad.
Q. Did you go up there to put up fire or start fi.rP. 1
A. Put out fire and back-fired too.
Q. What was the purpose of your back-firing?
A. To keep the fire if it jumped in these little bunches,
to keep it from jumping the railroad.
Q. You tried to burn every patch you found unburnecl ~
·A. We tried to burn most of it, not every one.
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Q. Why didn't you try to burn every one Y
A. Because it was much easier to put out the fire around
the back of it than it was to burn it and a lot of them you
could not burn.
Q. What good did putting out fire around it do if you
were trying to burn up on the north side of the railroad f
A. That saved us from going ahead and burning the stuff
off and we didn't have the wind right the days we wanted
to burn.
·
Q. How long did you stay. up there?
A. Stayed up there from around September 13th until
about around eight days before the other fire started.
Q. Your purpose was to prevent any possible fire coming
down from the north to the railroad, wasn't it f
A. That is the idea.
Q. Did you accomplish that purpose Y
A. Yes, sir.
page 3064 ~ Q. You burned everything that needed to be
.
burned to do that, didn't you Y
A. Yes, sir, we had it all out sixty yards north of the
railroad.
Q. And when you left there you had a streak sixty yards
north of the railroad that was not only without fire but had
been burned as far as it would burn Y
A. Not burned as far as it would burn.
Q. I mean that sixty yards had been burned insofar as what
was on it would burn; is that rightf
A. Well, places now and then that we couldn't burn, and
in places now and then we went around and put out fire back
of it.
Q. Were those places now and then that you could not.
burn-why couldn't you burn them Y
A. Would not burn.
Q. Why notY
A. Because it was too green and too thick and wasn 'f·
enough undergrowth and stuff in there to burn.
Q. What kind of stuff was that Y
:A.- I don't know, just old marsh grass and stuff inside the
trees where it kept damp all the time and you could not burn
it and a lot of them we never even tried to burn because
we knew there was no need of it.
.
Q. Why was there no need of it f
page 3065 ~ A. Because it was too damp.
Q. No use having them burned, in other
words; they wonldn 't burn anyhow!
0
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A. No, sir, no need of trying to in. those pl~ces like that
and then places we seen there was no need of going to all
the work of back-firing there, burning those over, because
the wind was in the wrong direction. We went around the
back of it, put out all the fire around it and saved the idea
of burning all that stuff off.
Q. When you left up there had you made that place safe
from fires from the north? .
A. Safe from the fires from the north sixty yards from
the railroad.
Q. That is what you went up there to do 7
1'1.• Yes.
·
Q. And you did that in so far as you knew or could?
A. Yes, sir.
Mr. Hughes: Before the j\lry is excused, we promised to
look up the record as to the foundation we laid to impeach
Kee and Poarch. On page. 68 this occurred:

"Q. ~Ir. P{)arch, didn't you malre a statement in the presence of Mr. Trahan in that tower to the effect that B. C.
Smith, the section foreman, wa.s so afraid this fire waS' going
to be laid on the Norfolk & Western that he didn't know
what to do but you said to him that the damn fire didn·t
come from the railroad?
page 3066 ~ A. I didn't say so. ''
On page 71:

"Q. Mr. Poarch, did you not· state to Mr. Atkinson that
afternoon in the presence of a colored man named Kee that
the fire you found on the south side of the railroad had
crossed over from the north side Y
A .. I don't see how I could have made such a statement
when I was not there but I did not make such a statement."
As I recall, the testimony of Kee was taken not in the
presence
the jury and will yet have to be read to them.

of

Mr. Savage: I am willing to abide by what the stenog. rapher will say was said.
At 5 o'clock P. M. court adjourned until10 o'clock A. M.
October 28, 1931..
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SEVENTH DAY.

MORNING SESSION.
Portsmouth, Virginia, October 28, 1931.
Met pursuant to adjournment.
Present: Same parties as heretofore

noted~

J. C. NELMS, Jn.,
testifi~d on behalf of the defendant

having been duly sworn,
as. follows =

Examined by !-Ir. Hughes:
Q. Please give us your name, residence and occupation ·r
A. J. C. Nelms, Jr.; occupation general auditor, Norfolk
Southern Railroad Company, residence Norfolk.
Q. You are President of the Norfolk & Portsmouth Chamber of Commerce f
A. Yes, sir.
Q. Do you kno'v Mr. Robert Atkinson Y
A~ Yes, sir.
Q. Do you know his reputation for truth and veracityf
1\{r. Savage: I want to renew my objection. I understand
the court will over-rule it and I except on the same grounds ..
The Court : Yes.
·
page 3068 ~ By Mr. Hughes:
Q.. Do you know his reputation for truth and
veracity?
A. Yes.
Q. Is it good or bad f
A.. Good.
.

I

I

•

'

JOHN COSTEN,
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by ~fr. Gravatt:
Q. You are John Costen Y
A. Yes, sir.
Q. How old are you Y
A. Sixty years old.
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Q. Wher~ .do yo11 live, John f
A. Live at Magnolia near Suffolk.
Q. ~pw Tong have yo~ bee~ liviJlg tn t~at neiglJ.bqrl~~od 7
A. All my life.
·
,
Q. Were you' on the Oamp line ~m~:mg the fir~ :fighters on
the' nighf pf pct~~er 4t~ when this ~ig :fire got out there sq~fh
of the· Norfolk & Western 1
··
'·
A. Yes, sir.
' ·· ·
Q. Do you know Le~ter ~IcCalll
.A. Yes~ sir. ..
.
. .
Q. Was he thereY
A. Yes. sir.
pa-ge =?969 ~
Di~ you ~ea,r Lester ~1:c9aii. fQal\c tt~lY
· ·
· statement ·~s tP how that fire or1g1n~ted¥ .
A. Well, he spoke to some of the men in th~r~ ·that ntght.
Some of them asked him was he down there at the time "the
fire broke out and he said he was:' Tiley askeu li~in if' he believed it come from the Norfolk & Western and he said he
didn't bell.eve the Norfolk & Wesfern dl.d !t' They said ''vVhat
do 'jrou believe about it~~~ He ·said :Pe believed' ~t crossed tl1e
road. -.
'
•· . . .
-'
Q. Did you hear a conversation that night betwe.en
Mr.
1
Poarch and Ben TannY · · ' · · ·· (
· >•
.~ •
•
·
A. Mr. Poarch a little after that called his attention-he
said ''Ben, come here''. Ben Tann came to him an4 I was
nearby and he asked hfm did he believe th~t this fir~ ·originated froni the Norfolk & Western and he· §aid no, he didn't
believe it was· caught ·rrom the Norfolk ~ West~rn ~apa· he
said h~ -believed:_:_ · ·
·
·

q.

J

•

._

- • \

• ·

Afr. Savage: I move to strike out that answer as it only
goes to sho:w the belief of t~ witness whicli is nof ~vidence
and which doesn ~t tend to contradict hiin. He hasn't- expressed any belief here as to· how he thought the- fire start~a.
He just told the facts:
· ·
Mr. Gravatt: we·are offeri~g it to impe~ch Ben Tann and
1\'[r. Boarch. I asked Mr. Poat•ch about' this figbtirig of ·the
fire down there on that fire line at night. I asketl Le~ter ¥cCall If he didn 7t make the statement ·to thi& parti(n~lar 'vit.
- riess and asked 1\fr. Poarch' about tha't conversapage 3070 ~ tion.
· ·· ·' ·
·
The Co~rt; ~is 1>elief i§) ppt cofllpet~nt.
Mr. Gravatt: We are. not offering. it. ·as any evidential
value as to the origin or non-origin of the fire but ~imply H~
to the probative v~lue an¢! the impeachment of tho'se . wlt- ·
nesses.
·
·
· --- · · · .. , ,
I'

•

-

-

· ·

~----

--

-

-

---

~

-
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Mr. Savage: My recollection is vouched with great deference because my memory is not always accurate, that Lester McCall was not asked whether he ever told any.body what
he believed about this, in· the first place, and, in the second
place, what ·Lester McCall believed was entirely immaterial.
The Court: I agree with you about his belief. The question is whether or not he contradicted him.
~1r. S'avage: He didn't testify on the stand how he believed
the fire started. He wouldn't have been allowed to testify
to it. He just told the facts as he saw them.
Mr. Gravatt: I will read his testimony:

"Q. ·Didn't you see John Costen that night after the fire
when you all were over there on the Camp line fighting fire Y
. A. I don't know him.
Q. You don't know him Y
A. No, sir.
Q. Didn't you tell John Costen over there on the Camp
line that ~ght after the fire th;;tt you did not know how that
fire g·ot on the south side unless it blew across the tracks 7
A. I didn't tell him nothing.
page 3071 } Q. You didn't tell him nothing?
A. I don't even know him.''
The Court: I agree absolutely with you about the opinion.
Mr. Savage: I think that my objection should stand. If he
wants to ask this witness whether he talked to him, that
would contradict him but what he said to him is not proper.
l'fr-. Gravatt: It i~ the substance, not the exact vro:·ctr;.
You can hardly repeat the exact words six months after a
conversation .between two niggers but if you get the substance, the jury can find out the point we want to make as
to whether the man was worthy of belief or not.
The Court : I will say to the jury, of course, that the opinion of Ben Tann is not admissible and doesn't prove anything. I rather think probably you have got a right to ask
him that. for the purpose of contradiction.
Mr. Savage: I note an exception, if your Honor please.
The Court: It is for the purpose of contradicting him, not
for any other purpose.
page 3072}

CROSS EXAMINATION.

By Mr. Savage:
Q. How long .have you known Lester McCall!
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A. ·I didn't know· him before that night.
Q. Did he know you 7
A. No, sir.

IRVING CHALK.
having been duly sworn, testified on behalf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Is your name Irving Chalk 7
A.. Yes, sir.
Q. Where were you late in the evening Saturday night October 4, 1930, the night that the big Cedar Works fire started Y
A. I was going back to Suffolk.! I had been up there at
16 mile-post.
Q. Was anybody with you!
A. Yes, sir.
Q. Who?
A. Jesse Kee.
Q. Did you see Mr. Poarch f
A. Yes, sir.
Q. For whom had you and Jesse Kee been
page 3073} working up to that timet
A. Who had we been working forY
Q. Yes.
A. Mr. Robert Atkinson.
Q. Working as fire wardens f
A. Yes, sir.
Q. What did Mr. Poarch tell you when he saw you, if anything, ·as to fighting the fire on the Camp line!
Mr. Savage: I again don't remember any foundation for
this.
Mr. Gravatt: Here is what I want to do: Mr. Poarch
said he didn't see Mr. Atkinson that evening. I want to prove
by this witness a message which Mr. Poarch gave him from
Mr. Atkinson to go up there a.nd go to work.
1
.rhe Court: Why is that not admissible T
.
Mr. Gravatt: This fire started about 2 :15 or 2:20 and Mr.
Poarch testified he didn't see Mr. Robert Atkinson that night.
I want to prove by these two witnesses that Poarch told them
Mr. Atkinson said to go up and fight that fire. that it had
gotten away.
. Mr. Savage: My recollection was he said he saw him on
his poreh.

~gpr~m@ <JqHf~ ~f Ap~~a~~ pf Vir~!~~~~

J§§g

·

Mr. Gravatt: Np4 !.~~ ~~y h~ q~Jy §~'! ~!~ -w~f~~ Tha~ is
what you told the Judge yesterday ev~~ng.
J\tfr. Savage: You are mistaken aborif thiit. Mr. Atldnson
~aid he told his wife. I never said he saw his Wife. ·' · ··
Mr. G:c~v:att: Ill} s&id it twice in the record

p~~~

?.P7~ ~

~nf.~ 4~r~ ~~ g~e· p.~rH~~Iffr ):fmrt I F~~~ !~~t~rq~y
a ternoon:

"Q. Mr. Poarch, did you not sf~t~ t~ ~:c: At~hl~HP tP.at
afternoon, in the presence pf ~ color~a ma:q. nam~q 'Ke~, that
this fire which you found ori llie sontnside'of'tlie\ railroad had
crossed ove:c from the north side Y
·- ~-: T do~-~t ~;~·noW.'t ~qu~d-.hai.e ·m.~tle ~u~h f;ltatem~nt when
I -\v·as riot" the.re llut ! diil'itqt' make· E?ileij-siaf~ent.". . ·' '
Q~- ·Tlien ·y·ou~deri.Y. having ··made ·~ucli·
A. Yes, sir.
··
Q. Yon did not make such statement to J\fr. Atkinson at any
time?
~-·A. No, sir, I didn't know where the fire caiJig frpw.. I was
not there and it would have 'Q~~B y~~ H!f'Y!~ fer ffi~ t<? do
so.
Q. In your ~onversat~on with Mr. Atldp.son, didn't you
->

·' •

.lJ.

•

-

··staten1ent1 ·
l

J

·\JJ..

·

r:t~~t;v~~~fu t~;:r 'flltl~ .tlJiii Pr~·~HPiF~I! ~!lfP~§ Hl~ tr!!cJr

A. No, sir.···· ~·· ...... .,
Q. Yon have testified before this jur)f al>out SOPl~ b~ck
:firing on the north side that you s'a1d was sfarh~d 'on s·unday,
September 7th.''
· """ '"v... l~
h-'·
'--'' '· •• •·
•.. ,
• .... •

Mr. Gravatt: At page 68:
H Q. f\.ft~r you ha4 gotten t4~ t~pls fro~ Mr. A tki'!'lson '~
house, whe'ie did yoq" go 'aiid
for the) fruc~ t ~t .... :r
.. ~A.. To-the.·raifroad crossing.~'· ....... \ .. \ .~ ·.·.-.·.
Q. Mr. Atkinsoii"'picl' c9in~·later __ :~f~.:. Eobert AtkipsQnf
I di~ 't see "hiin unf~l- th~ \next inor:ning.'' .. •.·

waif

.a.
•

•

d.

I. . •

•

•

"

•

•

·-.

OJ

•

~

•

••

•

•

•

•

-

•

•

•

•

-·

•

-

'''

•

•

'

-

. Q. ~~e q~~s.H~~ w~~ !~~4 ~~ fqH~w~ : ': "'\Vhat
V~ge 30!~ ~ ~g~:r~ P91p:~h' t~~l yp~ W~~n }i~ ~aw ypu, ft a.jl,Y.
th1ng, as to :fighhng·the fire on the d~~~ 1p}~ 1'")
Mr. S'avage: I object to the question in that

f~-rm~

-~--
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Bv Mr. Gravatt:
_
"'Q. What did Mr. Poarch tell you when you saw him there
that evening¥
Mr. Savage: That is what I object to. I can't see what.
Mr. Poarch told him is proper.
The Court: You are not offering to contradict Poarch as
to what he said.
~Ir. Gravatt: Not at all except what I want to show "is
Poarch is bound to have seen Mr. Atkinson to have told the
-darky what the darky says.
The Court: Why don't you ask him whether he saw Mr.
Poarch¥
·
By Mr. Gravatt:
Q. Did :h1r. Poarch give you any message from Mr. Atkinson that night 1
~Ir. Savage: I object because I don't think that is in point.
He might have gotten it !rom three or four intermediaries.
Mr. Hughes: We don't want to prove what the mess·age
is.
·The Court: That is· a question of the weight of it Is it
your purpose to contradict Mr. Poarch by givpage 3076 ~ ing the message?
l\1r. Gravatt: No. sir. My purpose is to show
that 1\fr. Poarch could not have delivered the message to this
boy from Mr. Atkinson about fighting that fire that started at
2:15 that afternoon unless he had seen 1\ir. Atkinson to get
the message from him.
Mr. Savage: I think he emphasizes my objection. He is
not contradicting J\!Ir. Poarch on saying he gave a message
to him but he is trying to prove by somebody else what Mr.
p oarch said.
The Court: Why not ask him directly... He said the message was given by 1\Ir. Poarch.
J\fr. Gravatt: To this boy.

Rv l\fr. Gravatt :
-Q. vVhat did J\!Ir. Poarch tell you ~Ir. Atkinson said to do
with reference to the fire Y
The Court: Did l\fr. Poarch deny that 1
1\tir. Gravatt: Mr. Poarch denies he saw 1\fr. Atkinson that
afternoon. I want to prove by this boy that 1\tir. Poarch
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brought him the message from Mr. Atkinson about the fire
that night.
'rhe Court: I think you can ask him if Mr. Poarch gave
l1im a message from Mr. Atkinson.
Bv Mr. Gravatt:
"Q. Did Mr. Poareh give you a message from Mr. Atkinson
that evening!

Mr. Savage:· I am not insisting against your.
page 3077 } Honor's ruling. I am objooting to that question
and excepting to its allowance, if allowed, because whether or not Mr. Poarch gave him a message from
Mr. Atkinson is not the point on which he .is trying to contradict ~Ir. Poarch and the hearsay evidence given by this
·witness, however he answers the question is no proof that
Mr. Atkinson did give him the message. It is not proper
proof.
The Court: That is a question .of weight. I think he can
answer the question.
·Mr. Savage: I note an exception.
A. He was standing there at the Norfolk & Western Railroad crossing at the tidewater colored fair ground and he
said to me, as I was going in the town, he said ''Chalk, the
fire· have jumped across the Norfolk & Western Railroad'',
and he said "Mr. Atkinson said for you and your man to go
back down there and work tonight''. and I told him that I
couldn't go, Jesse could go but I conldn 't go ; I had to go
and carry the car into Suffolk; I couldn't leave it there a.t the
side of the road, and Jesse went with him and I didn't go.
Mr. Savage: I move to strike out the answer on the same
ground.
The Court : Overruled.
Mr. Savage: Exception.
page 3078 }

. CROSS EXAMINATION.

Ry Mr. Savage:
Q. Where were you the afternoon that this Richmond Cedar Works fire started 1
·A. I was down there about the 16 mile-post on the Norfolk
& Western.
Q. When did you go out of there to Suffolk Y
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A. We went out sometime before night. I don't know what
time it was. It was about night though.
Q. Who did you go out with f
A. Me and Jesse Kee was together.
Q. How did you goY
A. Walked to about the 19 mile-post. I had my ear down
there.
Q. What did you do a.fter went out of there Y
A. We got in the car and was going on back to Suffolk. It
was about night
Q~ You ·l~ft down there on the railroad before this fire
broke out, didn't you t
A. I don ,t know, sir.
Q. You .don't know t You didn't see any fire when you
leftY
A. I could see smoke is all and that is all that I had been
seeing down there practically all day..
Q. Did Mr. Sinith pass you on the way going to Suffolk!
A. Yes, sir.
Q. Where did he pass you T
page 3079 ~ A. I don't know where it was at but he passed
me between there, going to Suffolk.
Q. You don't know where he was when you passed him 1
A. I don't know exactly where he was, no.
Q. Where was your automobile 7
A. That was down there close to the 19 mile-post.
Q. How did you go from where you got in your autom9bile
homeY
A. We went out through the piece of woods by the old Magnolia Springs Farm and went out to Magnolia and got on the
Portsmouth Highway, going to Suffolk that way.
Q. How far were you from the Magnolia Highwa.y when you
got in your carY
.
A. I don't know how far it is.
Q. Where you hit the highway is about how far from Suf.
folkf
A. Some of them say it is two miles from MaP.;nolia to
Suffolk. I don't know how far it is.
Q. Do you know when you got home T
A. Magnolia is two miles from Suffolk.
Q. What .time of day was it when you got home,. do you
remember?
·
A. It was night but I don't think it was dark. It was after
sunset.
Q. Where was it you say you saw Mr. P.oareht
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.A. At the Norfolk & Western crossing and the Tidewater
Fairground, the colored fairground.
page 3080 ~ Q. Who was there with him?
A. I don't know who it was.
Q. Anybody 'vith him¥
A. Yes, a whole lot of them.
.
Q. What he said to you was Mr. Atkinson said for you to
_
go back down in the woodsY
A. He told me th~t }.fir. Atkinson said for_ me and my man
to go back down in the woods that night and I told him I could
not go, that I had to carry the car ill and corildn 't leave it
on the side of the road, and I told him .Jesse could go and
Jesse went and I didn't go. I went on in to. town.
Q. Chalk, was Mr. Smith there_ with Mr; Poarch¥
.A. That night 7 He must have been there but I never taken
no notice who was there because I know Mr. Poarch was there
because he was talking to us. There was a bunch of them on
the ca.r there.
_.
. _
Q. As a matter of fact, wasn't it Mr. Smith who told you Y
A. No, sir. it wasn't Mr. Smith.
Q. Are you sure about that?
A. Yes, sir.
Q. Do you know Mr. SmithY
A. Yes, sir.
.
Q. You think he was there?
A. I ain't sure of it whether he was there or no, but I know
Mr. Poarch was there because he was talking to me. There
was a big bunch of them on the car and a whole
page 3081 ~ lot of _people from Camp too was down there.
_Q •. You have been working for Mr. Atkinson
how long, ChalkY
A. I have been working for him for a long time,-not regular all the time but off and on, I reckon, about thirteen years.
Q. You testified in the Richmond Cedar Works case, didn't
youY
A. Yes, sir.
Q. When was the first time you told a:nybodY about this·
talk you are supposed to have had with :Air. Poarch Y
A. When was that?
Q. When did you tell Mr. .A.tkirison about itf
A. I don't know, sir, when it was.
Q. Since the trial of the Cedar Works caseY
. •_
1.
A. I am not sure whether it was since then or before then.
I didn't have no idea what happened and I didn't have no
right to be talking about it.
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Q. Who asked you about it then!
·
A. I ·don't know. I believe Mr. Atkinson asked didn. t I
·
~·
see Poarch.
Q. Don't you know that is who it was asked you?
A. Yes, it was him asked me.
·
Q. Do you know when it was now, after you have refreshed
your mirid1
A. No, sir, I do not.
.
Q. You don't know whether it was since th:¢
page 3082 } last trial you were down here Y
A. No, sir, I don't know when.
Q. Chalk, did you talk to Mr. Dudley here Y
A. Yes, sir.
Q. You know Mr. Dudley, don't you 7
A. Yes.
Q. Before the- Richmond Cedar Works case 7
A. I don't think I did until he came to see me.
Q. When he came to see you did you talk to him'
A. Yes, sir.
Q. Did yon tell him everything you knew 1
A. As far as he asked me, I did.
Q. H~ asked you what you knew, didn't he?
A. Yes.
·
Q. Have you talked to Mr. Uzzell 7 Do you know him~
A. Yes, sir.
Q. When did you talk to him'
A. I couldu 't tell you when I talked to him. I don't kno'v
that.
Q. Yon talked to him several times, haven't you Y
A. Well, I have talked to him, yes, sir, but I ain't never
talked to him about no fire or nothing like that.
Q. You talked to him about your testimony here today f
A. I don't know as I have.
Q. You don't know as you have ol
A. I don't think I have.
page 3083 ~ Q. What did you talk to him about 7
A. He was asking me different thing·s, you see,
when I was up in the woods but he didn't tell me about no
court or nothing like that. ·
Q. Didn't you talk to him about seeing ~:fr. Poarch or d~d
he talk to you about that Y
A. No, he ain't asked me about seeing }.{r. Poarch.
Q. You never told 1\:fr. Uzzell 'vhat you have just told on
the stand, have you?
A. Yes, I told him, I believe it was, yesterday.
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Q. So you must have been talking to him about it Y That
was yesterday, was it Y
A. Yes, sir, I told him yesterday exactly what ·Mr. Poarch
·
·
told me.
Q. And you talked to Mr. Uzzell and J\Ir. Atkinson was there
too, wasn't heY
A. I don't know· about Mr. Atkinson was there or· no. I
know there was one or two of us out there. I don't know
'vhether Mr. Atkinson was out there.

JESSE KEE (Colored),
having been duly sworn, testified on be~alf of the defendant
as follows:
Examined by Mr. Gravatt:
Q. Are you Jesse Kee Y
A. Yes, sir.
page 3084 ~ Q. Jesse, where were you late in the afternoon of Saturday, October 4, 1930, the afternoon of the big Richmond Cedar Works fire Y
A. I was at the Norfolk & Western crossing.
Q. Were you with Irvin Ohalk any time late that afternoon?
·
A. Yes, sir.
Q..When you were with Irvin Chalk, did you see Mr. N. T.
PoarchY
A. Yes, sir.
Q. Tell the jury if Mr. N. T. Poarch gave any message to
Irvin Chalk from Mr. Robert Atkinson, and, if so, what the
message was Y
Mr. S·avage: I object, of your Honor please, on the grounds
already stated.
The Court: Overruled. ·
Mr. Savage : Exception.
A. Mr. Poarch told Irvin that Mr. Atkinson-Mr. Poarchtold Irvin the fire had jumped the track and wanted him and
his men to go up and fight fire that night.
By Mr. Gravatt:
Q. Did he say that message came fromMr. Savage: Don't lead him.
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Bv Mr. Gravatt:
..Q. Tell who the message was from!

page 3085 }

Mr. Savage: He hasn't said he had aliy message.

·
By Mr. Gravatt:
Q. Tell everything that Mr. Poarch told this boy in your
presence?
.
A. He told him the fire had done jumped the traek and
Mr. Atkinson said for him and his men to go down there ·and
:fig~t ~re that night.
CROSS EXAMINATION.
By Mr. Savage:
Q: When was the first time you ever told anybody about
what you have just told here f
A. Just today is the first time.
Q. You mean this morning before you came in court?
A. No, sir.
Q. When did ·you ever tell anybody?
A. Just then.
Q. Did you ever talk to Mr. Uzzell 7 Do you know him T
A. I talked to him but I didn't tell him that.
Q. You didn't tell him .what you were going to say today!
A. No, sir.
Q. Did you ever talk to either one of these lawyers here 7
A. Which one Y
Q. Either one of those two there 7
A. I talked to them some but I didn't tell them that.
Q. Yon didn't tell them what you were going to say today?
A. No.·
page 3086 } Q. When did you ever tell anybody what you
were going to say today 7
A. No time but just now.
Q. Yon never told anybody from the time it happened up
until today on that stand-you never told. ~;tnyboay Y
A. No, sir.
HEBER C. CASSELL,
ha.ving been duly sworn, testified on behalf of the defendant as follows:
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Examined by Mr. Gravatt:
Q. Please state your name, age, residence and occupationY
A. I am Heber C. Cassell; age sixty-nine; residence 211
Crawford Street and I am a land surveyor.
Mr. Gas sell, how long ha:ve you lived in this section of Vir.
ginia Y
. ·
. A. Sixty-nine years.
Q. For what companies or corporations in the past have
you done engineering work Y
A. Well, I was on the railroad survey of the Atlantic &
Danville Railroad for four years. Then I was in Tennessee
surveying a. railroad for a couple of years. I was out in
Texas, Arkansas and Louisiana. for a couple of years surveying railroads and I was in West .Virginia and Kentucky
for about a year surveying railroads and I was in South
Carolina. and North Carolina for about a year
page 3087 } surveying railroads.
Q. What corporations have you' done work for
in the Dismal SwampY
·
·
·~--I have worked for the John L. Roper Lumber Company;! liave. worked for the Richmond Cedar Works; I have surveyed lands for myself and many others.
Q. For how many years have you had any knowledge of the
area south of the Norfolk & Western tracks from mile-posts
.12 to 15, including the Ackerly land involved in this litigation,
the Richmond Cedar Works lands are the Roper lands Y
. A. I ·should say for thirty years.
Q. The lands immediately north of this general section belong to what corporation f
A. The F'ranklin Land & Lumber Company.
Q. Have you had any connection with that company Y
A. I have been connected with them since 1900.
Q. Have you made any examination of this body of land
referred to as the Ackerly land since the fire of October 4,

19307

A. Yes, I was out there on the 5th day of this October
looking over that land.
Q. Do you know whether in 1925 there was a soil burning
fire passing over the Franklin ·Land & Lumb~r Company's
property to the north and also this Ackerly-Cedar Works
property to the south during that yearY ·
1\{r. Savage: If your Honor please, I hate to continue to
object to leading- questions but that looks to me like the ques-
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tion should be couched in a little different Ian.
.
.
page 3088 ~ g-uage.
.
·
The Court: The queshon nnght have been
asked about what kind of a fire. I think it is objectionable
as to t.hP+ -'lrt of it.
By 1t{r. Gravatt:
Q. Do you know 'vhether there was a· fire which passed over
this area in 1925 ?
A. I do, sir.
Q. Please tell us whether that fire did any burning or not?
A. Yes, sir, in 1925, the fall of 1925, three of the officials
of the Franklin Land & Lumber Company came down and
:we went out there to look to see what damage had been done.
·'fhis was just north of the Norfolk & Western Railroad. The
fire had burned practically the whole 1,200 odd acres that we
were interestPd in clear. It burned all the tops off and a11 the
bushes and all we saw were ashes and stumps.
Q. What did you observe as to this Ackery area when you
were there this present month of October¥ Describe the conditions as you saw them f
A. Well, we walked about six miles on October 5th. They
bad a. line bushed on the south line,· on the east line and on
the west line of the Ackerly Lumber Company. Then they
had lines running from the Norfolk & W este:rn Railroad south
to the south line, from the Norfolk & Western to the Richmond Cedar Works property, in other words, the south line .
of the Ackerly Lumber Company. Those lines
page 3089 ~ averaged two thousand feet apart, running north
and south, about two thousand feet apart east
.and. west, running from the Norfolk & vVestern R-ailroad. We
went down one line, took the back line, came through a. thou~
sand feet east and then came north to the railroad and went
east two thousand feet and went south to the back line, and
then went east two thousand feet and came north to the Norfolk & Western R.a.ilroad.
Q. What was the general condition of that land when you
saw it then as to the effect upon it of the 1930 fire?
A. I should say that I would consider that ninety per cent
of the damage was done by the 1930 fire-!925 fire.
Q. vVhat, in your opinion, was that tract of land useful for
prior to October 1, 1930, as a timber proposition or as an
agricultural proposition 1
A. I don't consider it worth anything.
Q. Before this 1930 fire could that tract of land have been
put to any use or to any profitable use?

~
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A. By spending about $160 an acre by way of draining it
and clearing it, it could be used.
Q. Would that cost have been prohibitive from the standpoint of getting any return upon your investment Y
A. I shouldn't think it would have been a very profitable.
·
investment.
page 3090 ~

CROSS

EXA~1INATION.

By Mr. Savage:
Q. Mr. Cassell, do you have any record or any distinct
memory as to the date of the 1925 fire that you refer toY .
· A. No, I know the 1925 fi·re was going on in the summer.
I was interested in 1,600 acres of land down east of the Dis.:.
mal Swamp Canal. The fire was all west of the canal and
east of the canal and burned over a. portion of our land which
destroyed from, I will say, fifteen or twenty hedges of good
timber. In other words, the fire burned the peat out and
the timber fell over and consequently went to ruin. That fire
came all the way up to the Seaboard Railroad. I remember
it burning the whole of that summer.
Q. As I understand then, it started down where you were
interested in your land Y
A. I don't know where it started from.
Q. Do you know which way it moved? Did it move north or
southY
A. It depends on the way the wind is blowing. Sometimes
the wind would be blowing from the south and it would be
traveling north and when the wind was blowing from the north
it would be traveling south.
Q. Mr. Cassell, if you don't know you can't answer my
question. My impressio~ is that it has been testified that this
fire that was supposed to have burned A.ckerly's land in 1925
was in September or October. I was trying to
page 3091 ~ see if yon had any record that you could tell f
A. This was in the fall of the year? I would
say it was in the summer.
Q. You haven't anything to tell you Y
A. No. I didn't expect to be a witness in any lawsuit.
Q. Do yon personally own any land in the vicinity of this
·
Ackerly propertyf
A. The nearest land that I own to the Ackerly property I
should say was a mile and a half from it.
Q. What character of land is thatf
A. Well, it is all ·swamp land but I don't think, of coursesome top soil was burned off but very little of it..
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·
A. In one tract which is a mile and a half from it, about
seventy acres. Then l own another tract about a mile north
of that tract which is two and one-half or three miles from
the Ackerly Company of 382 acres, similar land, though the
soil, I think, is a little heavier and it didn't burn the peat so
badly.
Q. Take the seventy acre tract which you refer to, which
is about a mile, what, in your opinion, is the value of that
seventy acres 7
A. Well, I sold it or was supposed to ha.ve sold it along
about the time of the war, seventy oores for $1,500.00, but the
people didn't take it.
.
Q. Then you didn't sell it. What I asked you,
page 3092 } what, in your opinion is that land worth 1 What
was it worth last year, the year before this yearY
A. The prospect has been for several years of a concrete
road building near my land. It is now built, and it will be
open for traffic within twenty-one days so the paper stated
yesterday afternoon. That is the road that runs f.rom Bowers Hill-in other words, .from the City of Portsmouth to
Suffolk, the new road. They have got a right-of-way through
the edge of my land.
Q. I am still waiting for you to answer my_ question. . How
much, in your opinion, is your seventy acres worth or was it
worth last year f
A. About twenty dollars an acre.
Q. You have been in charge of the Franklin Land & Lumber Company Y
A. Yes, I have done all of their surveying and have sold
some.
Q.. Did you have anything to do with the sale they made to
the Southern Homestead Corporation Y
A. No, sir.
Q. You remember Rbout that sale, don't you t
A. Yes, sir.
Q. Do you know what that sale was made for, the price per
acreY ·
A. No, sir, I do not but I think they fell down on that
sale. I don't think they ever paid for it.. That
page 3093 } is my impression.
Q. Don't you know or do you know that the
Southern Homestead Corporation bought some land from
the Franklin Land & Lumber Company and then re-sold it
in ten-acre sections all around there Y You know that, don't
you?
·
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A. I think they have re-sold some of it. I don't think they
have re-sold all ·of it.
Q. Do you know what they sold it fort
A. No, I do not.
Q. You don't kno'v what the Franklin Land & Lumber
Company got for it, what they sold it for to the Southern
Homestead Corporation f
A. No, sir, I do not.
Q. Do you know ~1:r. Herzf
. A. Yes, sir.
Q. Do you know anything about the sales he has been making right out in that same section 1
.A. Well, I can't say that I know of any sales he has made.
I knew he negotiated...:.._bought one piece of land right on what
is known as the Gallbury Road, running from the station at
·Bowers Hill south about 200 feet deep, a strip of land, I will
say, six or seven hundred feet long and he divided it up in to
lots fifty by two hundred feet deep and .he still owns the
majority of those. Probably he sold two in the
page 3094 ~ last twenty years.
Q. And then back to the south and west of
Bowers Hill aren't there a number of people living out there T
.A. Yes, sir.
Q. A number of small farms?
A. Yes, sir, ten acre farms.
Q. But you don't have any idea what they paid for that
landT
.
. A. Well, I know that 1\'Ir. J annes who was a. Pole and located lots of those Poles they had and sold the land, was an
agent for the Franklin Land & Lumber Company. He sold
those lands. For instance, if he got $50.00 an acre he :would
get $20.00 for selling it. If he sold it for $60.00 an acre he
would g·et $25.00 an acre for selling it. That was his commission.
Q. He sold a g·ood deal of it for more than a hundred dollars an acre?
A. I don't know that he sold any for over sixty dollars.
That was four times as much as anybody else would have
given for it. He sold it to Poles and nobody but Poles.
Q. He sold it for $60 an acre and you say that was four
times as much as anybody else would have given for it?
A. Yes, sir.
. Q. Don't you know,. 1\'Ir. Cassell-I believe yon say you
don't-that the Southern Homestead Corporation, prior to
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the time that Jaunes went to work for the Franklin Land & Lumber Company, sold quite a bunch
of that property out. there and located Poles on
it for the Southern Homestead Corporation' You know that,
don't you Y
A. No, I think when the Southern Homestead Corporation
owned it 1\rfr. Rice represented the Homestead Corporation.
He organized the corporatiqn.
Q. You are talking about Mr. White?
A. Mr. Rice, R-i-e-e. He was afterwards industrial agent
on the Virginian Railway.
Q. But do you or don't you know that ·whoever organiz~d
the Southern Homestead Corporation sold quite a little of that
property to colonists who came there and located a.nd settled
and built houses?
A. ·They sold to some of those people and some of them
got disgusted and went away.
Q. But they sold it to them and a lot of them stayed and
-some of them left?
·
A. Yes, sir.
(J. Do you remember that?
A. Yes, sir.
Q. Don't you know what they got for that land was $100 au
acre or more?
A. No, sir, I do not.
Q. You do not know?
A. No, sir.
Q. JYfr. Cassell, do you know anything about
pag·e 3096 ~ the Sunray Drainage District?
A. I know something about it, yes, sir.
Q. Where is that¥
A. Well, that started from what I would call a farm deep.
The farms are 1.320 feet deep which is a quarter of a mile,
from what is known as the Virginian road, and this drainage
starts 1,320 feet south of the Virginian Railway and runs from
there down to the Norfolk & """N estern Railroad and it begins
on the west at what is known as Truitt road and that is the
western boundary and runs east to the eastern boundary of
the.Franklin Land & Lumber Company's property.
Q~ Where is Truitt road with reference to the mile-post on
the Norfolk & Western Y
A. I should say it was about half way between the 14 and
15 mile-posts.
.
Q. That drainage district is located directly north of the
Ackerly larid on the other side of the railroad Y

page 3095
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A. Yes, sir.
·
Q. Did you have anything to do with that .Sunray Drainage
Distrie.t? You were interested in itt
A. Yes, sir, I got about 1,200 acres right north of the railroad I would like to sell for ten dollars an acre.
Q. Do you know how much has been spent in draining that
land per acre 7
A. No, sir, but I understand that they are taxed about
$30.00 an acre for the drainage.
page 3097 ~ Q. Could you say whether $16.00 an acre represents about what they have spent already
draining that section Y
A. I don't know.
Q. J\!Ir. Cassell, would you say that the drainage of that
Sunray Drainage District which lies immediately to the north
of the Ackerly land helped or hurt the Ackerly land?
A. I can't say it would benefit the Ackerly land, that drainage.
.
Q. Do you know which way the Ackerly land drains-north
or south?
A. I should say that the Ackerly land would drain east.
Q. Are you just guessing or do you know?
A. No, sir, I am aware of what I speak.
Q. It has been testified by witnesses for the defendant that
it drains north. They were wrong, were theyY
A. I think so. It drains east. It goes to the head of Deep
Creek. In other words, there is a fall of two feet to· the
mile there going east from, I would say, the western boundary
of the Ackerly Lumber Company to the east boundary.
·Q. Have you ever taken any levels showing whether the
south side of the Ackerly land is higher or lower than the
north?
.A. No, sir, I have not.
Q. You know it drains to the east but do you know whether
it drains south or north?
A. Well, I would say if it is going to drain any way, it would
drain northerly. The natural drainage is to go
page 3098 } east.
Q. There is a canal along the Norfolk & Western Railroad for a part of the way up there, isn't there, a
drainage canal?
A. I don't think so.
Q. Yon don't think there is a big ditch Y
A. There is a ditch but I don't think there is a canal there.
Q. How do you distinguish between a ditch and a canal Y
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A. The canal was dug with a. steam shovel and the ditches
were cut by hand labor. I don't think the steam shovel-!
am not positive of that-went along the Norfolk .& Western.
There was one just north of there. There is a Peach Road
and Apple Road. I think it is on the Apple Road.
Q. :hir. Cassell, do you know the drainage canal of this
Sunray District Y
A. Do I know what?
.
Q. Do you know where the main drainage canal of the Sunray District is Y
A. Well, I can't say that I do. There are many ditches
there, I would say, twenty feet or more on the top and a little
less a.t the bottom.
·Q. Let me interrupt you there a minute. A ditch that is
twenty feet at the top and a little less at the bottom-do you
call that a ditch or a canal Y
A.. I call that a canal.
Q. Do you know if there is any such canal, a
pag-e 3099 ~ part of the drainag-e system of this Sunray Drain.
age, that comes to the Norfolk & Western Railroad and runs right along down the side of the Norfolk &
Western Railroad Y
A. I am not positive about that. There may be but I don't
-say there is.
Q. You don't remember where it crosses under the Norfolk
& Western?
.A.. Yes. I think I remember where it crosses under.
Q. Where is that Y
A. That is what is known as Cooke's Run just beyond Y adkin.
Q. That is about what mile-post on the Norfolk & Western Y
A. I should say that is between 12 and 11.
Q. Can you refresh your mind as to the fact that that canal
when it crosses under the Norfolk & Western turns to the
west and runs right along the Norfolk & Western up to around
half way or more across the Ackerly property?
A. I can't say.
Q. You can't say?
A. My impression is that that is on the east of the Ackerly
property.
Q. If that does do that, Mr. Cassell, if there is a canal running right along the Norfolk & ·Western there to the north
from around the 13 mile-post down to the 12 or 11 or 10, it
would run, in part through the land of the Franklin Land &
Lumber Company, wouldn't it 7
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A. I didn't exactly understand that.
Q. Let me change my question. Do you know
the mile-post on the Norfolk & Western opposite
the Franklin Land & Lumber Company's land Y .
A. Yes, the Franklin Land & Lumber Company begins, I
would say, about one hundred feet west of the 12 mile-post
and used to run nearly to the 15 mile-post but the Camps
some years ago took several hundred acres that belonged to
the Franklin Land & Lumber Company from them.
Q. You mean that suit they had· there?
A. -Yes.
. Q. They took it from them in court? They didn't swipe it
one night while they were away?
A. Yes, the Franklin Land & Lumber Company is the old
Fort Survey and these• people took it under the Nelson grant.
Q. Mr. Cassell, the Franklin Land & Lumber Company
runs from approximately the 12 mile-post on the Norfolk &
Western up to somewhere in the neighborhood of the 15 mile~~y
.
-A. Yes, between the 14 and 15 mile-posts.
Q. So if there is a canal running along the north side of
the Norfolk & Western between 12 and 13, that canal would
be on or contiguous to the Franklin Land & Lumber Company's land Y
A. Yes, sir.
Q. But yon can't say whether there is such a canal there
or notf
A. No, sir.
page 3101 } Q. Mr. Cassell, as I understand your testimony, you stated in your opinion it would cost
$150 an acre to drain the Ackerly land f
·
A. To drain and . clear that land, put it in shape for cultivation.
.
Q. Over how much time would you require to do that, if you
were going· to spend $150 an acre f
A. If you put enough force there you could do it in, I say,
a year.
Q. Suppose yon took it in the course of years as it is normally done, do you think it would cost $1'50 an acre Y
A. Yes, sir.
Q. It would still cost $150 an acre?
A. Yes, sir.
Q. Whether you took it in in six months or six years?
A. Yes, sir.
.
.
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EXA~fiNATION.

Ev

~fr. Gravatt :
·
·
·Q. Mr. Savage has asked you a great many questions about
a great many things which allows me to a.sk you a question
about one or two things. Have you in the last year or two
sold a ninety-acre tract with timber on it to the Franklin
.I.Jand & Lumber Company~
A. Yes,, sir.

~Ir. Savage: I think he ought to say where it
is.
Gravatt: Give him a chance.

.page 3102 }

Mr.

A. I sold in November of last year 95 acres of land to
Charles· Reid's Sons of Norfolk for $1,250. It ha·s about 500,000 feet of good timber on it, original growth stuff.

By J\IIr. Gravatt:
·Q. How far is that land, as the crow flies, from the Ackerly
IandY
.
...L\.. About one mile and a quarter north of the Ackerly prop-erty.
Q. And it had a half million feet of good timber on it?
A. Yes, sir.
. Q. Mr. Savage asked you something about 382 acres w4.ich
yoo~n?
·
A. Yes, sir.
Q. How far is that from the Ackerly land?
A. I should say about two and one-half miles.
Q. What would you be willing- to take for tb_at?
A. I would be very glad to sell it to somebody for five dollars an acre.
RE-CROSS

EXA~IINATION.

By Mr. Savage:
Q. Where is that you want to sell for five dollars an acre 7
A. 382 acres.
page 3103 ~

Q. Where~

A. About two miles and a half north of this
Ackerly Lumber Company property, betwf:len
the Seaboard Railroad and the Suffolk Boulevard.
Q. What is it? ,
.A.. It is swamp land, got some young growing timber on it.
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Q. Between the Seaboard Railroad and the old boulevard f
.A. The old boulevard.
Q. Does it front on the boulevard f
A. The road that goes by Drivers.
Q. Does it front on that boulevard f
A. Oh, no, it is back in the swamp.
Q.· Does it front on the Seaboard f
A. No, sir, it is about a mile north of the s·eaboard road~
Q. "What sort of soil has that land got Y
A. It is good soil, easily drained, got what is known as
Willoughby' Run right beside it where you can drain the water
into it by draining it south. That goes into the head of the
Western Branch.
Q. And you say you would be willing to sell it for $5.00 an
acre?
.A. Yes, sir, I would be very glad to deliver a deed.
Q. Would you give a commission to somebody for selling
itY
A. No, I wouldn't give any commission. I will give a general warranty deed for it.
_
Q. Are you willing to give an option on it for sixty days
for five dollars an acre?
page 3104 ~ A. Yes, sir.
Q. Will ron give me one f
A. Yes, sir.
- Q. May I consider this as one f
A. Yes, sir.
Mr. Gravatt=· We will furnish you a transcript of that part
of his testimony for nothing, so you will have it.
By Mr. Sav~e:
Q. What did you say you valued your 70 acres for about a
mile from this land f
A. I said two years ago I valued it at $20.00. an aere. ·
Q. What do you value it now at Y
A. I don't know. I will take $50.00 an acre for it today.
Q. $50.00 an acre?
A. I got 1,777 feet front on the concrete road.
Q. There is a right smart difference between 50 and 5. I
don't believe I want an option on that.
S. E. STILL,
having been duly sworn, testified on behalf of the defendant
as follows::
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Examined by Mr. Gravatt:
Q. Mr. Still, will you state your name, age, residence and
- occupation, please, sir!
·
A. S. E. Still; forty-eight; real estate and insurance business. I live in Norfolk County.
page 3105 ~ Q• How long have you lived in Norfolk
County?
A. Sinoo 1915.
Q. How long have you been a resident of this section of
'Virginia?
A. About eighteen years or twenty years.
Q. What is your present occupation Y
A. Real estate business.
Q. De. you work in eonnection with a. real estate firm of
the City of Portsmouth 7
A. Yes, sir.
Q.. What is the name of that Y .
A. E. B. Lee.
.
Q. Have you held any official position in Norfolk County
or been connected with any property of _the government in
Norfolk County in the last few years?
A. ·On the Tax ·Equalization Board in 1925 and the Tax
Equalization Board in 1930.
·Q. In the performance of your duties has it been necessary
for you to acquaint yourself with real estate in Norfolk
County!
·
A. Yes, sir.
Q. For how many years have you had personal knowledge
of the area of the Dismal Swamp lying south of the Norfolk
& Western between mile-posts 12 and 15!
A. I will ~ay six or eight years I had some knowledge of
the property there, of the conditions, had ocpage 3106 ~ casion to go on the ground at diffe-rent times.
Q. Have you at any time in the past five or six
or seven years taken prospective purchasers of that property
across itt
A. Not especially that traet that you have in mind that
you refer to but adjoining property. I had the property
for .sale there, had it listed for several years, two or three
years-Mrs. M~ore's property. Of course, that is east from
the Ackerly property, and before that-that has been within
the last four or five years-five or six years, I will say, and
before that, of course, I have walked over the properties adjoining that in that general section.
Q. Have you sold any of this acreage in here south of the
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Norfolk & Western between mile-posts 12 and 15 to anybody?
·
A. No, sir.
Q. Have you been on the Ackerly land recently?
A. I was on it this week.
Q. Were you on it and across it several years ago, since
19257

A. I will say before 1925, around twenty-four or twentythree. I don't remember the date exactly because I hav.e no
way of checking it to see but we had a party here who had
come from the west that was interested in cattle raising or
ranching. They had properties in Dakota and Montana, and
they lived here since the construction of Cradock and Truxtun, this government project. They often spoke
page 3107 ~ about going· in this business in this community,
this section, and we used to ride around and look
about over the property with a. view-this lady in mind, and
her husband, purchasing some ground .. I showed them quite
a good many places, a couple of hundred acres, but they said
''We have to have a large tract, 1,500 or 2,000 acres, a large
piece of land''. I showed them the Moore property and we
went to some of the property of Lindsay's farm but the objection there was always raised about the low condition of
the property and boggy or full of holes and things of that
sort-wouldn't be suitable, had to have better drained property.
.
Q. Did they go across the Ackerly land with you Y
A. "vVe went to it; I should say. We went down the Norfolk & Western track from Yadkin station perhaps a third
of the way down. I didn't realize the property was as long
·extending. vVe saw this open land. That is what she had in
mind, looking at open property for grazing purpose~ and thh:,
has bee~ cut over I don't know .how long, but there seemed to
be grass and weeds on it and then we couldn't make much
progress that way because conditions was bad to get across
so we came back and went around the other way.
Q. Were there any holes in that when you tried to go.across

itf

A. Yes, sir.
Mr. Savage: He hasn't stated he went across it.
page 3108 ~

A. I went into the property. We attempted to
cross the property, but I suppose it must be
three-quarters of a mile or a mile across the property that we
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saw cut over and I understood)a.ter it was the Ackerly propC:lrty. I didn't know at that time whose property it was.
Then we came back and went around the double bridges heyond Yadkin and across, as I understood at the time, the
Culpepper property and Mrs. Moore's and went into that and
went further south. I found after it was the Roper Ltnnhe1·
Company or the Richmond Cedar Works. I believe they
were cutting timber in there and then we came out to the
edge of this property that was cleared.
By Mr. Gravatt:
Q. You came back to the edge of the Ackerly property?
A. From the south side. I don't know how far in we were
because I didn't have any knowledge of whose land because
I didn't have any for sale, but she wanted to look it over,
look into the acreage, and we had difficulty getting in all
through there because of holes and I called them stump holes.
I thought old trees had blown over years ago and rotted
out and left great sinks all about full of water. We just
came away and she said it wouldn't be suitable at all for "\vhat
she was looking for on that account. Sbe wanted higher level
land.
Q. When you were in there this October how did the thing~
which you saw in there this October compare with the holes
that you previously had seen?
A. Well, I walked over right much of it this
page 3109 ~ month and conditions appeared to be better. Of
course, it was dry, for one reason perhaps, but
I didn't see much difference in the general appearance of the
land now and then, although, as I recall it, it was in worse
condition when I did see it than it is now, as far as getting
over the property due to bad places in it or holes and things
of that sort.
Q. When you were down there in October did you see
growth on it-stick weeds?
A. Cove~ed generally with grass and weeds of different
kinds. Of course, I don't know the names of all the different weeds, but there were several varieties, rag\\Teed and
grasess and different type growth, right rank, and reeds and
things of that sort, some little bushes perhaps with a year
of growth on there up waist high and some larger.
Q. Do you think that property was damaged to any appreciable degree by the fire of October, 1930?
A. I noticed closely to see if I could determine the seriousness of this fire. I live in that community near there and, in

;---

---
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fact, every year or two there was a fire and it is· right bad.
I sleep out on screened porch and we had to go in because
of heavy smoke but I looked ·especially the other day when
I was over the property to see if I could determine whether
the thing was as serious as it appeared to be. We noticed
especially this little track that i$ maintained by the high power
line for workmen. I understood it was-the little cross ties
they use. Some ends of them were scorched.
page 3110 ~ Other ends of the same ties, perhaps half way
across the tie, wasn't touched by the fi·re. Some
parts of the bark was burned off on one side or one end a little
piece and the other part hadn't been, and then we saw lots
of ties that had -evidently been put in and I sa:w lots of sticks
not larger than your wrist or smaller that would not measure
over an inch and a half or two inches in diameter with the
same condition, part of the bark was scorched and the other
euu no fire appeared on the bark.
Q. Were those things alive or dead?
A. They were dead branches or limbs off of trees tha.t had
been laying, I imagine-tops and things of that sort, old
pieces of left over timber from cutting. Other things I noticed particularly was sprouts llP say two and one-half, three
or four feet that eame from roots that would, I should sa}.
if it had ooen a serious fire, have been killed. It appeared
to me that the fire went across the property and just burned
it over and that was the end of it. I didn't see where it was
a deep burn. Of course, I don't know much about those things
except what I saw way back five, six or seven years ago and
what I saw the other day. Conditions looked bette·r to me
on the property now than they did then, a heavier growth of
weeds and grass and stuff.
Q. What, in your opinion, was that traQt of land worth on
the first day of October, 1930T
A. What I think about the first onef
page 3111 ~ Q.. Yes.
.
A. Well, I don't think it had very much value.
I think when the timber was cut that ended the value of the
holding. That would be my idea as I see it today and as I
saw it seven or eig·ht years ago. I can't see where that prop.erty would be worth anything to anybody for development
purposes, or factory sites or for farming because it is inaccessible and the drainage to reclaim it would be beyond question. There is too much stuff you can g-et. for less money,
that is for less than it would cost, a whole lot less than it
\\ronld cost to put this in condition. Of course, a hundred
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years from now we don't know what the condition may be or
fifty or twenty-five tha.t I am speaking of the present appearance of things.
CROSS EXAJ\fiNATION.

Bv Mr. Savage:
"'Q. Mr. Still, you say you are on the Equalization Board
of Norfolk County?
· A. Yes, I was on it in 1925 and also in 1930, five years
before this last time.
·Q. The Equalization Board of 1930-when did that organize!
.A. I wouldn't be sure about the time we were appointed by
the court, but I think in August, 1930. I wouldn't be sure,
but I think the r·ecord will show. I recall that was the time.
We met immediately and took the oath of office
page 3112 } and began looking into the complaints or varipus
things we had to do.
.
:
Q. 1930 was your five-year assessment period, waf;rit! ~
A. Yes, sir.
Q. When are the assessments made Y
A. The last assessment we had was 1925. ,
Q. You were on the assessment board in 1925?
.A. Yes.
Q. You did have an assessment made in 1925?
A. Yes, we sat after the assessment was completed for a
few months, I don't recall how long.
Q. You say your memory is that you organized about August of 1930Y
·
A. Yes.
Q. And about August of 1925 Y
A. Well, no, sir, it was later beca.use I think we began out
work at the close of the assessment which they attempted to
complete in the early fall.
.
Q. What I am asking is when did they complete that assessment, do yo_u know?
A. It was completed in 1925.
Q. Do you know what timet
A. I wouldn't be positive about the time or positive when
we took the oath of office. I had no reason to recall those
things and paid no attention to it. I know as soon as they
completed their work we couldn't get the books
page 3113 ~ until they were practically through with the
work.
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Q. When do the assessors start on their work f
A. I believe in the beginning of the year.
Q. In other words, for 1925 or 1930f
A. They begin at the first of the year and finish as soon
during the year as they can so the other work ma.y be completed and the Commissioner of the Revenue may gets his
books and prepare the tax books.
Q. The Equalization Board is appointed by the court some
time in the summer. Does the law require when you should
be appointed?
A. I wouldn't be sure about that. I don't kno,v.
Q. And then the law gives the Equalization Board so much
timeT
A .. Yes.
Q. You have to get through by a certain time f
A. This last time Deeember 31, 1930.
Q. In other words, you had to be all through your work and
finished by December, 1930 Y
A. Yes, sir.
Q. Was that so in 1925 Y
A. Yes, sir. I wouldn't be sure about that. It seemed to
me we 'vorked over into the following year some and I think
the law perhaps was changed. I don't know what the conditions were tha.t existed but I believe we worked after the
1925· year closed. I wouldn't be positive about
page 3114 ~that. The records will show.
Q. Mr. Still, you say you had the Moore property for sale a few years?
A. Yes.
Q. What price did you have it for sale at 1
A. I don't recall but she kept insisting or seeing me at the
office and I went to her house. I live out that way, half way
to her home and I called her house lots of times and she al·ways asked me to get her a price and submit it. She never
settled on a definite price for the property but asked me if I
could get her an offer and she would like to talk it over with
me and I was never able to g-et an offer to submit to her.
Q. You don't know then the price at 'vhich you were trying
to sell it although you had it for sale for several years?
A. The principal thing I attempted to do was to secure an
offer for the property and try to get l\frs. ~Ioore and the pros·
pectiye customers together. She advised me she would be
willing to listen to a. proposition, if I could find a. customer
to bring him there and talk it over and she 'vould decide
whether she would or 'vouldn 't accept a.n. offer and I never
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was able, over a period of two or three years, to find anybody who would make a proposition.
Q. It is right hard for you real estate people to get an
offer if somebody doesn't set a price f ·
A. N9, sir, most of my sales have been for the
page 31.15 ~ last few years along that line. To determine the
price at which property may be sold is differ-

ent

.

Q. The only time prior to this present October that you

were on this land was some time around 1923 or '24 when you
had this cattle person that you took around 7
A. That was one of the times. I had been over the property
other times hunting. I didn't hunt myself but I had been
on the ground at different times during the time and before
that. That was the first occasion I had to make a more close
h~spection of it. I didn't do tha.t. This woman and her husband did the talking and criticising.
.
Q. Do you know what time of year it was when you went
out there with those, people Y
A. I think it was in the fall of the year;
Q. .And you say it was very wet 1
A. Well, as I recall, the lady said-she had on boots and
be did too. They didn't wan~ to go in the property because it
was boggy or inaccessible.
Q. Do you remember whether it was wet or notf
A. I don't recall but I know there was water about different
places.
Q. How did you find it out when you went there this October¥
.A. vVe walked through it.
Q. You didn't have any trouble with water this time, did
you7
A. Well, no, sir. It was muddy some, some
·
page 3116 ~ mud-right much mud.
Q. The difference in getting through in 1923
and '24 and now could and probably was because of the fact
that it was wet then and dry now! Do you think that is ·
right?
·
A. I eouldu 't say that.
Q. Did you have any idea of the boundaries of the Ackerly
land when you ·went out thereY You didn't even l~now whose
land it was, did you?
A. No, sir, the only thing I knew it was cleared, all cut
over, the part we looked at. I didn't know whether it' was
Ackerly or Roper or Norfolk & Western or whose land it wa&:
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or Mrs. Moore's or Culpepper or who, but I knew, of course,
there were a lot of different owners in that community, but
where their lines ran I had no knowledge at all.
Q. And the first time that has been called to your attention since, Mr. Still, was when you were asked to testify in
this case, wasn't it?
A. No, sir, it was during· the Equalization Board. We
looked at .the map and locatedQ. I didn 't.mean the line but I am talking about your trip
back there in '23 and '24.. Had you been figuring about tha.t
or was it just called up when you were asked to testify if
you remembered about being over the property before?
A. I remember being over the property before.
Q. When you w-ere asked about it?
A. I remember being over this cut over land
page 3117 ~ which was quite lengthy east and 'vest.
Q. Had you been having that in mind, expect- '
ing to be called on to testify as to what you saw out there
since '23 and '24 or was it just brought back to your attention
when you were asked if you had been over it before?
A. If anybody had asked I 'vould have told them yes, I had
been over the property, -because I had.
Q. Right recently is the first. time anybody asked you Y
A. Well, no, sir, because we discussed this proposition of
'25 in the Equalization Board work, and '30. We discussed
all of these different land owners' holdings.
Q. The Equalization Board didn't do anything about this
land Y The assessors assessed it and the Equalization Board
took what the assessors put on it Y
A. We discussed the question of two dollar a.n acre or less
for lots of this property that had been burned over and we
looked up the assessment when the assessors did their work
in 1925 and, as I recall, we found that the land was assessed
at ten dollars an acre but the assessors reduced it to four
or five, some less amount, perhaps four dollars an acre maybe
·it was, and we discussed this time about reducing all of that
propeTty because we knew the fires had gone through it. We
discussed reducing all of the properties there again but didn't
do it and, if I recall, the secretary or Chairman of the Board
·said that we had these maps sh()wing the lay of the land that
. bordered on the railroad, it was near Yadkin and
page 3118 ~ perhaps would be more valuable than the proPerty further out, further back that was not accessible to a railroad and this was bordered by a railroad.
Q. I am glad to hear you talk, but you get away from my
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question a little bit 'vhen you talk. The facts ate that the
assessors put this valuation on it and the Equalization Board
didn't touch it. Is that a fact or isn't itY
A. The law required we sit and hear complaints an:d nobody eomplained.
Q.: I understand that.
Mr. Hughes: Let him answer.·
Mr. Savage: I am trying to get him to answer.
A. That is why perhaps-if somebody had appeared complaining about the assessment, about unequal burden, we
would perhaps have made a close ~spection and gone over the
property, but nobody, as I recall, made a complaint. about the
assessment, about it being unequal with any other adjoining
properties, although the thing was discussed.

By Mr. Savage:
Q. The point I am asking is the Equalization Board, with
reference to the Ackerly land, didn't do anything in 1925f
A. No, sir.
Q. The assessors had assessed it when it came to you and
you left it like the assessors assessed itT
A. The record will show. I wouldn't be sure whether we
did or didn't.
page 3119 } Q. Didn't I understand you to tell the jury
you didn't think this land had any value in 1930?
A. Tha.t would be, as I see it myself, from my point of·
view.
Q. Did you think it had any value in 1925?
A. I don't think it had any since the timber was cut off.
Q. It was cut off a long time before 1925?
A. I don't hink anybody buying this property, any property like this, would make· a mistake by buying the timber
and not buying the land. I wouldn't want to own it a.t all.
Q. How do you justify assessing it for taxes at four dol1ars an acre?
..A. I didn't assess it. Nobody complained to us as the
Equalization Board about the assessment and our duties are
to sit and hear complaints which we did and when we find these
complaints are justified, we make adjustments.
Q. Do you think that land is assessed too high todayY
A. I think so.
.
Q. You don't think it is worth anything todayY
A. I wouldn't think so. In other words, I don't think it has
a sale value at all.
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Q. Has it any kind of value 7 ·
A. I don't think it has a farming value because it would
be prohibitive in price to put it in condition. I have land
near by that I attempted to have taken in with a. tractor and
other things and it cost a whole lot of money.

page 3120 ~

Q. Yon don't think it has any value at all for
anything!
A. Well, as I see it, somebody else might see a value there
but personally I don't see how it" can be utilized at this time.
Q; Therefore yon don't think any fire could hurt it or has
hurt itY
A. I wouldn't say so. I think it is just like it was as I
see it now as I saw it in 1925 or before. The conditions existing there are practically the same thing. There is a heavier
·growth of woods and grass on the p.roperty today, now.
Q. You saw it in 1928 or '24Y
A. Yes.
Q. And the comparison you are making is between the land
as it was in '2H or· '24 and as it is in this present Octobert
A. They had a fire there in '25, I believe, or '24--somewhere about that time,,_just what dates I don't remember.
I don't see the conditions, as I saw them-they looked practically the same thing. I don't see much difference in the
looks of the property.
Q. Mr. Still, did you make any changes on the Board of
Equalization when you didn't have any complaint from the
land ownerf
·A. Where it was called to our attention by any member of
the Board, whether the owner of the propf;lrty
page 3121 ~ complained or not, if it was brought to our attention at all.
Q. How did you arrive at any changeY On what basis did
you make it when there was no complaint made Y ·
A. By comparison.
Q. Did you ~ompare this piece of property with other pieces
of property that yearY
·
A. I don't recall. There was discussion about this property, but what the discussions were, I don't recall definitely.
Q. And you are expressing your judgment as to the value
of this property? You mean for us to understand you are expressing your personal opinion as to its worth; is that what
I understand?
A. Because I haven't attempted to sell it to anybody and I
haven't any idea what the other man's idea as to value would
be.
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Q. It is a question of your personal experience Y Your
Qpinion .-is that it is valueless Y
A. From my -experience over fifteen or twenty years, I
think you would have right much job getting a purchaser for
it under any conditions at any price.
Q. You have left what you first told me. You are not undertaking to express your personal opinion Y .
.
A. I say I haven't discussed it and therefore I wouldn't
know personally.
Q. I don't understand you yet.
A. Put your question again.
page 3122 } Q. Are you undertaking to express your personal o·pi:p.ion as to the :value of this property or
depending on people generally?
A. I don't see how I could ever arrive at the value unless
somebody stated· to me what they wanted with the piece of
property or I show it to some one and they make an offer
for it.
Q. If you will answer my question, my question was were
you expressing your personal opinion?
·
· A. That is my personal opinion.
Q. A-bout the value of the property 7
. A. Yes.
Q. That is what you are undertaking to express, your personal opinion as to the value of the property Y
A. Yes, as I see it today. My experience over fifteen years·
makes me make that statement. That is my personal opinion
·
about this property.
. Q. Do you mean to tell the jury that in your opinion you
couldn-'t find a sale for that property on the market at any
priceY
A. I don't know. I haven't tried that.
Q. That is what I am trying to get at, Mr. Still, whether
you are meaning to tell them it is. unmarketable pl'operty or
that ~rsonally .you wouldn't ·have it Y
A. I would have it personally.
Q. Is that all you mean to say to them or do
page 3123 ~ you mean to say more Y
A. And my opiriion is I don't think that it l1a:.;
any value, sale value.
Q. Although you don't know abOut it 7
A. At this time.
Q. But you don't know? You never tried to sell it?
A. I have never tried· to sell it.
·
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page 3124 ~

W. G. MORRIS,
.
having been duly sworn, testified on behalf of
the defendant as follows :

Examined by Mr. Gravatt:
Q. State your name and where you live f
A. W. G. Morris.
Q. What sort of work do you do?
A. Logging.
Q. Did you ever work for the Camp Manufacturing Company?
A. Yes, sir.
Q. Do you know a colored man named Ben Tann Y
A. Yes, sir.
Q. Did Ben Tann work for you any in 1930, last year?
A. Last year about August and we quit work, shut down,
couldn't sell logs and quit. Along about the last of October
or first of November some time, I couldn't say exactly, Ben
came back.
Q. When he came back in October or November, did yon
ask him anything about the big fire that had burned the
Richmond Cedar Works property and all of this property
where the men had been fighting for about two or three
weeks. Did you ask him anything about thatf
A. I didn't ask him anything about the Richmond Cedar
Works but I did ask him about the Camp people becanse
I felt kind of interested there. I worked for them for a
pretty good while and he told me. he had been working there
fighting fire.
page 3125 ~ Q. Did Ben make any statement in your pl·esence about his being on the railroad and watching :fire or anything about that, along that line f
A. Yes, sir, I heard him speak about that.
Q. What did he sa.yT
A. He said he and some fellow-they had him and some
fellow (I don't know who it was) watching to keep the fire
from crossing the track, and he went asleep and I think l1e
~aid a train come along and tp:e train waked. him .up and the
fire had crossed the track.

-i

CROSS EXAMINATION.

By Mr. Savage:
Q. How long CJ.id yoa work for the Camp Manufacturing
Companyf
A. About twelve years off and on ..
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Q. When did you leave them t ·
A. ·Last 'April two years ago.
Q. What did you do for them Y
-A. I was woods .. foreman·. · ..
Q. Were you under Mr. Widmerf
·
·
·
A. I worked with Mr. Widmer about two months. About
two months I worked under· him. ·
Q. How did you happ.en to leave them?
A. I quit and went to work' ·for inyself.
Q. You quit!
·
·
page 3126} A. Yes, sir.
Q. You weren't discharged!
.
A. Never have been 'discharged~ They. ~ever discharged
me. I was with them twelve years..
·.
Q. And you quit working ·for'them two years .ago.T
A. Two years last April, I think it was. ·
Q·. Who did you ten· about this conversation with Be1~
Tann and when did you tell thein?
·
.
.
A. Mr. Atkinson, I have been knowing him about seven
or eight years and I thought' he was State Fire Warden at
the time and he came to me about two months ago and
wanted to know if Ben Tann was .working with. n1e .and I
told him no, he hadn't worked none with me since last fall
and he kept on talking and he asked me did I ever hear
Ben make a statement about the fire and I told him .Yes, I
asked Ben about the fire several times and he wanted to
know what I heard him say and, of course, I didn't .think
l would ever hear it ·any more and I told him all I heard.
Q. Your relations with the Camp people are now very
pleasant?
A. Yes, we never had any trouble.
Q. You are particularly pleasant with Mr. Widmer?
A. Me and Mr. Widmer never had any trouble, no, sir.
Q. And you say that Ben told you he was asleep and when
he waked up the fire was burning!
A. He said a train waked him up.
page ::n27 r Q. .l\. train waked him up f
A. Yes, sir.
Q. He didn't tell you where he was asleep, did heY
A. Beside the railroad. He didn't tell me where.
Q. On the side of the railroad?
A. Yes.
I

. .

.
J. H. PARKINS,
. .
.
having been duly sworn, testified on behalf of the defendant
as follows:
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Examined by Mr. Gravatt:
Q. Will you please state your name, age,. .residence and
occupation Y
.
A. John H. Parkins, born in 1885. I don't know how old
that makes me-occupation, chemist,· analytical consultingagriculture.
· ·
Q. Where were you educated f
A. General high school education, Augusta Military
Academy and a.t the University of ·Virginia a.Iid post-graduate
course at the State College of ·Pennsylvania.
Q. What education particularly. have you had as an agri.:
cultural chemist 7 ·
· ·- ·
·
: A! I took a course in agricultural chemistry at the lTui.versity of Virginia and graduated in it and ·a· post course
. . in agriculture in the State College· of- Penn~ylpage 3128 ~ vania.
· ·
·
·
··
. · ·
Q. Since you completed your education what
have yon done and for whom, in a general way.
·
. A:. ·Right after ·college I accepted a position; ·right after
I had· post-graduated at Penn "'State. I accepted a positioll
_there at the .Agricultural ·Experiment Station and worked
on agriculture and agricultural problems concerning soils
and plants and animal nutrition and things of that kind for
one year. After that I was connected with the State Depart:. ment of .Virginia, the Agricultural Department, in the
capacity of Assistant State Chemist for nine years, deaJing
with all kinds of agricultural problems, fertilizer and soil~
inr.Iuded, and after that I was employed by the Royster Guano
CoiQ.pany in Norfolk, Virginia, for several years~ dealing with
agricultural problems and fertilizers and at the end of that
time 1 started a business· of niy owri kilown as the Norfolk
Testing Labol"atories; Inc., of which .I am V~ce-Pre~ident.
Q~ Mr. Parkins, my questions which Will be asked you will
be directed mainly to your expert knowledge as . an agd-:eultural chemist and. not as an analytical chemist. Ha·ve
you, at the request of the Norfolk & Western Railway Con1pany, been on the land involved in this suit known as the
Ackerly land, to make a study of that land· so ~s _ to t_est_ify
and give the jury information a8 to what yon sa~ on t;hat
land?
·
·
A. I have.
.
Q. Please tell to what extent you have made that ·examination of this block of land as to time and area and
pag~ 3129 ~ the lines traversed and the mileage covered f
·
·
A.Mayireferto·anoteY .· ·
·-·
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Q. Yes.
A. Together with Mr. U~zell, ·on the afternoon-leaving
here about 12 :30-of the 16th of this month, we went out
in this plot of land known as the Ackerly plot to determiuc
just exactly how we would make .our examination, ao we went
along the Norfolk & Western Rallway clear up to the western
boundary of the Ackerly plot. We walked a. short way into
that cutaway, right there at the boundary where the grauite
post stands, marked "Camp property" and "Ackerly prop·
erty''. We walked into that cutaway a. short distance, looked
around and came on down east along the railway track' and
walked int.o two of the other ~utaways, making three cut ..
aways we entered on that afternoon. Theil on the mornh•g
of the 20th, along with Mr. Altizer,. we spent the entire day
inspecting the property. I can't .see that map well. I havo
one here without any marks ·On it. Can I look at it 7
Q. I prefer that you ·would use tha.t one.
A. I thought, without inconveniencing anybody, I cou]d
look and they could all see. I will follow that map. This iR
the morning of the 20th. · We went out to the property and,
of course, approac~ed the r>roperty on the east end and went
over to the power hne. We traversed along that power lh1a,
entering cubtways that ran practically north. We viewe<l
from fifty feet up those towers the surface an<l
page 3130 ~ soil, so far as we could see it, and covered quite
a bit-T wouldn't go .into too much detail; it
will take time-covered quite a bit of property and on the
second day. All told we were out there the afternoon of the
16th, the whole day of the 20th, the whole day of the 2i1rd
and the day of the 26th, making three days and a half tlu\t
we consumed in making our survey of this property and during this time we trave-rsed all around the property, north,
east, south and west and went through all of those cutaways
that you see marked on your map there and through tlw
· right-of..way, the power line right-of-way, and in traversing
these lines we went off of them wherever we saw anything
of interest to us like a big stump stioking up. We walked
immediately over and examined all around about that and
if we saw any growth we went right over to examine H
and we covered not less than twenty miles.
·
q. Mr. Parkins, will you describe to the jury the things
which you saw on that tract of land1 ·
A. Starting in to make this description, right where the
fire was supposed to have originated, down at the west eud,
we entered the cut..a.way there at the first eut..away to the
west. -Going in there we found quite a fire damage going
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all over most of the plot. l.VIaking particular study of this .
fire damage all up along the western boundary,
page 3131 } two-thirds along· the western boundary, we
found fire damage but in my opinion a damage
traceable to a fire more than a year ago. The same thing
was the case in entering these other cut-aways. We found
evidence of deep seated fires of dates further back than a
year ago. That was the case all over the area we found
very badly damaged, with the exception of the very badly
damaged area right down at the corner there. I don't want
to get my directions out of line-right down in that. extren1e
end of the east line, extending over in a triangle westward,
following the triangle right in there, down the badly damaged area, about two-thirds down that line, extending in n
triangle over like this a.nd then straight along like this, coming to about our line that was marked G.

By a Juror:
Q. Was the damage in here 1
A. Yes, sir, right in this part, right here. We found soil
damage there. We found the soil damage all along here but
extending in a small distance a.nd right along in here we
found practically no recent soil damage until we got up i~
this corner and we found up in this corner another triangle·
that we thought was a recent fire. }faking rough estimate
of that, it is about two hundred acres.

a

By Mr. Gravatt:
Q. The reporter remarked the record didn't show what
you had said by saying ''From rere to here''. When I begin to examine you further I will explain it. _
page 3132 ~ A. That is in particular reference to where
we found the very recent soil damage. Then
over all of the portions of this map, extending from the
southern boundary as I have .just explained, over to the
power line, there was but slight soil damage and that was
very scattered. From the pow.er line over to the northern
boundary of the track the soil damage was slight but it was
noticeable. From that we have concluded absolutely that
this fire of 1930 was a sweeping surface fire that just came
on there and swept across there just like an aeroplane and
that the whole of the surface was burned, the whole surface
of the entire plot has been burned by a surface fire. Approximately half of that surface fire caused no real soH
damage. Mr. Gravatt is going to explain to you the two
hundred acres that was a soil damage, rather severe. The
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other seven acres was ·damaged---:-! would;n't say damagedwas burned over with a surface fire and there were- numerous
places ·where they had a soil fire that had -burned in it somo
~epth .but not leaving enormous deposits _of ash, showing~-~
very clearly' tha~ th_ere _had ·not ·been an--eno:rmous- thickness·
of peaty: material the~e to burn. · /1. good many· places we
found· that the peat was all burned off b~t that the ·ash de~
pos~t was very slig4t. That soil 9ut there, one fo<?t depth
of peat will ina:Ire o~e ·inch o~ ash and there were b~. fe'!'
places that we found one i~cli in ·depth of ash. ~{ost of
the places we found far less tlian half of an inch of real ash,
showing that. th~ peaty material had been -very
page 3133 } shallow. To go back now to the western end
where we started to make this inspection, to
carry out our theory that· it was a sweeping fire and not a
soil damage fire, we folJ,nd sprouts living with g:r~en leaves
on yesterday or day before yesterday and had it been a soH
damaging fire, as you know, there could have been on sprouts
from dead roots. If it had been a soil damaging fire the .
roots would certainly have been killed and everything tl1at
we saw on there indicated this sweeping, rapid fire with th~
exception of the damaged part that I outlined where the
soil was burned and, in· some places burned rather deep~ I
want to make an exception here to the three glades. Yon
all know what glades are. There .are three glades on the
north side of the plot near the eastern end. _ Thos~ three
glades have deposits in them ranging from three to fifteen
inches of mucky material but ~ight very readily·be mistaken
for ash but it is not ash altogether. It has, as a matter of
fact, one-half of one per cent ash in it but it is a:p. ac~uinu
lation from the natural drainage that has been there, as far
as I can see, for centuries and all of this great depth of
-silt and clay and sand a.nd one-half of one per cent of ash
has been~-accumulating there and is actually there and na
doub~ 'had some growth on it prior to the 1930 fire but, if I
may lle allowed to do so, I will say that yc;>u might liken that
to seed that has fallen on shallow ground. It
page 3134 } had no depth in which to grow and the burning
of a little bit of peaty material would easily
·o-verthrow and kill these trees that had no depth. The trees·
were lying there with the roots sticking up showing bow
they had burned put and not how they were growing down
into the soil because there was no substance in that soil. I
think, Mr. Gravatt, that ahout covers my story.
Q. Mr. Parkins, in these glade section~ where you found
this material, a mixture of sand and silt and ash _accum.u-
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lation 12 to 15 inches deep, if peat soil had been burned and
the burned peat soil left this deposit of ash, how high would
that peat soil have been before the :6.re with reference to
the ;rails on the tracks Y
L ·As I stated before, one foot of peat makes one inch of
ash so it would bave to have ooen at least fifteen feet of peat
piled· up there which would have almost put it level, I imagine,
with· the railroad track.
Q. ·Where you spoke of the two hundred acres of· soil injury in a triangular ·shape at the southeast corner of thi~
tract, will you· please go and look at the ma.p and try to
describe it in your testimony in such a way as that any
juror could take your written· testimony and go back to th<l
map and locate it. In other words, give your starting point
and your ontside boundaries on the map as nearly as you
·
can of this two hundred .aBres 1
page 3185 ~ A. Starting two.thirds of the way down the
eastern boundary, the damage Qame a triangular
course, following a triangle from that point.
.

r.

'

By Mr. Hughes:
Q. Use the letters Y
· A. Making a triangle ending at the cut lettered E, then
extending along from E about two hundred feet north of
the southern bo_undary, two hundred feet west, then stopping
there and beginning again over at B and running a triangle
two-thirds of the way up the western boundary.
Q. You mean one-third Y
~· One-third. That is right. Is that clear!

By Mr. Gravatt:

Q. I think that makes it so anybody can follow that map
and locate it. Did you see soma holes on that lan~ Mr.
Parkins?
A. All over, yotl mean Y
Q. Yes.
A. The whole plat f
Q. Yes.·
A, Yea, sir, fuii of them.
. Q. When were those holes made on that land-by the fire
of October, 1930, or by some other fire?
A. The very great majority of the holes were made prior
to 1930.
·

page 3136 ~ By Mr. Savage:
·

·
Q. Do you mean that is your opinion or do
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yQu mean to state that as a fact within your knowledge?
· A. Well, it is my opinion, to the very best ·of my knowledge and belief.
. ·
·
Q. You never saw it before the fire?
A. No, never saw it before the fire.
Q. That is your expert opinion as a chemist? That is all
it is Y ·
A. That is all it is.
By Mr. Gravatt:
Q. Mr. Parkins, what physical things did you see on· the
ground which you used in forming the opinion which you
have given?
·
.
A. That was very largely based on the lack of fresh ash
deposit and further on the fact that over at least half of
this land the surface showed only a scorch and showed conclusively that it had not gotten hot enough to ·get a deep
seated fire in that peaty material. A few exceptions to that
where evidently there had been a .great accumulation of
brush, dead timber, and so forth, where it caused a hotter
fire than this sweeping fire, or rather· a fire -that staved
longer and it burned some new holes in there and left ·n!3W
ash deposits in them but they were· very scatteririg.
page 3137

~

CROSS EXAMINATION.

By Mr. Savage:
Q. Mr.. Parkins, ·you testified in the case of the Richmond
Cedar Works against the Norfolk· & Western Railroad, did
you not!
A. Yes, sir.
Q. In that case you testified ou behalf of the Cedar Work~ t
A. Yes, sir.
Q. In that case you testified for something like a day on
the stand, did you not Y
·
A. Or longer.
Q. And in that case you were employed by the Richmond
Cedar Works Y
A. 'Yes, sir.
Q. And you made an examination of the land of the Richmond Cedar Works that was burned contiguous to the
Ackerly land on the southt
A. Yes, Sir.
:i
Q. Burned by the same fire Y
. A. That I don't know.
Q. Suppose'd to have heen burned by the same- fire Y
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A. Supposed to have been burned by the same fire so I
hear.
Q. Burned at the same time 1
.
A. During the same fall.
page 3138 ~ Q. Will you tell the jury-you made a very
·
thorough examination ·of the Richmond Cedar
Works land, did you not Y
A. Yes.
Q. vVhen did you make that examination, by the way?
A. Last fall we started to drawing our samples on the
20th day of November. We drew a. number of samples from
all parts of that burned over area and those samples were
analyzed, examined and analyzed some time between N ovmnber 20th and, I would say-this may not be exactly-the
middle of January.
Q. In other words, your examination of the Richmond
Cedar Works land was made in the year 1930 f
A. Mostly, the examination of the land altogether.
Q. That was within a very short time after the burning
of this fire Y
A. Yes, sir, the fire was actually burning when we first
'vent out.
Q. While you were do'vn theer this time looking at the
Ackerly land you went to the boundary of the Cedar Works,
did youY
A. Yes, sir.
.,
. Q. Could you tell, if you hadn't known by the survey, where
the Ackerly stopped and the Cedar Works began?
A. It would have been impossible if I hadn't had the man_
with me to show me. I wouldn't have known any.thing about
it.
Q. Was there anything in the ·character of the land when
you got there tha.t would show a very perpage 3139 ~ ceptible difference 1
A. Where I approached it_ there was nothing
to tell the difference. I approached it right on the eastern
boundary·Jine.
Q. But you went down the southern boundary· line of
.
Aekerly, didn't you?
A. Yes, I walked all around the whole plot.
.
Q. And along there on your right hand and on your left
walking down there was the land substantially looking alik~
when you were there this fall Y
·
A. Yes, with the exception of one little place.
Q. Leave out the exception then for a minute. Generally

.
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A. So it did.
-.
·
Q. In your testmony as to: the lfmd of the Richinond Cedar
Works did you say that Ian~ had been damaged? ·
.
Mr. Gravatt: We object.. It ~as nothing to do with thi~
case.
.,, 1
The Court: It is the sanie sort of land. I expect he has
got a right to ask that. You are trying this case and not
·
the Richmond Cedar Works case.
Mr. Gravatt: We object and want. to save the point. .l
thinkl if your Honor please, we· are going into a matter that
is gtnng to take a great deal of time that brings into this
case a lot of immaterial matters.
page 3140 } The Court: I think you can ask him that'
question. Of course, the jury understa!!~ that
.
they have nothing in the world to do with that other case.
Mr. Gravatt: I want to also make the point that we didn't
ask this witness one thing about the Richmond Cedar Works
and what he did down there and Mr. Sav:age makes him
his witness.
Mr.· Savage: I can't agi-e.e to that. I have a right to cross
examine this witness to test his general knowledge and his
credibility.
The Court: Go ahead.
Mr. Gravatt:. And we object to all th~se questions, the
leading question which ha.s been ask~d and any that. they
may ask.
The Court: I ~hink_ you ~an cross examine· about that.

· Q. (The question was read.)
A .. Yes, sir.

-.
•

o'

I

',

•,

....

,I

~·

By.Mr. Savage:
Q. Will you explain to the jury the difference that you
found in the land when you go_t there. on the Cedar Works•
and on the Ackerly that br~ngs about the difference in your
opinion as to the damage by the 1930 fire Y .
· A. The condition as fou;nd on the .Ackerly land is not to be
compared with the condition' as found on the Richmond Cedar
"\Vorks plot. We found over on the Richmond Cedar Works
·
plot a desolate area burned entirely, with a few
page 3141 ~ exceptions of islands of peat which were scat~
· tered ·an about -at distances so isolated as to
make it impracticable to lev_el them down and, ever be of
any agricultural value. That: was what we found out there,
4

.-------
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with a heavy ash deposit, estimated from three to six inches
deep. We found these stump holes burned down deep and
filled with just the same kind of material that was found
out on the level surface where three and four feet-·in some
cases more-of peat had been burned. The deposit left all
along the surface, down in the stump ~oles,: was identical.
~l1hat is what we found on the Richmond Cedar Works property. We found in going over the Ackerly plot, starting up
at the western boundary, it burned out under all of these
stumps, or practically all of them and had a black humus
material ranging in depth from a half inch to a.n inch and a
half, and down under that we 'found the evidence of leached
ashes.
·.
Q. Leached where water has been running over them?
A. Leached means washed out. It means an ash that has
been wasped out. It did not appear to us to be a. fresh ash.
In fact, we know it wasn't a fresh ash and this humus material had not been there long enough to form peat. It was a
humus material. Humus forms before peat and in most cases
we found just that condition and in going along we found
that many of the roots were sprouting up, had. sprouts on
there that would be a year and two years old and in full
leaf right now, green and pretty and alive and that was the
condition found over the Ackerly plot. as against
page 3142 ~ the condition found on the Richmond Cedar
Wo~&
·
·
Q. When you looked at the Cedar Works it was very
shortly after the fire Y
·
A. Yes, sir.
· Q. When you got to the northern line of the Cedar Works
land last fall right after the fire, how did the Ackerly land
~~'

.

A. I never went to the northern boundary of the Cedar
Works. Mr. Dudley can outline to you the course I 'tool{
through there. I didn't go t(} the northern boundary~
Q. How close did you get to the northern boundary! You
went all over the Richmond Cedar Works land Y
A. I would have to ask for information to answer that
question and I would be delighted for Mr. Dudley to teH
yon. He was my guide.· I didn't know a thing about it. He
guided me through th~re and he aimed to take ine right
through the middl~I can't name. the plots right now, but
after we crossed the Portsmouth Canal we· went· about half
way down the burnt area to ·our west, crossed that Portsmouth Canal and entering the central portion of the burnt
over area of the Richm9nd Cedar Works. and went due west.
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By Mr. Gravatt:
Q. Here is a map of the Cedar Works lands here.
A. That is fine. We started right in the middle (referring
to Exhibit No. 4). We started right here at the eastern
boundary of the Richmond Cedar Works and
page 3143 } crossed the Portsmouth Canal and entered the
damaged area of the Richmond Cedar Worl{s
tract.
By Mr. Savage:
Q. How far is that from the Ackerly land 7
A. I can't tell.
Q. Don't you remember?
A. Well, as well as I remember it was· a mile and -a half.
Q. From the Ackerly la.nd Y
A. Yes. I understood it was about three miles from here
hut, if I am wrong, I want to be made right right now. I
made no measurement. I entered the central portion and
walked one mile and a half right up through the middle of
that land and turned at right angles and went straight down
to the Richmond Ceda.r Works drainage canal.
Q. How far did you go when you went on that course?
A. A mile and a half, and this was something like three(JUarters of a mile until we crossed over that canal.
Q. In other words, you were north of the Richmond Cedar
Works canal three-quarters of a mileY
A. Yes, sir.
Q. How far could you see when you were down there last
fall?
A. I wouldn't know in distance but I would say just as far
as I could see where there is nothing to interrupt you anywhere. I could see a city block but I couldn't
.
page 3144 ~ recognize you at the other end of it.
Q. There was nothing to interrupt your vision
from the Cedar Works land to the Norfolk & W e's,tertt Railroad, was there? You could have seen somebody at the Norfolk & Western Railroad?
A. I couldn't answer that question. I· didn't walk np there
to see whether there was anything to interrupt me. L saw a couple of trees up there and saw a bear in one of them
but I don't know whether that was on the Richmond Cedar
Works land or not.
Q. Mr. Parkins, will you say what was the difference in
the appearance of this burned area when you were there last
fall and when 'you 'vent back again this fall' was there
.very much difference in itY

.(
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A. I wasn't on the Ackerly property last fall.
Q. You saw the Richmond Cedar Works this time, you
said. Was there any difference in the looks of it Y
A. I have seen the Richmond Cedar Works, one corner.
Q. Did it look like it did last fall when you 'vere there Y
A. Oh, no. It did not look like it did last fall.
Q. When you were there last fall this burned area looked
like a desert, didn't it f
A. Yes, sir.
Q. It was desolation Y
A. Yes~ sir.
Q. When you went back this fall the area had grown up
with weeds and grass and one ·thing and anpage 3145 ~ other?
A. Everything that I predicted in my testimony of last summer was growing on that Richmond Cedar
Works property when I was out there this month.
Q. And you said it would grow up in weeds and cattails T
A. I said it would grow milkweed and cattails and rushes
and dogfennel and just such stuff as is out there.
Q. And it would never grow anything else in your opinion T
A. I did not say it would never grow anything else.
Q. What did you say?
A. I said that it was a total loss, not meaning a permanent loss. I said it was a total loss Iaet fall and it 'vas.
Q. Did you give the duration of the loss, in your opinion?
A. Not in years.
.
Q. What did you give it in-in centuries f
A. If you find it there, of course I did.
Q. I am asking you f
A. You are taxing my memory. If my memory is correct,
I said in years to come. I don't know whether I said the
·number.
Q. Was it your opinion at that time that the growth like
you have described of weeds and milkweeds and other- worthJess growth would be the only growth for years to come?
A. Yes, sir.
·
Q. And you meant many years to come Y
A. Yes, sir.
Q. Mr. Parkins, as I understand, when you
page 3146 ~went out to look at the Richmond Cedar Works
land the damage done by the fire stood out in
all its nakedness, didn't it?
A. Yes, sir.
Q. When you went up this year to examine the Ackerly
land you found a. good portion of the surface covered with
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milkweed and other kinds of 'veeds that covered up the
land Y You had to get in to look to find it Y Isn't that true 1
A. Well, .we didn't see much milkweed up there. We saw
mighty little.
Q. My question is there was growth up there that keeps
you from seeing the land 7 ·
A. Yes, there· is growth there~
Q. And you have to go in now and make your way .in to
find just what :is the situation t
.
A. No, the. growth is not so dense as that. I :Qarl no troubla~.
to make a thorough examination of the soil in three days
and a half. It probably took more time.
Q. Mr.. Parkins, it has been testified here-of course you
know, you have been there-by witnesses for· the defense
that the growth was so dense they had to cut lines in order
for you to get through it; is that right?
A. In order to get through it and to malre any time at ail,
certainly. I can go up there and walk.
Q. It was quite dense, wasn't it 7
··~:
A. But naturally it facilitates matters. Those
page 3147 r lines were cut through there in order to facilitate matters.
·
Q. When you looked at that area this fall, unless you went
into it and ma.de a careful examination, it looked just like
a growing area of undergrowth of weeds and stuffY You
couldn't tell whether there had ever been any fire there except for the trees up high Y
A. You are right, except for these glades that I explained.
The glades were very visible.
Q. When you were there examining the Cedar Works land
last fall, there was nothing to obscure your vision of just how
the stumps and the ground and everything else was burned,
was there?
A. No, sir.
Q. Mr. Parkins, do you know Mr. Gooch Y
A. Yes, sir.
Q. Do you know anything about him Y
A. No, sir.
Q. Do you know who he is Y
A. Well, as a matter of fact, I don't. I traveled with him
a whole day. I met him and he was introduced to me as
ltfr. Gooch and I haven't heard a.ny of his credentials or
asked for any of them and I don't know, strictly speaking-_
you are speaking of the gentleman, 1 suppose-I don't know
what his title is.....:..foreste'r or som~thing !lr surveyor or some-
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thing. He was up there. Yon mean the gentlepage 3148} man that has been in here testifying!
Q. Yes, was he with you when you were up
theref
A. Yes, sir, one day.
Q. He was up there supposed to be making a careful examination of this land, was he not Y
A. I couldn't tell you what Mr: Gooch was doing.
Q. Did he go along with you the day he was up there f
A. Yes,. sir.
Q. He made as careful an examination that day as you
didf
A. I don't know. I ~ve all of my time and attention to
the examination of the soil.
· Q. If Mr. Gooch said that he found areas up there where
the ashes• were six-inches deep, -then I understand if that be
true you tell the jury there has been six feet of soil burned Y
A. If that much ash is there, there is bound to have been
six feet of soil burned.
Q. You don't agree with him in thinking there was si:x
inches of ash there f
A. No, the deposit can so readily be mistaken. I didn't
see any place. on the northern part of this Ackerly property
that could have six feet of peat. It simply could not have
been there.
· . Q. And therefore you reason by deduction that since there
could not have been six feet of peat, there could not have
been six inches of ashes f
page 3149 r A. No such thing. J walked all over the land
and looked for the ash and the ash is not there.
·Q. Then Mr. Gooch is wrong when he said six inches of
ashY
·
·
A. No, indeed, I would not say such a thing. Mr. Gooch
may have been mistaken and I may be mistaken but· I carried the material to my laboratory and tested it to :find out
what it was. It looked like ashes but, in my opinion as stated
before, a number of men yesterday, I told them it was not
ashes.
Q. Did you think it was ashes before you took it to the
·
laboratory Y
A. No, sir.
Q. You knew it wasn't ashes before yon took it to the
laboratory?
A: I knew it was not ash.
Q. And anybody that knew his job ought to know ashes
when he sees it without having. to analyze it Y
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A. Yes, sir.
Q. How deep did you find ashes on the Cedar Works land f
A. The deepest place that I measured was 15 inches.
Q. And you mean to say you actually found 15.'inches of
ashesY
A. I misunderstood your question. Did you say ashes?
Q. Yes.
A. I misunderstood you. I thought you meant this deposit
that you have been calling ashes. I did not see an inch of
freshly made ashes.
page 3150 ~ Q. On the Cedar: Works land Y
A. You have Jumped over to the Cedar
Works!
Q. I am afraid you didn't hear. I asked you how deep
did you find ashes on the Cedar Works land when you made
that examination Y
A. As well as I remember, gentlemen, I found some as deep
as four and five and maybe six inches.
Q. Then, in your opinion, there was peat on the Cedar
Works land that burned to the depth of four or five or six
feetY
A. Yes, sir.
Q. Mr. Parkins, what effect on the appearance of a deposit
of ash would a year's rains and a year's standing in water
haveY
A. Original freshly burned ash is very fluffy and is, of·
this material1 very light in color; when water falls on it
that fluffiness all disappearS! and water washes out of that
ash, if it comes through often enough, all of the alkaline
salts. Particularly will it wash out all of the potash. · ·
Q. I don't mean to interrupt you. I don't know whether
you heard my question or not. I asked you what difference
in appearance did the ash have Y
. ·
_
A Juror: He is trying to tell you that right now.
Mr. Savage: All right, if he is, go ahead. I thought he
'vas telling me what happened to it.
page 3151

~

A. I am telling why it appeared diffP-rently.
At first it is a fluffy material of light weight and
after it has -leached through with this acid water which is
down under all the peaty material out there, it dissolves out
certain parts of that deposit and leaves a sandy material
that when you pick it up in your hand it is sand with a
sandy,· clay-like feeling and heavy.
· Q. How long would water have to stand on these new
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burned ashes in order to bring about the change that you
have just described Y
A. That is impossible to answer. Water comes up and
goes down. It doesn't stand. If water came up and stood
and did not go down it would be a. very slow process but if
the water comes up, goes down and a different lot of water
coming up each time and if the water is acid, passing up
through this alkaline material like this, it leaches out very
readily, depending entirely upon the original depth and the
amount of water that is coming up every time.
Q. I don't know whether I can get you more specific or
not. How many times would the water have to come up
and go down before the change in the appearance wouid be
manifest?
A. The first time it did so a certain amount of change
would be very evident.
· Q. Could you find those ashes there five years after there
had been five winters of water, rain and sand
page 3152 } going down and coming up again Y
A. It is very likely that you could not.
Q. Could you find them in three years under those conditions?
A. If those three years happened to be extraordinary dry
years. Last summer they might have laid out there all summer. and not been hurt at all but it is beyond any man to
say how long.
Q. If you have a wet season of several months with much
rain, the appearance of that ash will change Y
A. The very first time you have tha.t ash wet the appearance of it and the qualities of it do change.
Q. When that ash is fluffy, if I may use your words, immediately after it is burned, it is fluffy and powder like, is
it not?
A. Yes, sir.
Q. After the water has stood on it or come and gone on
it, its consistency is close packed; is that right Y
A. Yes, sir.
Q. So that its thickness is reduced Y
A. Yes, sir.
Q. Materiallyf
A. Depending entirely upon the quality of the ashes. It
may, after the description you have given there, cease to be
ashes. It may not be ashes any longer.
page 3153 ~ Q. What would it be then Y
A. Then it would be silt and sand and clay.
Q. Is silt and sand and clay the stuff that you said looked
0
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like ashes but when you took it to the laboratory it wasn't
ashes?
·
· ·
A. Yes, sir.
.
Q. So that, as· I understand you, after a duration of this
wetting and drying process, the original ashes turned to silt
and clay and sand; is that what I understand?
A. That is right.
Q. Mr. Parkins, did you make an examination of .this soil
·
on the Ackerly property 7
A. A thorough examination of it. You are not referring
to an analysis of it, are you 7
·
Q. I am not expert enough to know.
A. If you put over to me what you want.
Q. I want to know if you made examination enough of it to
be able to say \Vhether· it was fertile or non-fertile or whether
it would grow some crops or wouldn't grow good crops 7
A. I think so. I traversed at least twenty miles of the
most representative or rather all kinds of that property. I went over twenty miles of it. I don't kno\v what you all
think, whether that is enough for me to traverse or .not.
Q. Did you find it fertile or non-fertile?
A. I found on the whole it to be fertile land.
page 3154 ~ Q. Did you find it to be or 'to have been Y
A. I found it to be right now.
Q. You think it is still fertile land f
A. The majority of it.
Q. Do you think it is land of the same quality that you
found on the Richmond Cedar Works?
A. No, sir.
Q. What difference is it'
A. The difference in the depth of rich soil.
Q. Which way was th~t diffarence 7
· A. The difference in the number of feet of peat deposit
on this land. The difference was in the number of peat
deposit on the land now.
·
Q. How much did you find on this land now 7
A. I saw places where the peat was three feet deep down
but they were few.
Q. And they were in little islands, weren't they 7
A. No, sir.
·
Q. How were they Y
A. Not on the 'vhole at all. They were pretty uniform.
Most of that was slightly scorched, indicating that a rapid
fire had swept over there, showing a little scorch on the surface of that peat but it did not show anJ1Vhere on a whole
that ·there had beeri a soil :fire. .
·

1.928

.:. ~: Hnpre:oie Court. of .Appeals of Virginia. ~ · ~ ~ ·

,......
l

:~;.·.

Q. Did you examine the power line!
A. Yes, sir.
Q. What was the situation there· with reference to the· railroad Y Was the railroad sitting up on top
of soil that hadn't been bnmedf
A. Well, I w~s told not to make a study of that pa.rticuIarly, because they had been putting in ilew cross ties. I
examined quite a bit of th~t but I learned that they had
been putting in new cross ties to take the place of ties that
had been burned out. If that is the case I don't feel qualified to talk about it. If they haven't put any new ties tn
there, then I can tell you all about that.
Q. Yon ca.n tell whether they put in new ties or whether
they didn't put in new ties, as to whether the bed on which
that track sits is above the land on the side of it or not,
ean't youf
A. On a whole it is above.
Q. How much!
A. Well, not much, possibly six to ·ten inches.
Q. You think that would cover itT ·
A·. Well, that is my opinion, but I didn't measure it.
Q. You didn't take any particular notice of it Y
A. I did right at :first but I was told these new ties were
being put in so I didn't know where a new tie had been
put in and where it hadn't.
·
. Q. Did ~Ir. · Uzzell tell you that Y
A. No, .sir.
·
page 3156 ~ Q. Who told you Y
A. What is this fellow's name-Mr. Altizer.
Q. Hee is the engineer for the railroad f
A. Yes, sir.
·
Q. He said he didn't care to have you examine that place f
· :A.. No, he did not. He said ''For your information, I do
:not know when new ties have been put here, but they are
putting in new ties from time to time" and then as I went
along I found new ties laying out at the side, preparing to
be put in, so while I have a great deal of information about
that track through there, I hesitate to testify about the condition that has been partially re~edied.
·
Q. You probably know that this jury is going out to look
at itY
A. I hope they are.
Q. Yon are willing to tell them before they get there how
high that road bed is above·the land next to it, aren't yon,
or did yon look at it well enough to knowf
A. Oh, well, I just made the reni.ark that in my opinion-

page 3155
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I wasn't out there for that purpose, but I think it is around
ten inches.
.
Q. Rather than six to ten Y
• A. Well, I don't know. I couldn't tell exactly how far you
are from me but I would guess twelve feet.
Q. I will sa.y you are pretty slick on guessing if you ask
me. Mr. Parkins, did you have any conversation
page 3157 ~with Mr. Lawrence after you had made an
examination of this Ackerly land T
A. No, sir.
Q. You didn't talk to him at all, Mr. Julian Lawrence?
A. I ca.n 't tell you the_ last time I talked to Mr. Lawrence
but not after I had made any examination of this plot here.
Q. Wasn't it a.fter you had been out there once at least T
A. Yes, but not after I had made any examination, I 'vent
out there to see if it was possible for me to conscientiously
testify in this case, and I found it 'vas fairly possible
for me to conscientiously get up here and tell the truth.
Q. Mr. Parkins, at the time-

Mr. Gravatt: Go on with your explanation.

By Mr. Savage:
Q. Have you finished!
A. Yes.
Q. At the time you talked to Mr. Lawrence, did you tell
him that this Ackerly land was, you found from going out
there, just about like the Cedar Works land-damaged just
·about like the Cedar vV orks land and that you told the Norfolk & Western that you couldn't do them any good in this
case!
A. No, sir.
Q. What did you tell him?
A. I told him, to the best of my memory, that I seriously
doubted that I could do the Norfolk & Western
page 3158 ~ any good. I did not tell him anything about
the condition of the Ackerly land because I had
not been on it. I had seen it and I was assuming that it
would be similar to the Richmond Cedar Works land and
that I certainly doubted, and I told counsel for the Norfolk
& Western that I so much doubted that I would be able to
do any good that I would not accept their ease unless they
sent me out at their expense to spend a day on the Ackerly
property and it was not until I had spent a whole day 'on
the Ackerly property that I came back and told them tha.t
I fo.nnd· conditions that I could testify to· in their favor;
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Q. As I understand then, Mr. Parkins, you, in this case,
found conditions fortunate enough for you to be able to testify for the defendant in this case and for the plaintiff right
across the line and doth both conscientiousiy 7 That is your..
fortunate position 7
A. Yes, that is what I found.

RE-DIRECT EXA1\1INATION.
By Mr. Gravatt:
Q. Mr. Parkins, I am reading from the opinion of His
Honor, Judge Coleman, which quoted a bit of your testimony in the Richmond Cedar vV orks case.
Mr. Savage: If your I-Ionor please, I object. That is the
very thing you wouldn't let me do yesterday.
The Court: It is not a question of reading
page 3159 ~ from my opinion.
Mr. Gravatt: I have got some rights. You
have let this opposing counsel take that ma.n for forty
minutes on the Richmond Cedar Works case· a.nd I am simply
trying to ask him one question.
The Court: The point I am trying to make is this, that
instead of reading from my opinion_:_! am not objecting to
your reading from the evidence in the case.
Mr._ Gravatt: I am trying to sa:ve time. I am not going
to read a word from your opinion, but a question and answer
.
I :find in your opinion.
Mr. Savage: I undertook to do exactly the same thing,
read from the evidence given in the Richmond Cedar Works
case, and my friend objected and you sustained the objection and said I could ask him anything I wanted to if I made
him my witness but I couldn't read testimony he had formerly given and I ask you to sustain this ruling also, if you
do it against us, to do it for me.
·
The Court: I thought you made a point about reading
from the opinion.
1\fr. Savage: I am talking about his testimony. My objection is based on the fact that he is going to undertake,
and I assume, to do exactly wha.t I undertook
page 3160 ~ to do yesterday, to read a question and answer
and I was not permitted to do so.
'rhe Court : I decided against you in or~er to contradict
him. I was taking up the question of the opinion. I thought
you meant you offered to introduce the transcript ·and it was
excluded. Upon what theory can you read 'from ·that!
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Mr. Gravatt: lYir. Savage has asked this witness about
the opinion which he expressed in the Richmond Cedar Works
case. I want to asked him if he expressed this opinion in
response to this question in the Richmond Cedar Works
case. That is all I want to ask him. He is not my witness
on that business. I didn't ask him a word about the Richmond Cedar Works case. I studiously and carefully avoided
it. When he agreed to testify for us I told him I would not
ask him a question about the Cedar Works case and I would
not embarrass him on that point and that has all been
brought in by the other side and I respectfully _submit that
he is his witness and in order to get the record right, if
it should be necessary to preserve this record, I simply want
the privileg·e of asking this witness one question in the language that it was asked him in the Cedar ·works case and
a11swered.
The Court: I think inasmuch as Mr. Savage has asked
him about his opinion in the Cedar Works ca.se
vage 3161 ~ you have got a right to ask that.
Mr. Savage: I want to get straight on this
record. Your Honor ruled that I had a right to cross examine
him and I didn't make him my witness. I followed your
Jionor 's ruling ·when I asked him these questions, and I had
your Honor's ruling to go on when I did it.
The Court: I adhere to the ruling that inasmuch as he
had questioned him alwut the Cedar Works case, you can
ask him about that.
·
~fr. Savage: On yesterda.y I undertook to do exactly what
my friend is undertaking to do.
:rvrr. Gravatt: I will withdraw it. I don't want any possible
question of error in this record against me. I can ask him
'\ithout it.
The Court: My recollection is the case you have there was
in some respects correct but it was different surroundings,
·
different circumstances.
By Mr. Gravatt:
Q. Mr. Parkins, ~Ir. Savage has asked you about your
opinion as to the damage done the Cedar vVorks property
as expressed in the trial of the Cedar Works case. He has
asked you if you have this October viewed any of the Cedar
Works case. He has asked you if you have this October
viewed any of the Cedar Works land and how it compares.
I ask you if your recent vie'v of the Cedar Works la.nd and
seeing the growth of vegetation upon it caused you in any
way to change or modify an opinion expressed in the· Cedar
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Works case as to the length of time this vegatation and growth would come upon the land and
its luxuriance. If so, please state wha.t effect
the view had upon your expressed opinion f
A. I stated in the case of the Richmond Cedar Works
that the growth of milkweeds, rushes, ca.ttails and dog grass,
and so forth, would be very scant this summer of 1931. I
have to admit that it is luxuriant and tha.t I am amazed at
the denseness of the growth this :first summer, although the
character of the growth i~ exactly as I had outlined that
it would be.

page 3162

~

By a Juror:
.
·. Q. '!,his silty or sand clay substance that w:as formerly
ashe a, l1ow deep did you say that was 7
A.. I found it in these glades you speak about, the natural
drainage glades, to be as deep as fifteen inches.
Q. I mean over the top in general?
.
.A. On the prope·rty in general it is fair. I was explaining these glades, and some of the big holes. On the property generallyQ. You say it was about half an inch to an inch 1
A. Generally speaking it doesn't cover the area at all.
Under some of these tree holes, down in these deep holes,
it is there but it is naturally throughout the years wa.shed
down into these drainage glades and deposited heavy down
in there a.nd deposited heavy in some of these tree holes, but
not generally over the a.rea.
Q. Do you have any means of accurately depage 3163 } termining how deep the fresh ash was 7
A. Well, the only means we have of deter:..
mining that is by observation of the surface soil. and the
examination of the soil. If there is nothing evident on
the surface of the·soil, then it should be evident in the ·:first
inch or two of the soil that it has been mixed in but it is
im.possible from what we have seen there for there to have
been more than a fraction of a.sh deposit~d all over that
aw.:aa from all of this dry vegetation which you see green
ont there this year but was dry as a bone last year. It just
swept over there like a hurricane. That deposited a little
bit of ash which was not detrimental at" all.
At l :20 P. !ti. a recess was taken until 2:00 o'clock P. M.
for lunch.
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page 3164 ~
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AFTERNOON SESSION.
Portsmouth, Virginia, October 28, 1931.

~fet

at the expiration of the recess.

Present: Same parties as heretofore noted.
Mr. Gravatt: The defendant rests.
Mr. Savage: If your Honor please, and you gentlemen of
the jury, on aooount of a.n automobile accident one of the
witnesses was unable to attend and in lieu of taki~g his deppsition, counsel has stipulated that this statement may be used
which I will now read to you :
"It is stipulated and agTeed by and between counsel for
plaintiffs and defendant that J. T. Farmer, a white man of
Elizabeth City, North Carolina, if called as a witness on
behalf of the plaintiff, would testify as follows:
''That he is-now and has been for eight years employed by
the Bureau of. Animal Industry of the United States Department of Agriculture in the eradication of. cattle ticks, tl1at
during the fall of 1926 and all of 1927, up to November, ·he
'vas engaged in killing cattle then running wild on the land
of plaintiffs and on the adjoinng land of Richmond Cedar
Works, that during said period he lived at a camp on the
Richmond Cedar Works land near the western end of the
Ackerly tract, the purpose being to kill all of
page 3165 ~ said cattle and thereby eradicate the Texas Tick
Fever, that in doing this·work he hunted over the
entire Ackerly tract and had occasion to observe whethe_r or
not the soil would burn, that there was praetically no soil
burn on any part of the Ackerly tract, that the cattle· killed
by him during that period were hauled out of the woods on
mule carts and there were· not enough holes anywhere· over
the tract to impede the work of removing the cattle; that he
visited Ackerly land-in June or July of this year and found
that generally speaking the level of the soil had been lowered
approximately two or two and one-half feet since 1926.
"It is further stipulated that the above statement of J. T.
Farmer shall be considered by the jury as if the said J. T.
Farmer had testified to that effect in this case. ' '
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H~UGH JOHNSTON,
having been duly sworn, testified on behalf of the plaintiff
in rebuttal as follows :

Examined by Mr. Savage:
Q. ~Ir. Johnson, will you please state your namef
A. Hugh Johnson Y
Q. What official position do you hold in Norfolk County f
A. Commissioner of the Revenue.
Q. Do the books in your office show the assessment of lands
in the county?
·
page 3166 ~ .A. Yes, sir.
Q. Will you look at your books and tell the
jury the assessment of the land of C. A. Ackerly and others
for the year 1925 as shown thereby?
A. Well, this is not the 1925 book. This is the re-assessment book made by the land assessors for 1925.
Q·. 1\IIade in 19·25 Y
A. Made in 1925, but that becomes operative in 1926.
Q. In other words, the assessment made in the year 1925
is the value on which it is assessed for taxes the next year?
A. Yes, sir.
· Q. That assessment was made the regular five year assessment period?
.A. Yes, sir.
Q. In the year 1925 Y
.A. Yes, sir.
Q. Mr. Johnston, when were the assessors apointed to make
that quinquennial assessment?
A. January 1, 1925.
Q. When did they finish their work, do you know Y
A. Yes, sir, October 13, 1925.
Q. They were engaged at their work during the year, were
they!
A. Yes, sir.
page 3167 ~ Q. "\Vhat assessment was made of·the Ackerly
land a.t that time?
A. That is in Deep Creek. I haven't looked. at it on the
present land book. I haven't had occasion. You want the
total assesment or the assessment per acre f
· Q. Either way. You might give both. Is it all assessed
alike, Mr. Johnson Y
A. No, sir, there are two assessments. There is a small
piece of two and one-seventh acres assessed 4ifferent from
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the rest. H. B. and C. A. Ackerly, A. 0. Renwick and J. C.
Leggett.
· ·Q. Approximately 1,800 acres 1 ·
A. This book shows 1,624 acres at $4.00 an acre, total assessment being $6,490. The next line shows 2 1/7 acres at
$10.00 an acre, or $30.
Q. Is that the assessment as made by the land assessors
for 1925?
A. It is the assessment made by the land assessors in
1925.
Q. That assessment was not .changed by the Board of
Equalization Y
A. I can't be sure about it. I haven't looked it up, !fr.
Savage, and I don't think it has. I will be glad to find out if
you want me to.
·
Q. I think ~Ir. Still testified to that effect. Will you be
good enough to ascertain whether that was th~
page 3168 ~ assessment made by the assessors or whether it
was changed?
A. I presume it would be sufficient to look on the current
land book and if it is assessed for that amount it would show
it has not been ~hanged.
Q. Maybe I didn't make myself clear. The assessors made
, the· assessment during the year 1925 T
·
A. Yes. ·
Q. After they finished their work, the Board of Equalizaiion comes into function, doesn't it?
A. Yes, sir.
Q. I want to know whether this assessment was the. one
made by the assessors or whether it was altered by the Board
of Equalization Y
A. I see what you desire and I will have to go back, of
.course, to testify accurately as to that and I believe that
Board was ealled the Board of Review. I am not sure about
that. The Board of Review they had after the 1925 assessment-of course, they did a lot of work and I don't recall
where their minutes are now. I don't know that they ever
considered this land. I was just asking if it would be sufficient, the fact that here is the orignal assessment made by
the assessors _in 1925, there has been no general reassessment since 1925, and, of course, if the present land book carries the assessment of $4.00 an acre, that is proof that it has
not been changed.
Q. That will be sufficient. All I
trying to
page 3169 } get into the record that there is the assessment
made during the year 1925 by the assessors and
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not. a revaluation or change ·made by any Board of Review
or Board of Equalization.
A. I am satisfied in my own mind that that is true. I will
be glad to look at it. I think the assessment is $4.00 an aere
on this land, indicating that it has never been changed. There
has been no general reassessment since 1925. The law provided for the quinquennial assessment to have taken place in
1930 but the Legislature and the Board of Supervisors, or
rather the Legislature, made it possible or left it optional
rather for the Board of Supervisors to say whether .they
wanted a general reassessment in 1930. The Boa:rd of S'upervisors decided that they did not want a general reassess.ment in 1930 and the law provided in that event for a ~oard
·of Equaliz~tion which did function, which had the right to
chang-e- any assessments they saw fit in the county. I don't
.think they did anything about that in 1930, which, of course,
·would have made that become operative in 1931.
· Q. Mr. Johnston, if. it is not too much trouble, will you
check your records to make sure that that is the same assessment put on there Y
· A. Do you wish me to do it right nowY
Q. When you get off the stand.
Note: }fr. Johnston, the witness afterwards returned to
the court room and stated that the assessment.
_page 3170 ~ made by the assessors in 1925 had not been
changed.
J.D. CAREY,
a witness on behalf of the plaintiff, being recalled, testified
in rebuttal as follows:
Examined by Mr. Lynch:
Q. You previously testified in this case regarding the damages to the Ackerly land by the 1930 fire, did yon notf
....A.!.. Yes.
·
. Q. Did yon tell the jury, at that time, just how far you
lived from this Ackerly tract f
A. A mile and a half.

Q. Do you remember a fire in that vicinity, the vicinity
of the Ackerly land, in 1925 Y
A. I do.
Q. What time of year was it, do you recall Y
A. About the first of September.
"
Q. Did you go on the Ackerly land following this fire of
1925!
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. A. I did.
Q. Do you recall about how long it was after the fire, or
~hat time of year it was that you went in there?. .
The Court: I don't know whether you have testified to any
·of these things before.
.
Mr. Lvneh: This was the.1925 fire, and he has
-page 3171 } not testified to that.
A. I went up there on Sunday, and the fire had burned
over the west end of it, had burned out the Richmond Cedar ·
Works, and burned across the ditch and had burned almost
over the whole tract. It was burning on the east end of the·
·day I went up there.
By Mr. Lynch: .
Q. When you state it had burned ahnost over the whole
tra~t, do you mean the Ackerly tract.?
A. Yes, the Ackerly and the Richmond Cedar Works, too.
Q. Did it burn over the entire Ackerly tract?
A. No, it didn't burn over it; from t;he 12 mile-post, from
.the line across to within quarter of a mile and maybe oneeighths of a mile of the 13 mile~post it crossed the swamp in
a southeasterly direction. It didn't burn at all and never
did g·et over there. The cattle were in there and stayed on
t.he tract of land.
Q. Mr. Carey, what did you observe as to the condition
of this Ackerly land following the fire of 1925 as to any damage done to the land by that fire t
A. I did not see any damage that it did in the 1925 fire.
I went up there on Sunday morning and walked across the
west end of it over to the Richmond Cedar Works ditch.
Mr. Gravatt: If your Honor please, I do not like to stop
this witness, but I am certain that he testified on. all of this
.when he was here the other day. I find this:
rJage 3172}
ertyY

"Q. Mr. Carey, do you remember anything
about the fire in 1925 that burned that prop-
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A. I do.
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Q. Wasn't tl1at a very much more serious soil burn than

this one?
A. If it had. been it would not have come up in reeds in
October. If it had been burned it would not have come up
in reeds. Cattle wer·e in there, one hundred head of cattle
or more were on that place, and on the Richmond Cedar Works
and they kept it pretty well down and the fire burned very
slowly.''
1Yir. Savage: You put that in on cross examination.
Mr. Gravatt: He testified on cross examination.
Witness: I have a lot more to tell than L did tell.
The Court: I don't want you to repeat what you have
already testified to.
By 1\'Ir. Lynch :
Q. All right, go ahead with it .
.A.. A good portion of the way across-and my son was with
me-we walked on ties that the Richmond Cedar Works cut
up in there, you understand on that end of it, and it was
supposed to belong to the Ackerly Company. We walked
across on the ties that were put down there before the timber
was cut, and there was no fire under the ties. A part of the
ties are there and can be found lying on the ground on the
portion that was not burned. There is a portion of it up there
that just burned it in holes, and you can find the ties there
now. They followed the old road bed. The power
page 3173 ~ company, when it put its road through there, put
it on ties that were put in there before the tim·ber was cut, and you can find them right there now, and it
didn't burn underneath them. For some reasoD: or other it
didn't burn the road bed out as it did in other places. And,
furthermore, the power company last year had my son haul
dirt from the Portsmouth ditch and fill up around the legs
of the towers (there are four legs to each tower), and they
had to fill in from ten to fourteen inches deep, and they hauled
four days from the Portsmouth Ditch with a flat car.
Q. Do I understand that was filled in after the. 1930 :fire 1
A. Yes, last year.
Q. Do yon know whether or not cattle stayed in there after
the 1925 fire?
A. Yes, the cattle stayed in there until there came a big
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frost and killed all the reeds out. It was covered in green
reeds. Where there are bunches of reeds in there now, you
may be sure that the land is not burned. There are some few
bunches scattered around, and it is between from eighteen
inches to two feet deep. If it had burned before. in 1925, it
'vould not have been there now.
Q. Had there been any fire tha.t burned the soil on the
Ackerly property prior to 1925, so far as you knowf
A. I do not know of any.
page 3174} · Q. Following this 1925 fire, Mr. Carey, was
there any amount of smok·e that was left that
came from burning peat after the 1925 fire Y
1\{r. Hughes: We obj·ect to that as leading.
A. I didn't see it. If there had been a fire like this last fire,
we couldn't have walked across it. There would not have
been any way, and that would hav-e been burned up.

By ~Ir. Lynch:
Q. State whether or not, in crossing it. you saw any amount
of ashes that were left on the ground Y
A. The-y- were not there. We jumped up a deer that was
there, and he was getting along pretty good. The bushes were
so thick we couldn't see him, but we were right close to him,
and we could tell what was burned and what wasn't.
Q. Did you have occasion to go on this Ackerly land at
any other time after the 1925 fi·re except the occasions you
have just rela.ted?
..
A. Oh, yes, I was on there hunting day after day and passing up and down the power line. The old roads that were
cut in there to haul the cattle out, all that they had to do was
to move the logs away and drive up in there.
Q. Could you do, that nowY
A. No, .you couldn't get through there. A mule would
break-his .neck, and you couldn't. get him out of there. It is
nn possible.
page 3175 ~ By a Juror:
Q. You have stated that the power company
hired your son to haul dirt in and fill around the posts; what
did they haul it in-carts Y
A. No.
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Q. MnlesY
. A. No; they have a line of railro.ad through there, and
tracks are on it with a. flat car that they had to haul ties up
a.nd down, and they hauled it on the flat cars. They were
there four days hauling dirt to fill in around the .tower legs.
(No cross examination.)

L. D. CAREY,

a witness on behalf of the plaintiff, being duly sworn, testified
in rebuttal as follows:
Examined by Mr. Lynch:
Q. You are Mr. L. D. Careyf
A. Yes; sir.
.
Q~ Yon· are the son of Mr. J. D. Carey who just test~ed?
· · A. Yes, sir.
.
Q. Where do you live with reference to where your father
lives?
page 3176 ~ A. In the same house with him.
Q. Do you remember taking a trip with· your
father over the Ackerly land which lies along the Norfolk
& Western Railroad south of the Norfolk & Western Railroad
and west of Yadkin, following a fire that went across that land
.in 19257
A. I do.
Q. Had you been on there at any other times prior to
1925 and since 1925, and before the 1930 fire Y
A. Yes, sir.
- Q. What did you observe ns to the condition of the soil as
to whether or not it had been burned to any appreciable extent
.either prior to or immediately after the 1925 fire Y
A. In 1925 there was a heavy growth of reeds; the fire
swept over them and th_e wind brought it back and made a
. second :fire; .and burned up the stuff that was killed. iBefore
the frost came on, there was young growth I should say 18
inches high ; in fact, there were cattle in the swamp and they
were grazing there. Since this other fire went through, there
is nothing but cattails there. I spent four days in there with
. a gang of men hauling dirt and sand to go a.round the tower
legs for the V. E. P. Company, that had to do with this fir~,
and it didn't have anything to do with the· other fire.
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Q. What condition had arisen following the
1930 fire that ea.used you to haul the sand 7
A. The boss told me it burned around the
. power line and it cut in so deep it would not hold.
Q. Have you been qver the Ackerly tract since the 1930
firef
A. I have been coming backward and forward since September 1st up until last week.
· Q. State whether or not the condition of the Ackerly tract
of land now is practically the same as it was- following the
19·25 fire?
A. I consider there is no soil on the Ackerly land now.
It is burned out in holes.
Q. In other words, state whether or not the 1925 fire burned
the holes in the Ackerly property that are there now, as given
in testimony7
A. No, sir.
.page 3177

~

CROSS EXAMINATION.

!

j

Bv Mr. Gravatt:
·Q. And you say the boss told you to haul sand to put in
these holes to keep these tow·ers from falling downY
A. It burned out places that deep (illustrating) and some
deeper.
Q. How tall are the towers t
A. Seventy-five feet.
Q. And you think a foot of sand would keep a seventy-five
foot tower from falling downY
page 3178 } A. No, sir.
Q. Wasn't tl!e sand put there to keep it from
rusting?
A. No, sir. It is galvanized and it is supposed not to rust.
It is boiled in galvanizing.
Q. They do rustY
A. They might, but these hadn't.
Q. There was not any growth after this 1930 fire on the
Ackerly land, was there Y There is no growth there now, is
then?
·
A. .After the 1930 fire?
Q. Was there any growth there after the fire of 1930 Y
A. There is some grass and some tuffets. ·
Q. It is a very light growth Y
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A. There are places of heavy growth in what we call swamp
grass, but that is just in patches.
Q. There is nothing there which indicates fertile soil 7
A. No.
Q. Did you see any stick weed 1
A. I saw what we call dogfennel on the hill, but not in the
holes.
Q. Where dogfennel grows, that indicates fertile soil,
doesn't it?
·
A. No, I shouldn't think so.
By the Jury:
Q. When was this power line built through
page 3179 ~ there with· towers 7
A. 1923.

WILLOUGHBY LYNCH,
a witness on behalf of the plaintiff, recalled, testified in rebuttal as follows :
Examined by 1ttir. Lawrence :
Q. You are Mr. Willoughby Lynch?
A. Yes.
Q. You have testified before in this case, have you not?
A. Yes, sir.
Q. 1ttlr. Lynch, there has been considerable testimony in..
troduced by the defendant as to the amount of damage done
the Ackerly land by the fire of 1925; will you state whether or
not you have had occasion to go on the Ackerly land and
examine it between the 1925 fire and the 1930 fire, and state
what was the extent of that fire 7
A. I did not go on that only down the railroad.
Q. Down the railroad?
.A. Yes, sir.
Q. Did you examine the land f
A. No, sir.
Q. Did you observe the land?
A. I couldn't examine it only from what I
page 3180 ~ could see from the road. I did not g·et off the
railroad.
Q. What was your observation as to the extent of the damage done by the 1925 fire?
'·. A. It looked like it burned over.
· Q. Was there any damag·e done to the· soil?
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A. I couldn't say. I didn't go over it.
Q. What was growing on it at that timeY
A. There was a. young growth of trees-gum and maple, so
far as I could see.
Q. As to the undergrowth, the reeds and weeds, cattails and
so forth?
.
·
A. There were not very many because it was along in December or January after the fire, and there hadn't anything
grown up.
·
:
Q. Have you ever been hunting on this land since 19257
A. Yes, sir.
Q. On the Ackerly landf
A. No, sir.
I

• ~

(No cross examination.)·
~

W. J. PARRISH,
a witness on behalf of the plaintiff, being duly
sworn, testified in rebuttal as follows:
page 3181

Examined by l\Ir. Savage:
Q. Mr. Parrish, will you please state your name, occupation
and residence 7
A. My name is William .T. Parrish, ,Jr., I am a lawyer and
live in Henrico County, near Richmond.
·
Q. Were you of counsel for the Richmond Cedar Works in
a case against the Norfolk & Western Railroad Company
which was tried in this court some weeks ago T
A. I was.
Q. In the preparation for the trial of that ease, will y.ou
tell the jury whether or not you had any conversation with
Mr. Robert Atkinson Y
.A.. Yes, sir. The case was set for trial, as I recall it, on
the 25th of June, which was a Thursday; on the preceding
day Mr. Atkinson came down from Pennsylvania, where· he
then was, and met Mr. _Lawrence, my clerk and myself in the
office of S'avage and Lawrence, and we sat in the library and
went over the matter with Mr. Atkinson for about four hours,
from about nine o'clook in the morning until about lunch
time. We regarded him at that time as one of the principal
witnesses in the case, and we went over the matter thoroughly,
·so far as his knowledge extended.
Q. Did you ask Mr. ·Atkinson whether he knew
page 3182 } or had any reports as to the origin of this fire Y

,-------

.

--

j944

~upreme

Court of Appeals of Virginia. · · --~:

A. Yes.
Q. What did he say to you f
A. Mr. Atkinson said that he knew very little about the
fire, that there had been several other fires in Norfolk County
.at ~d around that time, and he had been fighting a fire on that
day, which was October 4th, as I recall a Saturday, a fire
called the Buckhorn fire at Holland, and that he had been there
all that. day and didn't know about the Richmond Cedar
Works fire until that night; that he happened to hear about
a· :Q:re on the· Norfolk & Western, and he didn't know on whose
land it was, that he was tired and didn't go there until Sunday; that he went down to the south part of the Camp land,
as I remember.

Mr. Gravatt: We object to the last portion of Mr. Parrish's answer and ask that it be stricken out. Mr. Atkinson
was not asked any question as to which that is responsive,
and it is certainly not proper to relate what passed between
him and Mr. Atkinson in a conference preparatory to the
trial, and only in response to the points which Mr. Atkinson
was warned that he would be impeached on..
;Mr. Savage: Anything ~Ir. Atkinson did after the night ·.. ·
of the 4th I think should be stricken out.
By Mr. .Savage:
·
Q. Did you, subsequently, ask Mr. Atkinson
page 3183 } whether he knew or had reports as to the origin
of the fireY
A. I did, and he said no.
Q. Did you, at any time previous to the trial of the Richmond Cedar Works case, interview Mr. Trahan, whose job was
in the watch tower up near Suffolk t
·
.A. Yes, sir..

Mr.. Hughes: Is there any foundation for that T
:Mr.. Savage: Yes, sir.
The Court: You will have to refer to the record.
Mr. Savage: I do not think there is any question about it.
Mr. Hughes: We haven't got it, as he was examined yesterday.
.
~fr. Parrish: It will be agreeable to have them examine
the transcript, and if I didn't ask him to strike it out.
. A. On Monday, June 22nd, last June, I went to Suffollt
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with Mr. Hugh Dudley and with Mr. Lawrence and Mr.
Gravely, and we went to Mr. Trahan's house; he was not
there, and his wife said we would probably find him at a
certain store in Suffolk, near the bank, and we went and talked
to him on the sidewalk in front of the store.
Q. · Will you tell the substance of your conversation with
Mr. Trahan?
A. Yes, we asked Mr. Trahan if he had been on duty in the
·
watch tower in Suffolk on October 4th, the day
page 3184 ~ that the big fire occurred, and he said that he
was. We asked what was the first thing that he
knew about the fire, and he said that the first thing that he
knew was when Mr. Poarch, and I think Mr. Oliver, came
and said there was a big fire down the track. Mr. Trahan said
that he had not noticed the fire before that, because it was
in line with the 1Yloore fire further down the track, and he
said Poarch and Oliver were so out of breath from running
down the track that he called up the Camp Manufacturing
Company and notified them about the fire. I asked Mr. Trahan if that was all he knew about the origin or starting of
the fire, and he said that it was. I asked Mr. Trahan if he
had talked with the Norfolk & Western investigators or at_torneys about it, and he said that the spring before a lawyer,
he thought his name was Hughes (probably Mr. R-obert
Hughes) had been there with some of the claim men of the
Norfolk & Western and questioned him about the fire,.and he
told him what he told me, and that that "ras all that he knew
about it. I made a memorandum at the time, in my own
handwriting, and that was the substance of the conversation.
CROSS EXAMINATION·.

By Mr. Gravatt:
Q. You say you talked to Mr. Atkinson about four hours?
A. Yes.
Q. How old are you?
A. 38.
· page 3185 } Q. And you are chief counsel in the Richmond
Oedar Works case?
A. I was one of the counsel; Mr. Lawrence and Mr. Lynch
·and Mr. Savage were associated with me.
Q. You are a stockholder in the Richmond Cedar Works,
.are you not?
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A. No.
.
,~.
Q. Have you any interest in it¥
A. No.
Q. Are ·you ·not general counsei for it?
.A. No.
Q. Yon are intereste-d to that extent. :1\{r. Robert Atkinson
is 69 ye·ars old?
A. I do ·not :know· ·Mr. Atkinson's age.· · · ., '
1 · · ..
: .. Q. He 'h'as· testified_ that he is. He was being intervieweCl
by you a~ your ftieJ;J.d r
.A. As what?
· · Q. As your friend'? ·
A~ I· never saw Mr. Atkinson before that day in my life.
very c·ourteonsly came .down _in .. respqnse ~o o:ur requ_est
· ·· -·
·
·
to testify in the ·case.
· Q. He had come from a northern state down to Virginia, at
your request, to testify for your company?
A. That·· is .. correct. . ·
· ·
·· ··
:
Q. And you had him there in· a four hour conpage 3186 ~ fereilce Y
.
A. yes. .
, .
:.. ,
.
Q~ Do you think you could tell this jury every word that
1\f.r. A:tkinson told you in t4at fo:ur-4our conference and not
make a mistake Y
·· ·
• •
·
A. I dictated· a memorandum at ti1e 'time ·to ~It. Gravely~
in Mr. Atkinson's presence. 1\tlr. Atkinson agreed at the time
that what I dictated· was· cotFect, and I! -ha.ve refreshed my
memory with the memorandum. ·
.
· Q. I· und~rstand, but don't you think it is just as possible·
for you to have· a fagging and failing memory in this business, which happened now six months ago, as Mr. Atkinson 1
A. No, sir, I don't, Mr. Gravatt, and I will tell you why:
Of course I have lived with· this case ·and worked with it for
a long time in the preparation Qf it. I was very full of it,
as all the counsel were. The testimony of Mr. Atkinson was
impQrtant in the case ; he caine down here at the. reqties't
of the Richmond Cedar Works and at the -expense of the Rich·:
moild Cedar Works. as a witness. If l\fr. Atkinson had made
any statement to the effect that he ha4 ha~ a report that the
.fire was ·not· started by the. Norfolk & Western, it would have
been obliged to have made a very profound impression on me.
:furthermore, after we had brought 1\fr. A,tkinson t9 court as
a witness for the Richmond Cedar Works, he was repeatedly
interviewed by· ela_im men o~ the ·Norfolk & Western Rail.:
road, who talked with him every day and during. the' prog~e~
•i
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of the trial, in connection with the· motion that
page 3187} the Norfolk ~ vVestern maqe_ to set aside the
. . verdict~ the-~orfolk & W-estern employed pim to
assist them in 'their· investigation:. ·-1\tir. Atkinson testified in ,
.August, two inonths after the trial, as a wi_tness for ~4~ 1f9;.r- ·
folk & Western, after the Norfolk & Western had employ~d
him, and,· at that time, he did not s;ay anything about having
a: report or that the·Norfo]Jt & W:estern did not start the fire.
I sa.y for those r_easons, ~nd. taking all those facts into con:sideration; I am· absolutely· confident that Mr. Atkinson, at
tha:t.·time certainly, did not recollect :having made the st-ateInent.
·
: :Q. :You -have gone into a vecy long d~tailed explanatiGn.
w~. there. any impea:chment of a~ybody undertaken in .the
testimo'1ly -introduced ·here in August J . ·
·
·
· A. Was· there ·any impeaQ~ent of anybody!
: Q. Yes?
·
A. "¥es, I think ther~ was ·some attempted impeachment,
but I do not think any of it was successful.
. Q. There was no ·attempt to impeach Mr. Poarch, was
there?·
·
.A. Yes, I think ·there was, as I recaU it.· I have not read
the testimony or seen it since August _but, as I recall it in
the· testimony about· back-fires; there was some attempt to
qis.pute .the acco11nt ·given ·by ·Mr._Poarch. · ·
·- Q. 'By whom? I w_ant ~o ·s~e if your. memory is as clear
on that as on this.
·A. By Mr. Atkinson.
,Q. lVIr. Atkinson, in August, attempted to impage 3188} peach Mr. Poarch on the back-fire?
A. I think Mr. Atkinson attempted to give· an
account somewhat different from the account given by Mr.
Poarch.
:
· Q. ~here· .is· a record here, and I will be ·glad ·to give you ·
an opportunity to refr~sh your ~ind, .if you wa.nt to-if you
can find any time ··when· Mr. Ro~ert Atkinson undertook to
_
impeach Mr. ~oarch?
' A. What is the question?
, - •
.... ·~.
-· · -\ · '):
·· Q. ·You- brought in the testimony in August, and I asked if
M~; Robert Atkins.on undertpok to impeach Mr..~oareh . .
. A . .)3y imp~acp, I think he· gave an account somewhat a.t
.va.:ria:aee with the te-stimony given by 1\'Ir. Poarch.
Q. I am attempting to test your memory?
.A. I have not seen this testimony since it w·as written
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up, but I will be glad to read it through to see what I can
find ..
· Q. I will relieve you of tha.t. If your accurate memory
ca!!'t turn to a point, I will not bother about it, and yon ca~
stand aside.
i

page 3189 ~ Note: After the evidence was concluded, the
·
court took up the question of viewing the premises, asking which side had requested a view. It was agreed
that both sides had asked for a view, but both sides intimated
their willingness to waive the view. .Some one suggested to
consult the jury to ascertain whether they thought a view
.was necessary. The jury began among themselves to in·formally discuss this question, and the court requested the
jury to retire to its room and to decide whether the jury
desired ·a view. The jury returned and through its foremll_n
stated they had concluded that a view was not necessary, but
that if their duties as jurors required them to view the premises they did not wish to shirk their duty. ·
; During this colloquy, Mr. Gravatt, of counsel for the defense, stated that they were willing to waive both the view and
the argument. Mr. Savage, for the plaintiff, stated that it
would be necessary for him to confer with his associates on
:that matter, indicating the question of argument. After conferring with his associates, he returned and it was agreed
that the case should be submitted to the jury on the instructions of the court and the evidence without argument.
page 3190 }

STIPULATION AS TO INSTRUCTIONS.

It is stipulated that either side shall have the right to ex-cept to the instructions g·iven or refused by the Judge in this
case, and that such exceptions shall be the same as were
taken in the Richmond Cedar Works case, either at the time
the instructions were argued before the Judge or at the time
of the argument on motion to set aside the verdict, and the
grounds the ref or in said case may be urged.
·page 3191 ~

Note : The instructions were read to the jury
by the Court. The jury retired at 4 :08 and returned to the Court Room at 6 :08 with the following verdict:
''We, the jury, find for the defendant. Burt C. Haines, Foreman."
Mr. Savage: We want to make a motion to set aside the
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verdict of the jury and grant a new trial on the ground that
the verdict of the jury is contrary to the la.w and the evi-

dence.

_ The Court: · If you want to amplify that, you have ~pi~
time to do it.
Mr. Savage: We would like to have an opportunity to
consider it.
The. Court: Yon can amplify it, if you want. I will be here
tomorrow and Friday.
page 3192 } State of Viirginia,
. .
· County of Norfolk, to-wit:

I, A. B. CARNEY. Clerk of the Circuit Court of Norfolk
County, State aforesaid, do hereby -certify that the foregoing
is a true transcript of the records in the ease named, together
with copy of Bills of Exception -certified by the Judge. I
further certify that said transcript was not made· up and :Completed until the· plaintiff had due notice of the making of the
same, as required by law.
Given under my hand this the 12th day of January, 1932.

,.

A. B. CARNEY, Clerk.
By V. C. RANDALL,
Deputy Clerk.

AMENDMENT TO CERTIFICATE MADE JANUARY
12. 1932.
Virginia:

In the Circuit Court of N orfoik County.
I, A. B. CARNEY, Clerk of the Circuit Court of Norfolk
County, do hereby certify that the foregoing record, whieh
consists of 3,191 pages, bound into three volumes (volume I
being pages 1 to 910, inelusive, yolume II pages 91'1 to 2,168,
inclusive, and volume III pages 2,168~ to 3,192, inclusive),

Supreme Court of Appeals of Virginia.·
.
.
is a true transcript of the record in the case of Richmond
Cedar Works vs. Norfolk & Western Railway Company.
I further certify that the said transcript was not made
and delivered until counsel for plaintiff had due notice of defendant's application therefor.
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A. B. CARNEY, Clerk.
By V. C. RANDALL,
Deputy Clerk.

Portsmouth, Virginia, February 13, 1932.
A Copy-Teste :
H. STEWART ,JONES, C.

C.
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T. L. Lipscomb. . ..........•.....•........ 1614-1613
C. L. ·Sea.gle. . ............................. 1623-1622
P. P. Plunkett.......................•.•... 1632-1631
W. C. Tuclrer. ·...................•..•.....•. 1640-1639
0. H. Wells. . . .............................. 1642-1641
J. R. Altizer............ 1779-1777-1725-1724-1665-1652
B. c. Smith.............
1718-1717-1703-1689-1670
J. M. Musselwhite............ 1775-1771-1765-1726-1719
G. M. West, Jr. . ................•••..•.••• 1733-1731
Olaude 'Mayfield (Colored}............. 1746-1736-1733
O·soar Lewis (Colored) .............••..•.... 1750-1746
Tony Bryant (Colored). ~ ...........••............ 1756
Robert .Atkinson. . . ...............•... 1815-1790-1780
J. J. Fleetwood........... ~ .................. 1821-1816
William l{ee (Colored) . · .......... 1887-1886-1825-1824
John G. Wallace, IT ..· .............. 1843-1842-1836-1826
T. J. Traha.n........ ~ ....... -............... 1845-1844
J. H. Reid. . . .............................. 1850-1847
W. L. Gooch. . ..................•.... 1870-1862-1857
Samuel G. Jones. . ................•............ 1870
Russell Iiverman. . . . . . . . . . . . .. . . . . . . • . . . • • . . . . . .1872
J. C. Nelms, Jr. . ............................... 1876
John Costen. . ............................. 1878-1876
Irving Chalk. ·. . . .........•........... ·..•... 1882-1879
Heber 0. Cassell. . ..... ~ .............. 1897-1890-1887
S. E. Still. • ............................... 1903-1898
W. G. Morris.................................... 1910
J. H. Parkins. . . . . . . . . . . . . . . .......... 1930-1917-1911
Hugh Johnson. . . . .............................. 1934
J. D. Carey..................................... 1936
L. D. Carey................. , ................ 1941-1940
Willoughby Lynch. . . . .......... ~ .............. 1942
W. J. Parrish, Jr... . ......... : . ............. 1945-19~
Stipulation as to Instructions. ........................ 1948
Certificates. . . . ..................................... 1949
H
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