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©©ps Alexandria, Virginia

Tuesday, February 1, 2000
The above-entitled matter came on for hearing
before the Honorable Alfred P. Swersky, Judge, in and
for the Circuit Court of the City of Alexandria,
Virginia, 520 King Street, Courtroom 4, Alexandria,
Virginia, beginning at 10:00 a.m., before Eva M.
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PROCEEDTINGS
Whereupon,
ROBERT BRUCE DENUYL
was called as a witness and, after having been first
duly sworn by the Clerk of the Court, was examined and
testified as follows:
DIRECT EXAM;[NATION
BY MR. BONO:

Q Mr. DenUyl, just a couple of questions with
respect to your expertise. Would you briefly outline
for the Court your experience with respect to hospital
valuations?

A Yes. I spend a fair amount of time doing
health care valuations, and a number of those are
hopsital valuations. 1In fact, I think the majority of
them are probably hospital valuations. So I do that on
a national basis, value hospitals for various purposes,
mostly dealing with acquisitions or reviewing the
fairness of transactions in hospital conversions.

Q In the course of that work, have you been
engaged to perform analysis with respect, specifically,
to conversions of hospitals in regard to their -- where

they operated as non-profit and then converted to
J.APP. 1205
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for-profit or acquired by a for-profit entity?

A Yes, I have.

Q And would you briefly describe for the Court
your experience in that particular area?

A Yes. I've done a number of reviews for
attorneys general on the fairness of hospital
conversion transactions over the past, probably, ten
years, again, in a number of states, and these are, as
we have here, a conversion or a hospital which is a
not-for-profit and it converts to a for-profit entity.
If there's consideration paid, I have to determine
whether that consideration is fair in my report to the
attorney general of the respective state.

Q And for what attorneys general have you
performed this work?

A Massachusetts, Rhode Island, Pennsylvania,
Ohio, Texas, Kansas, North Carolina, Wisconsin.: @ That's
what I can recall offhand.

Q Are you currently working on any hospital
valuation or hospital conversions?

A I'm actually working on an HMO conversion
right now for an attorney general.

Q In this work that you have performed for
J.APP. 1206
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attorneys general dealing with hospital conversions,
what have you been asked to do in that regard by them?

A Well, I'm asking to review whether --
essentially whether fair market value is being paid for
the hospital. So in other words, in many cases there
is a transaction on the table for a set amount of
dollars, and I do a valuation to assert whether that
offer is fair in terms of what the hospital's currently
worth.

Q And when you're performing this valuation in
a conversion situation, what period of time is
generally looked at when evaluating these conversion
transactions for attorneys general?

A You look at it as of the date of the
conversion.

MR. BETTIUS: Your Honor, I'm going to say.
preliminarily that every one of these transactions is
different. I don't see the relevance of this continued
line of inquiry.

THE COURT: VYou've stipulated he's an expert
in this area. You're just disagreeing with the area.

MR. BONO: That was my last question, Your

Honor, as a matter of fact.
J.APP. 1207
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BY MR. BONO:

Q Now, Mr. DenUyl, at ‘the first trial in this
case, you performed an analysis with respect to 1971,
1973 and 1975; is that correct?

A Yes, that's right.

MR. BONO: Your Honor, as a housekeeping
matter, does the Court have the exhibits from the first
trial? If not, I'll hand up a copy.

THE COURT: Do you want to go in my office
and look at the boxes, Mr. Bono, of the stuff that's in
there from the first trial?

MR. BONO: With the permission of the Court,
may I hand that up?

| MR. BETTIUS: Do you have exhibit numbers,
Mr. Bono?

MR. BONO: Yes, 711, Mr. Bettius.

BY MR. BONO:

Q Mr. DenUyl, do you have a copy of your report
from the firét trial?

A No, I don't.

MR. BONO: With the Court's permission, I'll
hand that up.

THE COURT: All right.
J.APP. 1208
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BY MR. BONO:

Q I will direct your attention to the 1973 part
of your report.

MR. BONO: Your Honor, for the Court's
information, I'll just rest on the testimony as to 1971
that was given in the first trial, because I think Your
Honor's already made a ruling on that year.

THE COURT: Judges are sort of like sieves,
Mr. Bono. I retain stuff for about 30 days, which is
the time.people have to néte an appeal. After that it
just -- in all honesty, it just =-- in all honesty, you
all make some assumptions that I know a whole lot more
about this case than I really do.

MR. BONO: Your Honor, I didn't want to
presume to be repetitive.

THE COURT: Don't worry about that.

MR. BONO: All right. Thank you, Your Honor.

BY MR. BONO:

Q Mr. DenUyl, let me ask you to address --

MR. BETTIUS: This is the nature of my
objection, Your Honor. You said that all of these
theoretical liquidations were not a defense. I wonder

why we're going through the same issue. If it's not a
J.APP. 1209
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defense in the first trial, why is it a valid defense
or relevant to this triai?

THE COURT: What's the purpose of it, Mr.
Bono?

MR. BONO; Your Honor, the first purpose is
for the 1973 dissolution, we need to establish what the
aésets and liabilities were of JMHI, what the value of
those assets and liabilities were in order to determine
what the accounting should be as a starting point.

THE COURT: 1I'll permit it. 1I'll note your
objection, Mr. Bettius.

BY MR. BONO:

Q Mr. DenUyl, let me address your attention to
1973, since it seems to be -- and I'll ask you to
explain to the Court your analysis as to April 18,
1973.

A Okay. Basically --

MR. BETTIUS: May I just have a continuing
objection?

THE COURT: Yes, sir.

THE WITNESS: What I looked at was the income
and the operations of the hospital as of 1973, '72 and

'71, and did what's known as a capitalization of
J.APP. 1210
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earnings approach, which is shown, I think, two pages
from the back, Your Honor, the tables for '73.

But basically, the hospital at that time was
making a little bit of money, not a great deal of
money, and so I looked at that income and said if that
income continued into the future with reasonable
prospects of growth, what would the value be.

And so I came to what we call an enterprise
value or $745,000, but at that time there was debt of
over $800,000, so that the equity of the hospital, what
its net worth is, was a negative $70,000 at that time,
based on that capitalization of earnings approach.

I then also loocked at what we call an
adjusted book value approach. If you reach a situation
where the ongoing operations of the hopsital are not
producing value, then you look to the underlying
assets.

In fact, at that time I looked at the book
value of the hospital and then, because the objective
was to iook and see what JMHI was worth, I took out the
real estate assets, the building and the land that was
owned by -- would have been owned by Corp, and the

plant and equipment and the goodwill, and after making
J.APP. 1211
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those adjustments came to a book value -- an adjusted.
book value of $291,000.

BY MR. BONO:

Q Now, did you also perform an analysis as of
January of 19752

A Yes, I did.

Q Would you e#plain to the Court your analysis
as to that time period?

A Yes. I used a similar approach in 1975,
looking at the three-year weighted average income of
the hospital. That is, I gave the most weight to
'74 -- actually, it was done as of January '75. I gave
the most weight to '74, next most to '73 and the next
most to '72, and determined that the profitability of
the hospital had declined somewhat and the debt had
increased.

So its enterprise value, the value of the
hospital, was $400,000, but it had debt of almost $1
million, $987,000. So it had a negative equity value
at that time.

I then, because of that, looked again at the
adjusted book value approach to say what would be the

liquidation value of this hospital at that time, and
J.APP. 1212
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again took out the plant and equipment and the goodwill
and added back the mortgage, éince they were paying the
mortgage at that time, and estimated that the book
value was $166,000 as of 1975.

Q And you did a similar analysis for 1971 in
that report; is that correct?

A Yes, it is.

Q . And just very briefly, what was your -- what
did you conclude in 19717

A Well, in '71 it was -- the hospital was sort
of at a break-even level and, on a cash flow basis,'was
hardly generating any cash. So its value was $271,000,
but it had outstanding debt of over $1 million.

| MR. BETTIUS: What time period is this?

MR. BONO: 1971.

MR. BETTIUS: '71?

THE WITNESS: '71, yes.

So we were again faced with this situation
where the deBt is worth more than the value of the
hospital.

And then again, I went and looked at the book
value approach, and this was before the hospital --

they transferred the land and buildings to the
J.APP. 1213
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hospital, and the hospital had a negative book value at
that time of almost $400,000.

BY MR. BONO:

Q And based on your analysis for those three
years, what conclusion did you reach as to the ongoing
value of JMHI at those time periods?

A The conclusion was that the going concern
value was zero, or nominal at that period of time, .

.
because the debt outweighed any value of the hdépitaa.
(Whereupon, Respondents'
Exhibit No. T was marked
for identification.)

BY MR. BONO:

Q Now, let me ask you to turn to your more
recent report, which--

MR. BONO: Your Honor, it is Exhibit T. I
believe you've been given a notebook, Your Honor, of
these exhibits.

BY MR. BONO:

Q Do you have your report, Mr. DenUyl?

A I do, vyes.

Q What were you asked to do in this stage of

the case?
J.APP. 1214
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A I was asked to look at the value of Jefferson
Memorial Hospital, whether -- the value as a going
concern as of 1982 and 1992.

MR. COCHRAN: Your Honor, the exhibit is in
the white Volume 1 that you have in front of you.

MR. BETTIUS: Your Honor, while we have a
bfeak, I'd like to have a continuing objection to the
relevancy of these hypothetical valuations.

THE COURT: I understand.

MR. BETTIUS: I object to Mr. Bettius' use of
the term hypothetical.

THE COURT: Let's move on, please.

BY MR. BONO:

Q Now, Mr. DenUyl, when you were doing this
report, did you again look at what you had done
previously?

A Yes, I did.

Q What conclusion did you reach with respect to
the work you héd done previously?

A That the conclusions had stayed the same: .

Q Now, in doing your analysis for April 1 of
1982, would you explain to the Court what analysis you

-
undertook? J.APP. 1215
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A Yes. I reviewed the financial statements for
the period since 1975, that is, for the period of 1976
through 1981. And I have an exhibit that we sort of
spread that out, Exhibit 1 to my report.

MR. BONO: VYour Honor, this has been marked
as Exhibit T1, which should be right in the same tab at
the end.

BY MR. BONO:

Q The hospital revenues grew significantly
during that period of time from about $7 million to
over $14 million. However, as you may recall, that was
a time of high inflation, not only for the health care
industry, but for the country as a whole.

Even though the revenues grew significantly,
the expenses grew even at a greater rate, so that the
profitability of the hospital declined over this period
of time from a very narrow margin of 2.3 percent down
to a margin of less than 1 percent.

Q And that is -- is that shown on the T1
Exhibit on the line after net income, referring to
percentage of revenue?

A Yes, it is. And then not only was the net

income low during this whole period of time, even
J.APP. 1216
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though revenues were growing significantly, the cash
flow was either negative or break-even during this
period of time, so that the hospital was just
sustaining its operations without adding to, basically,
its cash flow and its reserves.

Q On what line is that information
demonstrated?

A That Qould be on the bottom line, adjusted
cash flow. So I looked at the actual cash flow, and in
the last year they -- I made an adjustment because the
hospital's working capital was getting into a
dangerously low position. So I normalized that to what
the hospital would expect to have during that period of
time to maintain their operations.

Q Now, we heard -- strike that.

In Mr. Wilson's report that's been submitted
by the Commonwealth, he represents that the hospital,
during this point in time, was experiencing increased
revenues and, you know, was doing very, very well.

Have you taken a look at that allegation specifically?

A Yes. He's right about the revenues. They
were increasing significantly. But, unfortunately, the

expenses were increasing even more than the revenues.
J.APP. 1217
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So it was ~-- actually had declining cash flow during
this period of time. .

Q Let me -- have you prepared an exhibit that
demonstrates that point?

A Yes, I have two exhibits. I'm not sure of
the number.

Q This is the exhibit titled Jefferson Memorial

Hospital Total Operating Revenue and Operating
Expenses?
A Yeah.

MR. BONO: Your Honor, this is Exhib&t@Taw»\

THE WITNESS: So this illustrates the point
that the revenues increased from $6 million to over $12
million during this period of time, but the expenses in-
the red-~-- I don't know if you have this in color, Your
Honor.

THE COURT: I understand.

THE WITNESS: Okay. Increased in a
proportionaté basis and actually at a little bit highe;
rate.'

BY MR. BONO:

Q Does that mean that the margin, then, was

actually decreasing?
J.APP. 1218
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A The margin -- profit marg%n was actually
decreasing.

Q You mentioned there was another exhibit
that --

A Yes. Then I prepared one looking at cash

flow, which is the more important measure than net
income. |

MR. BONO: Your Honor, this is Exhibit T9. y

THE WITNESS: This shows a trend towards more
negative'cash flows during this period. All of them
are in the red, except for '77. So the hospital had to
spend money on capital expenditures, on the working
capital, to maintain its operation as it grew revenues
and, therefore, it really never was able to generate
cash flow.~

BY MR. BONO:

Q Now, in terms of your analysis for 1981 --
A Just --
Q I'm‘sorry.
A We had another exhibit comparing Jefferson

Memorial to other hospitals im the industry.
MR. BONO: Your Honor, that's Exhibit T3.

BY MR. BONO:
J.APP. 1219
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Q Was this another exhibit that you prepared,
Mr. DenUyl? .

A Yes. I just wanted to show most hospitals --
these are some hospital -- publicly-traded hospital
companies. Generally they're what they call their
EBIDAT margin, earnings before interest, depreciation
and taxes, which is the margin the health care industry
looks at the most for hospitals.

It generallf runs around 15 to 25 percent.
You can see that most of these companies fall in that
range. Jefferson Memorial is only a few percentage
points for their EBIDAT margin, so it's really. a,
different story than it is. fex many Of the hospitals in
the country.

Q And what conclusion did you draw from doing
this comparison?

A Well, if you talk about the value of other
hospitals, you have to look at the income that each one
generates. Ih other words, those that are generating
more income are more valuable than hospitals that don't
generate income. It's important to focus not on

hospitals in general but on the situation that you have

in each particular case.
J.APP. 1220

MISTY KLAPPER & ASSOCIATES (703) 780-9559




10
11
12
13
14
15
16
17
18
i9
20
21
22

23

20

Q Now, in doing your analysis for 1981, have
you looked at -- what else did you do in performing
that analysis? For 1982. Excuse me.

A To look at the going concern value of the
hospital, I used the same technique that I had used in
my prior analysis, that is, a capitalization of
earnings approach, which I have shown on -- I'm not
sure what exhibit it is.

MR. BONO: This-is Exhibit T2; Your Honor.
BY MR. BONO:

Q This was Exhibit 2 to your report, Mr.
DenUyl, also?

A Yes, it is.

Q So, again, I looked at first a three-year
weighted average of the hospital in terms of its income
and then I looked at its liabilities. I came out with
a net enterprise value on a three-year basis pf
$416,000. So if it didn't have any debt, that would be
the value of the hospital. However, it had debt of
about $563,000 and, therefore, its value 'omnthis basis-
was negativqi

Then I also looked in the right column on the

last 12 months. If you look at just that last 12
J.APP. 1221
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months, the story is worse. It had declining
profitability and the debt still exists, so you have a
negative value as well.

Q So just looking at the last 12 months here,
it had a negative value of $503,300, negative?

A Right.

Q Now, the valuation date of this was April 1,
19827

A Yes, that's right.

Q Why did you pick that date?

A Well, that was the date that the hospital and:®
its current ownership ceased operations and transferred
the operating entity to HGV, Health Group of Virginia.

Q Now, did you -- and when you looked at this
negative value in 1982, this valuation, what does that
indicate?

A Well, that's the going concern value,
basically what someone would look at when they're
trying to assess what the hospital's worth on a going
concern basis, because it's the cash flow that you're
interested in when you're buying a hospital.

Q And so as to ongoing value, at that time what

was your c ion?
your conclusion § APP. 1222
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A That it had essentially no value.

Q Now, did you also léok at the possibility of
looking at Jefferson Memorial Hospital Corporation as a
ligquidation scenario at that time?

A I did, yes.

Q And what was your analysis with respect to a
liquidation of JMHC?

A Well, I did -- I looked at the book value,
because at that time the HGV essentially bought the
hospital operations from JMHC. They paid some cash and
then there was a remaining book value to JMHC.

So I looked at the cash that had been paid or
approximately -- or had been distributed to the
shareﬁolders, which was approximately $909,000, and
even after that payment, there remained a book value of
about $763,000. But of that $763,000, there was a
little under $300,000 in goodwill.

The goodwill obviously goes away because
they're not oberating the hospital. So you look at the
net value as $501,000.

Q And based upon that, what did you conclude as
to the liquidation value of JMHC at that time?

A Well, in my report, I concluded a value of
J.APP. 1223
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$501,000, which was basically the ligquidation value of
the hospital. However, in my report I had given
consideration to the $909,000 that was paid. I had
assumed that that had been paid to the existing
shareholders to an investment they had made back in
1972.

However, in reviewing some information after
my deposition, i realized that.actually those shares
had been redeemed and that should be counted as part of
the liquidation value of the hospital.

So you get the value of about $1,410,000.

Q And that is the liquidation value of
Jefferson Memorial Hospital Corporation at that time?

A Yes, ‘that's right.

Q | Now, how did Health Group of Virginia account
for this transaction?

MR. BETTIUS: Well, I'm going to object to
how they accounted for it. I don't care how they
accounted foriit. They're a stranger to the
transaction.

MR. BONO: They're the buyer.

MR. BETTIUS: These documents have never been

furnished to me. I've never seen them. If there's any
J.APP. 1224
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evidence, Your Honor, this is absolutely beyond the
pale.

MR. BONO: The document --

MR. BETTIUS: There was a cutoff -- excuse
me.

MR. BONO: The document was identified in Mr.
DénUyl's report and the Commonwealth never asked for
it.

MR. BETTIUS: Your Honor --

MR. BONO: 1It's their failure.

MR. BETTIUS: Excuse ne.

MR. BONO: 1It's identified in his report as a
document he relied upon. I'll refer specifically to
it. I don't have the exhibit 1list.

BY MR. BONO:

Q Mr. DenUyl, you have that list of exhibits
that were identified?

A Yes. The valuation of Jefferson Memorial
Hospital's fihancial position and market position
prepared by Ernst and Whinﬁey and dated June 1985.

MR. BETTIUS: He's also --

MR. BONO: An expert is entitled to rely --

MR. BETTIUS: I understand that. That
J.APP. 1225
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doesn't make it admissible.

THE COURT: Let me hear from Mr. Bettius.

MR. BETTIUS: I don't care how they accounted
for it. How they accounted for it on their records --
it's not their dissolution. 1It's our dissolution.

It's how we should account for the transaction. It's
irrelevant how they account for it.

THE COURT: What's the relevance, Mr. Bono?

MR. BONO: It will -- I can rephrase the
question.

MR. BETTIUS: It's also hearsay.

THE COURT: Rephrase the question.

BY MR. BONO:

Q Mr. DenUyl, did you do an analysis of what
was paid in this transaction for the intangible value-
of JMHC?

A Yes.

Q What was that analysis?

A Well, there were -- there were two documents,
I believe. The one document showed that basically what
HGV paid was =-- they paid for the receivables and the
inventory. The assumed the liabilities and then they

paid a 15 percent premium on top of that. That's one
J.APP. 1226
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indication, and -- I don't have the document in front
of me -- $200,000-some.
Q And that document you're referring to is in

Mr. Wilson's, the Commonwealth's expert's, report?

A That's right.

Q Okay. What other analysis did you perform to
determine what HGV paid for the intangibles?

A Well, there's a reference to this 1985 Ernst
and Whinney report that says they paid $493,000 for the
intangible value of Jefferson --

MR. BETTIUS: I'm going to object to the
relevance and how they accounted for this transaction,
Your Honor.

THE COURT: Iéﬁft it some evidence of value
of these things, Mr. Bettius?

MR. BETTIUS: Your Honor, the evidence of
value is $1.92 million, as we see from the operating
assets. That's the relevance. I don't care what Ernst
and Whinney did with it.

MR. BONO: That's argument, Your Honor.

MR. BETTIUS: These Respondents receive $i.92
million. If Ernst and Whinney wants to account for

what they did with it, those are arbitrary decisions
J.APP. 1227
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made by accountants who want to book the value.
THE COURT: Overrule the gbjection.
BY MR. BONO:

Q I think my question, Mr. DenUyl, was what
further analysis did you do and what was paid for the
intangibles?

A Yes. I was referring to that Ernst and
Whinney report that said they paid $493,000 for the
intangible value and the rest was related to the
acquisition of the assets.

Q And when you say -- let me ask you, for the
acquisition of the assets, what would that be paid for?
A That would be your accounts receivable;
invenﬁory, equipment. ihat was the bulk of it. And

the assgﬁp&ion.of payabdes.

Q Am I correct that the payment of the accounts
receivables and the inventory and those other items you
mentioned are not related to ongoing value or goodwill
value of the hospital?

A No.

Q They're not related?

A No.

Q Now, would you explain to the Court what
J.APP. 1228
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would be included in the intangible§?

A Well, that would be goodwill. It could be
the value of the operating license. It could be
contracts they have with certain payor groups such as
Blue Cross, the value of the doctor referral base,
things like that.

Q So all of that would be part of that
intangible number; is that correct?

A Yes, that's right.

Q  Am I correct, then, that only part of that
would then be talking about the license value?g

A Yes, some.part of it. .They didn't break it
out. .

Q And in the Wilson report and the letter he
refers to, what number is the number that is referred
to as going to the intangibles?

A Well, they refer to it as a premium. They
pay §9§ all of these assets and then they pay 15 *

iR
percent over ﬁhat. It's a littlefhib«aver'$200,000.'

Q And was that the premium price:that Mr.

Bettius was talking about in his’opgninggstatementz

A I believe so. °

Q And what conclusion did you draw from that
J.APP. 1229
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analysis?

A Well, I think it was consistent with the
analysis that I did, that the going concern value was
-- was not significant in the hospital in 1982.

Q And did you make any conclusion with respect
to what the maximum number could be for the value of
the hospital license or ongoing value at that time,
based upon that analysis?

A No, not explicitly. I looked at the going
concern value and that was nominal, and then the rest
related to the liquidation value of the assets. There
was some portion of that attributed to the intangibles.

Q That's what you just testified about, that

portion?
A Yes.
Q Now, did you also do an analysis of the value

of JMHE assets in 19927

A Yes.~ I looked at the value of the operating
entity at that time.

Q And would you explain to the Court what
analysis you did with respect to that time period?

A Yes. 1In 1992, as the opening statement

talked about, the Inova Health System bought the
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hospital operations from HGV. I'm sorry. They bought
it in 1985. And during the course of the next six or
seven years, Inova operated this hospital and they
operated it at a very significant loss over that period
of time.

Q Did you do an exhibit that examined Inova's
operations of Jefferson starting in 1985?

A Yes, i did.

MR. BONO: Your Honor, I refer the Court to
Exhibit T4.

MR. BETTIUS: I'm going to object to the
relevance of Inova's operations. They've got a rental
obligation they continue to pay, and because it's down
the tubes, they buy the license from them. What's the
relevance of what Inova did with the hospital?

THE COURT: Objection's overruled.

BY MR. BONO:

Q And what analysis did you perform in their
operations, Mr. DenUyl?

A Well, this shows -- this is from their
consultant's report that shows the losses that had been
incurred between 1985 and 1991.

These are cumulative of what you see, that
J.APP. 1231
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right off the bat in 1985, they lost over $1 million in
cash flow, and that this loss accelerated over time,
such that by 1991, they were losing over $5 million on
the operations of the hospital. So they decided to
stop operating the hospital.

Well, that and based on the fact that their
consultants projected that if they were to continue to
operate the hospital, they would incur losses of
approximately $81 million between 1992 and 2005.

Q And what conclusion -- or how did this enter
into your analysis of what the value of JMHI's assets
were in 19927

A Well, there's been some discussion that --
that Inova bought this valuable hospital in 1985, but
at -- we can see that basically, it operated at a huge
loss right from the time they started operating it.

The reason they bought the hospital was for
-- not just for financial reasons, and I have an
exhibit that 6utlines that.

MR. BONO: 1I'll refer the Court to Exhibit
T6...

BY MR. BONO:

Q Is this an exhibit you prepared, Mr. DenUyl?
J.APP. 1232
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A Yes, it is.

Q Please continue.

A Well, one of the reasons they bought the
hospital from HGV is because they wanted to preclude
their competitors from coming into the Northern
Virginia market. And in addition to that, they saw the
hospital as a referrai base for their other hospitals
or their other programs, so they could refer out if
there was, say, tertiary care that's needed by the
patients of Jefferson Memorial.

They also used -- it would also give them
more clout in contracting with managed care companies,
and in addition, they wanted to improve the quality of
care at Jefferson Memorial and increase the indigent
care levels.

And so all of those were the nonpecuniary
reasops.that Inova -- well, not nonpecuniary, but
specifically to Jefferson Memorial's pecuniary
situation.

But they wanted it as a defensive move and to
expand their system, is why they bought the hospital at
that time.

Q And what did you then conclude from this
J.APP. 1233
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analysis in determining what the value of JMHI's assets
were in 1992 when the hospital was closed?

A Obviously, the hospital had no value as a
going concern in '92. Itlhad run up significant losses
and the biggest, supposedly most astute, operator
couldn't operate it, so it closed the hospital.

Q The operator you were just referring to, was
that Inova?

A Inova, right.

Q ' Now, in your report on page 6 you refer to a
consultant's reportiin this analysis.

MR. BONO: Your Honor, I'll identify this for
the Court as Exhibit H;i
{Whereupon, Respondents'
Exhibit No. H was marked
for identification.)
BY MR. BONO:

Q In reviewing this report, what did that
report tell ybu, Mr. DenUyl?

A That was the report that concluded that --
that there was essentially no hog§"to;operate this
hospital profitably and that it would incur significant

losses, $81 million in losses going forward if they
J.APP. 1234
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were continued -- if they were to continue to operate
the hospital through 20&5.
MR. BONO: Your Honor, I'd move the report of
Mr. DenUyl and the exhibits that we just identified
into evidence.
MR. BETTIUS: 1I've already stated my
objections, Your Honor, and they're continuing.
THE COURT: All right. T is the exhibit that
will be admitted?
MR. BONO: Yes, Your Honor, T and the
sub-exhibits, and H, Your Honor, which is the report I
identified.
THE COURT: What about H, Mr. Bettius?
MR. BETTIUS: I object to that.
THE COURT: Same objection?
MR. BETTIUS: Yes, sir.
THE COURT: It's admitted.
(Whereupon, Respondents' Exhibit
Nos. T and H were received
in evidence.)

MR. BONO: Thank you, Your Honor. I have no

further questions at this time.

(End of partial transcript.) JLAPP. 1235
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PROCEEDINGS

MR. COCHRAN: I think the burden is now upon
us, Your Honor.

THE COURT: I think so.

MR. COCHRAN: 1I'd like to take a moment to
try to put this into perspective. As I said the first
time that I had the pieasure of appearing before Your
Honor in this case, I was trying to portray myself as
the voice of reason in the wilderness of irrationality,
and that, to some extent, is still the case. I think
we need to cut down, if not eliminate, the rhetoric and
look at this with some perspective.

The perspective is the Respondents created
this hospital in 1965. They purchased the land. They
borrowed the funds with which to build the facilities.
They personally guaranteed those borrowings. They
bought stock in 1972 and invested $221,000 in this
hospital at a time when the hospital was desperately in
need of cash.

Mr. Bettius will tell you, probably, in his
opening that that investment of stock was exchanged for
bonds and they made a handsome return on those

investments. The fact of that matter is, that handsome
J.APP. 1240
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return translates into something less than 12 percent.

As the Court may recall from the trial many,
many moons ago, even Mr. Riley was suggesting that the
cost of equity financing such as this should have a 38
or 39 percent rate of return. So we have a rate of
return at 12 percent or less.

These doctors managed this hospital. They
managed this hospital with little, if any,
compensation. They did put sweat equity into this
business. So these are not the money-hungry, greedy
people that Mr. Bettius would have us believe.

They had the misfortune of losing their tax
exemption, as this Court knows. They, with advice of
counsel, attempted to create a for-profit entity. That
was done wrong. With advice of counsel they tried to
rectify that again in '74 and '75. It was still done
wrong. But these were efforts that the evidence will
show were undertaken in good faith by the Respondents
in this case in an effort to go forward in a corporate
mode that was both appropriate and legal.

You have this structure, Your Honor, that Mr.
Bettius takes considerable issue with. But you'll hear

evidence from Mr. Cobb that having a hospital with an
J.APP. 1241
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operating entity that runs the hospital and an
ownership entity that owns the hospital, owns the
ground and rents it to the hospital is not particularly
unusual, and that there's no ulterior motive to such a
thing, other than as Dr. Tauber said at the last trial
and has said repeatedly, they tried to protect the real
assets of the ownership entity from malpractice cases.

To put it in the whole perspective, Your
Honor, we also have to look at what was going on in
1970 and 1971 and 1972 and '73. There was an offer
from a company called Extended Care in 1970, which
offered to pay, in the form of stock, $25,000 for the
hospital, with an option to purchase the land and
facilities for $2.2 million.

That gives us something of a benchmark from
where we start. You have Wheat Securities trying to
sell the hospital in the early '70s and reporting to
the hospital board that they could not --

MR.'BETTIUS: Your Honor has already
sustained objections to introduction of testimony from
the previous trial, over and over and over again. I
don't want to interrupt if that issue comes up.

THE COURT: All right. JAPP. 1242
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MR. COCHRAN: So, Your Honor, we have a
hospital struggling. One of the few things the
accountings tend to agree upon is that the hospital in
'70, '71, '72, '73, had little, if any, value. They
were making some money, but they weren't making much
money.

The final thing that I think we need to look
at to put this in perspective, Your Honor, is that this
Court has imposed fiduciary duties on these Respondents
25 years after the fact. You know, I don't mean to
suggest that that's an incorrect ruling, because I
don't argue with the Court's ruling, but I think it is
fair to say that most any of us here who have conducted
ourselves in a business, whatever the nature of the
business, if our conduct was to be viewed with the
benefit of 25 years' hindsight and from the perspective
of a fiduciary, very few of us would have that conduct
stand up.

Your Honor, in looking at the accountings,
there is mostly good news, and I'm sure Mr. Bettius
will disagree with this, but the accountings are very
similar in their methodologies.

They all look to the financial statements as
J.APP. 1243
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the primary financial document. They look at the 1966
lease, which was the original lease, as an operative
document. They look at the Joint Venture or its
predecessors as the landlord. They look at Inc. or
Corp. as a tenant. They both appropriately charge
rent. They both treat the income as taxable.

Where we go off on divergent paths, Your
Honor, is that the Complainant's accounting stops
treating the income as taxable in 1982, and stops
charging rent in 1994, a divergence which results in
tens of millions of dollars of additional income which
the Complainant seeks.

I would submit to the Court that after you
hear the testimony from Mr. Cobb and Mr. DenUyl, you
will conclude that their approach, which was to tax the
income throughout, to charge rent throughout, is the
appropriate methodology.

We have submitted, as Mr. Bettius was just
complaining, alternative accountings. This Court's
order, as affirmed by the Supreme Court, said account
as of April 18, 1973. Mr. Cobb has submitted that
accounting. That accounting says that nothing would be

due if we were to close the books on that date. There
' J.APP. 1244
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is no value in '73. There was no value in '71.

If we carry forward to July 1, '75, which is
a date that we have proposed as an alternative because
of the sale and lease-back that occurred at that time,
you still have no value. If you look at the
Complainant's accounting, perhaps there is a little bit
of value, Your Honor, but even their accounting does
not establish much value.

The next date that we have suggested the
Court consider, and I think this is probably the
watershed event in the history of the hospital, is the
sublease with Health Group of Virginia in March of
1982. Mr. Bettius, I'm sure, will complain about this
and the other dates as being hypothetical accountings,
Your Honor, but, in essence, we're dealing with a
hypothetical. We are imposing hindsight on 25 years
worth of conduct and saying this should have been done.

I think if you look at what was done and
listen to the evidence as to what was done, you will
see that as of March 1982, this hospital was still in
very, very poor financial shape. It had not a penny of
reserves. It was making some money. It was not making

a lot of money. J.APP. 1245
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It had been in existence for 17 years.
According to Mr. Cobb, the total net income that ﬁad
been earned in those 17 years was $1.4 million.
- According to Mr. Wilson for the Complainant, it's about
$2.4 million. But whether it's 1.4 or 2.4, the fact of

the matter is that this hospital was not a particularly
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profitable entity.

It has an opportunity, in March of 1982, to
wind up, which is what this Court would have it do.
And it is not a hypothetical winding up, Your Honor.
The evidence is that the hospital entered into a
sublease with Health Group, a ten-year sublease. As
part of that, their receivables were purchased, their
equipment, their inventory were all purchased at book
value.

They received a discharge from a lease
obligation. So this is, in essence, a winding up.

This is a marshalling of the assets. This is payment

of the debt. This is discharging other obligations and

liabilities of the corporation. So this has been an

entirely appropriate date at which to stop and consider

what happens.

If we stop the clock in March of 1982 and
J.APP. 1246
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carry forward either the 1.4 that Mr. Cobb calculates
or the 2.4 that Mr. Wilson calculates, we come up with

a number between $4 million and $13 million as what

- those 2 sums would be worth today.

I also want to point out, Your Honor, Jjust
how overreaching the Complainant's accounting is.
Everything after 1982'is relatively simple. Either we
charge rent at $220,000 or some escalated sum as Mr.
Wilson does, or we charge rent at $900,000. There was
an increase in the rent between the Joint Venture and
the Jefferson Memorial Hospital to $900,000 as a
condition to agreeing to this sublease.

There was consideration for that. The Joint
Venture agreed to build a 10,000 square foot building
at a cost of $725,000. The Joint Venture agreed to use
its best efforts to attract more doctors to the
hospital and entered into a specific agreement with Dr.
Friedman, who will testify, pursuant to which he
received office space in the building that amounted to
about 64 percent of the total area of the building,
basically at cost, the cost of maintenance, $6 a foot,
with an option to purchase for $1, which he exercised

some eight years later. ]
.APP. 1247
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So we have a real event, we have real
consideration. Looking back at the Complainant's
accounting, Your Honor, there's one thing that stands
out and I think it's indicative of their overreaching,
in 1970 -- in the fiscal year ending June of 1973, Ms.
Moore -- Mr. Wilson's accounting shows that there was
$130,000 in total net income.

If you looked at the financial statement,
there was an ending balance of a negative $5,500 in the
bank, and that's after $220,000 in capital was infused
from the sale of stock to the Respondents. But Ms.
Moore, in her treatment of this income, ignoring the
fact that there was not only no money in the bank,
there was a negative balance, said that we should have
invested that money in 1972, '73, and there is a rate
of return that she applies to that number.

That is hypothetical, Your Honor, and that is
the -- the image will be very, very unrealistic. If we
go beyond 1982, Your Honor, we get into numerous
disputes as to what to do with the Fairfax Hospital
money.

But before we get into that time an event

happens which I think is another benchmark event that
J.APP, 1248
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the Court needs to look at. In 1985, Fairfax purchased
the stock of HGV for approximately $5.8 million. It

then entered into a new lease for 20 years. Even Mr.

. Wilson, the Complainant's own accountant, concedes that

that is an indicator of the value of the license, the
value of the right to operate that hospital.

That's a point in time in 1985. You will see
evidence that there were mixed motives on the part of
Fairfax coming into the Jefferson facility. They
describe them as defensive and offensive. The motives
were, in part, to prevent Georgetown or other teaching
hospitals from establishing a bastion in the Northern
Virginia marketplace.

it was offensive mostly to the extent that
they were looking for a referral source so that they
could bring in patients from that area through
Jefferson Memorial Hospital and into their other
facilities.

Fairfax brought to this situation great
strengths, and you'll hear from Mr. Cobb as to what
some of the critical issues are as to the financial
viability of any business. Economy of scale is one,

professional management is one, access to capital is
J.APP. 1249
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another, none of which the Respondents had, but Fairfax
brought that to this situation in 1985.

What happens from 1985 through 19922 Fairfax

- loses millions of dollars. Fairfax projects, in an

analysis done in '92, $81 million in future losses, and
Fairfax decides that they have to stop the bleeding and
close this hospital down.

If the Court goes beyond '82, the Court is
going to have to decide what is the nature of the money
that flowed from Fairfax from '92 to '94 onward, Your
Honor. The Complainant's accounting suggests that the
entirety of the Inova payments or payment for the right
to operate or not operate that hospital for the
license, which -- would have been an asset of Inc. or
Corp. as opposed to the Joint Venture.

That analysis flies in the face of reality,
which is, you know, even the best run hospital in this
area discovered it was losing millions of dollars a
year, and proﬁected tens of millions of losses and
decided to do what it could to get out of a very bad
situation.

There are two settlement agreements with

Inova which the Court may recall that the Court may
J.APP. 1250
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have to look af. There's an October '92 letter
agreement which simply says the hospital, Fairfax

Hospital, may choose one of three or four different

- alternatives, one of which was to close the hospital,

which they chose to do, and they exchanged buildings.
Fairfax had acquired a building called Cambridge Court,
a brand new building. They exchanged that for the
Jefferson Memorial ﬁospital facilities.

That exchange, however, never took place
because of title problems, which I'm sure this Court is
aware of from the first trial, litigation ensued and
then a settlement was reached.

The 1992 deal, Your Honor, was a land deal.
It had nothing to do with the license to operate. The
evidence is that the right to lose $81 million is not a
particularly valuable right.

In July of 1994 we have the settlement
agreement. It calls for certain monthly payments over
time and a 516 million lump sum in 2005. Again, the
Complainants would submit to the Court that that
represents the value of the license. The evidence is
going to be that in the 1992 agreement, not only did

Jefferson get the Cambridge Court facility, but Fairfax
J.APP. 1251
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had an obligation to pay rent of over $2 million a
year.

It's that rental stream that these payments
represent and the lump sum payment is representative of
the fact that Fairfax Hospital got a valuable asset,
Cambridge Court, back, and, in exchange, was able to
let Jefferson retain its facilities.

Your.Honor, I think finally the Court has to
look at this from the equitable perspective. When all
is said and done, this Court is sitting as a Court of
equity. I think that the Complainants believe that if
the number is $10 million or $20 million or $60
million, that that's the number that they should
receive.

I would submit to the Court that that's not a
foregone conclusion, that this Court, whatever the
number is the. Court arrives at, must be viewed as a
starting point and theﬁti think the Court has to
evaluate froﬁ an equitable perspective culpability and
other issues.

And when you look at that from the issue of
equity, and we look back at what this hospital was

worth in 1973, which was zero, had counsel done his
J.APP. 1252
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thing in 1973 or 1971 or 1975, there would have been
little, if anything, that would have been left over to
give to charity.

The value of the license in 1970 from
Extended Care was $25,000. It may have been $5.8
million in 1985. It certainly was not worth anything
in 1992 or 1994.

If you look at it from that perspective, Your
Honor, and balance the equities, I think the Court will
conclude that our accounting is the reasonable are,
that we have given the Court options to consider and
that the $70 million that Mr. Bettius' accounting
submits is just totally unreasonable.

Thank you, Your Honor.

THE COURT: Mr. Bono?

MR. BONO: Thank you, Your Honor. May it
please the Court.

Your Honor, during the first trial this Court
was examining'a period of time from 1965 to 1975 and
that trial was, indeed, complicated itself. This week
we're faced with a task that's at least three times
more difficult of examining the facts from 1975 to

today.
J.APP. 1253
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As Your Honor indicated, this is, indeed, a
daunting task and the submissions in this case are
virtually indecipherable, even for someone such as
myself who is fully familiar with this case. So what
I'd like to do in my opening is give the Court some
framework in which to apply the legal principles that
need to be applied in this case to all of the numbers
that have been submitted.

First of all, Your Honor, I'd like to go back
to the Court's order which imposed the constructive
trust in this case. And the constructive trust was
imposed on the assets and liabilities of Jefferson
Memorial. Hospital, Inc. No other entity's assets or
liabilities are subject to this constructive trust, and
that was because.Inc. was the only charitable entity
existing at any point in time.

Your Honor, we have submitted a detailed
trial brief on Friday which presents the legal
principles that need to be applied in this case. The
fundamental principle that needs to be applied under
the case law is that the assets and liabilities of Inc.
and only Inc. need to be identified at the time of its

dissolution in 1973, and then the Court must examine’
J.APP. 1254
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whether any income or revenue or increased value going
froward into the future is attributable to those éssets
and liabilities of Inc.

There must be a distinct tracing of the
future income into those assets, otherwise no future
income or revenues are attributable to the assets of
Inc.

In our trial brief, Your Honor, we have
pointed out that the Virginia Supreme Court made it
guite clear, we believe, that .the.-1973 dissolution of
Inc. is the key operative event. And, in fact, the
Court -- the Virginia Supreme Court said that it was
the Maryland dissolution statute weich was to be
applied in the accounting in this casé, and they cited
the Maryland Code and the Maryland Court of Appeals
case.

The Maryland dissolution statute, which is
section 5208(B) "of the Maryland Code, is very specific,
and it says, when a non-stock Maryland corporation is
dissolved or its charter forfeited,; which is what
happened in this case, what the trustees are to do is
the following: 1, by operation of law the trustees --

the directors of the corporation or the trustees are

J.APP. 1255
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converted to trustees in dissolution. No matter what
they call themselves after that point, if there's a

document that says they're directors, by operation of

. law the Virginia Supreme Court said they're trustees in

dissolution and they are to undertake actions in
dissolution.

The Maryland statute clearly says that what
you do is you identify every liability and obligation
of the dissélving corporation and the trustees are
obligated to pay those obligations or to make provision
for their payment. That's the first thing that has to
be done.

The second thing that has to be done, if
there were any assets donated to the charity with a
provision if the charity dissolves, those assets must
be given back to the donor, they have to be given back.
There are no such assets in this case.

Finally, Your Honor, after -- and the statute
in Maryland's'quite clear -- after all of the
liabilities are paid, or provision made for their
payment, then the trustees must identify if there are
any remaining assets left in that dissolved

corporation. And if there are any remaining assets, -
J.APP. 1256
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then those assets must be distributed to -- and the
statute in Maryland says -- to any person, society,
organization or Maryland or foreign corporation.

The case law als; makes it clear if there are
no remaining assets, in which case if the liabilities
are greater than all of the assets and must be
satisfied, then there are not assets that need to be
distributed to any other corporation.

Your Honor will recall that Professor Dooley, -
that was called by the Commonwealth in the very first
trial, who is the professor from the University of
Virginia and who was the corporate expert, explained
this in deta#}. .In fact, he said, I believe, very
closely to what I just said was the statutory
requirement.

Now, Your Honor, the other point that we made
in our trial brief, which is very, very significant is
that when assets of a charity are commingled with
private asseté, what does the Court do with the
corresponding pool or with the income that is derived
from that.

There must be, according to the case law, a

proportionate or pro rata allocation of the future
J.APP. 1257
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income between the assets of the charity that went into
the pool and the assets of the private entity that went
into the pool. And the cases and the treatises are
very, very explicit on this. This has to be applied
and the Complainant's accounting makes no effort to do
this, Your Honor. -

In addition, I would like to point out that
in briefs that were filed by the Commonwealth in the
United States Supreme Court following the Virginia
Supreme Court's opinion, they told the Supreme- Court
that it was the Maryland dissolution-statute that
applied in this case.

They said that the Virginia Supreme Court had
based its opinion, quote, upon a schelarly application
of Maryland law and that the operative event was that
dissolution of the corporation. Now, I would
respectfully submit that having made those
representation to the Supreme Court, they should not
come into this Court and take a different position.

As Mr. Cochran advised, Mr. Cobb will testify
that, in his opinion, it is the dissolution that
applies and the analysis should be focused on the 1973

dissolution and what assets and liabilities of Inc.
JLAPP. 1258
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existed at that time.
Your Honor, I would reiterate Mr. Cochran's

position that the Respondents in this case come to this

~Court seeking equity, and the numbers and requests of

the Commonwealth of Virginia are completely out of line
under the totality of the circumstances in this case,
and I, too, respectfully submit, Your Honor, that this
Court should apply its equitable powers and determine
an equitable result based upon all of the evidence in
this case.

Your Honor, the evidence has shown in this
case that this is a very unusual case. It was filed by
the Commonwealth»zéyyea:5qa£tertthzrfactﬁ I appreciate
Your Honor said laches doesn't apply, but that is a
significant.event.-that:.goes- to the: equities in this
case.

The Respondents in this case acted in good
r¥ixs While they didn't do everything perfectly
right, the evidence is clear they attempted to do it.
They sought advice from legal counsel. They sought
advice from counsel among the best in this city.

While Your Honor said that the advice of

counsel defense doesn't apply, it certainly is a factor
J.APP. 1259
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in equity that they attempted to do what was correct
and legal. 1In fact, Your Honor, there's an October 16,
'74 board memorandum in which the board of Corp.
specifically hired Thorpe Richards to ensure that
everything was done properly and legally.

While, again, it was not a defense to the
case, it is a factor to be entered into (sic). At the
time of the transaction the evidence is clear that not
one penny-went to the Respondents, and that after the
conversion from not-for-profit to for-profit, the
Respondents continued to fund the operations of the
hospital. Unquestionably they poured in another
$240,000 in 1972%in capital to support the hospital.

Mr. Cobb will explain that without that
injection of capital, that the-hospital-would assuredly
close its doors, because it would have been unable to
function and meet its obligations.

During the period 1971 to 1982, and Your
Honor will recéll -- maybe a time line would help put
this in the framework -- from 1965 to 1971, Inc.
operated the hospital. And from 1971 to 1982, Corp.
operated the hospital. During the time from '71 to

1982, all of the net income generated by the
J.APP. 1260
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Corporation was plowed back into the Corporation. The
doctors did not declare dividends.

The only income that was taken out during
that time period were some bonds that were payable to
the doctors, but all of the income was reinvested
through 1982.

Your Honor‘has already determined that the
initial transaction in 1971 -- that the ongoing value
was totally consumed by the liabilities. Your Honor
said that our expefts, Mr. Cobb and Mr. DenUyl, were
the more persuasive and demonstrated that at that time
the liabilities were far greater than all the assets,
including the ongoing value.

Your Honor, it's also significant in terms of
equity that in 1978 the General Assembly of this
Commonwealth changed the law. And while Your Honor
correctly applied 1971 common law of Virginia to hold
that even though the transaction was fair and that a
fair price was paid, a constructive trust could still
be imposed and the Commonwealth could elect to void
that transaction.

In 1978, which was 22 years ago, the Virginia

.

General Assembly amended the corporate code of
J.APP. 1261
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Virginia, and that was section 223.1 of the Virginia
Code at that time, which is now codified at section
13.1-871. And it says that this kind of transaction,
when you make a determination that a fair price was
paid in an insider transaction, that the beneficiaries
cannot -~ cannot -- elect to void the transaction, that
the only determination to be made is was the
transaction fair.

Now, this is == in my mind this is a
significant event, because had this transaction
occurred at any point in time after 1978 in this
Commonwealth, the Attorney Géneral would be entitled in
this case to-zero as a'matter of laws There would be
no constructive trust. This case would have been over.

Now, does that totally do away with the
constructive trust in this case? No, Your Honor,
because you correctly applied the‘common law at the
time it existed in '71. But I would respectfully
submit that that's a significant event.to be taken into
account in applying the equities.in this case.

I would also point out that under Maryland
law in 1971, there was no right to void this

transaction or to impose a constructive trust in any -
J.APP. 1262
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event.

Now, Your Honor, the hospital conversion at
issue here is very similar to one that occurred two
years ago with respect to National Orthopedic Hospital.
And I think that's also another significant event in
applying the equities in this case.

At that time Columbia Pentagon City Hospital
acquired National Hospital for Orthopedics and
Rehabilitation right here -- nearby in Virginia.

MR. BETTIUS: VYour Honor, I'm going to object
to a collateral transaction that there's no proof of,
that Mr. Bono --

THE COURT: Do you intend to introduce
evidence of this?

MR. BONO: Yes, Your Honor.

MR. BETTIUS: Your Honor, it's not within
their accounting, it's not within their submissions.
The Court cut off any additional production of
documents as 6f October 1. These documents haven't
been produced to us as of today, and I object to it.

THE COURT: Objection's overruled. I'm not
ruling on whether the evidence would be admissible.

This is opening statement. J.APP. 1263
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MR. BONO: Thank you, Your Honor.
The terms of that transaction which converted

National Orthopedic Hospital from a not-for-profit

~entity to a for-profit entity are strikingly similar to

what happened in this case with respect to JMHI. What
happened is the purchaser, a for-profit entity, simply
assumed the liabilities of National Orthopedic Hospital
in exchange for its assets.

And the liabilities primarily consisted of
bonds payable. There were $8 million in industrial
bonds payable by the hospital. The assets of the
corporation only exceeded the bond liability by $6,000,
and the purchaser simply created a constructivé trust
for $6,000 to be donated to charity.

The Attorney General of Virginia reviewed
that transaction and under the current law in Virginia
if they want to object they have 30 days, and the
Virginia Attorney General allowed that transaction to
proceed. I tﬁink it's a significant event in applying
the equities here, Your Honor.

I would also point out the many times
attorneys general act to recoup the tax benefits that a

not-for-profit hospital benefitted from, from either .
J.APP. 1264
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the federal government or the state government.
Oftentimes that is the theory behind which the state
seeks to impose a constructive trust.

Mr. Gilmore, in written documents, has said
that was what he seeks to recoup here, the tax benefits
that this hospital gained from the state. Well, in
this case Your Honor will recall there are not tax
benefits that Inc. gained, one, while it initially had
the tax-exempt status from the federal government, that
was revoked and the evidence has already shown that new
tax returns were filed and whatever taxes were due for
a for-profit entity were paid to the federal
government.

Secondly, Virginia never approved the
tax-exempt status of Inc. Therefore, there are no tax
benefits that this corporation obtained from either the
federal or state government.

When Inc. dissolved in 1973, the question has
come up and ﬁhe Commonwealth likes to say, that the
directors of Inc. simply killed the corporation. The
facts are -- will show something quite different, Your
Honor. 1In fact, what happened at that time, and

testimony will show, was that the directors went to an
J.APP. 1265
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attorney and said what is the easiest way to dissolve
this corporation.

The attorney advised them simply don't pay
the franchise tax in Maryland and the corporation will
be dissolved.

Also, Your Honor, in 1974 and 1975, there was
testimony in this case, and there'll be further
testimony, that after the corporation was dissolved in
1973, what acts did the directors take. The
Commonwealth likes to argue that the directors took
actions of an ongoing corporation and, therefore, their
actions should be viewed by this Court as null and
void.

As Your Honor ruled and as the Virginia
Supreme Court confirmed, the directors were converted
by operation of law to trustees in dissolution after
1973. And I would ask this Court to examine what
actions the directors, in fact, took to make a
determination'as to whether these actions were action;
running an ongoing corporation or were they actions
winding up the affairs of Inc.

I would respectfully submit to Your Honor

that all of the actions the directors took,-and they
J.APP. 1266
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weren't perfect, they weren't pretty, and the documents
aren't perfect, but if you examine the substantive and

legal impact of what the directors did, every act they

~ took after 1973 was an act that a trustee in

dissolution would take.

What did they do? Number one, the land had
not been transferred by deed yet, they hired Thorpe
Richards to do it. Mr. Richards did the deeds and the
land was transferred.

What did they do with the leases? They
canceled the leases and entered into new leases with a
separate entity. Again, an act winding up. You don't
transfer your property by deed and you don't cancel
your leases if you're running an ongoing corporation.
That is an action in winding up.

They also paid all the debts of Inc. or made
provision for it. There's no question in this case
that every cent of debt and liability on Inc.'s books,
whether you look at it in 1971 or 1973, was paid by the
directors. Again, an act mandated by statute in
Maryland and they fully did that.

So every action post-'73 is an action in

dissolution.
J.APP, 1267
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Now, the Commonwealth also likes to take the
position, and their accounting takes the position, that
when Corp. in 1975 -- well, let me go back one second.

As Your Honor will recall, in 1971 the
partnership, Associates, owned the building.

Associates transferred all of its assets and
liabilities to Corp., and it had a =-- since it was the
owner of the building, it had a right to transfer the
building to Corp.

Now, the Commonwealth comes into this Court
now and their accounting takes the position that in
1975, when Corp., which was the separate Delaware
corporation, transfers the building to JV, that's
somehow an act that's not authorized, can't be done,
they have a right to void it.

Your Honor, I don't know of any way that they
could take that position. If I own this pen and I give
it to Your Honor, and four years later you give this
pen to the Coﬁmonwealth, you have a perfect right to
transfer my pen to the Commonwealth, because I owned it
and properly gave it to you.

Inc. never owned the building. They have no

document that says they owned the building. 1In fact,
J.APP. 1268
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they've taken the position that Dr. Gondor's purchase
of the land -- they did this at the first trial -- is
not valid, because there was no deed.

Now, there is no deed in this case that
transfers the building at any point in time to Inc.
Since the Commonwealth's already taken the position
that you need a deed to transfer a building,‘they
cannot now come into this Court and take the position
that somehow Inc. has any claim to the building.

MR. BETTIUS: Never.hawey:“¥our Honor, and
still. don't, exeept the testimony --

THE COURT: Let him finish, Mr. Bettius.
I'll hear from you.

MR. BONO: Your Honor, when you examine the

accounting submitted by the Commonwealth, one thing

33

jumps out at you, and that is that their -- practically

their entire accounting is based on one document, and

it is the 1966 lease of the building that JMH signed in

1966. They claim that that document gives it the right

to the lease monies that were given to JV from Health

Group, from Inova, and the Inova settlement monies.

The only way that they could use the lease to

have a claim to those monies would be if the JMHI had
J.APP. 1269
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the right to sublet the building to another tenant.
The lease is quite clear and the Commonwealth can't

really dispute this, that the lease has a provision

- that says, JMHI, you cannot sublet the building. That

is the operative document.

And so under that document they have no right
to any claims to future subleasing monies or rent
monies.

Now, let me examine, since Mr. Cochran
examined it in his opening statement, the -- now we've
come forward to 1982, Your Honor, when Health Group of
Virginia, an independent third party, came in and
leased the hospital building and began to run the
hospital.

Now, Mr. DenUyl, who is our expert on
hospital conversions and hospital valuation, will
testify that he did an evaluation of the operations of
the hospital as of 1982, and his testimony and evidence
would show that the hospital <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>