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82-792 GROVE CITY COLLEGE v. BELL
JUSTICE POWELL, concurring.
I join reluctantly the Court's opinion as I
agree that the decision is dictated by the language and
legislative history of Title IX, and the Regulations of
the Department of Education.

I write briefly to record my

view that the case is an unedifying example of
overzealousness by the Federal Government.

It is the type

of bureaucratic action that causes disrespect and
resentment of "Big Government".
Grove City College (Grove City) may be unique
among colleges in our country; certainly there are few
others like it.

Founded more than a century ago in 1876,

Grove City is an independent, coeducational liberal arts

college.

It describes itself as having "both a Christian

world view and a freedom philosophy", perceiving these as
"interrelated".

At the time of this suit, it had about

2,200 students, tuition was low as the college catered
primarily to the young people of low to moderate income
families.

Some 140 of the College's students were

receiving Basic Educational Opportunity Grants (BEGOs),
and 342 had obtained Guaranteed Student Loans (GSLs).

The

grants were made through the Department, and the student
loans were guaranteed by the federal government.
from this financial assistance,

Apart

Grove City has followed

an unbending policy of refusing all forms of government
assistance, whether federal, state or local.

It was and

is the policy of this small college to remain wholly
independent of government assistance, recognizing - as

this case well illustrates - that with receipt of such
assistance one surrenders a certain measure of freedom
Americans always have cherished.
This case involves a Regulation adopted by the
Department to implement §902 of Title IX (20
§1682).

u.s.c.

It is well to bear in mind what §902 provides:

"No person in the United States shall, on the
basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to
discrimination under any education program of
activity receiving federal financial assistance

"
The purpose of the statute, as a sixth grade child would
know, is to make unlawful "discrimination" by any person
(here an educational institution) on the "basis of sex".
The undisputed fact is that Grove City does not
discriminate - and so far as the record in this case shows
- never has discriminated against anyone on account of

' '
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.

sex, race or national origin. This case has nothing
whatever to do with past or present discrimination.
As the Court describes, the case arises under a
Regulation adopted under Title IX that authorizes the
Secretary to obtain from recipients of federal aid an
"Assurance of Compliance" with Title IX and regulations
issued thereunder.

The College, in view of its policies

and principles of independence and its record of nondiscrimination, objected to executing this Assurance.

One

would have thought that the Department, with all of the
substantive and serious problems that properly requires
its attention, would have respected the wishes of this
college and quietly acquiesced.
judgment failed to prevail.

But common sense and good

The Department chose to

litigate, and instituted a administrative proceedings to

compel Grove City to execute what in effect was an
agreement to comply in the future - despite its past
record of full compliance - with Title IX.

The

Administrative Law Judge who heard the case on September
15, 1978, did not relish his task.
On the basis of the evidence, that included the
formal published statement of Grove City's strong "nondiscrimination policy", he stated:
"It should also be noted that there is not the
slightest hint of any failure to comply with
Title IX, save the refusal to submit an executed
Assurance of Compliant with Title IX, this
refusal is obviously a matter of conscience and
belief". J.A., 94. (emphasis added)

The Administrative Law Judge further evidenced his
reluctance by stating that the Regulations were "binding"
upon him. J. A. 95.

He concluded that the scholarship

grants and student loans to Grove City constituted

indirect "federal financial assistance", and in view of
the failure of Grove City to execute the Assurance the
Regulations of the Department required that the grants and
loans to its students must be "terminted".

J.A., 96.

The

College and four of its students then instituted this suit
in 1978 challenging the validity of the Regulations and
seeking a declaratory judgment.
The effect of the Department's termination of
the student grants and loans would not have been limited
to the College itself.

Indeed, the most direct effect

would have beenupon the students themselves.

In the

absence of other scholarship funds being available, many
of them would have had to leave college.

It was to avoid

these serious consequences, that this suit was instituted.
The College prevailed in the District Court, lost in the
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Court of Appeals, and - after nearly six years of
litigation with the full weight of the federal government
opposing it - the College finally loses.

I cannot believe

that the Department will rejoice in its victory.

".
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To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens
Justice O'Connor
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GROVE CITY COLLEGE, INDIVIDUALLY AND ON BEHALF
OF ITS STUDENTS, ET AL., PETITIONERS v. TERREL
H. BELL, SECRETARY OF EDUCATION, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE POWELL, concurring.
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government. It is the type of bureaucratic action that causes disrespect and resentment of
"Big Government."
Grove City College (Grove City) may be unique among colleges in our country; certainly there are few others like it.
Founded more than a century ago in 1876, Grove City is an
independent, coeducational liberal arts college. It describes
itself as having "both a Christian world view and a freedom
philosophy," perceiving these as "interrelated." At the time
of this suit, it had about 2,200 students and tuition was
suprisingly low for a private college. 1 Some 140 of the College's students were receiving Basic Educational Opportunity Grants (BEOGs), 2 and 342 had obtained Guaranteed
Student Loans (GSLs). 3 The grants were made directly to
'Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3 n. 2.
2
Grove City College v. Bell, 500 F. Supp. 253, 259 (W. D. Pa. 1980).
3
Grove City College, supra, 500 F . Supp. , at 259.
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the students through the Department of Education, and the
student loans were guaranteed by the federal government.
Apart from this indirect assistance, Grove City has followed
an unbending policy of refusing all forms of government assistance, whether federal, state or local. It was and is the
policy of this small college to remain wholly independent of
government assistance, recognizing-as this case well illustrates-that with receipt of such assistance one surrenders a
certain measure of the freedom that Americans always have
cherished.
This case involves a ftegulation adopted by the Department to implement §~AofTitle IX (20 U.S. C.§~. It
is well to bear in mind what §~rovides:
A
"No person in the United S~tes shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . ."
I\
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as the record in this case
shows-never has discriminated against anyone on account of
sex, race or national origin. This case has nothing whatever
to do with past or present discrimination. The College
therefore has complied to the letter with the sole purpose of
'Pitle 11~
A As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-

•
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department, with all of the substantive and serious problems
that properly require its attention, would have respected the
independence of this college and acquiesced. But common
sense and good judgment failed to prevail. The Department
chose to litigate, and instituted an administrative proceeding
to compel Grove City to execute an agreement to operate all
of its programs and activities in full compliance with all of the
regulations promulgated under Title IX-despite the College's record as an institution that had operated to date in full
accordance with the letter and spirit of Title IX. The Administrative Law Judge who heard the case on September
15, 1978, did not relish his task.
On the basis of the evidence, ~included the formal published statement of Grove City's s&ong "non-discrimination
policy", he stated:

"It should also be noted that there is not the slightest
hint of any failure to comply with Title IX, save therefusal to submit an executed Assurance of Compliance
with Title IX. This refusal is obviously a matter of conscience and belief." J. A., 94. (emphasis added) 4
The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
' These findings of the Administrative Law Judge have not been
questioned.

82-792-0PINION
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I cannot believe that
the Department will rejoice in its victory.

'.

To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens
Justice O'Connor
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GROVE CITY COLLEGE, INDIVIDUALLY AND ON BEHALF
OF ITS STUDENTS, ET AL., PETITIONERS v. TERREL
H. BELL, SECRETARY OF EDUCATION, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE POWELL, concurring.
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government. It is the type of bureaucratic action that causes disrespect and resentment of
"Big Government."
Grove City College (Grove City) may be unique among colleges in our country; certainly there are few others like it.
Founded more than a century ago in 1876, Grove City is an
independent, coeducational liberal arts college. It describes
itself as having "both a Christian world view and a freedom
philosophy," perceiving these as "interrelated." At the time
of this suit, it had about 2,200 students and tuition was
suprisingly low for a private college. 1 Some 140 of the College's students were receiving Basic Educational Opportunity Grants (BEOGs), 2 and 342 had obtained Guaranteed
Student Loans (GSLs). 3 The grants were made directly to
' Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3 n. 2.
•Grove City College v. Bell, 500 F. Supp. 253, 259 (W. D. Pa. 1980).
3
Grove City College, supra, 500 F . Supp., at 259.
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the students through the Department of Education, and the
student loans were guaranteed by the federal government.
Apart from this indirect assistance, Grove City has followed
an unbending policy of refusing all forms of government assistance, whether federal, state or local. It was and is the
policy of this small college to remain wholly independent of
government assistance, recognizing-as this case well illustrates-that with receipt of such assistance one surrenders a
certain measure of the freedom that Americans always have
cherished.
This case involves a Regulation adopted by the Department to implement § 901(a) of Title IX (20 U. S. C. § 1681(a)).
It is well to bear in mind what § 901(a) provides:
"No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . . ."
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as. the record in this case
shows-never has discriminated against anyone on account of
sex, race or national origin. This case has nothing whatever
_to do with past or present discrimination. The College
therefore has complied to the letter with the sole purpose of
§ 901(a).
As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department, with all of the substantive and serious problems
that properly require its attention, would have respected the
independence of this college and acquiesced. But common
sense and good judgment failed to prevail. The Department
chose to litigate, and instituted an administrative proceeding
to compel Grove City to execute an agreement to operate all
of its programs and activities in full compliance with all of the
regulations promulgated under Title IX-despite the College's record as an institution that had operated to date in full
accordance with the letter and spirit of Title IX. The Administrative Law Judge who heard the case on September
15, 1978, did not relish his task.
On the basis of the evidence, which included the formal
published statement of Grove City's strong "non-discrimination policy", he stated:
"It should also be noted that there is not the slightest
hint of any failure to comply with Title IX, save the refusal to submit an executed Assurance of Compliance
with Title IX. This refusal is obviously a matter of conscience and belief." J. A., 94. (emphasis added) 4
The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
•These findings of the Administrative Law Judge have not been
questioned.
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I cannot believe that
the Department will rejoice in its victory.
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JUSTICE POWELL, concurring.
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government. ~ =t~: ::pe of bur.QaaePatie aGtiga tbat eaases disl'espectand resentment of
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independent, coeducational liberal arts college. It describes
, itself as having "both a Christian world view and a freedom
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suprisingly low for a private college. 1 Some 140 of the College's students were receiving Basic Educational Opportunity Grants (BEOGs), 2 and 342 had obtained Guaranteed
Student Loans (GSLs). 3 The grants were made directly to
1
Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3 n. 2.
2
Grove City College v. Bell, 500 F. Supp. 253, 259 (W. D. Pa. 1980).
3
Grove City College, supra, 500 F. Supp., at 259.
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the students through the Department of Education, and the
student loans were guaranteed by the federal government.
Apart from this indirect assistance, Grove City has followed
an unbending policy of refusing all forms of government assistance, whether federal, state or local. It was and is the
policy of this small college to remain wholly independent of
government assistance, recognizing-as this case well illustrates-that with reej(i~ of such assistance one surrenders a
certain measure of the freedom that Americans always have
cherished.
This case involves a Regulation adopted by the Department to implement § 901(a) of Title IX (20 U. S. C. § 1681(a)).
It is well to bear in mind what § 901(a) provides:

~~

"No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . . ."
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as the record in this case
shows-never has discriminated against anyone on account of
sex, race or national origin. Th" case has nothing whatever
to do wfth pas or present. · crimination The College ~~---
therefore hfts complied to the letter with the sole purpose of
§ 901(a).
As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department t\with-aU--of--th~~

ro--that- prGfMi!~lolire i~ a.ttestieH';""W9Ulc:l have respeeted ~he
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But common
sense and good judgment failed to prevail. The Department
chose to litigate, and instituted an administrative proceeding
to compel Grove City to execute an agreement to operate all
of its programs and activities in full compliance with all of the
regulations promulgated under Title IX-despite the College's record as an institution that had operated to date in full
accordance with the letter and spirit of Title IX. The Administrative Law Judge who heard the case on September
15, 1978, did not relish his task.
On the basis of the evidence, which included the formal
published~t~tement of Grove City's strong "non-discrimination p?Jjcy'C/he stated:
uft should also be noted that there is not the slightest
hint of any failure to comply with Title IX, save the refusal to submit an executed Assurance of Compliance
with Title IX. This refusal is obviously a matter of conscience and belief.,c....-"J. A., 94. (emphasis added) 4
The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
'These findings of the Administrative Law Judge have not been
questioned.
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I caJYl t believe that
the Department will rejoice in its"victo!"Y."
II
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CHAMBERS OF

THE CHIEF .JUSTICE

January 13, 1984

Re:

82-792

Grove City College v. Terrel H. Bell,
Secretary of Education

Dear Lewis:
Thank you for the preview of your concurring
opinion in this case. I will only concur in the judgment.
I agree fully. This is a case that merits a concurring
opinion, and I'd like to join. See small suggestions on
pages 2 and 3.

Mr. Justice Powell
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CHAMI!IE:RS OF"

THE CHIEF JUSTICE

January 13, 1984

Re:

82-792

Grove City College v. Terrel Bell,
Secretary of Education

Dear John:
Please show me as joining only in the judgment.

Mr. Justice Stevens
Copies to the Conference
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joined the opinion for the Court
reluctantly.
':.1,1!

'lt' seems to" rne · that the nepartment of Education
disnlaved uncommonlv poor judgment . i.n seeking to compel - by ,.
\<Jhat turned out to be protractF!d fit i.gation - this colleqe
t0 siqn an a!;quranct? that it \\'oul'd ' complv with . the anti- .,. ·
discrimination orovisions of ~itle IX . It is conceded that
the colle9e had \ a uniquqlv.~ cxemo1arv record of •nondi!?crimi:-"
nat ion .
·
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I also would

h~~~ thought that

the Solicitor General, or perhaps the Attorney Gen€'ral, would have decided
not to continue pressing this matfer .
,. ~i·l;r

·>·~-.;~'

,;!
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But the ' case ~ is ~ here , ~nd ye must decide it
accorni.ng to the law • . I ' am consh~ertnq a ·brief concurr:l.nq
,,
opinion, ', and enr::loc:;P. a · copv that I have not circulated . I ,: ·
would like to have the benefit of your judgment as to whe~h: ·
er any purpose . ·is served , by express inq views alonq the ' 1 i.nes
ft" ':t~:···
. :·
.,
~"'~··;
o f. rn'l ' u.:. r cL,
.,• " "'
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Although I think you have the beat recor~ with
reapect to unnecessary concurring opinions , I also try to
exercise 11 a good ~eal of restraint . Entirely too many of
them ar;e ci r.culated .
, ,
¥.
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will~await your views with interest .
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