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.JUSTICE BYRON R. WHITE

October 13, 1977
One copy only

MFl10RA~u1JM

Re:

FOR THE CONFERENCE

No. 76-811 - Regents of The University of California v.
Bakke

Although not in accord with practice, I thought I
would spare you listening to what I would initially say about
·the Bakke case in conference tomorrmv in the event I was not
dissuaded by the views of those who precede me.
First, I disagree with some of the amici that Bakke
has no stc;nding in the case or controversy sense or otherwise to attack the special admissions program. His claim is
that he t-vas disqualified for racial reasons from competing
for the 1 6 seats reserved for the task force pro gram. It is
not that his application should have been considered b y the
task force committee but that there should not have been a
racially C.iscriminatory special program at all and that t he
16 seats shouid have been filled through the general admis sions proc e dure. Bakke is entitled to have this claim
adjudic a ted . Even if one a grees with the District Court t hat
an injunction admitting him to the Univ8rsity 'Has not -wa.rranted, this does not affect his entitlement to a declaratory
judgment with respect to the validity of the program and, if
invalid, to an order enjoining this continuance in the future.
There are suggestions in one or more briefs Rmici tha t
the task force program is required by the Fourteenth Amendment as a remedy for past discrimination against minoriti e s
in this country. I do not accept that position, and the
University itself makes no such claim. The California
Supreme Court declared that the Fourteenth Amendment f orbids
the special program and the validity of that conclusion s e ems
to be the. constitutional issue tendered by the University.
Bakke also claims, however, that he is entitled to his
judgment because the task force program is forbidden by

-2Title VI of the Civil Rights Act. The trial court so held;
and the issue was presented to but not decided by the
California Supreme Court, which chose to proceed directly to
the constitutional issue. We are at least entitled to consider the statutory ground which Bakke requests; and b e cause
we usua~1y prefer to deal with a possibly dispositive statutory grou nd b efore reaching a constitutional issue, I think
we should deal with the Title VI argument.
Moreover, it is argued by some of the amici that
Title VI and the regulations under it reauire precisely what
the University has done; and the United States seems to argue
that federa l statutory policy at least authorizes affirmative
action programs taking race into account in admitting students
even though this may result in preempting some seats on the
basis of race. If either of these positions is valid, the
Congress has expressly or implicitly asserted that the Fourteenth Amendment does not bar racial preference in university
admission s. For some, perhaps, this would be an important
consideration in resolving the Fourteenth Amendment issue.
Cf. Katzenbach v. Morgan, 384 U.S. 641 (1966).
Despite the position of the United States, whatever
that might be, I doubt that Bakke's statutory claim is
frivolous. It is just not that clear that a statute which on
its face forbids racial exclusions from government sponsored
programs nevertheless permits or requires exclusions based on
race. And it lends lit.tle to the argument to say that
employers or universities may or must discriminate in hiring
or in a dmissions or achieve racial balance in the work f orc e
or the student body in order to avoid being charged with
racially discriminatory practices and having to disprove t h e
charge. Befo=e co~clud ing that national statutory polic y i s
to authorize racially preferential admissions policies in
universities, I would want as much help from the parties as
possible. The difficulty is that the University has not
briefed the issue, and Bakke's brief is quite inadequate.
Although some of the amici deal with the question, I think we
should call for further briefs on the Title VI issue.

If we were to decide that Title VI forbids what the
University is doing, this particular case would be over.
Congress has simply forbidden something that the Fourteenth
Amendment might permit. If on the other hand we were to
decide that Congress has authorized racially sensitive admissions policies, then the constitutional issue must be reached.
Against such · a statutory background, I would reverse the
Fourteenth Amendment judgment of the Supreme Court of California. I agree with Bakke that he has been excluded from

-3-

J

competing for the 16 seats on racial grounds; but as I see it
the state interests are sufficiently important to warrant the
preference, and there are no satisfactory alternatives for
achieving the University's goals. Nor do I--although I am
not adamant about it--see much difference between the open
reservation of seats for minorities at issue here and a
"racially sensitive'' program which in the end would often
make race the determinative factor in administering a seemingly neutral set of qualifications.

For me these are not easy conclusions to come to, to
say the least; and they are not made easier by the failure of
the University to present a clear record of the ends it was
seeking and the necessity for adopting this particular program in order to achieve them. All we have is the decision
of the Medical School faculty. There is nothing from the
University Regents but their brief and nothing from the
California legislature, although the latter omission is
·understandable since it appears that under the California
constitution, university admissions is not a matter for the
legislature but for the University, subject to constitutional
requirements.
Conceivably we could decide that the federal statutes
and regulations neither forbid, require nor authorize what
the Medical School has done. This would bring us to the
constitutional issue unencumbered by and without guidance
from congressional action. In that event, it is probable,
but I'm not sure, that I would arrive at the same conclusion.
Of course, if the California Supreme Court was convinced that the Fourteenth Amendment should be construed as
its opinion ir..dicat:es, I r,vould thir..k t hat if i.t had had b efore
it the recent amendrr.ent to the California constitution that
forbids exclusions from a university based on race and had
chosen to proceed under that amendment, it could even more
readily have invalidated the task force program, which, as I
see it, does indeed foreclose 16 seats to all but minority
applicants. I am not sure that this would be the case if we
were now to construe both the federal statutes and the Fourteenth Amendment to permit the task force program.
~
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No. 76-811 Regents v. Bakke

MEMORANDUM TO THE CONFERENCE

This memo is prompted by Byron's suggestion that
we consider special briefing or a remand in Title VI.
would oppose
below.

thi~

I

suggestion for the reasons set forth

The fact that the reasons are prudential does not

make them less compelling for me.
(1)

The Ashwander canon preferring the resolution

of statutory questions to constitutional interpretation is
a policy of institutional prudence, not a rigid restriction
on the power of the Court to make decisions it thinks
proper.

Viewing the matter in a prudential light, the

arguments on both sides of the Fourteenth Amendment issue
are as fully developed as they will ever be.

Any action

by us that may be perceived as ducking this issue for the
second time in three years would be viewed by many as a
"self-inflicted wound" on the Court.

2.
(2)

As far as the additional briefing goes, my

brief Chambers' check of the law indicates that the Howard
University amicus brief about covers the field.

Of course,

there is no briefing by the other side, since none of the
pro-Bakke briefs fully addresses Title VI.

But the only

development we could find through Lexis, not already
covered in substance by the Howard brief, was the
affirmance on rehearing en bane of the Uzzell case, 547
F.2d 801 (4th Cir.), aff'd en bane, 558 F.2d 727

(1977), on

the basis of the panel opinion.
(3)

If a majority of the Court is of the opinion

that Title VI at least does not forbid this program, then
sending it back or requiring rebriefing would be futile as
a practical matter.
which is akin to the

Given the brevity of Title VI -brevity of the Equal Protection

Clause -- and the ambiguity of the regulations thereunder,
one's view of what is permitted . under the statute is almost
certain to be the same as one's opinion of the reach of the
Fourteenth Amendment.

If the prevailing sentiment is that

the Equal Protection Clause permits the special program,
the same conclusion almost certainly will be reached under
Title VI.

Thus, the constitutional issue would not be

avoided.
On the other hand, a decision that Title VI
made
forbids the program,/merely to avoid a decision that the
Fourteenth Amendment may permit it, would be futile.
Futile, because the next case will present the Fourteenth

"\

..
3.
Amendment issue anyway.

It also may seem irrational

because if one really believes that special preferences are
permissible under the Fourteenth Amendment, there seems to
be no reason to reach a different result under a similarly
Delphic Title VI.
(4)

This leads to a concern expressed by

Professor Gunther, Constitutional Law 1604 (9th ed. 1975)
and Chief Justice Vinson, in Shapiro v. United States, 335
U.S. 1, 31 (1948):

"The canon of avoidance of

constitutional doubts must, like the 'plain meaning' rule
[in statutory interpretation], give way where its
application would produce a futile result, or an
unreasonable result 'plainly at variance with the policy of
the legislation as a whole .'"

Gunther elaborates:

"This avoidance technique risks not only
indefensible statutory interpretation but also
irresponsible constitutional adjudication.
There
may be temptation to strain for a meaning in the
statute beyond that fairly possible in order to
avoid constitutional interpretation. Yet
constitutional interpretation may not be wholly
avoided:
tentative interpretations may be
ventured in the very process of stating what
constitutional issues are being avoided;
there
may be temptations to launch constitutional trial
balloons and indulge in free floating
constitutional dicta without the restraints of
fashioning constitutional law dispositive of the
case."
In sum, a holding either way on Title VI almost
surely will presage quite clearly the Court's views on the
constitutional issue.

L.F.P., Jr.

o;l.l1trl af il!t ~Hrb .§httts
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CHAM BERS OF"

JUSTICE JOHN PAUL S TEVENS

October 19, 1977
MEMORANDUM TO THE CONFERENCE
Re:

76-811 - University of California v. Bakke

During our discussion at Conference it was suggested
that we share some of our research. Accordingly, I enclose
copies of a memorandum prepared for me by my clerk Frank
Blake on Title VI, and also a memorandum which I requested
Marc Richman to prepare.

Enclosures

.§npnmr ~onrt of tl1r ~1niirll ~tMits
~unitington.fJ. ~· 2!1(3J~,3

October 8, 1977
HE!·10~1\IDUM

FOR

MR.

JUSTICE STEVENS

Subject: The Regents of the University of California v.
Allan Bakke, No. 76-811
My brief study of this case convinces me that the judgment
of the California Supreme Court should be vacated and the
case remanded for consideration of whether the special admissi c
program at Davis violates the Federal Civil Rights statutes.
However, the Court may first wish to direct the parties, and
the United States, to brief the question. Of course, the Court
could decide the statutory question without a remand.
1. One of the allegations in Bakke's complaint was that
the Davis program violated the Federal Civil Rights Act,
.42 U.S.C. 2000d (App. 3). The trial court sustained this
allegation (Pet. App. F, p. 117a). Petrs' appeal necessarily
must have included appeal from this portion of th e judgment,
or else the California SC would have been unable to grant
any relief.
Yet that court completely ignored this potential l :
dispositive ground, and rushed directly to the federal
constitution.
This Court should not do the same thing. Lau
v. Nichols, 414 U.S. 563, 566; Ashwander v TVA, 297 U.S. 288,
347- (Brandeis, concurring).
--42 U.S.C. 2000d provides that
No person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation int be denied the
benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial
assistance.
The University has admitted that it receives fed e ral assistanc ~
(App. 5), and thus it is covered by the statute.
It is most
probable that §4000d prohibits discrimination against whites,
McDonald v. Sante Fe Trail Transp. Co., 427 U.S. 273, although
the question- of affirmative action programs was left open in
that case.
Id., at 280-281, n. 8.

, .. .

.

vsCFP...

S'o.s(j ).

Regulations promulgated by HEW under §4000d permit
affirmative action programs to overcome the effects of conditio
which resulted in limited participation by persons of a particu
race, color, or national origin even in the absence of prior
discrirnination,by an entity administering a federally assisted
program.
45 CFR 80.3 (b) (6) (ii). However, the illustration
offered by the regulations suggest only that a university which
has not discriminated in the past might "establish special
recruitment policies to make its prog~ams better known and
more readily available to [minority groups not adequately serve
and take other steps to provide that group with more adequate
service." ]see SG' s Br. 35. Whether the regulations would
prohibit the Davis program, and if not, whether they violate
the statute under which they were promulgated, should be decide
before the constitutional question. The only amicus briefs whic
confront the statutory questions, I think, are those of the
NAACP {not the NAACP Legal Def. and Ed. Fund) . at pp. 25-33,
and the Anti-Defamation League, et al, at 27-28. The parties,
and the SG, are woefully deficient on this matter.
2. There may be other statutes which prohibit the Davis
program. For example, 42 USC 1981, which grants all persons,
including whites, the same right to make contracts.
See
Runyon v McCrary, 427 U.S. 160; McDonald v. Sante Fe Transp. Cc
supra., · 427 US at 285-296.
Also, 42 USC 2000a-l, which provides that"[a]ll persons
shall be entitled to be free, at any establishment or place,
from discrimination or segregation of any kind on the ground o ~
race, .color, religion, or national origin, if such discrirn:i_nat.:
or segregation is ... required by any ... regulation, ru l e or
order of a State or any agency ... thereof." While I a m not
certain a state medical school is an "establishment or place,"
it would not be an unreasonable argument.

•

Since these statutes, if they prohibit the Davis program,
would have been bases for supporting the judgment of the trial
court, I presume they could have been raised on appeal, and th E:
also should be considered before reaching the constitutional
question.
3. I ass~~e that 28 U.S.C. 2106 permits this Court to r emE
for considerationa\he federal statutory claims.
If this is
a problem, I will~do some work on it at your request.
While I have some thoughts on the merits of this case, anc~
if there is time I will put them in a memorandum, I thought ym:
ought to have this as soon as possible, although you may well
have been considering this question already.

rnrt
.Hare Richman

.. \ - ·- t ...

76-811
UNIVERSITY OF CALIFORNIA V. BAKKE
Supplemental Memo re Title VI of the 1964 Civil Rights Act, 42 U.S.C.
§2000d:
Section 601 of Title VI, 42 U.S.C. §2000d, provides that:
"No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under
any program or activity receiving federal financial assistance.''
I.

L~islative

History:

The immediate object of §601 was to prevent federal funding of
segregated facilities.

In particular, Congress was concerned about

provisions in acts, such as the Hill-Burton Act, 42 U.S.C. §29le(f),
1--

\...

that contemplated federal grants to racially segregated instmtutions.
7686
See,e.g., comments of Sen. Javits, 110 Cong. Rec. ±~xl; of Sen.
Humphrey, 110 Cong. Rec. 6544;
1521.

and of Rep. Celler, 110 Cong. Rec.

See also, H.R.Rep. No. 914, Additional Views of Seven

Representatives, 1964 U.S. Code Cong. & Admin. News 2511.
However, it is clear from the following pieces of legislative
history that Congress intended the section to have a broader sweep:
1)

Proponents of the legislation described §801 as establishing an

"all-encompassing" federal statement against racial and ethnic
discrimination.

See,e.g., comments of Sen. Case, 110 Cong. Rec.

13930; H.R.Rep. No. 914, supra, at 2400-01.
In
2) XRxE turn, opponents of the legislation criticized the iRg section
precisely because it was so broad.

L.-

They complained that the word

"discrimination" was never defined and that the section would be
used by federal agencies to impose racial quotas.

The comments of

Representative Abernethy are typical:

(

"Title VI has been aptly described as the most harsh and unprecedented
proposal contained in the bill .... It is aimed toward eliminating
discrimination in federally assisted programs.

It contains no

yardsticks as to what might constitute discrimination in carrying
out federally aided programs and projects .... Colleges and universities
would be sure subjects of Federal intla'rvention .... Maybe they will
/\

require that a n equal number of white and black mice be used in
V'

experiments .... Presumably the college would have to NR have a
racially balanced staff from the dean's office to the cafeteria ....
The effect of this title, if enacted into law, will interject race
as a factor in every decision involving the selection of an individual ... .
The concept of 'racial balance' would hover like a black cloud over
every transaction .... "
110 Cong. Rec. 1619.

See also, e.g., comments of Sen. Ervin, 110

Cong. Rec. 5611-13; comments of Sen. Gore, 110 Cong. Rec. 9083.
3)

In response to these objections, the proponents sought to clarify

and define what was meant by discrimination in §601.

The general

principle was repeatedly phrased in terms of the requirement that
agencies dispensing federal funds must be "color-blind."

See,e.g.,

comments of Sen. Proxmire, 110 Cong. Rec. 8346 ("Taxes are collected
from whites and Negroes, and they should be expended without
discrimination.");

comments of Sen. Pastore, 110 Cong. Rec. 7055

("It [Title VI] will guarantee that the money collected fxam by
color-blind tax collectors

will be distributed by Federal and State

administrators who are equally color-blind.");
(;

and comments of Sen.

Humphrey, 110 Cong. Rec. 6543 ("Simple justice fequires that public
funds, to which all taxpayers of all races contribute, not be spent
in any fashion which encourages, . entrenches, subsidizes, or results

. 3

in racial discrimination."

(

Quoting from Pres. Kennedy's message to

Congress, June 19,1963).
The two key supporters of the legislation, Rep. Celler and Sen.
Humphrey, expanded upon this principle as follows:
Rep. Celler: "There is no authorization for either the Attorney
General or the Commissioner of Education to work toward achieving
racial balance in given schools.

Such matters, like the appointment

of teachers and all other internal and administrative matters, are entir E
in the hands of the local boards .... The bill would require that
each federal agency xhax which extends

XMHNXX

financial assistance

of the type covered by Title VI must establish nondiscriminatory
standards of general application.

This means that it cannot apply

one standard of conduct to one person and a different standard of
(.
\

~

conduct to another."

110 Cong. Rec. 1518.

,.__.

Sen. Humphrey: "This does not mean that Title VI would authorize a
federal official to prescribe pupil assignments, or to select a
faculty, as opponents of the bill have suggested.

The only authority

conferred would be the authority to adopt, with the approval of the
President, a general requirement that the local school authority
refrain from racial discrimination in treatment of pupils and
teachers ...• " 110 Cong. Rec. 6545.
" I am sorry the Senator from M:i:xxi:pp:i:i:x Mississippi [Sen. Eastland,
who argued that there should be a definition of discrimination in the
bill and that the bill "is nothing but the rankest, rawest kind of

·

c

(1tf~_nJ_'l--\

discrimination against the white race." 110 Cong. Re«.

~

] does not

agree with me, but I suggest we could get over all these problems, and
there would not be an¥ need for debate, if we started to treat Americ3ns

,

...

as Americans, not as fat ones, short ones, tall ones, brown ones, green
)nes, yellow ones, or white ones, but as Americans.

If we did that,

II

we would not need to worry about discrimination.xxx
" What it [discrimination] really means in this bill is a distinction
in treatment.

It means a distinction in treatment given to differ ent

individuals because of their different race,

religio~,

or national

( t;.-UI.. t...f i-: tt t-~U, .L. H<-~'- .... C( ·- l.vv. (~ j ',t l_t. vI

origin.~

J

.. The answer to this questionft is that if race is not a factor,

we f do not have to worry about discrimination because of race."
, 5 '6 CL;_'i_.!. ..J

110 Cong. Rec. p;-'
5 bG •
II.
Finally, Sen. Kuchel, the floor leader of the bill for the
Republicans, explained the effect of Title VI as follows:
'' The objective of Title VI is . not to deny Federal Assistance but to
end discrimination.
, ..
I..._/

Nothing in Title VI precludes continued assistance

to the American Indian, who occupies a special status under our
· Constitution ..•. Nothing in Title VI precludes special assistanc e
to victims of a disaster or other events, such as particular classes
of refugees, or specially underprivileged groups."
110 Cong. Rec. 6562.
4)

The legislative history of Title VI's companion provision, Title

VII, also suggests that the drafters of Title VI intended to cover
discrimination against all races.

See,e.g., McDonald v. Santa Fe

Trail Transportatio!} Co., 427 U.S. 273, 279. "The Act .•. prohibit[ s]
'[d]iscriminatory preference for any [racial] group, minority or
majority."' Quoting Griggs v. Duke Power Co., 401 U.S. 424,431.
5)
~

The HEW regulations are somewhat ambiguous on the issue of racial

preferences.

Where no previous discriminatory policy was in effect,

their example of affirmative action is limited to "special recruitment

-

-

!/"

policies." . 45 C.F.R. §80.S(j).

Where previous .discriminatory policies

"'

4

have been in effect, however, the regulations provide an example of
affirmative action which includes "making selections which will
insure that groups previously subjected to discrimination are
adequately served."

45 C.F.R. § 80.S(i).

Both 80.S(j) and (i)

were added in 1973.

II.

Title VI Cause of Action:
Even though the legislative history shows fairly conclusively

that Title VI covers the subject matter of Bakke's suit, there is .fZstill a question whether he can maintain a private cause of action
under the Title and whether the University receives sufficient
federal fundmng to be subject to the Title.

-

1) Private Cause of Action: Although at one point there was some
question whether Title VI created any private causes of action, see
Antieau, Federal Civil Rights Acts, §138 at 182, there now seems to
private 4
be no doubt that some/causes~f action may be maintained under the
Title.

See Antieau, supra, 1976 Bupp. at 178-79.

Of particular interest

is Lau v. Nichols, 414 U.S. 563, in which this Court unanimously
granted petitioners relief under Title VI.

Petitioners represented

a class of non-English speaking Chinese students who claimed that
they were denied a meaningful opportunity to participate in a federally
funded school program.

The Court did not even address the question

whether Title VI created a private cause of action.

One of the first

cases to hold explicitly that Title VI do~s create a private cause
of action was Bossier Parish School Board v. Lemon, 370 F.2d 847

·11

(5th Cir. 1967), cert. denied, 388 U.S. 911(Chief Justice, then Judge,
Burger sat on the panel by designation).

Since then, in addition to

(

the numerous cases that assume that such an action was created by the
Title, there have been at least three cases dealing with private
causes of action in the context of claims of "reverse discrimination."
Uzzell v. Friday, 547 F.2d 801 (4th Cir.l977); Flanagan v. President &
Directors of Georgetown College, 417 F.Supp. 377 (D.D.C. 1976); and
Stewart v. New York hlniversity, 430 F.Supp. 1305 (S.D.N.Y. 1976).
There may, however, be one method of ruling against a private
cause of action in a situation such as Bakke's.

Relying on Justice

Blackmun's concurrence in Lau v. Nichols, in which he stated that,
if the case had involved only a few school children, he might not have
reached the same result and that "numbers are at the heart of this
case," 414 U.S. at 572, some courts have

xx~XRNxxkax

suggested that

an individual -- as opposed to a class action -- suit under Title

(~

_.

VI may not be maintained.

The leading case presenting this reasoning

is Cannon v. University of Chicago, 12 E.P.D.

~[11,175

(7th Cir. 1976)

(Sprecher, Bauer, Grant)(this, I assume is the case that Prof. Cox
referred to at oral argument).

In Cannon, the 7th Cir. ruled that

a woman who claimed discrimination in violation of Title IX of the
Education Amendments of 1972, 20 U.S.C.§l681, could not maintain an
individual cause of action against xkR a private university.

Title

IX is substantially similar to Title VI, except that it deals with
sex discrimination.

The court distinguished Lau amd Bossier on the

ground that they involved large numbers of plaintiffs. The court argued
view
that "[f]rom a policy xxxRNpoint we see little to be gained by involving
the judiciary in every individual act of discrimination based upon

( _,

sex.

Perhaps our resources would be better spent in litigation
a
challenging wholesale sexual discrimination against/large numberx
of men or women by a particular educational institution.

Title VI

·7

has been effectively employed in this fashion and we see no reason

(

why Title IX would not provide a similar jurisdictional base for those
cases where the administrative abilities of HEW would be inundated
inadequate."

Id. at 5387.

or

For cases employing similar reasoning, see

Cape v. Tennessee Secondary School Athletic Ass'n, 424 F.Supp. 732
(E.D.Tenn.l976);

Brown v. Frito Lay, 76-69-C5,

(D.~n.

10/18/76).

I do not think that the Cannon reasoning is very persuasive.
First, Justice Blackmun's concurrence in Lau

states only that

"I would not regard today's decision, or the separate concurrence,
as conclusive upon the issue whether the statute and guidelines
require the funded schoolx district to provide special instruction"
if a small number of students is involved.
statement seems to be

directed·~

414 U.S. at 572.

toward the issue of

~vhether

This
or not

there has been a Title VI violation, not toward possible differentiation s
among private causes of action.

See Serna v. Portales Municipal

Schools, 499 F.2d 1147,1154 (lOth Cir.l974).

Second, as the 7th

Cir. itself recognized in another case, Lloyd v. Regional Transporta t ion
Authority, 548 F.2d 1277 (7th Cir. 1977)(Cummings, Tone, Grant),
Congress has, in enacting legislation similar to Title VI, specifically
referred to Title VI as pennitting a judicial remedy through a
private cause of action.

Id. at 1285-86.

This later legislation

has not attempted to distinguish between individual and class actions.
Finally, as a practical matter, the distinction is not very helpful.
Even assuming that there is some merit in limiting private litigation
under Title VI to cases "challenging wholesale ... discrimination,"
individual suits may often fit that description-- e.g., where, as
here, declaratory relief is sought.
In part, Cannon rests on a notion of exhaustion of administrative

remedies.

That principle is an important one and is embodied in

the current HEW regulations. 45 C.F.R. § 80.7.

It appears from the

record, however, that Bakke did exhaust his administrative remedies.
See Record at 278 (letter from HEW to University of California,
referring to complaint lodged by Bakke).
2) Amount or Nature of Federal Financial Assistance That Triggers
Title VI: The cases do not present any concise answers to these
questions.

In Lau, the Court referred only to the fact that the

school district "receives large amounts of federal financial
assistance."

414 U.S. at 566.

In Stewart v. New Yor!,r University,

the district court held that a Title VI plaintiff must "show that
the federal financial assistance received by the Law School constitutes
more than a de minimis portion of its annual revenues and that there
is some material connection between said assistance and the minority
admissions policy challenged .... " 430 F.Supp. at 1314.

But see,

Flanagan v. President & Directors of GeorgetOWl1 College, supra,
417 F.Supp. at 383;

Bob Jones University v. Johnson, 396 F.Supp.

597 (D.S.C. 1974), aff'd, 529 F.2d 514.

The H issue does not appear

to be in this case, however, since Prof. Cox

conceded at oral

argument that the University was covered by Title VI. ("Q. 'Vlell,
is it clear in the record that this institution is within the
coverage of Title VI? A. All medical schools get grants, including the
one in effect, grants per students.

So we can't seriously deny it.

I don't think it was proved in the record, but it is a fact."
of Oral Argument at 23).
FSB
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CHAMBERS OF

THE CHIEF .JUSTICE

MEMORANDUM TO THE CONFERENCE
Re: No. 76-811
v. Allan Bakke
I have made a tentative and preliminary analysis of
what this case appears to be at the present stage, based
on the assumption that a way can be found to affirm the
decision of the California Supreme Court without putting
the states, their universities, or any educational
institutions in a straitjacket on the matter of broader
based admissions programs.
Establishing fixed ground rules for educators is not
the business of courts except when, as in desegregation
cases, we are confronted with a pattern of affirmative de
jure conduct, based exclusively on race. We have far more
competence to say what cannot be done than what ought to
be done.
I have always tried to keep in mind the great
expression of Brandeis:
"To stay experimentation in things social
and economic is a grave responsibility. Denial
of the right to experiment may be fraught with
serious consequences to the Nation.
It is one
of the happy incidents of the federal system
that a single courageous State may, if its
citizens choose, serve as a laboratory; and try
novel social and economic experiments without
risk to the rest of the country. This Court
has the power to prevent an experiment. ***
But in the exercise of this high power, we must
be ever on our guard, lest we erect our
prejudices into legal principles." New State
Ice Co. v. Liebmann, 285 U.S. 262, 311
(di ssenting).
The Regents adopted their program to accomplish a
number of commendable, long-range objectives, but as

-2presentl y structured, the program is one of the more
extreme methods of securing those objectives .
The program
excluded Bakke from the medical school on the basis of
race and this is not disputed.
I am open to being shown
how, consistent with the prior decisions of the Court, we
can escape the significance of this fact .
Having come thus far, I am confronted with the
tactical consideration of how best to structure and shape
a result so as to confine its impact and yet make it clear
that the Court intends to leave states free to serve as
''laboratories" for experimenting with less rigidly
exclusionary methods of pursuing desirable social goals.
My inclination at this point is to emphasize the
particularly troubling aspects of the Regents' Program and
the difficult statutory and constitutional problems they
raise , but to go only a little beyond that point in
addressing the question of what alternatives might be
devised .
The basic facts are not subject to dispute.
(l)
Bakke was not allowed to compete for any of the
16 seats reserved for the Regents' Program solely because
of his race.
(2)
Bakke's individual qualifications were such that
he would have been admitted if all 100 seats had been open
and free from any arbitrary exclusion based on race.
(3)
The university evaluated minority applicants as
a separate group and did not compare their individual
qualities with those of other applicants.
STANDARD OF REVIEW
The first question for the Court is what level of
scrutiny should be applied in this case. Although I have
long been uneasy with the "slogans" that have evolved in
equal protection analysis , I think that the Court must
give the very closest look possible -- essentially "strict
scrutiny" -- to any state action based on race. No member
of this Court, so far as I recall, has ever had any
question but that racial classifications are suspect under
all circumstances. Having said this, I can find no
principled basis for holding that this program is exempt
from close scrutiny because it only excludes

-
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members of the "majority." We cannot assume that
individuals - who appear to be part of a "majority" have
consented to racial discrimination against themselves.
Obviously, Bakke does not consent to the discrimination
against him. Furthermore, a racial classification that
appears "benign" to some members of a minority may not
seem "benign" to other members of the same minority.
See
United Jewish Organizations of Williamsburg v. Carey, 430
U.S. 144, 173-4 (Brennan, J., concurring).
Given the "no person" language of Title VI and the
"any person" language of the Fourteenth Amendment, I
become confused by the glib attribution of either a benign
or invidious purpose to an exclusionary classification
solely on the basis of whether it appears to a reviewing
court that minorities are favored thereby. Furthermore,
the analysis proceeds on the dubious assumption that
minorities are readily indentifiable "blocs" which in some
way function as units and are generally harmed or
benefited in roughly the same degree by the same external
forces such as social programs like the one at issue
here. That is a superficial and problematic
characterization of intent that does not satisfy me as the
"trigger" for one level or another of equal protection
scrutiny.
The second question is whether the university's sound
and desirable objectives provide sufficient justification
for the rigid, plainly racial basis of the Regents'
Program.
I do not think they do.
The university desires
to remedy the general effects of broad historic social
discrimLnation, not discrimination by the university or by
the state but by society at large, in and outside
California. However, it is understandable that the
Regents want to ensure that a diversity of viewpoints and
experiences are reflected in its student body and
ultimately in the medical profession, so as to produce
doctors who can and will serve areas and patients who
currently lack adequate medical care, and to erode racial
stereotypes.
Parenthetically, the program seems deficient
in not binding the admittees by contract to carry out the
commitment to serve the blighted, neglected areas. A
contracted, five-year commitment is a familiar mechanism
in other areas.

-4ALTERNATIVES
There are many ways that the University can pursue
these goals short of completely excluding whites fro m
competing for a certain number of places in its entering
class . On this record, I must reject the Regents '
assertion that there are no realistic alternatives to
their program . They can ' t know because they have not
tried any alternatives .
The various admission standards and procedures that
might be designed to account fully for the individual
capabilities of each minority applicant and fairly compare
each one wit h other applicants have not ye t bee n
explored . The recor d i n this case indicate s
dissatisfaction on the part of university administrators
with present methods of evaluating applicants for
professional education . The Regents intimate that there
is no universal agreement as to the proper objectives of
medical schools, other than the truism that the mission of
medical school is to produce the best possible doctors for
service to the ailing and injured among us .
The task of setting standards for admission to
medical schoo l , I repeat , is beyond judicial competence .
I thin k that the Court should encourage efforts and
experimental programs to redefine admissions criteria in
view of the possible changing attitudes as to the mission
of medical schools , keeping in mind only the limited
constraint imposed by a narrow affirmance here -- that
race alone can never be a permissible basis for excluding
an applicant . Brown I settled that and I cannot believe
anyone wants to retreat.
I am convinced that remedial educational programs can
be devised to give "disadvantaged" applicants an
opportunit y t o compete successfully for admission t o
medical schools .
In Milliken II , the Court endorsed
special training for disadvantaged children whose "habits
of speech, conduct, and attitudes" reflect "cultural
isolation" from the mainstream of society . Milliken v.
Bradley , 76-447 , 45 L.W . 4873 , 4879 . Similar measure s
ought to be explored and might be applied in the context
of higher education . As of now , I am not convinced that
the Court should forbid efforts to establish programs
primarily for those who have sustained deprivations

-5which closely correlate with race but might affect anyone
isolated from the cultural mainstream .
I am not ready to
say now that in evaluating "disadvantage " race may not be
given some consideration .
DISPOSITION
As of now I would say only that this rigidly cast
admissions program is impermissible on this record because
it does precisely what has long been condemned by this
Court -- it excludes applicants on the basis of race . On
this record there is nothing to suggest any inquiry into
alternatives was made.
I simply cannot believe the
Regents ' frankly race-based program is the least offensive
or least intrusive method of promoting an admittedly
important state interest.
Subject to what the
supplemental briefs tell us, the Regents' program surely
appears to be in plain conflict with the explicit language
of Title VI .
Since the Fourteenth Amendment and Title VI
are cast in similar terms except that Title VI is more
specific and is a summary mechanism for federal regulation
of its grants of money, I have some difficulty reading
their respective prohibitions on racial discrimination
differently .
If, after receiving the requested briefs, we conclude
that Bakke is covered under Title VI, it seems to me, as
of now, that our long practice and policy has been to base
our decision on the statutory ground. But I defer further
consideration or firm conclusions on this score until we
have all had time to study the requested supplemental
submissions .
In exploring the idea of a very narrow affirmance ,
making clear that other avenues are open, I do not ignore
Byron's concern with the question of whether there is a
principled basis for distinguishing other racially
sensitive programs from the practice of rigidly reserving
"seats" for minorities.
I do not think that we can or
should address that problem in the abstract .
In this case
we do not have to pass on the constitutionality of the
possible alternative admissions programs .
Acknowledging
the plain and obvious proposition that there are other
alternatives does not require us to bless them in advance.

-6-

For now I woul d leave open whether and to what extent
indirect consideration of race is compatible with
constitutional or statutory proscriptions.
I find that
articulating this concept is far from easy but I am
optimistic that a way can be found.
Perhaps that can be deferred until the question
arises in the context of an admissions program which
involves a less explicit racial quotient. Or possibly
someone may point the way to doing so in this case.
Confining ourselves to a narrow affirmance along these
lines would seem both prudent and generally consistent
with our traditional method of developing principled
approaches to complex social issues through a case by case
process rather than by wholesale, uninformed pronouncement.
With all deference to the distinguished array of
counsel who have been plunged into a very difficult case
on a record any good lawyer would shun, I see no reason
why we should let them (aided by the mildly hysterical
media) rush us to judgment. The notion of putting this
sensitive, difficult question to rest in one "hard" case
is about as sound a trying to put all First Amendment
issues to rest in one case. Brown I bears date May 17,
1954 and case by case evolution has followed up to our
recent Milliken II last June.
I see no signs of abatement
in the refinement process there.
If it is to take years to work out a rational
solution of the current problem, so be it. That is what
we are paid for.
Regards,
WEB
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decision of the California Supreme Court without putting
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The Regents adopted their program to accomplish a
number of commendable, long-range objectives, but as
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presently structured, the program is one of the more
extreme methods of securing those objectives. The program
excluded Bakke from the medical school on the basis of
race and this is not disputed.
I am open to being shown
how, consistent with the prior decisions of the Court, we
can escape the significance of this fact .
Having come thus far, I am confronted with the
tactical consideration of how best to structure and shape
a result so as to confine its impact and yet make it clear
that the Court intends to leave states free to serve as
"laboratories" for experimenting with less rigidly
exclusionary methods of pursuing desirable social goals.
My inclination at this point is to emphasize the
particularly troubling aspects of the Regents' Program and
the difficult statutory and constitutional problems they
raise , but to go £niv a little be!ond that point in
addressing the question of what a ternatives might be
devised.
The basic facts are not subject to dispute.
(1)
Bakke was not allowed to compete for any of the
16 seats reserved for the Regents' Program solely because
of his race.

-

(2)
Bakke's individual qualifications were such that
he would have been admitted if all 100 seats had been open
and free from any arbitrary exclusion based on race .
(3)
The university evaluated minority applicants as
a separate group and did not compare their individual
qualities with those of other applicants.
STANDARD OF REVIEW

The first question for the Court is what level of
scrutiny should be applied in this case. Although I have
long been uneasy with the "slogans" that have evolved in
equal protection analysis, I think that the Court must
give the very closest look possible -- essentially "strict
scru1:.l.Wt"
toany state act1on73ased on race . No member
of this Court, so far as I recall, has ever had any
question but that racial classifications are suspect under
all circumstances. Having said this, I can find no
principled basis for holding that this program is exempt
from close scrutiny because it only excludes

-
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members of the "majority ." We cannot assume that
individuals-who appear to be part of a "majority" have
consented to racial discrimination · against themselves .
Obviously, Bakke does not consent to the discrimination
against him . Furthermore, a racial classification that
appears "benign" to some members of a minority may no t
seem "benign" to other members of the same minority .
See
United Jewish Organizations of Williamsburg v. Carey, 430
U.S. 144, 173-4 (Brennan, J ., concurring) .
Given the "no person" language of Title VI and the
"any person" language of the Fourteenth Amendment , I
become confused by the glib attribution of either a benign
or invidious purpose to an exclusionary classification
solely on the basis of whether it appears to a reviewing
court that minorities are favored thereby.
Furthermore ,
the analysis proceeds on the dubious assumption that
minorities are readily indentifiable "blocs" which in some
way function as units and are generally harmed or
benefited in roughly the same degree by the same external
forces such as social programs lik e the one a t issu e
here. That is a superficial and problematic
characterization of intent that does not satisfy me as the
"trigger" for one level or another of equal protection
scrutiny .
The second question is whether the university's sound
and desirable objectives provide sufficient justification
for the rigid, plainly racial basis of the Regents'
Program .
I do not think they do . The university desires
to remedy the general effects of broad historic social
discrimination, not discrimination by the university or by
the state but by society at large, in and outsid e
California. However, it is understandable that the
Regents want to ensure that a diversity of viewpoints and
experiences are reflected in its student body and
ultimately in the medical profession, so as to produce
doctors who can and will serve areas and patients who
currently lack adequate medical care, and to erode racial
stereotypes .
Parenthetically, the program seems deficient
in not binding the admittees by contract to carry out the
commitment to serve the blighted, neglected areas . A
contracted, five-year commitment is a familiar mechanism
in other areas .

-

-

-4ALTERNATIVES

There are many ways that the University can pursue
these goals short of completely excluding whites from
competing for a certain number of places in its entering
class. On this record, I must reject the Regents'
assertion that there are no realistic alternatives to
their program. They can't know because they have not
tried any alternatives.

-

The various admission standards and procedures that
might be designed to account fully for the individual
capabilities of each minority applicant and fairly compare
each one with other applicants have not yet been
explored.
The record in this case indicates
dissatisfaction on the part of university administrators
with present methods of evaluating applicants for
professional education. The Regents intimate that there
is no universal agreement as to the proper objectives of
medical schools, other than the truism that the mission of
medical school is to produce the best possible doctors for
service to the ailing and injured among us.
The task of setting standards for admission to
medical school, I repeat, is beyond judicial competence.
I think that the Couxt should e~courage efforts and
ex erimental programs to rede?lne ad ·
'
s criteri
in
view o f t e poss10 e c anging attitudes as to the mission
of medical schools, keeg·
in mind onl the limited
constraint imposed by a narrow affirmance here -- that
race alone can never be a perm1ss1 le as1s or excluding
an
applicant.
Brown I settled that and I cannot believe
,
anyone wants to retreat.
I am convinced that r~media_l, edl!.£.91ional 2rogr~ms can
be devised to give "disadvantaged" applicants an
opportunity to compete successfully for admission to
medical schools.
In Milliken II, the Court endorsed
special training for disadvantaged children whose "habits
of speech, conduct, and attitudes" reflect "cultural
isolation" from the mainstream of society. Milliken v.
Bradley, 76-447, 45 L.W. 4873, 4879.
Similar measures
ought to be explored and might be applied in the context
of higher education. As of now, I am not convinced that
the Court should forbid efforts to establish programs
primarily for those who have sustained deprivations

-
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which closely correlate with race but might affect anyone
isolated from the cultural mainstream.
I am not ready to
say now that in evaluating "disadvantage" race may not be
given some consideration .
DISPOSITION

-

h,~

As of now I would say onl_):Y1:hat this rigidly cast
admissions program is impermjssible on this record because
it does precisely what has long been condemned by this
Court -- it excludes applicants on the basis of race.
On
this record there is nothin to suggest an in uir into
alternatives was ma e
I simply cannot believe the
Regents' franl<ly race-based program is the least offensive
or least intrusive method of promoting an admittedly
i mportant state interest. Subject to what the
s u pplemental briefs tell us, the Regents' program surely
appears to be in plain conflict with the explicit language
of Title VI. Since the Fourteenth Amendment and Title VI
are cast in similar terms except that Title VI is more
specific and is a s ummary mechanism for federal regulation
of its grants of money, I have some difficulty reading
their r e spe ctive prohibitions on racial discrimination
differently.
If, after receiving the requested briefs, we conclude
that Bakke is covered under Title VI, it seems to me, as
of now, that our long practice and policy has been to base
our decision on the statutory ground. But I defer further
consideration or firm conclusions on this score until we
have all had time to study the requested supplemental
submissions.
In e xploring the idea of a very narrow affirmance,
ma king clear that other avenues are open, I do not ignore
Byron's concern with the q uestion of whether there is a
principled basis for distinguishing other racially
sensitive programs from the practice of rigidly reserving
"seats" for minorities.
I do not think that we can or
should address that problem in the abstract.
In this case
we do not have to pass on the constitutionality of the
possible alternative admissions programs. Acknowledging
the plain and obvious proposition that there are other
alternatives does not require us to bless them in advance.

-
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now I would leave open whether and to what extent
consideration of race is com atibl with
const-1 na
I find that
articulating
1s
optimistic that a wav
Perhaps that can be deferred until the question
arises in the context of an admissions program which
involves a less explicit racial quotient. Or possibly
someone may point the way to doing so in this case .
Confining ourselves to a narrow affirmance along these
lines would seem both prudent and generally consistent
with our traditional method of developing principled
approaches to complex social issues through a case by case
process rather than by wholesale, uninformed pronouncement .

-

With all deference to the distinguished array of
counsel who have been plunged into a very difficult case
on a record any good lawyer would shun, I see no reason
why we should let them (aided by the mildly hysterical
media) rush us to judgment. The notion of putting this
sensitive, difficult question to rest in one "hard" case
is about as sound a trying to put all First Amendmen t
issues to rest in one case. Brown I bears date May 17,
1954 and case by case evolution has followed up to our
recent Milliken II last June .
I see no signs of abatement
in the refinement process there .
If it is to take years to work out a rational
solution of the current problem, so be it . That is what
we are paid for .
Regards ,
WEB
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JUSTICE THURGOOD MARSHALL

MEMORANDUM TO THE CONFEREN"CE

Re: No. 76-811, Regents of the University of California v.
Allan Bakke

Attached is the first draft of some research on Title VI
of the Civil Rights Act of 1964 prepared by my law clerk,
Ellen Silberman. It appears that we have two sides of the
legislative history.

T. M.

(

Re: The Legislative History of Title VI of the Civil Rights Act of 19 64

The significant section of Title VI for our purposes is
section 601 which states:
No person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial
assistance.
The section was not materially altered from its passage by the House
Committee on the Judiciary through its inclusion in the MansfieldDirksen substitute for the House bill which ultimately was enacted as
the Civil Rights Act of 1964.

For that reason, I have not set out here

the tortured path of the rest of title VI and the 1964 Act.

(The path is

described in some detail in 36 G. W. L. Rev. 824, 832 (1968).) My focus
here is exclusively on the substance of the legislative debates.
The key to understanding the legislative history of Title VI, in
my view, is understanding the evil that was being addressed.

That evil

is simply stated: federal tax dollars collected from persons of a11 colors
were being spent on programs that excluded Negroes or that provided
separate facilities for Negroes.

Over and over again in the debates,

each person who spoke in favor of title VI emphasized that the purpose
was to end segregation in federally funded activities and end discrimination

- 2 against Negroes.

Rep. Cellar, the floor manager of the Civil Rights

Act in the House, began the discussion of title VI by stating at 1519:
The bill would offer assurance that hospitals
financed by Federal money would not deny adequate
care to Negroes. It would prevent abuse of food
distribution programs whereby Negroes have been
known to be denied food surplus supplies when white
persons were given such food. It would assure
Negroes the benefits now accorded only white students
in programs of high education financed by Federal
funds. It would, in short, assure the existing right
to equal treatment in the enjoyment of Federal funds.
It would not destroy any rights of private property or
freedom of association.
See also remarks of Rep. Cellar 2467; remarks of Rep. Ryan 1643 2481-82;
remarks of Rep. Lindsay 2467; remarks of Rep. Donahue 2595.
Similarly, Senator Humphrey, the Senate floor manager, opened the
/

Senate debate with a section by section analysis of the . billln which he
described the need for title VI as follows at 6543-44:
Large sums of money are contributed by the United States
each year for the construction, operation, and maintenance
of segregated schools.
Similarly, under the Hill-Burton Act, Federal
grants are made to hospitals which admit whites only
or Negroes only.

* * ~c

In higher education also, a substantial part of the
Federal grants to colleges, medical schools and so forth,
in the South is still going to segregated institutions.
Nor is this all. In several States, agricultural
extension services, supported by Federal funds, maintain racially segregated offices for Negroes and whites .
• • • Vocational training courses, supported with Federal
funds, are given in segregated schools and institutions arid
often limit Negroes to training in less skilled occupations.
In particular localities it is reported that Negroes have
been cut off from relief rolls,

- 3 -
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or denied surplus agricultural commodities, or otherwise
deprived of the benefit of federally assisted programs, in
retaliation for their participation in voter registration
drives, sit-in demonstrations and the like.
Senator Pastore, who was the majority floor "captain" for Title VI,
focused on the same evils in his primary remarks in support of Title VI
at 7054-55:
Title VI
Mr. PASTORE. Mr. President, why is title VI
necessary to the civil rights bill, H. R. 7152? Let me
explain.
In the community of Greensboro, N. C. , there are
two excellent hospitals. They are numbered among the
most modern in the area. This is due, in part, to
Federal financial assistance. . .• They are two very
good hospitals. But there was one thing wrong with
both of them: The doors of these two hospitals would
not open to a large segment of the Greensboro community.
Their modern medical care was denied to those whose
skin was colored -- denied strictly and solely on the
basis of the color of the patient 1 s skin. The Federal
funds that helped to build these hospitals were raised,
of course, by taxation -- taxes paid by both white and
Negro citizens. But the Negro in need of care could
not get it at these hospitals simply because he was a
Negro.
That is why we need title VI of the Civil Rights
Act, H.R. 7152 -- to prevent such discrimination where
Federal funds are involved.
Title VI intends to insure once and for all that the
financial resources of the Federal Government -- the
commonwealth of Negro and white alike -- will no longer
subsidize racial discrimination.
Title VI is sound; it is morally right; it is legally
right; it is constitutionally right.
See also remarks of Sen. Pastore at 7057.

Senator Allott, the minority

floor captain for Title VI, described the evil being addressed similarly
at 12765:

- 4 [W]hat happens when Federal funds go to support a
segregated school or hospital is that the U. S. Government
is helping to support and maintain a violation of the U.S.
Constitution. There is no way in which such support can
be justified, either legally or morally, How can we
expect our citizens to have any respect for the Constitution
if the Federal Government itself gives aid and comfort to
violations of the Constitution -- consistently, year a f ter
year -- and Congress does nothing to stop it ? How can we
Senators be true to our oaths to support the Constitution if
we allow this to go on ?
See also remarks of Sen. Allott at 12677. And numerous other Senators,
in countless other statements, made the same point.

Perhaps Senator

Ribicoff, who had been a Cabinet officer and thus claimed expertise in
administering federal funds, put it most eloquently when he spoke of
Title VI incorporating "the principle of nondiscrimination" and defended
that principle with these words (at 70 64):
[T)he principle of nondiscrimination in the use of
Federal funds is so undeniably sound that to my knowledge
there has not been one word said in opposition to this
principle during the debate on this bill. Some opponents of
this bill have fr a nkly expressed their view, in discussing
other titles of the bill, that there is a question in their minds
as to whether Negroes should have the right to go to public
schools on the same basis as whites, or whether Negroes
should have the right to enter places of public accommodation
on the same basis as whites, or even whether Negroes should
have the right to vote on the same basis as whites. But
however ill-founded those view s may be -- and I deeply
believe they are wrong as a matter of law and of morality -I have heard no opponent express the slightest doubt as to
whether Negroes should participate in the benefits of
federally aided programs on the same basis as whites.
If such a point of view exists, I would like to hear it expressed.
I would be glad to yield at this point to any opponent of this
bill who cares to contend that discrimination in federally
aided programs is justified. I have heard no such argument
nor do I expect to, for this is a principle on which 100
Senators and indeed every American can and do readily agree.

- 5 -

See also remarks of Sen. Clark at 5243, 9086; remarks of Sen. Javits

(

at 6050, 7102.
Because the evil Congress was addressing in Title VI was so clear,
there was no occasion for Congress to define precisely what was
permissible under the law.

The backers of the law were content to speak

in general terms of the "nondiscrimination principle" to use Senator

Ribicoff's earlier quoted phrase.

Indeed, Title VI was vehemently

opposed by many congressmen because it gave such broad authority to
federal

officials to cut off funds without specifically defining the duty

which was being imposed on federal grantees.

Senator Ervin's complaint

at 5612 is typical:
The word "discrimination," as used in this reference,
has no contextual explanation whatever, other than the
provision that the discrimination "is to be against" individuals
participating in or benefiting from federally assisted programs
and activities on the ground specified. With this context, the
discrimination condemned by this reference occurs only
when an individual is treated unequally or unfairly because of
his race, color, religion, or national origin. What constitutes
unequal or unfair treatment? Section 601 and section 602 of
title VI do not say. They leave the determination of that
question to the executive department or agencies administering
each program, without any guideline whatever to point out what
is the congressional intent.
See also remarks of Rep. Abernathy 1619; Rep. Dowdy 1632; Sen. Talmadge
5251; Sen. Sparkman 6052; 8628.
The proponents of the bill modified the procedures leading to
cut-off of funds in response to the intense criticism of the unbridled authority
that was being provided to federal officials.

The proponents did not,

however, attempt to add to title VI a clearer definition of what the title
prohibited.

- 6-

c

Three explanations recur in the debates as to why Congress
did not endeavor to define specifically the prohibitions of Title VI.
First, many -- including the key backers -- thought that Title VI's
standard was that of the Constitution.

Typical of the comments expressing

this view were those of Senator Humphrey at 5253: "The existing law

of the land is stated in section 601 • • • •
So what does section 601 do? It states the law, it
repeats the law, and the only reason the words "notwithst3.nding any inconsistent provision of any other law" are
written into the bill is that they were writ ten before the
Supreme Court handed down the decision in the Hill-Burton
IioElpltal case.
At 6553:
As I have said, the bill has a simple purpose. That
purpose is to give fe11ow citizens --Negroes -- the same
rights and opportunities that white people take for granted.
This is no more than what was preached by the prophets,
and by Christ Himself. It is no more than what our · · ·
Constitution guarantees.
And this comment of Sen. Ribicoff at 13333:
Basically, there is a constitutional restriction
against discrimination in the use of Federal funds; and
title VI simply spe1ls out the procedure to be used in
enforcing that restriction.
See also remarks of Senators Humphrey at 5253, 13442; Ribicoff at 705'7;
Pastore at 7057; Clark at 5243.

Second, several backers-- again

including key people -- thought that the meaning of the word "discrimination"
was plain and was established by analogy to other statutes w hlch use the
term.

Senator Humphrey made this point, as well at 5863:
Mr. HUMPHREY. Do I correctly understand that the
Senator is charging today that the word "discrimination,"

- 7-

( .-

as used in the bill which we seek to take up for consideration,
H.R. 7152, is undefined in terms of statutes and court practice?
MR. EASTLAND. Yes; I believe it is undefined. Yes;
I believe that is true. But I also believe it goes further than
that. We must set up a definition and legal standards in a
bill for the bill to be constitutional. This has not been done.
That is the effect of my argument.
MR. HUMPHREY. Yes. The Senator is aware of the
fact, of course, that the very same language which appears
in this proposed legislation using the word "discrimination"
is already in the law; for example, the Interstate Commerce
Act .. 49 United States Code 3(1).
MR. EASTLAND. I do not believe that means anything.
The Senator has two pages of definitions, but he does not
have that word defined.
MR. HUMPHREY. [T]here is no foundation for saying
that the word "discrimination" has no precise, legal meaning.
The eminent retired Supreme Court Justice, Mr. Charles A.
Whittaker, in the article that was printed in the Congressional
Record on March 17, page 5437, observes:
The meaning of the term "discriminai.ion," in its
legal sense, is not different from its dictionary meaning.
Webster's New International Dictionary defines
discrimination as:
A distinction, as in treatment; esp., an unfair or
injurious distinction.
Sen. Javits concurred at 5606:
"Discrimination" is not a word confined to civil rights
legislation. It occurs in antitrust legislation. The Robinson-Patman Act mentions "discrimination." It has been
defined by the courts time and time again in dealing with
that act. It does not seek to define discrimination. It
does give some particularization, but it also uses the
word "discrimination." So also do the Interstate Commerce
Act. 49 U.S. C. 316(d), and the Federal Aviation Act, 49 U.S. C.
1374(b).
It seems to me that there is a standard here, a standard
which has been many times construed by the courts.

- 8 Finally, the proponents of Title VI sought to provide flexibility

(_

in administering the law.

When Senator Johnston offered an amendment

that would have expressly authorized federal grantees to take race into
account in placing children in adoptive and foster homes, Senator Pastore
opposed the amendment on the ground it was unnecessary.

He said at

13695: "[T]he people who administer these [federal grant] programs
are fair minded. . . • I feel sure that the program will be administered
sensibly and realistically. taking into account everything that involves
the sensitivity of people.

I do not believe any danger is involved.

11

Similarly when the Attorney General appeared before the Senate Judiciary
Committee holding hearings on the civil rights bill, he suggested that
the rules and regulations defining discrimination might differ from one
program to another, so that "discrimination'' might have a different
meaning in an aid to dependent children program than it would have in an
aid to a university program.

He gave that as the reason why regulations

had not been written .into the legislation itself.

Testimony of Attorney

General Robert Kennedy before the Senate Committee on the Judiciary
on S. 1731 and S. 1750 at 398-399 {1 9 63).
In stressing the generality of the debates as to the meaning of the
prohibition on "discrimination" in Title VI, I do not mean to suggest that
there is nothing in the legislative history which opponents or proponents of
race-conscious admission programs can seize upon to support their
respective cases.

Opponents of such programs can take solace in a number

of statements suggesting that Title VI was intended to require federal
grantees to administer their programs in a color blind fashion.

- 9 For example, Senator Humphrey said at 6547:
Racial discrimination or segregation in the administration
of disaster relief is particularly shocking; and offensive to
our sense of justice and fair play. Human suffering draws
no color lines, and the administration of help to the
sufferers should not.
Similarly, Sen. Pastore's statement at 6047:
All this bill provides is that when money of the
taxpayers of the Nation is used to support a program in
a particular State, the program must be administered
in accordance with the American way -- in other words,
that in connection with the program, it will not be
permissible to say "yes" to one person; but to say "no"
to another person, only because of tre color of his skin.
See also, e. g., remarks of Sen. Allott at 12E75, Sen. Kuchel at 6561;
Rep. Cellar at 2494.

On the other hand, the debates are replete with

statements suggesting that while the bill did
it did

not forbit them either.

not require such programs

For example, Rep. MacGregor at 15893

said:
Your mail and mine, your contacts and mine with our
constituents, indicates a great degree of misunderstanding
about this bill. People complain about racial "balancing"
in the public schools, about open occupancy in housing,
about preferential treatment or quotas in employment.
There is a mistaken belief that Congress is legislating in
these areas in this bill. When we drafted this bill we
excluded these issues largely because the problems raised
by these controversial questions are more properly hanciled.
at a governmental level closer to the American people and by
communities and individuals themselves. The Senate has
spelled out our intentions more specifically.
Others focused on elementary and secondary education, noting that busing
to achieve racial balance while not required by the bill was a matter to
be left to state and local communities.

See~

remarks of Senator

Cooper at 5841, remarks of Sen. Douglas at 5820, remarks of Sen. Keating
at 5807, 5266, remarks of Sen. Saltonstall at 13821.

And Senator Javits

went still further, suggesting (at 10920) that the states that were

(

going further than the law required in desegregating schools were to be
commended.
[The New York Schools] are not segregated by law or by
practice. On the contrary, they are completely desegregated so far as the 14th amendment is concerned. But
we desire to go even further than that and give the children
the advantage of mingling with children not of their own
race, giving them the best opportunity for social contacts,
and making possible an education under the best auspices.
In my view, however, it would be a distortion of the legislative
history to conclude, based on the types of statements quoted above, that

in enacting Title VI Congress specifically intended to either absolutely
preclude or affirmatively allow programs like the one involved in Bakke.
To begin with, as I've already noted, the statements with respect to the
permissibility of race-conscious programs are in conflict.

Indeed, certain

representatives made different remarks looking in opposite directions.
For example Senator Pastore, whose words in support of color-blindness .
are quoted supra, at another point(at 13 695) opposed an amendment
specifically authorizing placing children in foster homes on the basis of their
race because, in his view, even without the amendment Title VI would
not preclude such race- sensitivity.

Ivlore importantly, the statements

specifically addressing the race-consciousness question are isolated
fragments in a legislative history consuming thousands of pages.

Generally,

these statements are sma.ll parts of longer remarks focusing on the evils
of segregation in federal programs or past discrimination against Negroes.
See remarks of Sen. Humphrey at 6543-47; Sen. Pastore at 7054-55,

- 11 7061-64, 6047; Sen Kuchel at 6561; Sen. Allott at 12675.

G

Ultimately I

believe, after reviewing the entire debates, that the Congress that
enacted Title VI would be surprised to be told that they had intentionally
precluded race conscious programs benefitting Negroes if such programs
are otherwise lawful.
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Re:

No. 76-811 Regents of the
v. Allan Bakke

The University's admissions

sustain constitutionally as one conceivably could be.

Two

factual elements in particular stand out, and the Regents
make no bones about them.

First, the limitation of the special

admissions programs to blacks, Hispanics, native Americans,
and other minorities is not simply a shorthand method of
finding people who may have been "culturally deprived" or
"disadvantaged" in such a way that, although they might be
very good medical students or doctors, they would not do well
on standardized tests.

Rather, the University's ultimate

goal is to place additional members of these ethnic minorities
in the medical school.

- 2 I take it as a postulate that difference in treatment of
individuals based on their race or ethnic origin is at the
bull's eye of the target at which the Fourteenth Amendment's
Equal Protection Clause was aimed.

I don't think the Court

has ever held foursquare with the first Mr. Justice Harlan's
view that the Constitution was "color blind", and therefore
forbade every conceivable differentiation in treatment on the
basis of race.

But certainly the cases are too numerous

to require citation that differentiation between individuals
on this basis is "suspect", subject to "strict scrutiny",
or whatever equivalent phrase one chooses to use.
Because the Regents' policy is

to~liberatelyl?re~

minorities for sixteen of the seats in the medical school, I don't
think that cases such as Washington v. Davis, 426 U.S. 229 (1976)
or Jefferson v. Hackney, 406 U.S. 535 (1972}, where the Court
held that mere disparate impact as between minority groups
and majority groups is not sufficient, in the absence of a
showing of intent, to sustain a finding of unconstitutional

discrimination,

ca~

serve to sustain the policy.

-

3 -

The second factual aspect of the program is that the actual
individualized determination made by the University of who is
admitted and who is excluded is, with respect to these sixteen
seats, made to depend on racial or ethnic classifications.

This

fact, for me at any rate, makes the case substantially different
from Byron's U.J.O., 430
which I joined last Term.

u.s.

144 (1977), several parts of

There it was undisputed that the

legislators, in making their decision, had taken race into
account in redistricting for the New York

legislature~

the

Court nevertheless upheld the redistricting statute, pointing
out that no individual was deprived of the right to have his
vote counted, and that "there was no fencing out of the white
population from participation in the political processes of the
country, and the plan did not minimize or unfairly cancel out
white voting strength."

Id., at 165.

I would think that most, if not all, legislators consider
racial or ethnic factors in voting on bills that come before
them.

Legislators from inner city areas with a large part

- 4 of their constituency made up of minority groups are going to
vote differently than legislators from affluent suburban areas
with a different sort of constituency.

So long as the resulting

statute does not make race or ethnic status the determining
factor in whether an individual receives a benefit or is denied
one, I don't think the Fourteenth Amendment speaks to these
sort of deliberations.

For example, if the state had determined

that it would obtain more minority students in the state
medical schools were it to open such a school in some part
of Los Angeles County which was heavily populated with one or
more - of the minority groups which it sought, I would think
there would be no equal protection objection so long as
individual applications were processed on a basis that did not
make race determinative.

The difficulty with the state's

program here is that it has not followed this course (perhaps
because it felt it simply would not acconplish the objective
which it desired).
Nor is the state program here able to bring itself within
the holding of Swann v. Charlotte-Mechlenburg Board of Education,

- 5 402

u.s.

1, without a considerable expansion of both the holding

and reasoning of that case.

In the context of litigation about

a school district which had been de jure segregated, the Court
said that school administrators were free on their own (without
court supervision) to take race into account in drawing boundary
lines.

Assuming that this statement be taken literally and

therefore be made applicable to any school district, whether
or not it had at one time been de jure segregated, it remains
the same sort of doctrine as was enunciated in U.J.O.:

The

school board may on its own strive for racial balance.

But

surely the Court would not have agreed that a student could
have been denied a place in any school in the system by
reason of race, even though he might be assigned to a school
which he would not voluntarily choose to attend.
Even more obviously, the Regents' program cannot be
brought under the holdings of Swann and other school desegregation cases, where a governmental body which has previously been
guilty of discriminating on the basis of race is judicially

- 6 -

required to remedy that discrimination in order to make whole
its victims, and in the course of implementing such a remedy
may be required to take race into consideration.

Neither

roes Bill Brennan's Franks v. Bowman Transportation Co., 424
U.S. 747 (1976) afford petitioner much comfort on this score.
There, not only were the plaintiffs being compensated for
specific discriminatory practices, but the Caucasian workers
who were being disadvantaged by the race-explicit remedial
measures were the identifiable, albeit innocent, beneficiaries
of the specific acts of discrimination being remedied.

Neither

of these conditions obtain here.
In short, while it certainly cannot be said that we start
with a clean slate, I find little in our previous cases upon
which I would feel comfortable in resting if I were to uphold
the Davis admissions program.
That, of course, does not end the matter.
inquiries remain to be pursued.

Two other

Need the Davis scheme pass only

a rational basis equal protection test (which it clearly does
obtaining doctors to serve in ghetto areas is certainly a
permissible state concern and the Davis system, though not

- 7 perfectly tailored to that end, is close enough)?

And, if

more rigorous scrutiny is mandated, are the proffered
j.lstifications sufficiently "compel1.ing" to sustain the program?
In view of what the Court has said in past cases based on

-

race, I think one can avoid strict scrutiny only if it is
said that whites who are in the majority may not assert a claim

--

-

for denial of equal protection by reason of a classification

But I

-----------~

-------

based on race.

find that notion ultimately quite

~

unsatisfying.

Neither the language nor the history of the Fourteenth
Amendment provides much support for the view that the Amendment
protects only members of a minority class.

Even assuming the

immediate purpose of the Framers of the Amendment was at least
in r::art to strike down the so-called "black codes" of the South,
the language they chose is a good deal more general than would
be required for such a limited purpose.

Moreover, that they

in fact intended to go beyond simply eliminating "black codes"
finds some support in the historical background of the Amendment.
Thurgood•s opinion in Santa Fe v. McDonald, 427

u.s.

273,

- 8 -

analyzed in Part III the legislative history of 42 U.S.C.
§

1981, the language of which was certmnly more favorable

to a construction excluding whites from its protection than
the language of the Fourteenth Amendment.

Canvassing legislative

history occurring virtually simultaneously with the drafting
of the Fourteenth Amendment, that opinion concluded that
whites as well as others were entitled to the protection of
§

1981.

I joined Byron•s dissent from this portion of the

opinion, not because I disagreed with the analysis of the
legislative history, but because I was persuaded that § 1981
was not directed to private discrimination against either whites
or blacks.
Moreover, I see nothing in our prior cases to suggest
different Fourteenth Amendment analysis should be applied to
Caucasians as opposed to members of minority g!Dups.

Proponents

f this view invariably refer to the language originating in
the footnote in the Carolene Products case, 304 U.S. 144,
153 n. 4, speaking of

11

discrete and insular minorities ...

The

Court then used the phrase (and I would think its subsequent
use has been in the same vein) to derive a legal formula for

-

9 -

identifying odious and irrelevant classifications which
although not based on race, were based on a characteristic
sufficiently like race to warrant protection under the Fourteenth
Amendment's Equal Protection Clause.

I do not think it has

been held or even suggested that this doctrine lends support
to the limitation of claims of racial discrimination to the
non-Caucasian races.
There is more than one logical weakness to the justification
offered in support of the view that the Fourteenth Amendment
protects only minorities.

Proponents of this view generally

-

seem to rely heavily on the majority-minority analysis advanced
in some of the briefs:

in essence, as I understand it, the

Fourteenth Amendment does not prohibit a legislature controlled
by one race or ethnic group from discriminating against members
of that group.
My first problem with this argument is that I think it
confuses the substance of the prohibition with the reason
for placing the prohibition in the Constitution.

As I

indicated above, I think that the language (and the related

- 10 legislative history discussed in Santa Fe) suggest that the
thing prohibited is discrimination on the basis of race, any
race.

The reason for this prohibition is not because minority

ethnic and racial groups are the most frequent victims of such
discrimination, although in fact they

are~

the reason for

the prohibition is that classification of individuals on the
basis of race is,except in the rarest of cases, not a permissible
basis of governmental action.
The reason for placing this prohibition in the Constitution,
on the other hand, is undoubtedly because minority racial
and ethnic groups are much more likely to suffer from racial
discrimination than are members of majority racial or ethnic
~oups.

It was in order to make the principle that race is an

invalid basis for differentiation among individuals secure
against the vicissitudes of legislative pulling and hauling
that it was put in the Constitution.

The benefit to minorities

resulting from placing it in the Constitution is that it
prohibits the enactment of laws in violation of it which
majority-dominated legislatures might otherwise be quite willing
to enact.

But because its placement in the Constitution

confers a benefit on minorities which "majorities" do not need
as much does not mean that on those occasions when a Caucasian

-
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dominated legislature chooses to discriminate against a
Caucasian, the principle contained in the Equal Protection
Claus e does not likewise apply to that discrimination.
This view of the Fourteenth Amendment has otr.er p r oblems
as well.

Even passing the questions of whether

the faculty of a professional school is generally responsive

to majoritarian influence and whether the view of t he
democratic process on which this theory is predicated is
refensible, I think it hard to dispute the Chief's observation
that this view assumes, contrary to reason and experience, that
all Caucasians are always a monolithic unit when they go to the
polls or vote in legislatures or city councils.

This view of

fue Fourteenth Amendment also leads to the disquieting result,
pointed out in some of the briefs, that a law which would be
unconstitutional in California would be unconstitutional in the
District of Columbia or in the Commonwealth of Puerto Rico and
vice versa.

- 12 Thus for me this is a case requiring "strict scrutim('.
If by strict scrutiny we mean that sort of justification which
will avail to sustain a racial classification such as this,
the phrase "compelling state interest" really asks the question
rather than answers it, unless we are to revert simply to what
Holmes called our own "can't helps."
As an initial observation, I am inclined to agree with the
Chief that it would be very difficult to view as constitutionally
sufficient most of the proffered non-race goals, such as more
doctors in the ghetto.

Not that these interests are illegitimate

or unimportant, but by definition all are based on notions of
administrative convenience and I think our cases indicate that
under the rubric of "strict scrutiny" it generally takes
something more to justify a classification based on race.
least in this case, as the Chief suggests, there are other,
nmch less troubling methods of accomplishing these goals.

At

- 13 Other proffered goals, although phrased in non-racial terms.
are, at heart, very clearly predicated at least in part on the
idea that racial characteristics are, in and of themselves,
socially significant and permissible bases for governme ntal
action.

For example, this would seem true of the racial

diversity in the student body rationale (at least to the
extent it is not bottomed simply on a rationale of administrative
convenience).

Apart from the Fourteenth Amendment, it may be

both important and desirable to have more members of racial
minorities in the student body because such people, simply
by the fact of their minority status, have a different,
~luable

perspective.

But I would think that the Fourteenth

Amendment holds that for governmental purposes nobody "has"
anything si 'Tlply by virtue of their race.
~oups

Members of minority

~----------------------------------

are not less valuable human beings simply because of

their minority status and, it would seem to me, are not more
valuable either.

Many educators obviously feel that this

rule of the Fourteenth Amendment is wrong, but it is impossible
to make an exception just on that basis.

- 14 By this point there remains only the notion that past
societal discrimination justifies these affirmative action
programs.

This is not an

unappea~ing

rationale.

But I

ultimately think it also unacceptable.
As indicated above, where a school district or an
employer is found to have discriminated against blacks in the
past, the school district or employer may be required to take race
into consideration in implementing a remedy.

But these

principles have thus far been limited in cases from this
Court to remedying wrongs at the behest of identifiable victims
of particular discriminatory practices.

Just as the states

were not allowed to defend their enforcement of restrictive
covenants in Shelley v. Kraemer, 334

u.s.

1 (1948), by saying

they would equally enforce restrictive covenants against whites,
or to say that they would furnish Gaines a legal education at
some law school other than the University of Missouri in
Missouri ex rel. Gaines v. Canada, 305

u.s.

337 (1938), it

should not be enough here for the state to say that the
applicants admitted under the minority program were victims
of generalized past discrimination.

The reason, I submit,

is that advanced in Shelley and Gaines -- that the right not

- 15 to be discriminated against is personal to the individual,
and in this case Bakke's right to equal protection of the laws
~nnot

be denied him simply because at some other place or at

some other time minority group members have been discriminated
against.
Here the state program goes well beyond the examples in
the school desegregation cases and Title VII cases referred
to above, and treats racial groups en bloc rather than individually .
The state proposes to remedy past discrimination against blacks
as a group by present discrimination in favor of individual
blacks and against individual whites.

Nothing in our cases

that has been cited to us in the briefs or argument holds that
fuis sort of practice is consistent with the Equal Protection
Clause.
One still might argue, of course, that simply because the
judiciary is limited to enforcing individual rights (and
therefore cannot compel the use of racial classification as
a remedial measure in the

ab~ce

of specific discriminatory

practices against the persons seeking relief), there is no
reason that the legislative or executive branches should be
so limited.

While I have no quarrel with that as a general

- 16 -

proposition, I am extremely skeptical of it in the context of
racial classifications.

These proposed remedial schemes are

based on assumptions that are, in my opinion, impermissible
predicates for governmental action in light of the Fourteenth
Amendment.

The state is assuming that every minority applicant

who worked his way through school has been discriminated
against.

While it is clear that every person who has suffered

racial discrimination on account of being a member of a minority
is, by definition, a member of a minority, I am unwilling to
agree that every member of a minority has been discriminated
against, in the sense that under the Fourteenth Amendment it
~

E permissible for the state to provide a remedy.

The fit

between the two groups (members of minority groups and
persons who have been discriminated against on account of
membership in a minority group) is far from exact and thus an
insufficient basis for use of racial classifications.

In

short, just because it is easier to identify blacks than
people who have suffered discrimination on account of race,
the state should not be excused from making a more individualized
determination, ultimately looking past race for disabilities
which are both relevant and permissible bases of classification
under the Fourteenth Amendment.

I admit that unlike the normal

administrative convenience justification offered in support

- 17 of a legislative scheme, this one has some appeal because
not only does race have some empirical correla tion to discrimination, it is, as a definitional matter, closely related to the
very attribute we are trying to identify; in fact, it is a
necessary component of that attribute.

But when we define

that attribute with any precision, which all branches of
government must do when considering the propriety of classifications based on race, it is clear that it is not race itself
roout when we may be legitimately concerned, but the fact of
past discrimination.

It then seems apparent to me that even

this justification cannot really support the Davis program in
a constitutional sense.
Indeed, I think there is some resemblance in the argument
of petitioners and the amici who support it to the Court of
Appeals' opinion in Buckley v. Valeo, which we largely rejected
when we decided that case.

The Court of Appeals there, it

seemed to me, appeared to say that in order to achieve the
"compelling state interest" of allowing everybody to be heard
to some extent, Congress did not abridge the First Amendment
by preventing some people from talking as much as they wanted.
This seemed to me like something out of George Orwell, or like
Rousseau's idea that people would be forced to be free, and I
have something of the same feeling,

though perhaps to a lesser

extent, about the idea that discrimination based on race

- 18 · -

can be justified because the opposite type of discrimination
ms been and probably still is practiced in other plac e s.
In short, I don't think the Davis plan is valid under
the Equal Protection Claus e of the Fourteenth Amendment.

I have

ro dotillt that a program which sought out culturally deprived,
disadvantaged, or similarly situated people who were thought
to have ability to be good doctors or good medical students,
even though they did not test well, would be valid.

I would

also have no doubt about the validity of university efforts
to recruit heavily among minority students, so long as race

A
V\
l

were _ not used

a~

a sole factor in determining admission.

A question which is not

present~

by this case, and

~ich

I do not thnk we have to decide, is whether even though rac e
may not be used as the sole factor,
rumber of factors.

it may be used as one of a

Though in my view of the case I would

certainly reserve the question, I think it would probably be
mfficult under the foregoing line of reasoning to allow express
~-----~

-------------------------------------------------I think

consideration of race as a substantial factor at all.

the best way to test this proposition is to go back to Anderson

. - 19 v. Martin, 375 U.S. 399 (1964), where the Court

unanimously

struck down Louisiana's requirement that the race of each
candidate appear below his name on the ballot.

The Court stated

-

that in areas where blacks were a majority, this would help
a black candidate, in areas where whites were in a majority
it would help the white candidate, but in no event was it permissible
under the Equal Protection Clause.

What if, in addition to

race, Louisiana had required the listing of six additional
actors which were at least arguably relevant to a voter's
decision as to which candidate should be elected?

Would the

law then have been upheld?
Since we are awaiting briefs on Title VI, and the sort
of research that has been done in Thurgood's and John's chambers
has not been done in mine, I withhold judgment on that question.
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MEMORANDUM TO THE CONFERENCE

RE:

No. 76-811, Regents of the University of
California v. Bakke
I fully share . the hope that circulation of views in

advance of conference will be helpful in deciding this
significant case.

In the following, I set out my own

views without necessarily attempting to answer different
approaches taken in other memoranda.

Since the Title VI

briefs are in, I've added a section to state the reasons,
largely in agreement with the Solicitor General, why I've
concluded that Title VI affords no escape from deciding
the constitutional issue.

Specifically, I agree with the

SG that decision of this case can no more easily be made
on the "delphic" wording of Title VI than on the language
of the Fourteenth Amendment.

My discussion of the

constitutional problem therefore precedes my Title VI
discussion.
If Davis' program is unconstitutional, I am clear that
this is not because the law requires the automatic
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invalidation of all decisionmaking which, like Davis'
admissions decisions, takes race into account.

We long

ago crossed that bridge in cases that approved
race-sensitive policies and remedies, and thus firmly
settled the principle that not every remedial use of race
is constitutionally forbidden.
Organization v. Carey, 430

u.s.

Last Term's United Jewish

144, definitely imbedded

that principle in concrete, and Bakke's claim for
admission is of no more constitutional significance than
the Hasidim's claimed right, in UJO, to vote as a single
l oc.
Moreover, to read the Fourteenth Amendment to state an
abstract principle of color-blindness is itself to be
blind to history.

The brief for the NAACP Legal Defense &

Education Fund, Inc., at 10-53, convincingly demonstrates
that the Fourteenth Amendment was thought necessary to
enable Congress to adopt measures giving special treatment
to "freedmen," and that Congress acted before and after
the adoption of the amendment to secure for blacks real,
not just abstract equality.

I therefore think it clear

that states are free to pursue the goal of racial
pluralism in their institutions in order to afford
minorities full participation in the broader society.

As
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Felix commented in concurring in a case sustaining a state
program also not constitutionally compelled:

"To use the

Fourteenth Amendment as a sword against such State power
would stultify that Amendment."
v. Corsi, 326

u.s.

Railway Mail Association

88, 98.

And certainly any invalidity of Davis' program is not
the result of the illegitimacy or weaknesses of the
program's objectives.

More justifications are found in

the Bakke record (elaborated upon in the many briefs) to
support this race-sensitive policy than were provided in
UJO.

Of these, one in particular is of pressing

importance.

(I put to one side the subsidiary, though

also very important, benefits of integration of the
medical school and the medical profession, such as student
enrichment and better distribution of medical services in
the community.)

It is undisputed that prior to the

adoption of race-sensitive programs, the numbers in which
minorities were admitted to medical schools were so
niggling as to severely embarass the nation's
determination that minorities should fully participate at
all levels of society.

Moreover, the percentage of black

physicians remained a constant 2.2% during the period
1950-1970, with three-fourths of these physicians trained
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in two black schools.
18-23 (1977).

C

Confront<

that medical educators,

.he

profession, are entitlE

;~ction

programs in order to a•
minorities in the prof
therefore turn to the

1

whether the means whi•
constitutional.
I don't have to

c

Fourteenth Amendment protects whites as well
Surely it does.

a~

~~acks.

The difficult question is deciding what

triggers the protection.

If I thought for a moment that

Davis' failure to admit Bakke represented a governmental
slur of whites

for example, a statement from Davis that

Bakke was being denied admission because "whites are too
dumb to be good doctors,"

or because "Bakke is Mick

Irish, or Jew, or Hungarian, or Englishman" -- then I
would not hesitate to apply the strictest of scrutiny.
But we all know that Davis' action represents absolutely
nothing of this.

Despite the interesting abstract

discussions in the briefs concerning whether whites are
capable of discriminating against whites (WASPS against
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Irish, or Poles, or Italians, etc. etc.), or whether
whites are a monolithic bloc, etc., I think I'm right that
all nine of us agree that Davis in this case did not use
race with ill will toward Bakke or anyone.
Instead the Davis program uses race, inter alia, in
furtherance of an immediate goal to increase the number of
minority doctors; but the long-range goal is to reduce the
degree to which California and American society are
overall racially conscious societies.

This to me is

crucial to our approach to the constitutional issue.
Davis would provide more blacks as classmates for whites
not from desire that the medical class reflect the
community's racial make-up, but because as educators its
faculty believes that professional association between
blacks and whites will decrease the degree to which whites
think of blacks, not as people, but as a race, and thus
the degree to which blacks think of themselves as
inferior.

Davis also wants the program to provide "role

models" for future black doctors, not just that black boys
and girls should find adult models only among blacks, but
because our dismal history of racial discrimination has
made black children, as Brown emphasized, so conscious of
their own race, that whites' success, at least as of now,
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has no real meaning for black children.
In essence, the element that is missing from this case
(and would be fatal to the Davis program if present) has
had several labels during my 21 years here: stigma,
insult, badge of inferiority, invidiousness, -- to name
some.

Brown v. Board of Education and its innumerable

progeny are primarily about stigma and insult.

Brown

prohibited segregated schools because, in Earl warren's
words, to separate Negro children "generates a feeling of
inferiority as to their status in the community and may
affect their hearts and minds in a way unlikely ever to be
undone."

347

u.s.,

at 494.

All subsequent race cases

similarly struck down government policies that either
openly or covertly "despoil colored citizens."
v. Lightfoot, 364

u.s.

339, 347.

Gomillion

This same concern is now

predominant in our sex discrimination cases.

I refer

particularly to Harry's rejection in Stanton v. Stanton,
421 U.S. 7, of "old notions" that demean women by denying
them any place in the "world of ideas," 421

u.s.,

at 15,

and John's rejection of "traditional ways of thinking"
that assume all members of the female sex to be
dependents.

Califano v. Goldfarb, 430

u.s.,

at 222-223.
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The constitutional principle I think to be supported
by our cases can be summarized as follows: governme nt may
not on account of race, insult or demean a human being by
stereotyping his or her capacities, integrity, or worth as
an individual.

In other words, the Fourteenth Amendment

does not tolerate government action that causes any to
suffer from the prejudice or contempt of others on account
of his race.

UJO is a paradigm example of what the

Fourteenth Amendment does not condemn.

There can be no

question that the racial line used there disadvantaged the
Hasidim.

Yet you will remember that in the opinions

Byron, Potter and I wrote, each of us viewed as crucial
the fact that the use of race was not insulting or
invidious and therefore not improper.

Byron wrote, for

example, that the "plan represented no ·racial slur or
stigma with respect to whites or any other race."
U.S., at 165.

430

Potter emphasized that the obvious benign

nature of the plan "forecloses any finding that New York
acted with the invidious purpose of discriminating against
white voters."

Id., at 180.

And I rejected "the

possibility that the decisionmaker intended a racial
insult or injury" to whites.

Id., at 178.

The

redistricting therefore was upheld as a legitimate

Regents v. Bakke
Page 8
remedial step, notwithstanding its impact on the Hasidim.
To the same effect is John's explanation of why the
statute involved in Goldfarb was not discriminatory:

it

"(did) not imply that (whites) are inferior to (Negroes),
(did) not condemn whites on the basis of the misconduct of
an unrepresented few, and (did) not add to the burdens of
an already disadvantaged discrete minority."
218.

430

u.s.,

at

And it seems to me that a similar principle must

explain the difference between an indivious law and a
genuinely benign or remedial one that we have always
~,

approved without applying the strict scrutiny test.
UJO; Franks v. Bowman Transportation Co., 424

u.s.

747;

Swann v. Charlotte-Mecklenburg Board of :Education, 402

u.s.

1; United States v. Montgomery County Board of

Education, 395

u.s.

225.

This has been true even when, as

in this case, the racial line is voluntarily adopted
without court order. See UJO; McDaniel v. Barresi, 402

u.s.

39.
Our older Fourteenth Amendment opinions concentrate

upon classifications disadvantaging "discrete and insular"
groups but they also can be seen to represent the
principle enunciated above.

Such classifications have

always been automatically, in the terms introduced by Hugo
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Black, "suspect" -- because the history and political
weakness of the group convinced the Court that the
classifications were intended to insult them and do them
harm.

Whites do not share this history and political

powerlessness.

Of course, I know that whites, too, can

suffer from bad faith, and invidiousness, and of course I
know that our laws protect them when they do.
McDonald, 427
case.

u.s.

Santa Fe v.

273, which I joined, was just such a

And, in fact, I may have been more troubled than

some of my colleagues that the Hasidim in UJO might have
been the victims of discrimination, anti-semitic and
invidious by design.

But I feel, and I doubt any of my

colleagues disagree, that Davis' admissions policies as
applied to Bakke are not of that nature.

It is true that

Bakke, like thousands of other applicants who fail of
admission, was not admitted to medical school .

But he was

never stereotyped as an incompetent, or pinned with a
badge of inferiority because he is white.

Therefore, we

would simply ignore the history of our country and of the
Fourteenth Amendment, as well as the University of
California's true purposes in adopting the Davis program,
if we were to conclude that the child in Brown in 1954 and
Alan Bakke in 1977 appear before this Court on the same
footing.
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Moreover, under any standard of Fourteenth Amendment
review other than one requiring absolute color-blindness,
the Davis program passes muster.
All would agree that the alternatives suggested by the
California Supreme Court are fanciful.

The only serious

alternative which has been suggested by anyone is that a
system be devised which accurately predicts the abilities
of minority applicants to be good doctors so that minority
and nonminority applicants may be chosen from a single
pool solely on the basis of "merit."

I assume such a

system would achieve significant integration, and I have
no quarrel with this suggestion as an abstract matter.
Surely, administrators are entitled, and indeed compelled,
to seek admissions criteria which fairly reflect the
qualifications of the minority applicants vis-a-vis
nonminority applicants.

See Albermarle Paper Co. v.

Moody, 422 U.S. 404.
But as yet the medical profession is only on the
threshhold of developing admission's standards that can
fairly be applied to all races.
It is only since 1968 that medical educators began
giving serious attention to the problem of underrepresentation of minorities in the profession, and, of
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the 112 medical schools in the

u.s.,

90% of the 89 which

responded to a questionnaire did not begin significantly
to involve themselves in "equal educational opportunity
efforts" until 1968 or later.

Odegaard, supra, at 11-12.

Consequently, the experience with minority admissions is
quite limited.

There is general agreement that minorities

were not admitted in significant numbers until
race-sensitive admissions criteria were used, and that
those admitted generally have done adequately or well, if
not as well as whites.

Odegaard, supra, at 34-42.

There are empirical studies indicating that formal,
cognitive predictors of academic success understate
minority applicants' ability to perform well vis-a-vis
white

applicants,~.,

Sedlacek & Brooks, Predictors of

Academic Success for University Students in Special
Programs, Research Report #4-12, Cultural Study Center,

u.

of Md., and, significantly, that while race is positively
correlated with differences in GPA and MCAT scores,
economic disadvantage is not.

Thus, economically

disadvantaged whites do not score less well than
economically advantaged whites, while economically
advantaged blacks score less well than do disadvantaged
whites.

Waldman, Economic & Racial nisadvantage as
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Reflected in Traditional Medical Selection Factors: A
Study of 1976 Applicants to
(1977).

u.s.

Medical Schools, AAMC

There are strong indications, moreover, that

certain non-cognitive factors are useful in predicting the
success of minority applicants, but there is no single set
of factors, cognitive or non-cognitive which is capable of
fair prediction regardless of race.

See Odegaard, supra,

at 103-108.
I do not rely on these studies, but I do think that
they illustrate that which medical educators have been
telling us, namely, that the factors surrounding
prediction of success are far too complicated and
experience with their use is far too limited for educators
to devise a single rating which fairly evaluates minority
and nonminority students on the basis of a common
denominator.

Thus, while there has been dissatisfaction

with reliance on GPA's and MCAT's as a basis for selection
both for minority and nonminority students, at this point
educators have not been able to devise ameliorative
programs other than a race-conscious admissions system
such as Davis employs.

See Odegaard, supra, at 102-114.

Within the last several years, however, studies funded by
various foundations have been begun to explore some of the
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problems associated with predictive testing and admissions
criteria in order to make the admissions process fairer to
both minorities and nonminorities.

See id.

I would not

abort these experiments and hamstring the efforts of
educators to develop sound admissions programs.

I, for

one, am not inclined to second-guess the apparently
unanimous conclusion of the amici representing the
nation's medical and law schools, the teachers at those
schools, and knowledgeable professional associations (like
the AMA and ABA), that without programs like Davis'
qualified minorities would essentially disappear from
their institutions.

Their view is that an affirmance here

will deny them any use of race as a factor in admissions
with the result that they will be unable to fulfill what
they take to be their responsibilities to the nation.
Such a result would truly be a national tragedy, and I
cannot accept that legal doctrine points in that direction.
My concurrence in UJO was an attempt to explain my
view of the proper judicial role in cases like this.

I

believe that a court must assure itself that the decision
maker relying on race intends no insult or slur to whites
-- that the reliance is in fact a benign attempt to remedy
discrimination in our society.

Califano v. Webster, 430
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U.S. 313, settled the propriety of this when Congress
deliberately legislated an advantage for women to redress
past societal discrimination.

I should think the

propriety of the approach follows

~

fortiori in the case

of reliance on race to redress past racial
discrimination.

But, of course, it would always be

relevant to make certain that particular

~hites

are not

unfairly singled out to their unique disadvantage.

Once

this is done, however, any further inquiry, in my view,
should be limited to whether the affirmative action policy
actually adopted is a reasonable and considered one in
light of the alternatives available and the opportunities
that it leaves open for whites.
I fully appreciate that an affirmative action program
such as that employed by Davis may generate some
undesirable side effects that are at odds with Fourteenth
Amendment values.

Such . programs may well have the

immediate short-term effect of promoting thinking in
r acial terms.

However, I remain convinced, as those

responsible for the Davis program undoubtedly were, that
such short-term race consciousness is a necessary

a~d

constitutionally acceptable price to pay if we are to have
a society indifferent to race, in which blacks and whites
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have equal access to both the medical profession and
medical services, in the long run.
Turning to Davis' program, I cannot say that the
decision to set aside 16 places out of 100 for qualified
minority students (the emphasis is very important for
Davis would not fill the number of places set aside unless
there were 16 minority applicants it considered clearly
qualified for medical education) is an unreasonable one,
especially in California where far more than 16% of the
population is minority.

I agree with Byron that we are

just deluding ourselves if we think that there is a
meaningful, judicially enforceable distinction between
setting aside a reasonable number of places for qualified
minorities and a process that accomplishes the same end by
taking race into account as one of several admissions
factors.

If admissions officers understand that they may

increase the number of minorities in school they obviously
will manage to make the various subjective judgments
necessary to accomplish their goal, whether or not that
goal is explicitly stated in terms of a set number.
Admissions decisions in their very nature (as I think the
Davis "benchmark" scoring system illustrates) are highly
subjective.

They certainly aren't administrative
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decisions that lend themselves to a reviewable record.
How much weight a faculty admissions committee decides to
allow the factor of race will almost certainly depend on
how many minority applicants should be admitted --which,
in Davis' case, is 16%.

Unless we want to throw every

admissions decision into federal court for a judge somehow
to decide whether race was taken too much or too little
into account, we should support a school faculty that acts
honestly in adopting the type of reasonable affirmative
action plan it views as appropriate for its school.

We

have no business substituting our speculative judgment
about the probable consequences of educational policies
for the judgment of professional educators.
When educators with virtually one voice tell us that
only programs like Davis' offer any significant promise of
achieving that goal, and that if they are declared
unconstitutional then only a handful of minority students
will make medical or other professional schools in the
foreseeable future, we turn a deaf ear at our peril.
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Title VI

I readily accept the conclusion of John's law clerk
that Title VI, like the Fourteenth Amendment, protects
whites as well as Negroes.
ends the inquiry.

But this begins rather than

The questions here are what government

policies Title VI protects against and particularly
whether Congress meant to forbid a university from taking
affirmative steps, which do not stigmatize either whites
or blacks, to afford educational opportunities

that

previously were, as a practical matter, closed

to

persons traditionally the victims of invidious
discrimination on account of their race.

The statements

of Senator Kuchel and others quoted by John's and
Thurgood's clerks certainly confirm my impression that
very few people were thinking in terms of affirmative
action back in 1964, but, nevertheless, on the occasions
the subject came up, the clear assumption was that
reasonable affirmative actions programs were not barred by
Title VI--so long of course as the programs were
constitutional.

I frankly would have been surprised if

the legislative history had shown otherwise.

The obvious

Regents v. Bakke
Page 18
objective of the 1964 Act was to open educational,
employment, and other opportunities to individuals.

Since

other provisions of the Act not only permit but require
the use of noninvidious racial criteria to determine who
may be granted these opportunities, see Albermarle Paper
Co. v. Moody, 422 U.S. 405, it would have been an
inexplicable anomaly if Title VI prohibited similar
actions in the area of education.
But in any case, as the Government brief demonstrates,
the very design of Title VI, with its emphasis on
voluntary correction of discrimination and on eliminating
discriminatory effects, see Lau v. Nichols, 414 U.S. 563,
surely indicates that race may be used affirmatively.
And, of course, the HEW regulation that expressly permits
programs like Davis' must be given the greatest
deference.

We always give weight to administrative

interpretations of statutes, but, as Bill has indicated,
we accord the greatest deference where, as here, a
regulation has been promulgated pursuant to an express
grant of rulemaking power. See General Electric v.
Gilbert, 429 U.S. at 141; see also Potter's concurrence in
Lau, supra, at 571.

Finally, subsequent actions of

Congress, which has repeatedly considered and accepted the
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HEW regulation authorizing affirmative action under Title
VI, suggests, if it does not compel, the conclusion that
this administrative interpretation comports with the
Congressional understanding of Title VI.

These factors,

in my view, support the further conclusion that Title VI
essentially incorporates Fourteenth Amendment standards
and treats affirmative action as does the Amendment.

W. J. B. , Jr.
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIS T

December 9, 1977

MEMORANDUM TO THE CONFERENCE
Re:

No. 76-811 - Regents of University of California
v. Bakke

It occurred to me upon returning to Chambers after our
discussion that our discussion of vacating the injunction of
the Superior Court in part, etcetera , while quite proper in
the context of a case coming to us from the federal courts,
might be unwarranted in a case coming to us from the Supreme
Court of California. While we could undoubtedly affirm in
part and reverse in part, as I recall the statement of Mr.
Justice Brandeis quoted somewhere or other, a remand to a
state court can only be "for further proceedings not inconsistent with this opinion".
Sincerely,

A/lA-~

•"

.

~ltltrtmt ~ourt

of tJ!c~!niic~ ..3hrlrg

'J.c"tTas~i-ngton,

p. (!}.

2Ilc?)~~

JUSTICE JOHN PAUL STEVENS

December 12, 1977

Re:

76-811 - Regents v. Bakke

Dear Bill:
After reflecting on your comments at Conference,
I have concluded that the trial court's decree does
not force us to consider the legality of a Harvard-style
program prematurely. A brief procedural history of the
case shows why.
Judge Manker concluded that the special
admissions progr a m wa s illegal, but that Bakke would not
have been admitted in 1973 or 1974 even if the prog ram
had not existed.
Pet. App. 116-117a. Accordingly, the
judge denied an injunction ordering Bakke's application
without regard to Bakke's race or the race of a ny other
applicant.
Id.
On appeal, the California Sup r e me Court
revers e d b e cause the trial judge incorre ctly pl a ced on
Bakke the burd e n of showing that he would h a ve b ee n
admitted in the a b se nce of discrimin a tion.
Pet. App. 38a.
The Unive r s ity conce d e d "that it c a nnot me et the burde n
of proving that the spe cial admission program did not
result in Bakk e 's ex cl u sion." Pe t. App. 8 0a. Acco rdi n g ly,
the Cali f ornia Supreme Court dir e cte d the trial cou r t to
enter judgment ordering Bakke's admission.
Id.
Its
mandate was stayed by this Court.
If ,.;e affirm the Supreme Court's order on a narrow
ground, it will supers e de (or at least make moot) the
relief granted in the trial court: Bakke will neve r f ile
an application, and the injunction will be me aningl e ss.
Bakke's is not a cl a ss action, and the "color-blind" relief
applied only to Bakke's application:
"2.
[P] laintiff is entitled to have his application
for admission to the medical school considered without
regard to his race or the race of any other applicant;

lltlil!"

-- ...

:<•

·•

.

r.
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and defendants are hereby restrained and enjoined from considering plaintiff's race or
the race of any other applicant in passing upon
his application for admission." Pet. App. 120a.
By straining mightily, one could find an ambiguity
in this injunction.
The final "his" could arguably apply
to "any other applicant," but the consistent use throughout
the paragraph of the pronoun to refer to Bakke militates
against such a reading, as does the failure of the trial
court to suggest that it was issuing relief to applicants
who were not parties to the suit.
Respectfully,

JI

~rr.

Justice Brennan

Copies to the Conference
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CHAMBERS OF

JUSTICE BYRON R. WHITE

December 12, 1977

MEMORANDUM TO THE CONFERENCE
Re:

No. 76-811 - Regents of The University of California v.
Bakke

Contrary to John's memorandum, I am inclined to think
that in passing on the injunction ordering Bakke's admission
to the Medical School, we must decide whether the Re ents of
the University of Californ1a rna em o race 1n an
as a
factor in making admissions dec1s1ons.
The judgment of the trial court includes the following pro vis ion:"" --.-_ - • ...
"2. That plaintiff is entitled to have his
application for admission to the medical school
considered without regard to his race or the
race of any other, app"licant, and defendants are
hereby restrained and enjoined from considering
plaintiff's race or the race of aqy other
app].i<:_<zy!j: in passing U'pO'il1ti:_-s applicatiOn for
ad.illiSs ion; . . . "
Petn. App. 120a.
On appeal, the Supreme Court of California left this portion
of the j ud~ent standing. It viewed the certtra r 1 ssue 1n ~
t ne c~ e a ~ ' Fwne ther the rejection of better qualified
applicants on racial grounds is constitutional," Petn. App.
16a,. and answered the question in the negative--"no applicant
may be rejected because of his race, in favor of
\
another who is less qualified, as measured by standards ~
P. lie without re ard to race."
Petn. App. 25a. T't'itis the
n1vers1t was oro1 en rom consider·
the race of n a li~t to
e
e aeterm1nat1ve
or in pass1ng u~on Ba e s application. The breadth of the California courts rulings makes

~
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N~

it necessary for the Court to consider the constitutional
propriety of racial preferences in order to determine
whether Bakke was entitled to an order directing his admission. A decision limited to a holding that the Medical
School's special admissions program was unconstitutional
would not resolve the question of Bakke's admission. The
reason fo ~ this is that even if that program as presently
administered is unconstitutional, the University is entitled
to an opportunity to demonstrate that Bakke would have been
denied admission even in the absence of the defect which
rendered the program unconstitutional. See Mt. Health~ Citg
/ School District Board of Education v. Doyle, 428 U.S. 85-2 7

l

(1977).

It is true that the Supreme Court of California initially remanded the case to give the University an opportunity
to make such a showing, Petn. App. 38a-39a, and the University
conceded that it could not establish that, ~t for the
existence of the special admissions program ;=B a kke would not
have been admitted. Petn. App. 80a.
In light of the Superior Court's judgment and the Supreme Court's opinion, however,
the University must have understood that it could not grant
any preference based on race in the course of passing on
Bakke's application. If in fact the California courts were
wrong and race does have legitimate uses in making admission
decisions, the University would be entitled to an opportunity
under Doyle to establish, upon remand, that Bakke would not
have been admitted if the special admissions program had been
administered in a manner conforming to constitutional requireents. This would place the University in a much more favorble posture, because it might be able to prove that under a
onstitutionally administered special admissions program
akke's chances of admission would be remote. Thus the
uestion of whether Bakke is constitutionally entitled to a
judgment ordering his admission seems inextricably linked
to the question of whether special consideration may be
given in any form to racial minorities.

I
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fVb
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CH-'MBERS OF"

THE CHIEF JUSTICE

RE:

December 12, 1977

76-811 - Regents of Univ. of Calif. v. Bakke

Dear Bill:
I had reached essentially the same conclusions on the
jurisdiction problem as John's memo of December 12
indicated.

Regards,

Mr. Justice Brennan
Copies to the Conference

~n.prtmt
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CHAMBE:RS 01"

..JUSTICt:: WM . ..J. BRENNAN, ..JR.

December 13, 1977

MEMORANDUM TO CONFERENCE

Re: No. 76-811 - Regents v. Bakke

\1 J ~A
I fully agree with Byron's conclusion that in deciding
whether Bakke was entitled, under the federal
constitution, to the judgment ordering his admission to
the Davis medical school we must answer the question
whether race can ever be a permissible consideration in
making admissions decisions.

After conference, I thought

that on one view or another the Chief Justice, Byron,
Thurgood, Lewis, and I believed that it could be
constitution~lly pe~~issible

to give

consiJ~ration

to

rae~.

If the Court were to take this position, it would have
clear consequences for the controversy that is before us.
As Byron has stated, the University should be afforded an
opportunity to show that Bakke would not have been
admitted even if the unconstitutional aspect of the Davis
program, the so-called "quota", had been eliminated.

It

-2-

is obvious, I should think, that the University's
concession below should not foreclose it from attempting
to make that showing upon remand if we take the position
that race may be given "weight" in the admissions
process.

Both the Superior Court decree and the Supreme

Court's opinion make plain that the California courts took
the position that the constitution prohibited Davis from
ever making an applicant's race a positive factor in an
admissions decision. See especially Cert Petition at 15a.

.

If that view of the law were correct, the Davis Special
'

Admissions Program would be invalid in toto: for as
administered, race apparently was taken into account 1) in
determining eligibility for the program, 2) in assigning
the "combined numerical rankings" or "benchmark scores"
(since these are intended to gauge each applicant's
potential contribution, see Record at 180-81, and since
his race is relevant thereto, it seems race may well have
been given positive weight in making this determination)
and 3) in giving an absolute preference to the 16
qualified special program applicants with the highest
combined numerical rankings.

Racial criteria having been

so employed meant that, under the State Courts' view, the
only way Davis could demonstrate that Bakke was not
victimized by unconstitutional discrimination would be by
showing that ·he would not have been one of the 16
unsuccessful Davis applicants admitted had the special

-3program been abolished and had the University determined
admissions under a ••colorblind" system.

See Cert Petition

at 37a.
I understand why Davis believed that it could not
possibly have made that showing.

Of the 35 unsuccessful

Davis applicants who had benchmark scores in 1973 that
were the same as or higher than Bakke's (15 were at 469
and 20, including Bakke, were at 468) 21 were admitted to
other medical schools.
Record at 70.

(3 to foreign medical schools)

See

For Davis to demonstrate that Bakke would

not have been admitted in 1973 under a colorblind system,
it would have had to prove that of these 35 unsuccessful
applicants at least 20 both would have been ranked higher
than Bakke and would have accepted Davis's invitation over
those of any other school{s) to which they may have been
admitted.

I would think that--espe6ially given that Davis

had the burden of proof--such a sho\ving would have been
nigh impossible in the nature of things.

Thus, forced

necessarily to accept the California Courts'
constitutional view,

Davis had virtually no choice but to

concede that it could not meet the burden of proof imposed
by the California Supreme Court.
If, on the other hand, the California Supreme Court
had taken the view that race can constitutionally be made
a positive factor in an admissions decision--but can not

-4be decisive--! doubt the University would have conceded
that Bakke would have been admitted if the
unconstitutional aspects of the program had been
eliminated.

Under an interpretation of the Fourteenth

Amendment in ·w hich race could be given weight, the only
clearly objectionable feature of the Davis Special Program
would have been the "quota" requiring the admission of a
minimum cf 16 of the qualified task force applicants. The
use by Davis of a special committee initially to evaluate
disadvantaged minority applicants would, I assume, be
justifiable because of the desirability of having a body
with special expertise perform the delicate task of
attempting to quantify the potential of such applicants in
the first instance.

If so, even if Bakke would have be en

admitted under the colorblind system required by the state
courts, it might have been possible for Davis to show that
he would not have been admitted if Davis had modified its
admissions criteria to eliminate the quota and run a
Harvard type program.

Indeed, there is much in the record

suggesting that, even if the quota had been abolished,
Bakke would have been rejected.

As to 1973--which is the

only year in which Bakke was close to admission--Lowrie
stated that the task force admittees had not greatly
dissimilar median benchmark scores and had the same range
of benchmark scores as did the regular program admittees.
See Record at 181.

Notwithstanding Archie Cox's

... ·-"T"-- --

-.....

-5disclaimer at oral argument, the record suggests, see
Record at 180-81, and the California courts assumed, see,
~.,

Cert Petition at 2a, that Davis understood that the

benchmark scores assigned by the two subcommittees were at
least roughly comparable (i.e. insofar as it is possible
to compare them, see my memorandum of Nov. 23 at 10-12).
Certainly then, the record implies that a goodly number of
the task force applicants might have been admitted even if
the Regular Committee had compared them with the top
unsuccessful regular program applicants.

The committee

could, consistent with a Harvard type program, have
preferred slightly "less qualified" minority
applicants--i.e. ones with somewhat lower benchmark scores
--to nonminority applicants like Bakke in order to attain
the constitutionally permissible goal of integration.

In

short, jt is possible that Davis could easily demonstrate
that Bakke would not have fared any better under a Harvard
type program than he did under Davis's "quota'' system.
· In · surn, if· we were to agree that the Davis program is
unconstitutional but were to conclude that the California
Supreme Court erred in ruling . that race may never be made
a positive factor in making an admissions decision, simple
fairness requires that Davis be given a chance to show
that Bakke would not have been admitted under a
constitutional program.

Hence, if we believe that race is.

a permissible consideration, I think we must say so,

-6reverse the judgment in part, and remand the case for
proceedings not inconsistent with our decision.
An additional reason for reaching the question of the
permissibility of the use of a racial criteria is the
California Superior Court's decree, which of course was
affirmed insofar as it declared the Davis program
invalid.

While I of course respect John's view that the

use of "his" in the second paragraph of the decree
suggests that Davis might not be in contempt were it to
adopt the Harvard program, there is more to the decree.
The third paragraph, which is the judgment on Davis's
cross claim for a declaratory judgment that its program is
a permissible one, declares that the program is invalid.
I would think it quite possible that a California Court,
in light of the opinions of the California Superior and
Supreme Courts in this case, would interpret the second
and third paragraphs as inextricably linked and declare
that Davis would be acting illegally were it to adopt the
Harvard program.
Of course, my preference remains--as I voted at
Conference--to reverse outright.

But if that view does

not carry the day, I think the Court is dutybound to
decide whether race can ever be a permissible
consideration.

WJB, Jr.
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CHAMBERS 0,.-

.JUSTICE .JOHN PAUL 51 E V E NS

December 14, 1977

Re:

76-811 - Regents v. Bakke

Dear Bill:
Although I have other problems with your most
recent memorandum, I would first suqgest that the
validity of your entire analysis rests on an assumption
that counsel for the University of California were not
sufficiently competent to und e rstand that the constitutionality of the program presented a certworthy issue.
Respectfully,

J/L

Mr. Justice Brennan

Copies to the Conference
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CHAMBERS OF

THE CHIEF .JUSTICE

December 19, 1977

I

Dear Bill:
Re:

76-811

Bakke v. Regents University of Calif.

Your memorandum of December 13 does not quite
reflect my position on the use of race as criteria
for admission or exclusion.
In my memo dated October 21,
1977 and my conference summary, which I had written
out in longhand because of the nature of the case,
indicated my sympathy with leaving maximum "elbow room" ·
to educators but stopping short of use of race as such
to admit or exclude. This led me to an affirmance
but not, as I thought I made clear at conference, on
the route Lewis would go.
As I see the record the University cannot now
show that it acted in a way which, for me, is foreclosed
by its position in this case.
Hence there is no
purpose in a remand to explore this.

f}
Mr. Justice Brennan
cc:

The Conference

Regards,

GJ~1

r
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CHAMBERS OF

.JUSTICE LEWIS F. POWELL, ..JR .

December 19, 1977

MEMORANDUM TO THE CONFERENCE

No. 76-811

Regents v. Bakke

This memo comments on the recent circulation of
views as to the scope of our judgment if a majority of the
Court should agree with the substance of Part IV of my
memorandum, first · circulated on November 22. My i n itial
observation is that the assumption underlying the recent
circulations is wholly speculative at this time. I
discern no concensus in favor of my suggested resolution
of the case -- or indeed of any other resolution.
But the recent memos from Bill Brennan, Byron,
and John do serve a useful purpose -- certainly for me.
As I stated at Conference (when Bill Brennan put th e
question as to the form of a judgment under my view) , I
had not considered the scope of the trial court's
injunction. If it can be read as enjoining Davis from
ever including race or ethnic origin as one element, to be
weighed competitively with all other relevant elements in
making admissions decisions (i.e., from adopting wh a t I
shall refer to herein as the "Harvard"-type admissions
policy) , then -- as I stated -- I would certainly favor a
modification of that injunction.
In light of the memos recently circulated, a nd
some further study, I think the California injunction
would have to be modified to avoid futu r e uncertainty as
to its scope. The language is ambiguous, as John and the
Chief suggest, and it should be clarified. l/

.!/

If the injunction had been issued by a
federal court, I suppose we could simply interpret it to
resolve the ambiguity. I am not sure we have as much
authority to interpret a state court injunction.

2.
Thus, in the unlikely but welcome event that a
concensus develops for allowing the competitive
consideration of race as an element, I think we should
affirm as to the Davis program, but reverse in part as to
the scope of the injunction.
I do not agree, however, that this is a case that
properly could be remanded for the retroactive application
by Davis of a Harvard-type admission program that was not
in existence ir. 1973 or 1974, and that could not possibly
be structured and applied fairly some four to five years
after the discriminatory action. Mt. Healthy simply does
not apply to such a situation.
In Mt. Healthy there was considerable doubt as to
whether the First Amendment activity in fact had been the
"but for" cause of Doyle's discharge. Here, in contrast,
the University has represented to us that this particular
racial classification was essential to the admission of
the minority students in question:- The University admits
acting on that belief and the use of a racial
classification. In these circu~stances Mt. Healthy would
not support a theoretical reenactment of the Davis
admissions in 1973/1974, purporting to use criteria not
used when the applicants were being interviewed and their
files reviewed.
The relevant inquiry concerns Davis' interest ana
purpose at the time it excluded Bakke, not the reasons it
conceivably could have entertained, but did not. ']:/

!:.I

For example, I cannot imagine that a
remand would have been necessary in Mt. Healthy if the
school board had fired Doyle only for First Amendment
activity, and the Board's records so disclosed. Having
lost on that basis, the board could not have sought a
remand by contending for the first time that there might
have been some other reasons that would ~ave supported the
firing, even though the board had not in fact considered
them. In Mt. Healthy, the question was simply whether the
other reasons that in fact had been considered on the
record were sufficient.
If Mt. Healthy may be read as permitting those
guilty of unconstitutional discrimination to defend by
advancing reasons they might have considered but did not,
then Arling!on Heights v. Metropolitan Housing Devel.
Corp., 429 U.S. 252 (1977), was overruled sub silentio the
day it was decided. I say this because such a reading of
Mt. Healthy would uphold a defendant's decision where
improper racial discrimination was in fact the 9nly motive
entertained.

3.
The answer is not speculative. Davis has conceded its
two-track system was designed to assure 16 minority
admissions, and exclude a corresponding number of whites
regardless of their qualifications and capacity to
contribute to diversity.
In Arlington Heights we said
that where "there is proof that a discriminatory purpose
has been a motivating factor in the [state action],
judicial deference is no longer justified." 429 u.s. at
265-266. Here the improper racial purpose was the sole
motivation for the dual admissions program. Mt. Healthy
is wholly inapposit~.
Moreover, the Mt._Healthy-type inquiry is a
practical impossibility in this case.
In Mt._Healt~,
there was a pre-existing, neutral evaluation procedure and
a record.
It was fair to permit the school board to show
that on the record -- after deleting the protected conduct
-- the-pre-existing procedure and standards would have
produced the same result. Here, the standards and the
procedural format by which they were applied -- the
admissions process -- are precisely what is at issue.
It
is sheer speculation to say how -- or even if -- Davis
would have operated its admission program if it had known
that the Harvard-type program was permissible and its Task
Force program was unconstitutional.
Nor is there a record of legitimate, alternative
grounds for the decision, as there was in Mt. Heal!Qy.
Those grounds would have to be derived from the sort of
case-by-case, individualized comparisons described in my
memorandum. The time when those comparisons could be made
has gone forever. Any attempt to make them retroactively
would be a fictitious recasting of the facts.
In
practical terms, if -- on remand -- Davis reaffirmed the
admission of all 16 minority applicants in both years and
adhered to its exclusion of Bakke, it would appear to all
the world as a self-serving charade. No one would accept
it as bona fide.
For these reasons I think it wo~ld be improper to
remand the case under Mt. Healthy. Certainly it would set
a dangerous and far-reaching precedent.
Sincerely,

LFP/lab .

~npr.tmt
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CHA MBERS OF

.JUSTICE .JOHN PAUL STEVENS

December 19, 1977
RE:

76-811

Regents v. Bakke

Dear Lewis:
If we construe the injunction as merely prohibiting the
consideration of the race of any applicant in the processing
of Bakke's application, he will be admitted to medical school
and there will be no outstanding injunction forbidding the
consideration of racial criteria in processing other applications.
If we explain that this is our understanding of the judgment,
neither Bakke nor the University can be adversely affected by
the failure to render an advisory opinion on the validity of
a Harvard-type program.
Indeed, the facts (1) that the judgment, fairly read,
only relates to Bakke's right to be admitted and (2) that
this reading cannot harm either litigant, are persuasive
reasons for not reaching out to discuss a profoundly difficult
constitutional issue that is not necessary to the resolution
of the controversy between the litigants before us.
- / I agree completely with your analysis of Mt. Healthy.
I am working on an additional memorandum relating to the
statutory question which I hope to circulate in a few days.

Mr. Justice Powell
Copies to the Conference

-

-
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policies." . 45 C.F.R. §80.S(j).

Where previous .discriminatory policies

"'

4

have been in effect, however, the regulations provide an example of
affirmative action which includes "making selections which will
insure that groups previously subjected to discrimination are
adequately served."

45 C.F.R. § 80.S(i).

Both 80.S(j) and (i)

were added in 1973.

II.

Title VI Cause of Action:
Even though the legislative history shows fairly conclusively

that Title VI covers the subject matter of Bakke's suit, there is .fZstill a question whether he can maintain a private cause of action
under the Title and whether the University receives sufficient
federal fundmng to be subject to the Title.

-

1) Private Cause of Action: Although at one point there was some
question whether Title VI created any private causes of action, see
Antieau, Federal Civil Rights Acts, §138 at 182, there now seems to
private 4
be no doubt that some/causes~f action may be maintained under the
Title.

See Antieau, supra, 1976 Bupp. at 178-79.

Of particular interest

is Lau v. Nichols, 414 U.S. 563, in which this Court unanimously
granted petitioners relief under Title VI.

Petitioners represented

a class of non-English speaking Chinese students who claimed that
they were denied a meaningful opportunity to participate in a federally
funded school program.

The Court did not even address the question

whether Title VI created a private cause of action.

One of the first

cases to hold explicitly that Title VI do~s create a private cause
of action was Bossier Parish School Board v. Lemon, 370 F.2d 847

·11

(5th Cir. 1967), cert. denied, 388 U.S. 911(Chief Justice, then Judge,
Burger sat on the panel by designation).

Since then, in addition to

-

-
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Regents of the Uni_yeJfilJ:L of California

,

~-~;_t,; ~

,(~~.,~
I have made a tentative and preliminary a n a ~ ~ ~
what this case appears to be at the present stage, based
•
on the assumption that a way can be found to affirm the
decision of the California Supreme Court without putting
the states, their universities, or any educational
institutions in a straitjacket on the matter of broader
based admissions programs.
~~--,e_,.-~

-

~ ~~

f;,

Est ab 1 is hi ng f ix e d ground r
a~ f
,_,~--~""'.J""t..............
..,
the business of courts except wh ~ i ~ ~ e g a t i o n
cases, we are confronted with a pattern ota11"h-rnative de
jure conduct, based exclusively on race. We have far mor e
competence to say what cannot be d9'ne th~tJ~~~h-t~~--,
be done.
~
~
I have always tried to keep 1n-mTnd-tne ·gr~
expression of Brandeis :
I~~'',._....,, ~

I>-/

l

"To stay experimentati ~~A'gt"atocial(p
~/-&..,.,
and economic is a grave responsibilit y. Denial
~
of the right t o experiment may be fraught with
serious consequences to the Natio n.
It is
of the happy incidents of the federal system ~ J ·.
that a single courageous State ma y, if its
-, , ~
citizens choose, serve as a laboratory ; a n d novel social and economic experiments without
risk to the rest of the country.
This Courtz.-.:z_.. ~~/k--l,
has the power to prevent an experimen t . ***
(J
But in the exercise of this high power, we must
be ever on our guard, lest we erect our
prejudices into legal principles." New State
Ice Co. v. Liebmann, 285 U.S. 262, 311
(dissenting) .

on~,•,Je,

j

-

The Regents adopted their program to accomplish a
number of commendable, long-range objectives, but as

-

-
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presently structured, the program is one of the more
extreme methods of securing those objectives. The program
excluded Bakke from the medical school on the basis of
race and this is not disputed.
I am open to being shown
how, consistent with the prior decisions of the Court, we
can escape the significance of this fact .
Having come thus far, I am confronted with the
tactical consideration of how best to structure and shape
a result so as to confine its impact and yet make it clear
that the Court intends to leave states free to serve as
"laboratories" for experimenting with less rigidly
exclusionary methods of pursuing desirable social goals.
My inclination at this point is to emphasize the
particularly troubling aspects of the Regents' Program and
the difficult statutory and constitutional problems they
raise , but to go £niv a little be!ond that point in
addressing the question of what a ternatives might be
devised.
The basic facts are not subject to dispute.
(1)
Bakke was not allowed to compete for any of the
16 seats reserved for the Regents' Program solely because
of his race.

-

(2)
Bakke's individual qualifications were such that
he would have been admitted if all 100 seats had been open
and free from any arbitrary exclusion based on race .
(3)
The university evaluated minority applicants as
a separate group and did not compare their individual
qualities with those of other applicants.
STANDARD OF REVIEW

The first question for the Court is what level of
scrutiny should be applied in this case. Although I have
long been uneasy with the "slogans" that have evolved in
equal protection analysis, I think that the Court must
give the very closest look possible -- essentially "strict
scru1:.l.Wt"
toany state act1on73ased on race . No member
of this Court, so far as I recall, has ever had any
question but that racial classifications are suspect under
all circumstances. Having said this, I can find no
principled basis for holding that this program is exempt
from close scrutiny because it only excludes

-

/
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members of the "majority ." We cannot assume that
individuals-who appear to be part of a "majority" have
consented to racial discrimination · against themselves .
Obviously, Bakke does not consent to the discrimination
against him . Furthermore, a racial classification that
appears "benign" to some members of a minority may no t
seem "benign" to other members of the same minority .
See
United Jewish Organizations of Williamsburg v. Carey, 430
U.S. 144, 173-4 (Brennan, J ., concurring) .
Given the "no person" language of Title VI and the
"any person" language of the Fourteenth Amendment , I
become confused by the glib attribution of either a benign
or invidious purpose to an exclusionary classification
solely on the basis of whether it appears to a reviewing
court that minorities are favored thereby.
Furthermore ,
the analysis proceeds on the dubious assumption that
minorities are readily indentifiable "blocs" which in some
way function as units and are generally harmed or
benefited in roughly the same degree by the same external
forces such as social programs lik e the one a t issu e
here. That is a superficial and problematic
characterization of intent that does not satisfy me as the
"trigger" for one level or another of equal protection
scrutiny .
The second question is whether the university's sound
and desirable objectives provide sufficient justification
for the rigid, plainly racial basis of the Regents'
Program .
I do not think they do . The university desires
to remedy the general effects of broad historic social
discrimination, not discrimination by the university or by
the state but by society at large, in and outsid e
California. However, it is understandable that the
Regents want to ensure that a diversity of viewpoints and
experiences are reflected in its student body and
ultimately in the medical profession, so as to produce
doctors who can and will serve areas and patients who
currently lack adequate medical care, and to erode racial
stereotypes .
Parenthetically, the program seems deficient
in not binding the admittees by contract to carry out the
commitment to serve the blighted, neglected areas . A
contracted, five-year commitment is a familiar mechanism
in other areas .

-

-

-4ALTERNATIVES

There are many ways that the University can pursue
these goals short of completely excluding whites from
competing for a certain number of places in its entering
class. On this record, I must reject the Regents'
assertion that there are no realistic alternatives to
their program. They can't know because they have not
tried any alternatives.

-

The various admission standards and procedures that
might be designed to account fully for the individual
capabilities of each minority applicant and fairly compare
each one with other applicants have not yet been
explored.
The record in this case indicates
dissatisfaction on the part of university administrators
with present methods of evaluating applicants for
professional education. The Regents intimate that there
is no universal agreement as to the proper objectives of
medical schools, other than the truism that the mission of
medical school is to produce the best possible doctors for
service to the ailing and injured among us.
The task of setting standards for admission to
medical school, I repeat, is beyond judicial competence.
I think that the Couxt should e~courage efforts and
ex erimental programs to rede?lne ad ·
'
s criteri
in
view o f t e poss10 e c anging attitudes as to the mission
of medical schools, keeg·
in mind onl the limited
constraint imposed by a narrow affirmance here -- that
race alone can never be a perm1ss1 le as1s or excluding
an
applicant.
Brown I settled that and I cannot believe
,
anyone wants to retreat.
I am convinced that r~media_l, edl!.£.91ional 2rogr~ms can
be devised to give "disadvantaged" applicants an
opportunity to compete successfully for admission to
medical schools.
In Milliken II, the Court endorsed
special training for disadvantaged children whose "habits
of speech, conduct, and attitudes" reflect "cultural
isolation" from the mainstream of society. Milliken v.
Bradley, 76-447, 45 L.W. 4873, 4879.
Similar measures
ought to be explored and might be applied in the context
of higher education. As of now, I am not convinced that
the Court should forbid efforts to establish programs
primarily for those who have sustained deprivations

-

-

-
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which closely correlate with race but might affect anyone
isolated from the cultural mainstream.
I am not ready to
say now that in evaluating "disadvantage" race may not be
given some consideration .
DISPOSITION

-

h,~

As of now I would say onl_):Y1:hat this rigidly cast
admissions program is impermjssible on this record because
it does precisely what has long been condemned by this
Court -- it excludes applicants on the basis of race.
On
this record there is nothin to suggest an in uir into
alternatives was ma e
I simply cannot believe the
Regents' franl<ly race-based program is the least offensive
or least intrusive method of promoting an admittedly
i mportant state interest. Subject to what the
s u pplemental briefs tell us, the Regents' program surely
appears to be in plain conflict with the explicit language
of Title VI. Since the Fourteenth Amendment and Title VI
are cast in similar terms except that Title VI is more
specific and is a s ummary mechanism for federal regulation
of its grants of money, I have some difficulty reading
their r e spe ctive prohibitions on racial discrimination
differently.
If, after receiving the requested briefs, we conclude
that Bakke is covered under Title VI, it seems to me, as
of now, that our long practice and policy has been to base
our decision on the statutory ground. But I defer further
consideration or firm conclusions on this score until we
have all had time to study the requested supplemental
submissions.
In e xploring the idea of a very narrow affirmance,
ma king clear that other avenues are open, I do not ignore
Byron's concern with the q uestion of whether there is a
principled basis for distinguishing other racially
sensitive programs from the practice of rigidly reserving
"seats" for minorities.
I do not think that we can or
should address that problem in the abstract.
In this case
we do not have to pass on the constitutionality of the
possible alternative admissions programs. Acknowledging
the plain and obvious proposition that there are other
alternatives does not require us to bless them in advance.

-
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now I would leave open whether and to what extent
consideration of race is com atibl with
const-1 na
I find that
articulating
1s
optimistic that a wav
Perhaps that can be deferred until the question
arises in the context of an admissions program which
involves a less explicit racial quotient. Or possibly
someone may point the way to doing so in this case .
Confining ourselves to a narrow affirmance along these
lines would seem both prudent and generally consistent
with our traditional method of developing principled
approaches to complex social issues through a case by case
process rather than by wholesale, uninformed pronouncement .

-

With all deference to the distinguished array of
counsel who have been plunged into a very difficult case
on a record any good lawyer would shun, I see no reason
why we should let them (aided by the mildly hysterical
media) rush us to judgment. The notion of putting this
sensitive, difficult question to rest in one "hard" case
is about as sound a trying to put all First Amendmen t
issues to rest in one case. Brown I bears date May 17,
1954 and case by case evolution has followed up to our
recent Milliken II last June .
I see no signs of abatement
in the refinement process there .
If it is to take years to work out a rational
solution of the current problem, so be it . That is what
we are paid for .
Regards ,
WEB

-

7
"'

To: Tho
Mr.
Mr.
Mr.
Mr.
'"'Mr.
Mr.
Mr.

Cmei' J l.t~>tice
.Justice Dr2nnan
Justice Stewart
Justice Marshall
Justtc0 Blackmun
Justic.a Powell
Justice Rehnquist
J·ustice Stevens

From: Mr. Justice White
Circulated=------~--

2nd DRAFT

Recircula ted: __
tJ..,.t....J'-'2,...:o...---

SUPREME COURT OF THE UNITED STATES
No. 76-811

Regents of the University of)
California, Petitioner,
On Writ of Certiorari to the
v.
Supreme Court of California.
Allan Bakke.
[February -, 1978]
Memorandum of MR. JusTICE WHITE.
The threshold question to be decided is whether Title VI
of the Civil Rights Act of 1964, 42 U. S. C. ~ 2000d et seq.,
provides for a private cause of action. I am unwilling merely
to "assume'' an affirmative answer for purposes of this case.
If in fact no private cause of action exists, this Court and the
lower courts as well are without jurisdiction to consider petitioner's Title VI claim. As I see it, if we are not obliged to
do so, it is at least advisable to address this threshold jurisdictional issue. See United States v. Griffin, 303 U. S. 226, 229
(1938).' Furthermore, just as it is inappropriate to address
1 Griffin abo held that "lack of juri:;diction ... touching tlw subjE:>ct.
matter of thE' litigation cannot be waived by thE' pa.rtip:;, ... " :30:3 U.S.,
at 229. SE'!' abo Mount H ealthy City Bd. of Educ. v. Doyle, 429 U. S.
274, 271:! (1977); Louisville & Nashville R. Co. \'. Motley, 211 U.S. 149,
152 (1908) ; Mansfield, Coldwater & Lake Michigan R. Co. v. Swan, 111
U. S. 379, 382 ( 1884).
In Lau v. Nichols, 414 ( T. S. 563 (1974) , we did adjudicat!" a. Title VI
claim brought b~· a cla:;s of individual:;. But n!'ithrr thP Court, thE' partil'S, nor tlw num!'rous amici curiae addre!isE'd t h<' private camw of ad ion
issu<'. In addition, the undNstanding of :\-In . .JusTICE S·mwAH'I''~ concurring opiniou , which observed that ,;landing waH not bE'ing contested, was
that thE' standing a.llegrd by prtitiont-r;; wa:; a:; third-party ben<'ficiarip:; of
thE' funding contract brtween tlw Drpartmt-nt of Hralth, Education, and
WPlfare and thP San Franci,;co Unitrd School District, a throry not allE'gE'd
by the pr!'srnt pl'titioner. Id .. at. 571 n. 2. FurthermorE', the plaintiffs in
/>a.u. alleged juri~d.ic tion under 42 U. S. C § 198;3 rather 1han directly
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constitutional issues without determining whether statutory
grounds urged before us are dispositive, it is at least questionable practice to adjudicate a novel and difficult statutory issue
without first considering whether we have jurisdiction to
decide it. C'onseque11tly I begin by addressing the question
of whether petitioner may bring suit under Title VI.
A private cause of action under Title VI would. in terms
both of the Civil Rights Act as a whole and that title, not be
"consistent with the underlying purposes of the legislative
scheme" and contrary to the legislative intent. Cort v. Ash,
422 U. S. 66. 78 (1975). Title II, 42 U.S. C. § 2000a et seq.,
dealing with public accommodations, and Title VII, 42
U. S. C. § 2000e et seq., dealing with employment, proscribe
private discriminatory conduct that as of 1964 neither the
Constitution nor other federal statutes had been construed
to forbid. Both titles carefully provided for private actions
as well as for official participation in enforcement. Title III,
42 U. S. C. ~ 2000b et seq., and Title IV, 42 U. S. C. § 2000c
et seq., dealing with public facilities and public education,
respectively, authorized suits by the Attorney General to
eliminate racial discrimination in these sectors. Because
suits to end discrimination in public facilities and public education were already available under 42 U. S. C. § 1983, it was,
of course. unnecessary to provide for private actions under
Titles III and IV. But each title carefully provided that
its provisions for public actions would not adversely affect
pre-existing private remedies. §§ 2000b-2 and 2000c-8.
under tlw provi:sion~ of Titlr VI, as does th<' petitioner in this caS(;'. Although t)l(;' Court undoubtedly had an obligation to con::;idrr thC' jurisclictional qur;.;tion, thi;.; is :surrly not the fir::;t in:stanre in which the Court
has hypas;-;rd a juri:sdictionaJ problem not pre:srntf'd by the pa.rtie:s. Crrklinly the Comt 's silPncr on thr jurisdictional quC'::;tion, when considered
in tlw contrxt of the indiffrrPnce of the litigants to it and thr fact that
jmi;-;diction wm; allrgrd undrr § 1983, does not forcclo::;c a r<'fl,;oned con~
cht:sion that Title VI nfford~ no pri.vate ca\tSe of action .
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The role of Title VI was to terminate federal financial
support for public and private institutions or programs that
discriminated on the basis of race. Section 601, 42 U. S. C.
§ 2000d. imposed the proscription that no person. on the
grounds of race, color or national origin, was to be excluded
from or discriminated against under any program or activity
receiving federal financial assistance. But there is no express
provision for private actions to enforce Title VI. and it would
be quite incredible if Congress, after so carefully attending to
the matter of private actions in other titles of the Act,
intended silently to create a private cause of actiou to enforce
'l'itle VI.
It is also evident from the face of ~ 602. 42 U. S. C.
§ 2000d-1. that Congress intended the departments and agencies to define and to refine, by rule or regulation , the general
proscription of ~ 601, subject only to judicial review of agency
actiou in accordance with established procedures. Section
602 provides for enforcement: every federal department or
agency furnishing financial support is to implement the
proscription by appropriate rule or regulation, each of which
requires approval by the President. Termination of funding
as a sanction for noncompliance is authorized but only after
a hearing and after the failure of voluntary means to secure
compliauce. Moreover, termination may not take place until
the department or agency involved files with the appropriate
·committees of the House and Senate a full written report of
the circumstances and the grounds for such action and 30
days have elapsed thereafter. Judicial review was provided,
at least for actions terminating financial assistance.
Termination of funding was regarded by Congress as a
serious enforcement step, and the legislative history is replete
with assurances that it would not occur until every possibility
for conciliation had been exhausted. 2 To allow a private
2 " Yet., b<'fore thnt principlE' rthnt 'Federal funds are not to be u~ed to
snpport mrial di::;crimination' I is implemented to the detrimenL of any
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individual to sue to cut off funds under Title VI would compromise these assurances and short circuit the procedural preconditions provided in Title VI. If the Federal Government
may not cut off funds except pursuant to an agency rule,
approved by the President. and presented to the appropriate
committee of Congress for a layover period. and after voluntary means to achieve compliance have failed. it is inconceivable that Congress intended to permit individuals to
satisfy these administrative prerequisites themselves.
per:son, agency, or State. regula1iom; giving notice of wllfl.t conduct. it; required must be drawn up by thr ngrnc~· admini.;tering the progrnm . . . .
Beforr such regulations bceom<· <·ffrcti\'c, the~r mu~t be ~:;ubmitted to and
approved by the Prel'<ident.
"Once having become effective, there is still a long road to tra.vel before
any sanction whatsoever is imposed. Formal action to compel compliance
can only take place after the following has occurred: first., there must be
:an unsuccessful attempt to obtain voluntary compliance; second, there
must be an administrative hearing; third, a written report of the circumstances and the grounds for such action must be filed with the appropriate
committees of the House and Senate; and fourth, 30 da.ys must have
elapsed between such filing and the action denying benefits under a Federal program. Finally, even that action is by no means final because it
is subject to judicial review and can be further postponed by judicial
action granting temporary relief pending review in order to avoid irreparable injury. It would be difficult indeed to concoct any additional safeguard;: to incorporate in surh a proC'rdmr." 110 Cong. Rer. 6749 (Sen.
Mm;:,;) .
"[T]he a.uthority to cut off funds is hedged about with a number of
procedural restrictions. [There follows detail of the preliminary steps.]
In short, title VI is a rec'lsonable, moderate, cautious, carefully worked out
:solution to a. situation that ele<lrl~· rail>< for legi~lativr action." !d., at
6544 (Sen. Humphre~ · ) . '· Actua ll~·, 110 action u•hatsoever CM1 ])(' takrn
against anyone until the Federal agency involved has advised the appropriate person of his failure to comply with nondiscrimination requirements
and until voluntary efforts to secure compliance have failed." Representative Celler (id., at 1519) (emphasis added). See also remarks of Senator
Ribicoff (id., at 7066-7067); Senator Proxmire (id., at 8345); Senator
Kuchel (id., at 6562) . Th~se safeguards were incorporated into 42 U.S. C.
§'2000d-1 (1970) .
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Furthermore, although Congress intended Title VI to end
federal financial support for racially discriminatory policies
·of not only public but also private institutions and programs,
it is extremely unlikely that Congress, without a word indicating that it intended to do so. contemplated creating an independent, private statutory cause of action against all private
as well as public agencies that might be in violation of the
section. There is no doubt that Congress regarded private
litigation as an important tool to attack discriminatory practices. It does not at all follow, however, that Congress anticipated new private actions under Title VI itself. Wherever
a discriminatory program was a public undertaking, such as
a public school, both private and official remedies were already
available under other statutes, and a Title VI remedy was
unnecessary. Furthermore, there was frequent reference to
Simkins v. Moses H. Cone Memorial Hospital, 323 F. 2d 959
(CA4 1963), cert. denied, 376 U. S. 938 (1964), throughout
the congressional deliberations. See. e. g., 110 Cong. Rec.
6544 (Sen. Humphrey). Simkins held that under appropriate circumstances. a private hospital with "massive use of
public funds and extensive state-federal sharing in the common plan" was an integral part of a joint state and federal
plan and hence represented "state action" for the purposes of
the Fourteenth Amendment and ~ 1983. Again. it would be
unnecessary to create a Title VI private action against private discriminators where they were already within the reach
of existing Driva.t e remediPs. And if and when they were
not-and Simkins disclaimed holding that "everv subvention
by the federal or !<tate governmPnt a11tomaticfl Uv involves the
beneficiarv in 'state action.'" id., at 967 ~-it is difficult to
3
This Court has nrvrr held that the merr rereipt of fcdrral or state
funds is suffirient to constitute the recipient a federal or state artor for
Fifth Amendment or§ 1983 purposes. In Norwood v. Harrison, 413 U.S.
455 (1973), private schools that received state aid were held subject to
the Fourteenth Amendment's ban on discrimination, but the Coutt~s test
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believe that Congress silently created a private remedy to ter·
minate conduct that previously had been entirely beyond the
reach of the federal law.
For those who believe. contrary to my views. that Title VI
was intended to create a stricter standard of color blindness
than the Constitution itself requires, the result of no private
cause of action follows even more readily. Be<)ause in that
case Congress must be seen to have banned degrees of discrimination, as well as types of discriminators, not previously
reached by law. A Congress careful enough to provide that
existing private causes of action would be preserved (in
Titles III and IV) would not leave for inference a vast new
extension of private enforcement power. And a Congress so
exceptionally concerned with procedural preliminaries before
fund recipients were faced with the choice of a cut-off or of
stopping discriminating would not permit private parties to
required "tangible financial aid" with a "significant tendency to facilitate,
reinforce, and support. private discrimination." 413 U. S., at 466. The
mandate of Burton v. Wilmington Parking Authority, 365 U. S. 715, 722'
( 1961), to sift facts and weigh circumstances of governmental support in
each case to determine whether private or state action was involved, has·
not been abandoned for an automatic rule based on receipt of funds.
Contemporaneous with the rongrr~sionnl drlmt~ on thC. Civil Rights
Act. wa:,; this Court'~ ckri~ion in Griffin Y. l:ichool Board, :~77 F. S. 218
(1964). Tuition grant>: nnd tax ronr(·~,;ion~ wPre provided for parents
of ,;tudents in private ,;rhool~. even if the ~<rhool,; di~criminatrd rncially.
The Court found sufficient state action, but carefully limited its holcling
to the circumstnnces presented: "closing the Prince Edward schools and
meanwhile contributing to the support of the private segregated white·
school that took their place denied petitioners the equal protection of the
laws." 377 U. S., at 232.
Hence , neither at thr timr of thr ennctmrnt of Title \'I, nor at the·
J>rr,;ent timr to t hr rxt('nt t hi~ Court ha;; ,;pokrn, ha .~ mri·e rreript of
stat<' funds erratrd ~;tatr artio11. \forPover, Si111kins hns 111)t. met with
univer~a.J approval among tlw circuit rourts of npr><·ak Srr rn;;PS rited
in G1'eco \'. Omuge Mcmm·ial 1/ospital, 4:2:3 11. R. 1000, 1004- (1975},
\WHrrE, J., di~:;rnting from denial of cert .).
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pose precisely that samf' dilemma in a greatly widened category of cases with no procedural requirem!'nts whatsoever.
Significantly, in at lf'ast three i11stances legislators who
played a rnajor role in the passage of Title VI explicitly stated
that a private right of actio11 under Title VI does not exist. 1
As an "indication of legislative intent, explicit or implicit,
either to create such a remedy or to deny one," Cart v. Ash,
422 U. S. 66. 78. clearer statements cannot be imagined. and
under Cart, "au explicit purpose to deny such cause of action
[is] controlling." I d., at 82. Senator Keating. for example,
proposed a private "right to sue'' for the "person suffering
from discrimination''; but the Department of Justice refused
to include it, and the Senator acquiesced." These are not
neutral, ambiguous statements. They indicate the abse11ce of
a. legislative intent to create a private remedy. ~or do any
of these statements make nice distinctions between a private
cause of action to enjoin discrimination and one to cut off
funds. Indeed, it would be odd if they did. since the practical effect of either type of private cause of action would be
identical. If private suits to enjoin conduct allegedly violative of ~ 601 were permitted, recipients of federal funds would
""Nowlwrr in thi:< ~rction do you find a comparable right of IC'gal action
for a per~on who frd:; he' ha~ bC'f'n denird hi:; right:; to participate in the'
Lenrfits of f<>deraJ fund~. ~owhrre. Only tho~:<e who hav<' be<>n cut off
can go to eourt and JH'('S<'Ill t hPir claim." 110 Cong. Rrc. 2407 (RC'p.
Gill). " [A l good <:a.·w could br mad<' that n renwdy i:; providrd for tlw
State' or local oflicial who i:< practicing di~crimination. but 11011<' i>< provided for tlw victim of th<' di~criminatiou." /d., at 6568 (Srn. Kutchrl).
" Parrnthcticall~·, whil<' W<' favorNI fh<' inclu~ion of thr right to ~u<' on tlw
part of tlw ageuc~·. th<' Stair, or th<' facility which wa:< c!Ppri\'<'d of fedNat fund:;. we abo favor<>d tlw inclusion of 11, provision gmnting tlw right
to 8UC' to th<' JWr~on >mffNiug from discrimination. ThiH wa,; not includrd
in th<' bill. How<•vrr, both the Senator from ColllH'cticut nnd I n.r<' grHt<'ful thAt our otlwr suggestion:< w<>rc adopt rei by the' Ju::;tice Drpartrncnt."
/d ., at 7065 (Srn . K<>ating) .
5 !d., at 7065.
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be presented with the choice of either ending what the court,
rather than the a.gency. determined to be a discriminatory
practice within the meaning of Title VI. or refusing federal
funds and thereby escaping from the statute's jurisdictional
premise. 6 This is precisely the same choice which would confront recipients if suit was brought to cut off funds. Both
types of actions would equally jeopardize the administra.tive
processes so carefully structured into the law. This Court
has always required "that the inference of such a private
cause of action not otherwise authorized by statute must be
consistent with the evident legislative intent and, of course,
with the efl"ectuation of thf' purposes intended to be served
by the Act." National Railroad Passenger Corp. v. National
Association of Railroad Passengers, 414 U.S. 453. 458 (1974).
See also Securities Investors Protection Corp. v. Barbour, 421
U. S. 412, 418--420 (1975). A private cause of action under
Title VI is unable to satisfy either prong of this test.

II
Since a majority of the Court decides or assumes for purposes of this case that private actions may be brought under
Title VI, I address thf' substantive statutory question of
whether Title VI bars recipients of federal funds from giving
preferential consideration to economically disadvantaged
members of racial minorities as part of a program designed to
enable such individuals to surmount the obstacles imposed by
their racial and economic status. 7 In my view, Title VI proAs Senator Ribiroff st.'1t.rd, "Somrtimes those eligible for Fedt>ral assistance may elect to rejrrt :mch nid , unwilling to agree to a. nondiscrimination rrquirrmcnt. If thry choo~c thnt eourse, the responsibility is their::;."
ld., at 7066 .
7 Titll' VI provides:
"No person in the United States shall, on the ground of race, color, or
national origin, be exclud~d from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
- receiving Federal financial assistance." 42 U. S. C. § 2000d.
6

76-811-MEMO (A)
UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

9

hibits only those uses of racial criteria that would violate the
Fourteenth Amendment if employed by a State or its agencies;
it does not bar the preferential treatment of racial minorities
as a means of remedying past societal discrimination to the
extent that such action is consistent with the Fourteenth
Amendment. The legislative history of Title VI. administrative regulations interpreting the statute, subsequent congressional and executive action, and the prior decisions of this
Court compel this conclusion. None of these sources lends
support to the proposition that Congress intended to bar all
race conscious efforts to extend the benefits of federally
financed programs to minorities who have been historically
excluded from the full benefits of American life.
A
It would require strong evidence of legislative intent to
establish that Congress has prohibited state agencies and private institutions from voluntarily considering race in a manner consistent with the Constitution, in order to eliminate
racial segregation and to eradicate the effects of racial discrimination. I find no significant evidence of such an intent.
An examina.tion of the history of Title VI from the time
President Kennedy requested that Congress grant executive
departments and agencies authority to cut off federal funds
supporting programs administered in a manner that violated
the constitutional rights of blacks until the final enactment
of legislation incorporating his proposals reveals one fixed
purpose: to givP the Executive Branch of Government clear
authority to terminate the expenditure of federal funds to
support activities ami programs that use race as a means of
disadvantaging minorities in a manner prohibited by the
Constitution.
This purpose was first expressed in President Kennedy's
June 19, 1963. mE-ssage to CongrE-ss proposing thE' legislation
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that subsequently became the Civil Rights Act of 1964. 8
Representative Celler, the Chairman of the House Judiciary
f'ommittee, and the floor manager of the legislation in the
House, introduced Title VI in words unequivocally expressing the intent to provide the Federal Government with the
means of assuring that its funds were not used to subsidize
racial discrimination inconsistent with the standards imposed
8 "Simple justicr r(;lquires that pnblir funds, to which all taxpa~·er~ of all
races contribute, not be spent in any fashion which encourages, entrenches,
subsidizes, or results in racial discrimination. Direct discrimination by
l!'edera.l, State, or local governments is prohibited by the Constitution.
But indirect discrimination, through the usc of Federal funds, is just as
invidious; and it should not be necessary to resort to the courts to prevent
each individual violation. Congress a11d the Executive have their responsibilities to uphold the Constitution also ....
"Many statutes providing Federal financial assistance, however, define
with such precision both the administrator's role and the conditions upon
which specified amounts shall be given to designflted recipients that the
amount of administrative discretion remaining-which might be used to
withhold finds if discrimination were not ended-is at best questionable.
No administrator has the unlimited authority to invoke the Constitution
in opposition to the mandate of the Congress. Nor would it always be
helpful to require unconditionally-as is often proposed-the withdrawal
of all Federal funds from programs urgently needed by Negroes as well
as whites; for this may only penalize those who least deserve it without
ending discrimination.
"Instead of permitting this issue to become a political device often
exploited by those opposed to social or economic progress, it would be
bet.ter at this time to pass a sing)<> comprehensive provision making it. clear
that the Federal Government is not. required, under any statute, to furnish
any kind of financial assista11ce-by way of grant, loan, contract, guaranty,
jnsurance or otherwise-to any program or activity in which rariaJ discrimination occurs. This would not penn it the Federal Government. to
cut off all Federul aid of all kinds as a means of punishing an area for
the discrimination occurring therein-but it would clarify the authority
of any administrator with respect to Federal funds or financial assistance
and discriminatory practices." 109 Cong. Rec. 1161.
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by the Fourteenth and Fifth Amendments upon state and
federal action.
"The bill would offer assurance tha.t hospitals financed
by Federal money would not deny adequate care to
Negroes. It would prevent abuse of food distribution
programs whereby Negroes have been known to be denied
food surplus supplies when white persons were given such
food. It would assure Negroes the benefits now accorded
only white students in programs of high education
financed by Federal funds. It would, in short, assure the
existing right to equal treatment in the enjoyment of
Federal funds. It would not destroy any rights of private
property or freedom of association." 110 Cong. Rec. 1519.

It was clear to Representative Celler that Title VI, apart from
the fact that it reached all federally funded activities even in
the absence of sufficient state or federal control to invoke the
Fourteenth or Fifth Amendments, was not placing new substantive limitations upon the use of racial criteria but rather
was designed to apply "the existing right to equal treatment"
enjoyed by blacks by virtue of the Constitution. Representative Celler later specifically defined the purpose of Title VI as
preventing the use of federal funds to subsidize racial discrimination in violatio11 of the standards contained in the
Equal Protection Clause of the Fourteenth Amendment:
"In general, it seems rather anomalous that the Federal
Government should aid and abet discrimination on the
basis of race, color, or national origin by granting money
and other kinds of financial aid. It seems rather shocking, moreover, that while we have on the one hand the
14th amendment. which is supposed to do away with
discrimination since it provides for equal protection of the
laws, on the other hand , we have the Federal Government
aiding and abetting those who persist in practicing racial
discrimination.
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"It is for these reasons that we bring forth title VI. The
enactment of title VI will serve to override specific provisions of law which contemplate Federal assistance to
racially segregated institutions." !d., at 2467.
Representative Celler also filed a legal memorandum setting
forth the legal basis for the enactment of Title VI which
reiterated the theme of his oral remarks: "In exercising its
authority to fix the terms on which Federal funds will be
disbursed ... , Congress clearly has power to legislate so as
to insure that the Federal Government does not become
involved in a violation of the Constitution." !d., at 1528.
Other sponsors of the legislation agreed with Representative
Celler that the function of Title VI was to end the Federal
Government's complicity in conduct. particularly the segregation or exclusion of Negroes, inconsistent with the standards to be found in tht- a11ticliscrimination provisions of the
Constitution. Representativt- Lindsay. also a member of the
Judiciary Committee. candidly acknowledged, in the course of
·explaining why Title VI was necessary, that it did not create
any new standard of equal treatment beyond that contained
in the Constitution:
"Both the Federal Government and the States are under
constitutional mandates not to discriminate. Many have
raised the question as to whether legislation is required at
all. Does not the Executive already have the power in
the distribution of Federal funds to apply those conditions
which will enable the Federal Government itself to live·
up to the mandate of the Constitution and to require
States and local government entities to live up to the ·
Constitution, most especially the 5th and 14th amendments?" !d., at 2467.
He then explained that legislation was needed to authorize the ·
termination of funding by the Executive Branch because existing legislation seemed to contemplate the expenditure of funds,
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to !i!Upport racially segregated institutions. Ibid. The views
of Representatives Geller and Lindsay concerning the purpose
and function of Title VI were shared by other sponsors and
proponents of the legislation in the House." ~owhere is there
any suggestion that Title VI was intended to terminate the
federal funding of programs and activities for any reason other
than the consideration of race or national origin by the recipient institution in a manner inconsistent with the standards
incorporated in the Constitution.
The Senate's consideration of Title VI reveals an identical
understanding concerning the purpose and scope of the legislation: to end segregation and other forms of discrimination
by federal funded projects inconsistent with constitutional
standards. Senator Humphrey, the Senate floor manager,
opened the Senate debate with a section-by-section analysis of
the Civil Rights Act in which he succinctly state the purpose
of Title VI:
"The purpose of title VI is to make sure that funds of the
United States are not used to support racial discrimination. In many instances the practices of segregation or
discrimination, which title VI seeks to end, are unconstitutional. This is clearly so wherever Federal funds go to
a state agency which engages in racial discrimination. It
may also be so where Federal funds go to support private,
segregated institutions, under the decision in Simki>ns v.
Moses H. Cone Memorial Hospital, 323 F. 2d 959 (C. A.
4, 1963), cert. denied, March 2, 1964. In all cases, such
discrimination is contrary to national policy, and to the
moral sense of the Nation. Thus. title VI is simply
designed to insure that Federal funds are spent in accordance with the Constitution and the moral sense of the
Nation." !d., at 6544.
9 See, e. g. , 110 Cong. Rec. 2782 (HPp. Dawson) ; id., at 2481-24S2 (RC'p.
Ryan) ; id., a.t 2766 (Rep. Matsunga.); id., at 2595 (Rep. Donahue).
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Senator Humphrey explained that legislation was needed to
accomplish this objective, in words almost echoing statements
in the House, because it was necessary to eliminate uncer~
tainty concerning the power of federal agencies to terminaw
financial assistance to programs engaging iu racial discrimiuation in the face of various federal statutes which appeared to
authorize grants to racially segregated institutions. Ibid.
Although Senator Humphrey realized that Title VI reached
conduct which, because of insufficient governmental conduct,
might be beyond the reach of the Coustitution, it was clear to
him that the substantive standard imposed by the statute was
that of the Constitution.
Senate supporters of Title VI repeatedly expressed agreement with Senator Humphrey's description of the Jegislatioll
as providing, in effect. no more than a basis for executive
action; that is, the explicit authority and obligation to apply
the standards of the Constitution to all recipients of federal
funds. Senator Ribicoff described the limited function of
Title VI:
"Basically, there is a constitutional restriction against
discrimination in the use of federal funds; and title VI
simply spells out the procedure to be used in enforcing
that restriction." ld., at 13333.
Other strong proponents of the legislation in the Senate
repeatedly expressed their intent to assure that federal funds
would only be spent in accordance with constitutional standards. See remarks of Senator Pastore (id., at 7057, 7062);
Senator Pell ( id., at 7064); Senator Clark (id., at 5243);
Senator Allott ( id., at 12675, 12677).
There is also language in 42 P. S. C'. ~ 2000d-5, enacted in
1966. which supports the conclusion that Title VI's standards
is that of the Constitutiotl. Section 2000d- 5 provides that
"for the purpose of determining whether a local educational
agency is in compliance with [Title VI], compliance by such
age11'cy with a final order or judgment of a Federal court for
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the desegregation of the school or the school system operated
by such agency shall be deemed to be compliance with [Title
VI], insofar as the matters covered in the order or judgment
are concerned." This provision was clearly intended to avoid
subjecting local educational agencies simultaneously to the
jurisdiction of the federal courts and the federal administrative agencies in connection with the imposition of remedial
measures designed to end school segregation. Its inclusion
reflects the congressional judgment that the requirements
imposed by Title VI are identical to those imposed by the
Constitution as interpreted by the federal courts.
Petitioner's contention that Congress intended Title VI to
bar affirmative action programs designed to enable minorities
disadvantaged by the effects of discrimination to participate
in federally financed progran1s is also refuted by an examination of the type of conduct which Congress thought it was
prohibiting by means of Title VI. The debates reveal that
the legislation v.:as motivated primarily by a desire to eradicate a very specific evil: fedem.J financial support of programs
which disadvantaged Negroes by excluding them from their
benefits or providing them with separate facilities. Again
and again supporters of Title VI emphasized that the purpose
of the statute was to end segregation in federally funded activities and end other discriminatory uses of race disadvantaging Negroes. Renator Humphrey set the theme in his speech
presenting Title VI to thf' Renate:
"Large sums of money are contributed by the United
States each year for the construction, operation, and
maintenance of segregated schools.
"Similarly, under the Hill-Burton Act, Federal grants
are made to hospitals which admit whites only or Negroes
only.
"In higher education also, a substantial part of the
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Federal grants to colleges, medical schools and so forth, in
the South is still going to segregated institutions.
"Nor is this all. In several States, agricultural extension services, supported by Federal funds, maintain
racially segregated offices for Negroes and whites . . . •
Vocational training courses, supported with Federal funds,
are given in segregated schools and institutions and often
limit Negroes to training in less skilled occupations. In
particular localities it is reported that Negroes have been
cut off from relief rolls, or denied surplus agricultural
commodities, or otherwise deprived of the benefit of federally assisted programs, in retaliation for their participation in voter registra.tion drives, sit-in demonstrations and'
the like." ld., at 6543-6544.
See also the remarks of Senator Pastore (id., at 7054-7055) ;·
Senator Ribicoff (id., at 7064-7065); remarks of Senator Clark
(id., at 5243, 9086); Senator Javits (id., at 6050, 7102). 10
The conclusion to be drawn from the foregoing is clear ..
Congress recognized that Negroes, in some cases with congressional acquiescence, were being discriminated against in the·
administration of and denied the full benefits of activities·
receiving federal financial support. It was aware that
although where state or federal governmental action was sufficiently involved individuals could challenge federally funded
programs which excluded or discriminated against Negroes on
constitutional grounds, there were many federally funded programs and institutions which discriminated against minorities
in a manner inconsistent with the standards of the Fifth and
Fourteenth Amendments but whose activities might not
involve sufficient state or federal action so as to be in violaA,.; lw.~ alrrarl~· b<:>en se<>n, the proponents of Ti11r VI in the House
were motivated by the identical concern. See remarks of Representative
'Geller (id., at 2467); Representative Ryan (id., at 1643, 2481-2482); H. R.
Rep. No. 914, 88th Cong., 1st Sess., Additjonal Views of Seven Representatives,· 24-25.
'0
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tion of these Amendments. Moreover, Congress believed that
it was questionable whether the Executive Branch possessed
legal authority to terminate the funding of activities on the
ground that they discriminated racially against Negroes in a
manner violative of the standards contained in the Fourteenth
and Fifth Amendments. Congress' solution was to end the
Government's complicity in constitutionally forbidden racial
discrimination by providing the Executive Branch with the
authority and the obligation to terminate its financial support of any activity which employed racial criteria in a manner condemned by the Constitution.
The legislative history of Title VI provides no support for
the proposition that Congress intended to impose statutory
limitations upon constitutionally permissible racial preferences
designed to extend the benefits of federally financed programs
to racial minorities such as Negroes that have been historically
excluded from the full benefits of American life as a result of
racial discrimination. Of course the fact that congressional
debate demonstrates Title VI was intended to incorporate the
antidiscrimination standard of the Constitution does not foreclose the contention that the constitutional standard was
perceived to be static rather than developing. It might be
argued that the Congress which enacted Title VI understood
the Constitution to require strict racial neutrality or colorblindness, and then enshrined that concept as a rule of
statutory law. Later interpretation and clarification of the
Constitution to permit remedial use of race would then not
dislodge Title VI's prohibition upon race-conscious action.
Given the clear intent of Congress to enact a statute which
would make available to all the benefits of federally funded
programs that in the past had frequently used federal monies
to either exclude or segregate racial minorities, however, it
would be most surprising if Congress had intended to create a
statutory obstacle to voluntary efforts designed to deal with
tb.e effects of past discrimination. Both the structure of Titla
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VI and the congressional debate compel rejection of the
hypothesis that Congress intended to bar race-conscious action
for all time. nor do they even establish that Congress understood the Constitution to do so in 1964. · They strongly support the conclusion that the prohibition of voluntary action
employing racial criteria in a manner consistent with the
Constitution for the purposes of eliminating racial discrimination or remedying injuries caused by past racial discrimination
was distant from . and. i•!deed, contrary to, the congressional
purpose in enacting Title VI.
First, the legislative history of Title VI. as well as the statute
itself, reveal a desire to induce voluntary compliance with the
requirement of nondiscriminatory treatment. 11 See H. R.
Rep. No. 914, 88th Cong., 1st Sess., 25 (1963); 110 Cong. Rec.
13700 (Sen. Pastore); id., at 6546 (Sen. Humphrey). Section
602 of the Act, 42 U. S. C. § 2000d-1, provides that "no action
shall be taken [to terminate funding because of a recipient's
discriminatory actions] until the department or agency concerned has advised the appropriate person or persons of the
failure to comply with the requirement [that there be no
discrimination] and has determined that compliance cannot
be secured by volunta.ry means." It is inconceivable that
Congress intended to encourage voluntary efforts to eliminate
the evil of racial discrimination while at the same time
forbidding the voluntary use of race-conscious remedies to
cure acknowledged or obvious statutory violations. Yet a
reading of Title VI as prohibiting all action. predicated upon
race which adversely affects any individual would require
recipients guilty of discrimination to await the imposition of
such remedies by the Executive Branch. Indeed. such an
interpretation of Title VI would prevent recipients of federal
funds from taking race iuto account even when necessary to
bring their programs into compliance with federal constitutional requirements. This would be a remarkable reading of
1 1 t)~

supra,

II .

2.
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a statute designed to eliminate constitutional violations. especially in light of judicial decisions holding that under certain
circumstances the remedial use of racial criteria is not only
permissible but is constitutionally required to eradicate constitutional violations. For example, in 1Y orth Carolina State
Board of Education v. Swann, 402 U. S. 43 (1971), the
Court held that a statute forbidding the assignment of students on the basis of race was unconstitutional because it
would hinder the impleme11tation of remedies necessary to
accomplish the desegregation of a school system: "Just as the
race of students must be considered in determining whether
a constitutional violation has occurred. so also race must be
considered in formulating a remedy." !d., at 46. Surely
Congress did not intend to prohibit the use of racial criteria
when constitutionally required or to terminate the funding of
any entity which implemented such a remedy. It clearly
desired to encourage all remedies, including the use of race,
necessary to eliminate racial discriminatiou in violation of the
Constitution rather than requiring the recipient to await a
judicial adjudication of unconstitutionality and the judicial
imposition of a racially oriented remedy.
A contrary reading of Title VI would have additional con•
sequences undermining the emphasis on voluntary corrective
action contained in the statute. It would. for example, prohibit a recipient of fedPral funds faced with a decision where
to build a low income housing project from taking into
account the fact that a particular location would tend to promote racial integration. Confronted with the choice of constructing a low income housing project which he ru1ticipated
would be inhabited principally by Negroes in a largely Negro
community. where it would increase racial separation. or in a
mostly white community, where it would further racial integration. he \Vould. other considerations being equal, under a
completely colorblind application of Title VI, have to flip a
coin.. The legislators who ehacted Title VI sutely did not

76-811-MEMO (A)
20

UNIVERSITY OF CALIFORNIA REOENTS v. BAKKE

jntend to compel neutrality toward the effort to eliminate the
legacy ]eft by the Nation's history of racial injustice. Cf.
Swann

Y.

Charlotte-Mecklenburg Board of Education, 402

U.S. 1. 16 ( 1971).
The fact that Title VI would not prevent the use of racial
criteria by recipients of federal funds in some circumstances
does not. by itself. establish that the statute permits the use
of racial preferences to aid minorities wherever constitutionally permissible. It does mean, however, that if Title VI bars
affirmative action which is consistent with the Fourteenth
Amendment, this is not because the statute is absolutely colorblind. Given the premise that Title VI does not prohibit all
uses of race and the strong legislative history indicative of
Congress' desire to assure that the intended beneficiaries of
federal expenditures were not excluded or discriminated
against on a racial basis inconsistent with the Constitution,
the view that Title VI, independent of the Fourteenth Amendment, bars a remedial racial preference such as that employed
by the University of California cannot be plausibly ma.intained in the absence of any explanation of precisely what use
of race it is that Congress desired to prohibit regardless of its
constitutionality. Indeed, it is the considered refusal of the·
proponents of Title VI to give such an explanation that provides the second further source of support for the conclusion
that the statute's prohibitons arc coextensive with the Fourteenth Amendment's and intended to evolve with the
Constitution .
Although it is clear from the debates that the supporters
of Title VI intended to ban uses of race prohibited by the
Constitution and , more specifically, the maintenance of segregated facilities, they never precisely defined the term "discrimination," or what constituted an exclusion from pa.rticipation
or a denial of benefits on the ground of race. This failure was
not lost upon its opponents. Senator Ervin complained:
''The word 'discrimination,' as used in this reference,.
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has no contextual explanation whatever, other than the
provision that the discrimination 'is to be against' individuals participating in or benefiting from federally assisted
programs and activities on the ground specified. With
this context, the discrimination condemned by this reference occurs only when an individual is treated unequally
or unfairly becau~e of his race, color, religion, or national
origin. What constitutes unequal or unfair treatment?
Section 601 and section 602 of title VI do not say. They
leave the determination of that question to the executive
department or agencies administering each program, without any guideline whatever to point out what is the congressional intent." /d., at 5612.
See also remarks of Representative Abernathy ( id., at 1619);
Representative Dowdy (id., at 1632); Senator Talmadge (id.,
at 5251); Senator Sparkman (id., at 6052). Despite these
criticisms, the legislation's supporters refused to include in the
statute or even provide in debate a more explicit definition of
what Title VI prohibited. The explanation for this failure is
clear. Specific definitions were undesirable, in the views of
the legisla.tion's principal backers, because Title VI's standard
was that of the Constitution and one that could and should be
administratively and judicia1ly applied. See remarks of Senator Humphrey (id. , at 5253, 6553); remarks of Senator Ribi·
coff (id., at 7057, 13333); Senator Pastore (id., at 7057);
Senator Javits (id., at 5606-5607, 6050.)' 2 Indeed, there was
a strong emphasis throughout Congress' consideration of
Title VI on providing the Executive Branch with considerable
flexibility in interpreting and applying the prohibition against
racial discrimination. Attorney General Robert Kennedy tes1 2 These remarks nlso reflect the rxJwct~.tions of Title VI's proponents
that the application of the Constitution to the conduct at the core of their
concern-the segregation of Negroes in federally funded programs and
their exclusion from the full benefits of such program~was clear. See
s'III(!Jra, Pll. 16- 17; infra, p. 25~
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tified that regulations had not been written into the legislation itself because the rules and regulations defining discrimination might differ from one program to another so that
the term would assume different meanings in different contexts. "1 This determination to preserve flexibility in the
administration of Title VI was shared by the legislation's supporters. When Senator Johnston offered an amendment that
would have expressly authorized federal grantees to take race
into account in placing children in adoptive and foster homes,
Senator Pastore opposed the amendment, which was ultimately
defeated by a 56-29 vote, on the ground that federal administrators could be trusted to act reasonably and that there was
no danger that they would prohibit the use of racial criteria
under such circumstances. 110 Cong. Rec. , at 13695.
The conclusion compelled by Congress' equation of Title
VI's prohibition with the commands of the Constitution
together with its refusal to precisely define the racial discrimination which it intended to prohibit and its expectation
that the statute would be administered in a flexible manner is
that Congress intended the meaning of the statute's prohibition upon discrimination to evolve with the interpretation of
the commands of the Fourteenth Amendment and did not
desire to precisely fix the scope of the nondiscrimination
principle for all time. Such a resolve is not surprising. 1964
was a time when the first judicial applications of the Equal
Protection Clause of the Fourteenth Amendment to end public
racial discrimination in America were still recent and the scope
of the nondiscrimination principle was in a state of flux and
rapid evolution. Many questions, such as whether the Fourteenth Amendment barred only de jure discrimination or in at
least some circumstances reached de facto discrimination , had
not yet received an authoritative judicial resolution. The
n Tr;; timon~·

o f At t OI"IH'~ · C:Pnr ral Krnn Pd~· br forr I hr St•nat r Commit-

t ee on the .fudiciary on S. 1731 and S. 1750, Legislative History of tho
'Civil Rights Act of 1964, a t 398-399.
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congressional debate reflects an awareness of the evolutionary
change constitutional law in the area of racial discrimination
was undergoing in 1964." Congress chose to leave the precise
definition of the discriminatory use of race which federal funds
could not be used to subsidize to the process of constitutional,
judicial, and administrative interpretation rather than to fix it
for all time.
Thus any claim that the use of racial criteria is barred by
the . plain langua.ge of the statute must fail in light of the
remedial purpose of Title VI and its legislative history which
demonstrates that it was the unconstitutional use of race
which Congress intended to prohibit. The cryptic nature of
the language employed merely reflects Congress' concern with
the then prevalent use of racial standards as a means of
excluding or disadvantaging Negroes and its determination to
prohibit absolutely such discrimination. We have recently
held that "''[ w]hen aid to construction of the meaning of
words, as used in the statute. is available, there certainly can
be no "rule of law" which forbids its use, however clear the
words may appear on "superficial examination."'" Train v.
Colorado Public Interest Research Group, 426 U. S. 1, 10
(1976), quoting United States v. American Trucking Assn.,
310 U. S. 534, 543-544 (1940). This is especially so when, as
is the case here, the literal application of what is believed to
be the plain language of the statute, assuming that it is so
plain, would lead to results in direct conflict with Congress'
unequivocally expressed legislative purpose.
There are but a few isolated passages in the legislative
history of Title VI consuming thousands of pages which even
suggest that the legislation was intended to require that
recipients of federal grants under all circumstances administer
their programs in a colorblind fashion. See 110 Cong. Rec.
6547 (Sen. Humphrey); id., at 6047, 7055 (Sen. Pastore); id.,
H

See, e. g., 110 Cong. Rer. 6544, 13820 (Sen. Humphrey); id., Rt 6050

(Sen. Javits); id., Rt 12677 (Sen. Allott).
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at 12675 (Sen. Allott); id., at 6561 (Sen. Kuchel). These
fragmentary comments, however, fall far short of supporting
a congressional intent to prohibit a racially conscious admissions program designed to assist those who are likely to have
suffered injuries from the effects of past discrimination. In
the first place, these statements must be read in the context
in which they were made. The concern of the speakers was
far removed from the incidental injuries which may be inflicted
upon nonminorities by the use of racial preferences. It was
rather with the evil of the segregation of Negroes in federally
financed programs and , in some cases, their arbitrary exclusion
on account of . race from the benefits of such programs.
Indeed, in this context there can be no doubt that the Fourteenth Amendment does command color blindness and forbids
the use of racial criteria. No consideration was given by
these legislators, however, to the permissibility of racial preferences.designed to redress the effects of injuries suffered as a
result of one's color. Significantly one of the legislators,
Senator Pastore, and perhaps also Senator Kuchel, who described Title VI as proscribing decisionmaking based upon
skin color, also made it clear that Title VI does not outlaw the
use of racial criteria in all circumstances.' " Moreover, there
are many statements in the legislative history explicitly indicating that Congress intended neither to require nor prohibit
the remedial use of racial preferences where not otherwise·
required or prohibited by the Constitution. Representative·
MacGregor addressed directly the problem of preferential
treatment :
"Your mail and mine, your contacts and mine with our
constituents, indicates a great degree of misunderstanding·
about tJ-lis bill. People complain about racial 'balancing'
in the public schools, about open occupancy in housing,
about preferential treatment or quotas in employment~
1" See supra, p . 23; i nfra, p . 26. &•P a.b o 110 Coug. Rrr . 2494 (Rep _
Cc!ler) .
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There is a mistaken belief that Congress is legislating in
these areas in this bill. When we drafted this bill we
excluded these issues largely because the problems raised
by these controversial questions are more properly handled at a governmental level closed to the American
people and by communities and individuals themselves.
The Senate has spelled out our intentions more specifically." Id., at 15893.
Other legislators explained that the achievement of racial
balance in elementary and secondary schools where there had
been no segregation by law was not compellE;:d by Title VI but
was rather left to the judgment of state and local communities.
See, e. g., id., at 10920 (Sen. Javits); id., at 5807, 5266 (Sen.
Keating); id., at 13821 (Sens. Humphrey and Saltonstall).
See also, id., at 6562 (Sen. Kuchel); id., at 13695 (Sen.
Pastore).
Much the same can be said of the scattered remarks to be
found in the legislative history of Title VII of the Civil Rights
Act of 1964, 42 U. S. C. § 2000e-1 et seq., which prohibits
employment discrimination on the basis of race in terms somewhat similar to those contained in Title VI,'" to the effect that
any deliberate attempt by an employer to maintain a racial
balance is not required by the statute and might in fact violate
it. 17 Once again. there is no indication that Congress intended
to bar the voluntary use of racial preferences to assist minorities to surmount the obstacles imposed by the remnants of
past discrimination. Even assuming that Title VII prohibits
employers from deliher-ately maintaining a particular racial
composition in their work force as an end in itself. this does
not imply, in the absence of any consideration of the question,
16 Tit II' VII mak!'l' it unlawful for an rmplo~·rr "to fail or refu~>E' to hire•"
any applicant "because of such individual's race, color, religion, sex or
national origin . .. . ." 42 U.S. C.§ 2000e-2 (a) (1) .
t 7 Se<>, e. g., 110 Cong. ll<>r. 7214 (SPn;:;. Clark and Ca;:;e) ; id., at 6549
(Sen . Humphrey); id., at 2560 (Rep. Goodell) .
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that C'ongrC'ss intRiu.led to bar the usc of racial prefere11ces as
a tool for aehieving the objective of remedying past cliscriminatioJJ or other compelliHg euds. The former may well be
contrary to the requirements of the Fourteenth Amendment
(where state action is involved). while the latter presents very
different constitutional considerations. Indeed. as discussed
·infra, this Court has construed Title VII as requiring the use
of racial preferences for the purpose of hiring and advancing
those who have been adversely affected by past discriminatory
employment practices. Although Title VII clearly does not
require employers to take action to remedy the disadvantages
imposed upon racial minorities by hands other than their own,
such an objective is pC'rfectly consistent with the remedial
goals of the statute. 18 Ther<' is no more indication in the
legislative history of Title VJT than in that of Title VI that
Congress desired to prohibit such affirmative action to the
extent that it is permitted by the Constitution. 10

B
Section 602 of Title VI. 42 U. S. C. § 2000d-1, instructs
federal agencies to promulgate regulations interpreting Title
VI. These regulations, which require, under the terms of the
statute, Presidential approval, are entitled to considerable
deference in construing Title VI. We have repeatedly recognized that regulations expressly authorized by statute and
reasonably related to the purposes of the legislation are
entitled to great weight. See, e. g., Lau v. Nichols, 414 U. S.
563 (1964); Mourning v. Family Publications Service, Inc.,
411 U.S. 356. 369 (1973); Red Lion Broadcasting Co. v. FCC,
395 U.S. 367, 381 (1965). Consequently, it is most significant
L~ See Franks v. Bo11•111n11 Tran~po1·Lation Co., 424 U. S. 747, 762-770
(1976); Albemarle Paper Co. v. Moody, 422 U.S . 405, 418 (1975).
1 " Sub~equent judicial dPci,;iott~ :t>< wPII :1~ <·xrrutin· and c•ongr0-<~ional
action clea.rly establish that Title VII docs not forbid race consciou&
remedial action . See infra, pp. 38--39, and n. 30.
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that the Department of Health, Education, and Welfare
(HEW), which provides much of the federal assistance to
institutions of higher education, has adopted regulations
requiring affirmative measures designed to enable racial minorities which have been previously discriminated against by a
federally funded institution or program to overcome the effects
of such actions and authorizing the voluntary undertaking of
affirmative action programs by federally funded institutions
which have not been guilty of prior discrimination in order
to overcome the effects of conditions which have adversely
affected the degree of participation by persons of a particular
race.
45 CFR § 80.3 (b)(6)(i) provides:
"In administering a program regarding which the
recipient has previously discriminated against persons on
the ground of race, color, or national origin, the recipient
must take affirmative action to overcome the effects of
prior discrimination."
45 CFR § 80.5 (i) elaborates upon this requirement:
"In some situations, even though past discriminatory
practices attributable to a recipient or applicant have
been abandoned, the consequences of such practices continue to impede the full availability of a benefit. If the
efforts required of the applicant or recipient under § 80.6
(d), to provide information as to the availability of the
program or activity and the rights of beneficiaries under
this regulation, have failed to overcome these consequences, it will become necessary under the requirement
stated in (i) of §80.3(b)(6) for such applicant or
recipient to take additional steps to make the benefits
ful1y available to racial and nationality groups previously
subject to discrimination. This action might take the
form , for example, of special arrangements for obtaining
referral& or making selections which will insure that
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groups previously subjected to discrimination are adequately served."
These regulations clearly establish that where there is a need
to overcome the effects of past racially discriminatory or
exclusionary practices engaged in by a federa11y funded institution. race-conscious action is not only permitted but required
to accomplish the remedial objectives of Title VI. 2 " Of C'ourse,
there is no evidence that the Medical School has been guilty
of past discrimination and consequently these regulations
would not compel it to employ a program of preferential
admissions in behalf of racial minorities. It would be difficult
to explain from the language of Title VI, however, much less
from its legislative history. why the statute compels race conscious remedies where a recipient institution has engaged in
past discrimination but prohibits such remedial action where
racial minorities as a result of the effects of past discrimination
imposed by entities other than the recipient are excluded
from the benefits of federally funded programs. HEW was
fully aware of the incongruous nature of such an interpretation
of Title VI.
45 CFR § 80.3 (b) ( 6) ( ii) provides:
"Even in the absence of such prior discrimination, a
recipient in administering a program may take affirmative
action to overcome the effe~ts of conditions which resulted
in limiting participation by persons of a particular race,
color, or national origin."
An explanatory regulation explicitly states that the affirmative
2
" HEW ha:; ~ta .trd thnt thr purpo~c· of thrsr rrgulation~ i~ ''to liprcify
that. affirmative> strps to makr ~f'rvicr,; morr rquitabl~· availnblc arr not
prohibited and thnt such fltrps nrr requirrd whc'n rwcessar~· to overcome
ihc consrquences of prior di~crimina.tion." 36 Ff'd. Reg. 23494 (1971),
·Other federal ngencies which provide> financial assistance pursuant to
Title VI have adopted similar regula.tions. See Supplement.al Brief for
ihe Urqte<l Sta.tcs a~ arnirus rul'iae, 16 )1 . 14.
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action which § 80.3 (b) (6) (ii) contemplates includes the use
of racial preferences:
"Even though an applicant or recipient has never used
discriminatory policies, the services and benefits of the
program or activity it administers may not in fact be
equally available to some racial or nationality groups. In
such circumstances, an applicant or recipient may properly give special consideration to race, color, or national
origin to make the benefits of its program more widely
available to such groups, not then being adequately
served. For example, where a university is not adequately serving members of a particular racial or nationality group, it ma.y establish special recruitment policies
to make its program better known and more readily
available to such group, and take other steps to provide
that group with more adequate service." 45 CFR § 80.5
(j).
This interpretation of Title VI is fully consistent with the
statute's emphasis upon voluntary remedial action and reflects
the views of an agency"' responsible for achieving its
objectives. 22
-:Yfort>ovrr, the Prc•:sidrnt hns drlrgntrd to thr Attornr~· Genrrnl responfor coordinating thr rnforrrmrnt of Titlr VI b~· frdrral drpartmrnt~ and agrncir~ and ha:s dirrrtPd him to "a:;:;i;;t tlw drpartmrnts and
agrucirs in accornpli~hing rffrctive irnplrrnentntion." Executive Order No.
11764, 39 Fed. Reg. 2575 (1974). Acrordingl~·, tlw views of the Solicitor
General that. the use of racial prefC'rcnres for remrdinl purposrs i~ consistent with Tille VI, as well as those of HEW, arc entitled to considerable
respect.
22
HEW admini~tf'r~ nt lPast two rxplicitl~· raN'-ron:sriou~ programs .
Details concerniug them rna~· be found in the 1977 Catalogue of Federnl
Domestic Assistance, pp. 205-206, 401-402. The first program, No. 13375, "Minority BiomC'dienl. Support," lw s as it>: objectives:
"To incrcnse the nurnb<'r of rthnic minority faculty, students, nnd in.vestigators engaged in biomedical rrsearch. To broad!'n the opportuniti!';; for
participation in biomedical research of ethnic minority faculty, students,
21

;;ibilit~·
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The Court has recognized that the construction of a statute
by those charged with its execution is particularly deserving
of respPct where Congress has directed its attention to the
administrative construction and left it unaltered. Cf. Red
Liun Broadcasting Co. v. FCC, 395 U.S. 367,381 (1968);
Zemel Y. Rusk, 381 U.S. 1, 11-12 (1965). Congress recently
took just this kind of action when it considered an amendment
to the Departments of Labor and Health. Education. and Welfare appropriation bill for 1978 which would ha.ve restricted significantly the remedial use of race in programs funded by the
·appropriation. The amendment, as originally submitted by
Representative Ashbrook, provided that "[n]one of the funds
appropriated in this Act may be used to initiate, carry out or
enforce any program of affirmative action or any other system
of quotas or goals in regard to admission policies or employment practices which encourage or require any discrimination
on the basis of race, creed, religion, sex or age." 123 Cong.
Rec. 6099. In support of the measure, Representative Ashbrook argued that the 1964 Civil Rights Act never authorized
the imposition of affirmative action and that this wa!l a creation of the bureaucracy. !d., at 6106. He explicitly stated,
however, that he favored permitting universities to adopt
affirmative action programs giving consideration to racial
and investigators by providing support for biomedical research programs
at eligible institutions."
Eligibilit.y for grants under this program is limited to (1) four-year colleges, universities, and health professional schools with over 50% minority
enrollments; (2) four-year institutions with significant but not necessarily
over 50% minority enrollment provided they have a history of encouragement and assistance to minorities; (3) two-year colleges with 50% minority
enrollment,; and (4) American Indian Tribal Councils. Grants made pursuant to this program are estimated to total 89,711,000 for 1977.
The second program, No. 13,880, entitled "Minority Access To Research
· Careers," has as its objective to "assist minority institutions to train
~reater numbers of scientists and teachers in health related fields." Grants
under this program are made directly to individuals and to institutions
.for the purpose of enabling them to roake grants to individuals.
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identity but opposed the imposition of such programs by the
Government. ld., at 6099. His amendment was itself
amended to reflect this position by only barring the imposition
of race-conscious remedies by HEW:
"None of the funds appropriated in this Act may be
obligated or expended in connection with the issuance,
implementation, or enforcement of any rule, regulation,
standard, guideline, recommendation, or order issued by
the Secretary of Health, Education, and Welfa.re which
for purposes of compliance with any ratio, quota, or other
numerical requirement related to race, creed, color, national origin, or sex requires any individual or entity to
take any action with respect to ( 1) the hiring or promotion policies or practices of such individual or entity, or
(2) the admissions policies or practices of such individual or entity." ld., at 6106.
This amendment was adopted by the House. Ibid. The
Senate bill, ~owever, contained no such restriction upon
HEW's authority to impose race-conscious remedies and the
Conference Committee, upon the urging of the Secretary of
HEW, deleted the House provision from the bill."a Accordingly, it appears that after full consideration of the question
Congress has left unaltered HEW regulations requiring the
remedial use of race to eliminate the effects of past discriminatory practices. More significant for present purposes,
however, is the fact that even the proponents of imposing
limitations upou HEW's implementation of Title VI did 11ot
challenge the right of federally funded educational institutions voluntarily to extend preferences to racial minorities.
There is no basis for us to act where Congress has considered
the matter and remained silent.
Indeed, congressional action subsequent to the passage of
2
" St>P Conf<'l'(' llce Report to accompany H. H. 7555, nt. 22; 123 Cong.
Rec. H. 8330. Final passage of the bill has been delayed by the dispute
·over the funding of abortions.
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Title VI eliminates any possible doubt about Congress' views
concerning the permissibility of racial preferences for the purpose of assisting disadvantaged racial minorities. It confirms
that Congress did not intend to prohibit and does not now
believe that Title VI prohibits the consideration of race as part
of a remedy for societal discrimination even where there is
ntl showing that the institution extending the preference has
. been guilty of past discrimination nor any judicial finding that
the particular beneficiaries of the racial preference have been
adversely affected by societal discrimination.
Just last year Congress enacted legislation 24 explicitly
requiring that no grants shall be made "for any local public
works project unless the applicant gives satisfactory assurance
to the Secretary that at least 10 per centum of the amount of
each grant shall be expended for minority business enterprises." The statute defines the term "minority business
enterprise" as "a business, at least 50 per centum of which
·is owned by minority group members or, in case of a publicly
owned business, at least 51 per centum of the stock of which
is owned by minority group members." The term "minority
group members" is defined in explicitly racial terms: "citizens
of the United States who are Negroes, Spanish-speaking,
Orientals, Indians, Eskimos, and Aleuts." Although the statute contains an exemption from this requirement "to the
extent that the Secretary determines otherwise," this escape
clause was provided only to deal with the possibility that certain areas of the country might not contain sufficient qualified
"minority business enterprises" to permit compliance with the
quota provisions of the 1Pgislation. 2 r.
The legislative history of this race-conscious legislation
reveals that it represents a deliberate attempt to deal with
· the excessive rate of unemployment among minority citizens
and to encourage the development of viable minority con42

~~

42 U. S. C. § 6705 (f) (2).
123 Cong. H<'c. R. ;{910; id., at H , l437- Ha9 ,
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trolled enterprises. 2 G It was beliE:>ved that such a "set-aside'1
was required in order to enable minorities, still "new on the
scene'' and "relatively small," to compete with larger and
more established companies which would always be successful
in underbidding minority enterprises. 123 Cong. Rec. 1437
(Rep. Mitchell). ·What is most significant about the congressional consideration of the measure is that although the use
of a racial quota or "set-aside" by a recipient of federal funds
would constitute a direct violation of Title VI if that statute
were read to prohibit race-conscious action, no mention was
made during the debates in either the House or the Senate of
even the possibility that the quota provisions for minority
contractors might in any way conflict with or modify Title VI.
It is inconceivable that such a purported conflict would have
escaped congressional attention through an inadvertent failure to recognize the relevance of Title VI. Indeed, the Act
of which this a.ffirmative action provision is a part also contains a. provision barring discrimination on the basis of sex
which states that this prohibition "will be enforced through
agency provisions and rules similar to th~se already established, with respect to racial and other discrimination under
Title VI of the Civil Rights Act of 1964." 42 U. S. C. § 6709.
Thus Congress was fully aware of the applicability of Title VI
to the · funding of public works projects. Under these circumstances, the enactment of the 10o/o "set-aside" for minority
enterprises reflects a congresssional judgment that the remedial use of race is permissible under Title VI. We have
repeatedly recognized that snbsequent legislation reflecting a.n
interpretation of an earlier act is entitled to great weight in
determining the mea.ning of the earlier statute. Red Lion
Broadcasting Co. v. FCC, 396 U. S. 367, 380-381 (1968);
Erlenbaugh v. United States, 409 U. S. 239, 243-244 (1972).
See also United States v. Stewart, 311 U. S. 60, 64-65 (1940).
In ·addition to the enactment of the 10% quota provision
~r. S~<'

id., :tt 3910 (SPn.

Brook~);

id., nt 14;n (H<·p. Biaggi) .
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discussed supra, Congress has also passed other acts ma.n dating race-conscious measures to overcome disadvantages experienced by racial minorities. Although these statutes have less
direct bearing upon the meaning of Title VI, they do demonstrate that Congress believes race-conscious remedial measures
to be both permissible and desirable under at least some cir~
cumstances. This in turn undercuts the likelihood tha.t Congress intended to limit voluntary efforts to implement similar
measures. For example, § 7 (a) of the National Science
Foundation Authorization Act of 1977 27 provides:
"The Director of the National Science Foundation shall
initiate an intensive search for qualified women, members
·of minority groups, and handicapped individuals to fill
executive level positions in the National Science Foundation. In carrying out the requirement of this subsection,
the Director shall work closely with organizations which
have been active in seeking greater recognition and utili~
zation of the scientific and technical capabilities of minori~
ties, women, and handicapped individuals. The Director
shall improve the representation of minorities, women~
and handicapped individuals on advisory committe~s.
review panels, and all other mechanisms by which
the scientific community provides assistance to the
Foundation."
Perhaps morP importantly, ihC' Act also authorizes the funding of Minority Centers for Graduate Education. The Act
requires that these Centers:
"(A) have substantial minority student enrollment;
11
(B) are geographically located near minority population centers;
"(C) demonstrate a commitment to encouraging and
assisting minority students, researchers, and faculty;

27

Pub. L. 94-471 , 90 StaL 2056 (Ort. 11 , 1976), 42 U. S. C.§ 1873.
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"(F) will serve as a regiona.l resource in science and
engineering for the minority community which the Center is designed to serve; and
"(G) will develop joipt educational programs with
nearby undergraduate institutions of higher education
which have a substantial minority student enrollment."
Once again, there is no indica.tion in the legislative history of
this Act or elsewhere that Congress saw any inconsistency
between the race-conscious nature of such legislation and the
meaning of Title VI. And once again, it is unlikely in the
t'xtreme that a Congress which believed that it had commanded recipients of federal funds to be absolutely colorblind
would itself expend federal funds in such a race-conscious
n1anner.28

c

Prior decisions of this Court also strongly suggest that
Title VI does not prohibit the remedial use of race where such
action is constitutiona.lly permissible. In Lau v. Nichols, 414
U. S. 563 (1974), the Court held that the failure of the San
Francisco school system to provide English language instruction to students of Chinese ancestry who do not speak English,
or to provide them with instruction in Chinese, constituted
a violation of Title VI. The Court relied upon a HEW
regulation which stipulates that a recipient of federal funds
"may not . . . utilize criteria or methods of administration
which have the effect of subjecting individuals to discrimination" or have "the effect of defeating or substantially impairing
accomplishment of the objectives of the program as respect
individuals of a particular race, color, or national origin."
45 CFR § 80.3 (b)(2). It interpreted this regulation as
requiring San Francisco to extend the same educational benefits
to Chinese speaking students as to English speaking students,
See ab'o thr Hailroad Hevitnlizatiou Art of l971i, -+5 lT. 8. C. § ROl
et seq., 49 U. S. C. § 1657 et seq.; the Emergency Sohool Aid Act of 19r.l,
'20 U. S. C.§ 1601 et seq.
28
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<'Yf'll though tiH•rr was no findi11g or allq.!:ation that tlw <·ity's
failur·p to do so was a r<'sult of n. pmposeful design to dil'lcriminate on tlw basis of role.
!,au is significant in two rt'latf'd rf'Sj)f'Cts. First. it indicates
that in at least some circumstancPs ngencies responsibie for
tlw administraf ion of Title V J may require recipients who
ha.ve 11ot !wen guilty of any constitutional viola.tions to df'par·t.
from a policy of colorhlindness and be cognizant of the impact
of their· actions upon racial minorities. Secondly. Lau clea.rly
requires that institutions receiving federal funds be accorded
considerable latitude in voluntarily undertaking race-conscious
action designed to remedy the exclusion of significant numbers of minorities from the benefits of federally funded programs. Although this Court has not yet considered the question , presumably, by analogy to our decisions construing
'l'itk Vl f. a nwdical school would not be in violation of Title
\'T uud('r Lau because of the serious underrepn~sentation of
racial minoriti<•s in its stU<lPnt body as long as it eould
dNIIOIIStrate that its entrance requirements correlated sufficiPntly with tlw performauce of minority students in lllf'dieal
school and the medical profPssiou."'' It would be inconsistr11t
\\'ith La.u and thr emphasis of Title VI and the HEW regulations on voluntary action. however. to require that an institutioll wait to b<' adjudicated to be in violation of the law before
hf'ing p<'rmittNI to voluntarily undertake correctivr action
hasPd upon a good faith and reasonable belief that the failure
of ec·rtain racial minorities to satisfy entrance requireme11ts is
not a nwasurc of tlwir ultimate performance as doctors but a
•·c•sult of tlw lingPring efft•cts of past societal discrimination.
T recognize that Lau, especially in light of our subsequent
decision in Washington v. Davis, 426 U. S. 229 ( 1976), which
rf'jrctc•d the' conte11tion that govemmental action is unronstitutioual solely because it has a racially disproportionate
~ \1

('f. Cri(lf!s r. nuke Power Co., 401 CR. 424 (1971) ,
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impact, must be read as being predicated upon the view that
at least under some circumstances Titlr VI proscribes conduct which may not be prohibited by the Constitution.
RincC' f am now of tlw opinion, for the reasons set forth
ahOY(', that Tit](' vTs standard. applicable alike to public
and private rf'cipieuts of federal funds. is no broader than
the Constitution's. 1 have serious doubts concerning the
COJTectness of the premise of that decision. Even accepting
Lau's implication, however, that impact alone is in some contexts sufficient to establish at least a prima facie violation of
Title VI, contrary to my view that Title VI's definition of
racial discrimination is absolutely coextensive with the Constitution's, this would not assist Bakke in the least. First, for
the reasons discussed supra, pp. 18-36, regardless of whether
Title VI's prohibitions extend beyond the Constitution's, the
evidence fails to establish, and, indeed, compels the rejection
of, the proposition that Congress intended to prohibit recipients of federal funds from voluntarily employing raceconscious measures to eliminate the effects of past societal
discrimination against racial minorities such as Negroes.
Secondly, Lau itself, for the reasons set forth in the immediat<'ly Jlreceding paragraph. strongly supports the view that
voluntary race-conscious remedial action is permissible under·
Title VI. If discriminatory racial impact is alone enough to
demonstrate a Title VI violation , it is diffipult to believe that
the Title would forbid the Medical School from attempting to
correct the racially exclusionary effects of its initial admissions
policy during its first two years of operation.
ThC' Court has also declined to adopt a "colorblind'' intf'rprf'tation of otlwr statutes containing nondiscrimiation provisions similar to that contained in Title VI. We have held
unflC'r Title VIT that where employment requirements have a
disproportionate impact upon racial minorities they constitute
a statutory violation. even in the absence of discriminatory
in trn t, unless the employer is able to· demonstrate that the

76-811-MEMO (A)
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requirements
JOu. ·

Ul'('

sufficiently rf'latf'<l to the tweds of the

1'v10re significantly, the Court has required that pref-

erences be given by employers to members of racial minorities as a remedy for past violatio11s of Title VII, eveu where
there has been no finding that the employer has acted unconstitutionally; that is, with a discriminatory intent.a 1 Finally,
au Gri(J(JS v. Duke Pml"er Co .. 401 P. S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975).
al Pranks v. Bowma.u Transportation Co., -1:24 U.S. 747 (1976); Teamsters v. United States, 431 U.S. 324 (1977). Executive, judicial, and congressional action subsequent to the passage of Title VII conclusively estab~
lished that the Title did not bar the remedial use of race. Prior to the
1972 amendments to Title VII (The Equal Opportunities Employment Act
of 1972, Pub. L. 92-261) a number of romts of appeals approved raceconscious action to remedy the effects of employment discrimination. See,
e. g., Local 53, International Assn. of Jleat & F-rost Insulators & Asbestos
Workers v. Vogler, 407 F. 2d 1047 (CA5 1969); United States v. International Brothe1·hood of Electrical Workers, Local38. 428 F. 2d 144, 149-159
(CA6), cert.. denied, 400 U.S. 943, 91 S. Ct. 245, 27 L. Ed. 2d 248 (1970);
United States v. Sheetmetal Workers Local36. 416 F. 2d 123 (CAS 1969).
In 1965, the President issued Executivr Order 11246, 30 Fed. Heg. 12319, as
Hmt>ndrd :32 Fed. Rf'g. 14:~m. whieh rr4uin'<l ff'dPral contractors to tuke
affirmative action to counteract thr diRproportionately low employment of
racial minorities in the construction indu try. The Attorney General
issued un opmion concluding that. the race consciousness required by
Executive Order 11246 did not conflict with Title VII:
"It is not correct to say that Title VII prohibits employers from making
race or national origin a. factor for consideration a.t any stage in tho
process of obtn.ining rmployees. The legal definition. of discrimination is
an evolving one, but it is now wrll recognized in judicial opinions that
the obligation of nondiscrimina.tion, whether imposed by statute or by the
Constitution, does not requirr and, in some circumstances, may not. permit
'Obliviousness or indifference to the racial consequences of alternative
courses of action whic·h involve the application of outwardly neutral
criteria." 42 Op. AG No. 37 (1969), at 7.
The federal courts ngref'd. See, e. (J., Contractors Assn. of Eastern Pa. v.
Secretary of Labor, 442 F . 2d 159 (CA3), cert. denied, 404 U. S. 854
(1971) (which also held, at 173, that race conscious affirmative action
was permissible under Title VI); Southem Tllinois Builders Assn. v.
Ogilvie, 471 F. 2d 680 (CA7 1972). Moreover, Congress, in enacting the
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\ve have construed the Voting Rights Act of 1965. 42 r. S. C.
§ 1973, which contains a provirion barring any voting proce·dure or qualification that denies m· abridges "the right of any
citizens of the United Htates to vote on account of race or
color." as permitting States to voluntarily take race into
account in a way that fairly represents the voting strengths
of different racial groups in order to comply with the commands of the statutc.'12
These prior decisions are indicative of the Court's unwillingness to construe remedial statutes designed to eliminate discrimination against racial minorities in a manner which would
impede efforts to obtain this objective. There is no justification for departing from this course in the case of Title VI and
frustrating the clear judgment of Congress that race-conscious
remedial action is 1wrmissibf<'.

t97Z amendments to Title VII, explicitly considered and rejected proposals
to alter Executive Order 11246 aud the prevailing judicial interpretations
of Title VII as permitting, nnd in some circumstance.s requiring, race ron. ci'oos action. Sec Comment, Tlu~ Philadelphia. Plnn: A Study on tho
Dynamics of Executive Power, 39 t. Chi. L. I~ev. n2 , 747-757 (1972).
TI1e srction-by-section nnalysis of the 1972 amrndments to Title VII
undertaken by the Sennte Subcommittrn on Labor of the Senate Committee on Labor nnd Public Welfare reveals a resolve to accept the then (ns
now) prevailing judicial interpretntionr- of the scope of Tit I(• VII:
"In any area where the new law d()(>s not nddresr- itself, or in nny nreas
where a specific contrnry iutent. is not indicilled , it was nssumcd that.
the present cnse law a~ developed by tlw courts would continue to govern
the applicability and construction of Title VII." Legislative History of
Equal Opportunities Employment Art of 1972, at 1844.
a• c·nited Jeu•ish Orrtanizartio~.~,~ oj H'illim.nsbu.ra.h ,.. Carl!!/ , 4:W Tl . 8 ..
144 (.191'0 ,

-

!§u.µ-rrmt <IJlntrt cf t!rr 'Jiiniidt ~tutes
~aafrht~fon, !9.
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November 23, 1977

MEMORANDUM TO THE CONFERENCE

No. 76-811, Regents of the University of
California v. Bakke

RE:

I fully share . the hope that circulation of views in
advance of conference will be helpful in deciding this
significant case.

In the following,

I set out my own

views without necessarily attempting to answer different
approaches taken in other memoranda.
-

Since the Title VI

briefs are in, I've added a section to state the reasons,
largely in agreement with the Solicitor General, why I've
concluded that Title VI affords no escape from deciding
the constitutional issue.

Specifically, I agree with the

SG that decision of this case can no more easily be made
on the

11

delphic" wording of Title VI than on the language

of the Fourteenth Amendment.

My discussion of the

constitutional problem therefore precedes my Title VI
discussion.
If Davis' program is unconstitutional, I am clear that
this is not because the law requires the automatic

-

-
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invalidation of all decisionmaking which, like Davis'

admissions decisions, takes race into account.

We long

ago crossed that bridge in cases that approved
race-sensitive policies and remedies, and thus firmly
settled the principle that not every remedial use of race
is constitutionally forbidden.

Last Term's United Jewish

Organization v. Carey, 430 U.S. 144, definitely imbedded
that principle in concrete, and Bakke's claim for
admission is of no more constitutional significance than
the Hasidim's claimed right, in UJO, to vote as a single

e.oc.
Moreover, to read the Fourteenth Amendment to state an
abstract principle of color-blindness is itself to be
blind to history.

The brief for the NAACP Legal Defense &

Education Fund, Inc., at 10-53, convincingly demonstrates
that the Fourteenth Amendment was thought necessary to
enable Congress to adopt measures giving special treatment
to "freedmen," and that Congress acted before and after
the adoption of the amendment to secure for blacks real,
not just abstract equality.

I therefore think it clear

that states are free to pursue the goal of racial
pluralism in their institutions in order to afford
.

norities full participation in the broader society.

As

-
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Felix commented in concurring in a case sustaining a state
program also not constitutionally compelled:

"To use the

Fourteenth Amendment as a sword against such State power
would stul t ify that Amendment . "
v . Co r s i , 3 2 6

u. S •

88 ,

Railway Mail Association

98 •

And certainly any invalidity of Davis' program is not
the result of the illegitimacy or weaknesses of the
program's objectives.

More justifications are found in

~he Bakke record (elaborated upon in the many briefs) to
support this race-sensitive policy than were provided in
-

UJO.

Of these, one in particular is of pr2ssing

importance.

(I put to one side the subsidiary, though

also very important, benefits of integration of the
medical school and the medical profession, such as student
enrichment and better distribution of medical services in
the community.)

It is undisputed that prior to the

adoption of race-sensitive p r ograms, the numbers in which
minorities were admitted to medical schools were so
niggling as to severely embarass the nation's
determination that minorities should fully participate at
all levels of society.

Moreover, the percentage of black

physicians remained a constant 2.2% during the period

-

1950-1970, with three-fourths of these physicians trained

-
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in two black schools.
18-23 (1977).

Odegaard, Minorities in Medicine

Confronted with this situation, I think

that medical educators, who stand at the gateway to the
profession, are entitled to embark upon affirmative action
programs in order to achieve the participation of
minorities in the profession as an end in itself.

I

therefore turn to the considerations which bear upon
whether the means which Davis selected were
constitutional.

-

I don't have to debate the question whether the
Fourteenth Amendment protects whites as well as blacks.
Surely it does.

The difficult question is deciding what

triggers the protection.

If I thought for a moment that

Davis' failure to admit Bakke represented a governmental
slur of whites

for example, a statement from Davis that

Bakke was being denied admission because "whiies are too
dumb to be good doctors,"

or because ''Bakke is Mick

Irish, or Jew, or Hungarian, or Englishman" -- then I
would not hesitate to apply the strictest of scrutiny.
But we all know that Davis' action represents absolutely
nothing of this.

Despite the interesting abstract

discussions in the briefs concerning whether whites are
-

capable of discriminating against whites (WASPS against

-

Regents v. Bakke
Page 4
in two black schools.
18-23 (1977).

1e

(

k

Confront,

that medical educators,

:he

profession, are entitlE

;1ction

programs in order to a,
minorities in the prof
therefore turn to the
whether the means whi 1
constitutional.

-

I don't have to

c

Fourteenth Amendment protects whites as well as u~acks.
Surely it does.

The difficult question is deciding what

triggers the protection.
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Davis' failure to admit Bakke represented a governmental
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for example, a statement from Davis that

Bakke was being denied admission because "whiies are too
dumb to be good doctors,"

or because "Bakke is Mick

Irish, or Jew, or Hungarian, or Englishman" -- then I
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Despite the interesting abstract

discussions in the briefs concerning whether whites are

-

capable of discriminating against whites (WASPS against

-
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Irish, or Poles, or Italians, etc. etc.), or whether
whites are a monolithic bloc, etc., I think I'm right that
all nine of us agree that Davis in this case did not use
race with ill will toward Bakke or anyone.
Instead the Davis program uses race, inter alia, in
furtherance of an immediate goal to increase the number of
minority doctors; but the long-range goal is to reduce the
degree to which California and American society are
overall racially conscious societies.

-

This to me is

crucial to our approach to the constitutional issue.
Davis would provide more blacks as classmates for whites
not from desire that the medical class reflect the
community's racial make-up, but because as educators its
faculty believes that professional association between
blacks and whites will decrease the degree to which whites
think of blacks, not as people, but as a race, and thus
the degree to which blacks think of themselves as
inferior.

Davis also wants the program to provide "role

models" for future black doctors, not just that black boys
and girls should find adult models only among blacks, but
because our dismal history of racial discrimination has
made black children, as Brown emphasized, so conscious of

-

their own race, that whites' success, at least as of now,

-
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has no real meaning for black children.
In essence, the element that is missing from this case
{and would be fatal to the Davis program if present) has
had several labels during my 21 years here: stigma,
insult, badge of inferiority, invidiousness, -- to name
some.

Brown v. Board of Education and its innumerable

progeny are primarily about stigma and insult.

Brown

prohibited segregated schools because, in Earl warren 1 s
words, to separate Negro children "generates a feeling of

-

inferiority as to their status in the community and may
affect their hearts and minds in a way unlikely ever to be
undone."

347 U.S., at 494.

All subsequent race cases

similarly struck down government policies that either
openly or covertly "despoil colored citizens."

v. Lightfoot, 364 U.S. 339, 347.

Gomillion

This same concern is now

predominant in our sex discrimination cases.

I refer

particularly to Harry's rejection in Stanton v. Stanton,
421 U.S. 7, of "old notions" that demean women by denying
them any place in the "world of ideas," 421 U.S., at 15,
and John's rejection of "traditional ways of thinking"
that assume all members of the female sex to be
dependents.

-

Califano v. Goldfarb, 430 U.S., at 222-223.

-
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The constitutional principle I think to be supported
by our cases can be summarized as follows: government may
not on account of race, insult or demean a human being by
stereotyping his or her capacities, integrity, or worth as
an individual.

In other words, the Fourteenth Amendment

does not tolerate government action that causes any to
suffer from the prejudice or contempt of others on account
of his race.

UJO is a paradigm example of what the

Fourteenth Amendment does not condemn.

There can be no

question that the racial line used there disadvantaged the
-

Hasidim.

Yet you will remember that in the opinions

Byron, Potter and I wrote, each of us viewed as crucial
the fact that the use of race was not insulting or
invidious and therefore not improper.

Byron wrote, for

example, that the "plan represented no racial slur or
stigma with respect to whites or any other race."
U.S., at 165.

430

Potter emphasized that the obvious benign

nature of the plan "forecloses any finding that New York
acted with the invidious purpose of discriminating against
white voters."

Id., at 180.

And I rejected "the

possibility that the decisionmaker intended a racial
insult or injury" to whites.

-

Id.,

at 178.

The

redistricting therefore was upheld as a legitimate

-
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remedial step, notwithstanding its impact on the Hasidim.
To the same effect is John's explanation of why the
statute involved in Goldfarb was not discriminatory:

it

"(did) not imply that (whites) are inferior to (Negroes},
(did) not condemn whites on the basis of the misconduct of
an unrepresented few, and (did) not add to the burdens of
an already disadvantaged discrete minority."
218.

430 U.S., at

And it seems to me that a similar principle must

explain the difference between an indivious law and a
genuinely benign or remedial one that we have always
approved without applying the strict scrutiny test.
-

~,

UJO; Fr anks v . Bowman Transportation Co., 424 U.S. 747;
Swann v. Char l o t te-Mecklenburg Board of Education, 402
U.S. l; United States v. Montgomery County Board of
Education, 395 U.S. 225.

This has been true even when, as

in this case, the racial line is voluntarily adopted
without court order. See UJO; McDaniel v. Barresi, 402
U.S. 39.

Our older Fourteenth Amendment opinions concentrate
upon classifications disadvantaging "discrete and insular"
groups but they also can be seen to represent the
principle enunciated above.

Such classifications have

always been automatically, in the t e rms introduced by Hugo

-

-
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Black, "suspect'' -- because the history and political
weakness of the group convinced the Court that the
classifications were intended to insult them and do them
harm.

Whites do not share this history and political

powerlessness.

Of course, I know that whites, too, can

suffer from bad faith, and invidiousness, and of course I
know that our laws protect them when they do.

Santa Fe v.

McDonald, 427 U.S. 273, which I joined, was just such a
case.

-

And, in fact,

I may have been more troubled than

some of my colleagues that the Hasidim in UJO might have
been the victims of discrimination, anti-semitic and
invidious by design.

But I feel, and I doubt any of my

colleagues disagree, that Davis' admissions policies as
applied to Bakke are not of that nature.

It is true that

Bakke, like thousands of other applicants who fail of
admission, was not admitted to medical school.

But he was

never stereotyped as an incompetent, or pinned with a
badge of inferiority because he is white.

Therefore, we

would simply ignore the history of our country and of the
Fourteenth Amendment, as well as the University of
California's true purposes in adopting the Davis program,
if we were to conclude that the child in Brown in 1954 and

-

Alan Bakke in 1977 appear before this Court on the same
footing.

-
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Moreover, under any standard of Fourteenth Amendment
review other than one requiring absolute color-blindness,
the Davis program passes muster.
All would agree that the alternatives suggested by the
California Supreme Court are fanciful.

The only serious

alternative which has been suggested by anyone is that a
system be devised which accurately predicts the abilities
of minority applicants to be good doctors so that minority
and nonminority applicants may be chosen from a single
pool solely on the basis of "merit."

I assume such a

system would achieve significant integration, and I have

-

no quarrel with this suggestion as an abstract matter.
Surely, administrators are entitled, and indeed compelled,
to seek admissions criteria which fairly reflect the
qualifications of the minority applicants vis-a-vis
nonminority applicants.

See Albermarle Paper Co. v.

Moody, 422 U.S. 404.
But as yet the medical profession is only on the
threshhold of developing admission's standards that can
fairly be applied to all races.
It is only since 1968 that medical educators began
giving serious attention to the problem of underrepresentation of minorities in the profession, and, of

-

-

Regents v. Bakke
Page 11
the 112 medical schools in the U.S., 90% of the 89 which
responded to a questionnaire did not begin significantly
to involve themselves in "equal educational opportunity
efforts" until 1968 or later.

Odegaard, supra, at 11-12.

Consequently, the experience with minority admissions is
quite limited.

There is general agreement that minorities

were not admitted in significant numbers until
race-sensitive admissions criteria were used, and that
those admitted generally have done adequately or well, if

-

not as well as whites.

Odegaard, supra, at 34-42.

There are empirical studies indicating that formal,
cognitive predictors of academic success understate
minority applicants' ability to perform well vis-a-vis
white applicants, e.g., Sedlacek

&

Brooks, Predictors of

Academic Success for University Students in Special
Programs, Research Report #4-12, Cultural Study Center,

u.

of Md., and, significantly, that while race is positively
correlated with differences in GPA and MCAT scores,
economic disadvantage is not.

Thus, economically

disadvantaged whites do not score less well than
economically advantaged whites, while economically
advantaged blacks score less well than do disadvantaged

-

whites.

Waldman, Economic

&

Racial Disadvantage as

-
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Reflected in Traditional Medical Selection Factors: A
Study of 1976 Applicants to U.S. Medical Schools, AAMC
(1977).

There are strong indications, moreover, that

certain non-cognitive factors are useful in predicting the
success of minority applicants, but there is no single set
of factors, cognitive or non-cognitive which is capable of
fair prediction regardless of race.

See Odegaard, supra,

at 103-108.
I

do not rely on these studies, but I do think that

they illustrate that which medical educators have been
-

telling us, namely, that the factors surrounding
prediction of success are far too complicated and
experience with their use is far too limited for educators
to devise a single rating which fairly evaluates minority
and nonminority students on the basis of a common
denominator.

Thus, while there has been dissatisfaction

with reliance on GPA's and MCAT's as a basis for selection
both for minority and nonminority students, at this point
educators have not been able to devise ameliorative
programs other than a race-conscious admissions system
such as Davis employs.

See Odegaard, supra, at 102-114.

Within the last several years, however, studies funded by

-

various foundations have been begun to explore some of the

-

Regents v. Bakke
Page 13
problems associated with predictive testing and admissions
criteria in order to make the admissions process fairer to
both minorities and nonminorities.

See id.

I would not

abort these experiments and hamstring the efforts of
educators to develop sound admissions programs.

I, for

one, am not inclined to second-guess the apparently
unanimous conclusion of the amici representing the
nation's medical and law schools, the teachers at those
schools, and knowledgeable professional associations (like
the AMA and ABA), that without programs like Davis'
-

qualified minorities would essentially disappear from
their institutions.

Their view is that an affirmance h ere

will deny them any use of race as a factor in admissions
with the result that they will be unable to fulfill what
they take to be their responsibilities to the nation.
Such a result would truly be a national tragedy, and I
cannot accept that legal doctrine points in that direction.
My concurrence in UJO was an attempt to explain my

view of the proper judicial role in cases like this.

I

believe that a court must assu r e itself that the decision
maker relying on race intends no insult or slur to whites
-- that the reliance is in fact a benign attempt to remedy

-

discrimination in our society.

Califano v. Webster, 430

-
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U.S. 313, settled the propriety of this when Congress
deliberately legislated an advantage for women to redress
past societal d i scrimination.

I should think the

propriety of the approach follows~ fortiori in the case
of reliance on race to redress past racial
discrimination.

But, of course, it would always be

relevant to make certain that particular ¼bites are not
unfairly singled out to their unique disadvantage.

Once

this is done, however, any further inquiry, in my view,
should be limited to whether the affirmative action policy
actu a lly adopted is a reason able and considered one in
-

light of the alternatives available and the opportunities
that it leaves open for whites.
I fully appreciate that an affirmative action program
such as that employed by Davis may generate some
undesirable side effects that are at odds with Fourteenth
Amendment values.

Such . programs may well have the

immediate short - term effect of promoting thinking in
r acial terms.

However, I r e main convinced, as those

responsible for the Davis prog ram undoubtedly were, that
such short-term race consciousness is a necessary apd
constitutionally acceptable price t o pay if we are to have
a society indifferent to rac e , i n which blacks and whites

-

-
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have equal access to both the medical profession and
medical services, in the long run.
Turning to Davis' program, I cannot say that the
decision to set aside 16 places out of 100 for qualified
minority students (the emphasis is very important for
Davis would not fill the number of places set aside unless
there were 16 minority applicants it considered clearly
qualified for medical education)

is an unreasonable one,

especially in California where far more than 16% of the

-

population is minority.

I agree with Byron that we are

just deluding ourselves if we think that there is a
meaningful, judicially enforceable distinction between
setting aside a reasonable number of places for qualified
minorities and a process that accomplishes the same end by
taking race into account as one of several admissions
factors.

If admissions officers understand that they may

increase the number of minorities in school they obviously

will manage to make the various subjective judgments
necessary to accomplish their goal, whether or not that
goal is explicitly stated in terms of a set number.
Admissions decisions in their very nature (as I think the
Davis "benchmark" scoring system illustrates) are highly

-

subjective.

They certainly aren't administrative

-
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decisions that lend themselves to a reviewable record.
How much weight a faculty admissions committee decides to
allow the factor of race will almost certainly depend on
how many minority applicants should be admitted -- which,
in Davis' case, is 16%.

Unless we want to throw every

admissions decision into federal court for a judge somehow
to decide whether race was taken too much or too little
into account, we should support a school faculty that acts
honestly in adopting the type of reasonable affirmative

-

action plan it views as appropriate for its school.

We

have no business substituting our speculative judgment
about the probable consequences of educational policies
for the judgment of professional educators.
When educators with virtually one voice tell us that
only programs like Davis' offer any significant promise of
achieving that goal, and that if they are declared
unconstitutional then only a handful of minority students
will make medical or other professional schools in the
foreseeable future, we turn a deaf ear at our peril.

-

-
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Title VI

I readily accept the conclusion of John's law clerk
that Title VI, like the Fourteenth Amendment, protects
whites as well as Negroes.
ends the inquiry.

But this begins rather than

The questions here are what government

policies Title VI protects against and particularly
whether Congress meant to forbid a university from taking
affirmative steps, which do not stigmatize either whites

-

or blacks, to afford educational opportunities

that

previously were, as a practical matter, closed

to

persons traditionally the victims of invidious
discrimination on account of their race.

The statements

of Senator Kuchel and others quoted by John's and
Thurgood's clerks certainly confirm my impression that
very few people were thinking in terms of affirmative
action back in 1964, but, nevertheless, on the occasions
the subject came up, the clear assumption was that
reasonable affirmative actions programs were not barred by
Title VI--so long of course as the programs were
constitutional.

I frankly would have been surprised if

the legislative history had shown otherwise.

-

The obvious

·,

-
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objective of the 1964 Act was to open educational,
employment, and other opportunities to individuals.

Since

other provisions of the Act not only permit but require
the use of noninvidious racial criteria to determine who
may be granted these opportunities, see Albermarle Paper
Co. v. Moody, 422 U.S. 405, it would have been an
inexplicable anomaly if Title VI prohibited similar
actions in the area of education.
But in any case, as the Government brief demonstrates,
the very design of Title VI, with its emphasis on
-

voluntary correction of discrimination and on eliminating
discriminatory effects, see Lau v. Nichols, 414 U.S. 563,
surely indicates that race may be used affirmatively.
And, of course, the HEW regulation that expressly permits
programs like Davis' must be given the greatest
deference.

We always give weight to administrative

interpretations of statutes, but, as Bill has indicated,
we accord the greatest deference where, as here, a
regulation has been promulgated pursuant to an express
grant of rulemaking power. See General Electric v.
Gilbert, 429 U.S. at 141; see also Potter's concurrence in
Lau, supra, at 571.

-

Finally, subsequent actions of

Congress, which has repeatedly considered and accepted the

-
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HEW regulation authorizing affirmative action under Title
VI, suggests, if it does not compel, the conclusion that
this administrative interpretation comports with the
Congressional understanding of Title VI.

These factors,

in my view, support the further conclusion that Title VI
essentially incorporates Fourteenth Amendment standards
and treats affirmative action as does the Amendment.

W.J.B., Jr.

-

-
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December 12, 1977

76-811 - Regents of Univ. of Calif. v. Bakke

Dear Bill:
I had reached essentially the same conclusions on the
jurisdiction problem as John's memo of December 12

-

indicated.

Regards,

Mr. Justice Brennan
Copies to the Conference
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December 13, 1977

MEMORANDUM TO CONFERENCE

Re: No. 76-811 - Regents v. Bakke

I11~A
I fully agree with Byron's conclusion that in deciding

-

whether Bakke was entitled, under the federal
constitution, to the judgment ordering his admission to
the Davis medical school we must answer the question
whether race can ever be a permissible consider a tion in
making admissions decisions.

After conference, I thought

that on one view or another the Chief Justice, Byron,
Thurgood, Lewis, and I believed that it could be
constitutiona lly pe£missibl e to give consid2rat i on to r a c2 .
If the Court were to take this position, it would have
clear consequences for the controversy that is before us.
As Byron has stated, the University should be afforded an
opportunity to show that Bakke would not have been

-

admitted even if the unconstitutional aspect of the Davis
program, the so-called "quota", had been eliminated.

It

-

-2is obvious, I should think, that the University's
concession below should not foreclose it from attempting
to make that show i ng upon remand if we take the position
that race may be given "weight" in the admissions
process.

Both the Superior Court decree and the Supreme

Court's opinion make plain that the California courts took
the position that the constitution prohibited Davis from
ever making an applicant's race a positive factor in an
admissions decision. See especially Cert Petition at 15a.
If that view of the law were correct, the Davis Special
Admissions Program would be invalid in toto: for as

-

administered, race apparently was taken into account 1) in
determining eligibility for the program, 2)

in assigning

the "combined numerical rankings" or "benchmark scores"
(since these are i ntended to gauge each applicant's
potential contribution, see Record at 180-81, and since
his race is relevant thereto, it seems race may well have
been given positive weight in making this determination)
and 3) in giving an absolute preference to the 16
qualified special program applicants with the highest
combined numerica l rankings.

Racial criteria having been

so employed meant that, under the State Courts' view, the
only way Davis could demonstrate that Bakke was not
victimized by unconstitutional discrimination would be by
-

showing th a t ·he would not have been one of the 16
unsuccessful Davis applicants admitted had the special

-

-3program been abolished and had the University determined
admissions under a ''colorblind" system.

See Cert Petition

at 37a.
I understand why Davis believed that it could not
possibly have made that showing.

Of the 35 unsuccessful

Davis applicants who had benchmark scores in 1973 that
were the same as or higher than Bakke's (15 were at 469
and 20, including Bakke, were at 468)
other medical schools.
Record at 70.

21 were admitted to

(3 to foreign medical schools)

See

For Davis to demonstrate that Bakke would

not have been admitted in 1973 under a colorblind system,

-

it would have had to prove that of these 35 unsuccessful
applicants at least 20 both would have been ranked higher
than Bakke and would have accepted Davis's invitation over
those of any other school(s) to which they may have been
admitted.

I would think that--especially given that Davis

had the burden of proof--such a showing would have been
nigh impossible in the nature of things.

Thus, forced

necessarily to accept the California Courts'
constitutional view,

Davis had virtually no choice but to

concede that it could not meet the burden of proof imposed
by the California Supreme Court.
If, on the other hand, the California Supreme Court
had taken the view that race can constitutionally be made

-

a positive factor in an admissions decision--but can not

-

-4be decisive--! doubt the University would have conceded
that Bakke would have been admitted if the
unconstitutional aspects of the program had been
eliminated.

Under an interpretation of the Fourteenth

Amendment in ·which race could be given weight, the only
clearly objectionable feature of the Davis Special Program
would have been the ''quota" requiring the admission of a
minimum cf 16 of the qualified task force applicants. The
use by Davis of a special committee initially to evaluate
disadvantaged minority applicants would, I assume, be
justifiable because of the desirability of having a bod y

-

with special expertise perform the delicate task of
attempting to quantify the potential of such applicants in
the first instance.

If so, even if Bakke would have b e en

admitted under the colorblind system required by the state
courts, it might have been possible for Davis to show that
he would not have been admitted if Davis had modified its
admissions criteria to eliminate the quota and run a
Harvard type prog ram.

Ind e ed, th e r e is muc h in t he r e c o rd

suggesting that, even if the quota had been abolished,
Bakke would have been rejected.

As to 1973--which is the

only year in which Bakke was close to admission--Lowrie
stated that the task force admittees had not greatly
dissimilar median benchmark scores and had the same range
-

of benchmark scores as did the regular program admittees.
See Record at 181.

Notwithstanding Archie Cox's

-

-5disclaimer at oral argument, the record suggests, see
Record at 180-81, and the California courts assumed, see,
~ - , Cert Petition at 2a, that Davis understood that the
benchmark scores assigned by the two subcommittees were at
least roughly comparable (i.e. insofar as it is possible
to compare them, see my memorandum of Nov. 23 at 10-12).
Certainly then, the record implies that a goodly number of
the task force applicants might have been admitted even if
the Regular Committee had compared them with the top
unsuccessful regular program applicants.

The committee

could, consistent with a Harvard type program, have

-

preferred slightly ''less qualified" minority
applicants--i.e. ones with somewhat lower benchmark scores
--to nonminority applicants like Bakke in order to attain
the constitutionally permissible goal of integration.

In

short, Jt is possible that Davis could easily demonstrate
that Bakke would not have fared any better under a Harvard
type program than he did under Davis's "quota" system.
In

St.i.w,

if· we were to agree that t!-ie Davis program is

unconstitutional but were to conclude that the California
Supreme Court erred in ruling . that race may never be made
a positive factor in making an admissions decision, simple
fairness requires that Davis be given a chance to show
that Bakke would not have been admitted under a

9

constitutional program.

Hence, if we believe that race is

a permissible consideration, I think we must say so,

-

-6reverse the judgment in part, and remand the case for
proceedings not inconsistent with our decision.
An additional reason for reaching the question of the
permissibility of the use of a racial criteria is the
California Superior Court's decree, which of course was
affirmed insofar as it declared the Davis program
invalid.

While I of course respect John's view that the

use of "his'' in the second paragraph of the decree
suggests that Davis might not be in contempt were it to
adopt the Harvard program, there is more to the decree.
The third paragraph, which is the judgment on Davis's

-

cross claim for a declaratory judgment that its program is
a permissible one, declares that the program is invalid.
I would think it quite possible that a California Court,
in light of the opinions of the California Superior and
Supreme Courts in this case, would interpret the second
and third paragraphs as inextricably linked and declare
that Davis would be acting illegally were it to adopt the
Harvard program.
Of course, my preference remains--as I voted at
Conference--to reverse outright.

But if that view does

not carry the day, I think the Court is dutybound to
decide whether race can ever be a permissible
consideration.

-

WJB, Jr.

-
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De c e mber 14, 1977

Re:

76-811 - Re g ents v. Bakke

Dear Bill:

-

Although I have other problems with your most
r e cent memorandum, I would first suggest that the
validity of your entire analysis rests on an assumption
that counsel for the University of California were not
sufficiently competent to understand that the constitutionality of the program presented a certworthy issue.
Respectfully,

~
Mr. Justice Brennan
Copies to the Conference

-

-
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December 19, 1977

MEMORANDUM TO THE CONFERENCE

No. 76-811

-

Regents v. Bakke

This memo comments on the recent circulation of
views as to the scope of our judgment if a majority of the
Court should agree with the substance of Part IV of my
memorandum, first circulated on November 22. My initial
observation is that the assumption underlying the recent
circulations is wholly speculative at this time.
I
discern no concensus in favor of my suggested resolution
of the case -- or indeed of any other resolution.
But the recent memos from Bill Brennan, Byron,
and John do serve a useful purpose -- certainly for me.
As I stated at Conference (when Bill Brennan put the
question as to the form of a judgment under my view), I
had not considered the scope of the trial court's
injunction.
If it can be read as enjoining Davis from
ever including race or ethnic origin as one element, to be
weighed competitively with all other relevant elements i n
making admissions decisions (i.e., from adopting what I
shall refer to herein as the "Harvard"-type admissions
policy), then -- as I stated -- I would certainly favor a
modification of that injunction.
In light of the filemos recently circ~lated, and
some further study, I think the California injunction
would have to be modified to avoid future uncertainty as
to its scope. The language is ambiguous, as John and the
Chief suggest, and it should be clarified. 1/

1/

-

If the injunction had been issued by a
federal court, I suppose we could simply interpret it to
resolve the ambiguity.
I am ~ot sure we have as much
authority to interpret a state court injunction.

-

2.
Thus, in the unlikely but welcome event that a
concensus develops for allowing the competitive
consideration of race as an element, I think we should
affirm as to the Davis program, but reverse in part as to
the scope of the injunction.
I do not agree, however, that this is a case that
properly could be remanded for the retroactive application
by Davis of a Harvard-type admission program that was not
in existence in 1973 or 1974, and that could not possibly
be structured and applied fairly some four to five years
after the discriminatory action. Mt. Healthy simply does
not apply to such a situation.

-

In Mt. Healthy there was considerable doubt as to
whether the First Amendment activity in fact had been the
"but for" cause of Doyle's discharge. Here, in contrast,
the University has represented to us that this particular
racial classification was essential to · the admission of
the minority students in question. The University admits
acting on that belief and the use of a racial
classification. In these circumstances Mt. Healthy would
not support a theoretical reenactment of the Davis
admissions in 1973/1974, purporting to use criteria not
used when the applicants were being interviewed and their
files reviewed.
The relevant inquiry concerns Davis' interest and
purpose at the time it excluded Bakke, not the reasons it
conceivably could have entertained, but did not. 11

2/

-

For example, I cannot imagine that a
remand would have been necessary in Mt. Healthy if the
school board had fired Doyle only for First Amendment
activity, and the Board's records so disclosed. Having
lost on that basis, the board could not have sought a
remand by contending for the first time that there might
have been some other reasons that would have supported the
firing, even though the board had not in fact considered
them. In Mt. Healthy, the question was simply whether the
other reasons that in fact had been considered on the
record were sufficient.
If Mt. Healthy may be read as permitting those
guilty of unconstitutional discrimination to defend by
advancing reasons they might have considered but did not,
then Arlington Heights v. Metropolitan Housing Devel.
Corp., 429 U.S. 252 (1977), was overruled sub silentio the
day it was decided. I say this because such a reading of
Mt. Healthy would uphold a defendant's decision where
improper racial discrimination was in fact the 9.!!.!_y motive
entertained.

-

-

3.
The answer is not speculative. Davis has conceded its
two-track system was designed to assure 16 minority
admissions, and exclude a corresponding number of whites
regardless of their qualifications and capacity to
contribute to diversity.
In Arlir.gton Heights we said
that where "there is proof that a discriminatory purpose
has been a motivating factor in the [state action],
judicial deference is no longer justified." 429 U.S. at
265-266. Here the improper racial purpose was the sole
motivation for the dual admissions program. Mt. Healthy
is wholly inapposite.
Moreover, the Mt. Healthy-type inquiry is a
practical impossibility in this case.
In Mt. Healt~,
there was a pre-existing, neutral evaluation procedure and
a record.
It was fair to permit the school board to show
that on the record -- after deleting the protected conduct
-- thepre-existing procedure and standards would have
produced the same result. Here, the standards and the
procedural format by which they were applied -- the
admissions process -- are precisely what is at issue.
It
is sheer speculation to say how -- or even if -- Davis
would have operated its admission program.~if it had known
that the Harvard-type program was permissible and its Task
Force program was unconstitutional.
Nor is there a record of legitimate, alternative
grounds for the decision, as there was in Mt. Healthy.
Those grounds would have to be derived from the sort of
case-by-case, individualized comparisons described in my
memorandum. The time when those comparisons could be made
has gone forever. Any attempt to make them retroactively
would be a fictitious recasting of the facts.
In
practical terms, if -- on remand -- Davis reaffirmed the
admission of all 16 minority applicants in both years and
adhered to its exclusion of Bakke, it would appear to all
the world as a self-serving charade. No one would accept
it as bona fide.
For these reasons I think it would be improper to
remand the case under Mt. Healthy. Certainly it would set
a dangerous and far-reaching precedent.

Sincerely,

-

LFP/lab

x~

-
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De c e mber 19, 1977
RE:

76-811

Re gents v. Ba kke

Dear Lewis :

-

If we construe the injunction as merely prohibiting the
consideration of the race of any applicant in the processing
of Bakke's application, he will be admitted to medical school
and there will be no outstanding injunction forbidding the
consideration of racial criteria in processing other applications.
If we explain that this is our understanding of the judgment,
neither Bakke nor the University can be adversely affected by
the failure to render an advisory opinion on the validity of
a Harvard-type program .
Indeed, the facts (1) that the judgment, fairly read,
only relates to Bakke's right to be admitted and (2) that
this reading cannot harm either litigant, are persuasive
r e asons for not r e aching out to discuss a profoundly difficult
constitutional issue that is not necessary to the resolution
of the controversy between the litigants before us.
I agree completely with your analysis of Mt. Healthy .

•

I am working on an additional memorandum relating to the
statutory question which I hope to circulate in a few days.

R
/ L'
Mr. Justice Powell
Copies to the Confe rence

-
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December 19, 1977

Dear Bill:
Re:

-

76-811

Bakke v. Regents University of Calif.

Your memorandum of December 13 does not quite
reflect my position on the use of race as criteria
for admission or e x clusion.
In my memo dated October 21,
1977 and my conference summary, which I had written
out in longhand because of the nature of the case,
indicated my sympathy with leaving max imum "elbow room"
to educators but stopping short of use of race as such
to admit or exclude. This led me to an affirmance
but not, as I thought I made clear at conference, on
the route Lewis would go.
As I see the record the University cannot now
show that it acted in a way which, for ·me, ·is foreclosed
by its position in this case. Hence there is no
purpose in a remand to explore this.

n

Regards,

Mr. Justice Brennan
cc:

-

The Conference

IP11

