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part, the Supreme Court provided the basic inspiration and
guidance,

This came through a long series of landmark decisions, The
decisions began in the late '20s and early ’30s when the Court
was viewed as ultra-conservative. In the earliest cases, the
Court held that all-white primaries were invalid.® Recog-
nizing that access to the ballot is perhaps the single most
important right in a representative democracy, the Court
insisted that primaries—-like general clections—be open to all
races,

In 1938, in Gaines v. Canada,? the Court—speaking through
Chief Justice Hughes- --held for the first time that a segregated
state law school must open its doors to blacks. In Missouri,
as in a number of other states at that thne, legal education was
foreclosed to black students except through limited scholar-
ships to attend out-of-state schools. Even in 1938, the Court
left open to the State of Missouri the option of providing a
“separate but cqual” law school for minority students,

These cases were historic but tentative starting points.
From them, the Court procceded case by case--as a court
must—to ban discrimination by expanding the reach of the
constitutional provision that guarantees to all citizens the
equal protection of the laws. The earlier cases dealt with par-
ticular instances of segregation and were Hmited to the facts
before the Court.  Gradually, however, the outline of broader
principles beeame apparent. This method of reasoning, on
established principle, from one case to another, is the essence
of our common law tradition,

A major breakthrough came in 1948 when the Court decided
Shelley v. Kraemer.® There actually were two cases before
the Court, one from Missouri and the other from Michigan.
In both cases, the issue was the validity of private covenants—

a Nizon v. Condon, 286 U. 8. 73 (1932); Niron v. Herndon, 273 U. §.
536 (1927).

2305 U. 8. 337 (1938).

3334 U. 8. 1 (1948).
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arcas beyond cducation. TIn a scries of cases from 1955
through 1958, the Court struck down segregation in various
public facilities, including buses, parks, and beaches.”

It proved far casier for the judicial branch to invalidate
segregation than it did to implement those decisions. Tt is
important to understand that although the Supreme Court
can say what the law is and establish principles of broad appli-
cation, it has little power to implement them. Accordingly,
in the second Brown decision® delivered a year after the first,
the Court made clear that the federal district courts had the
primary duty to cnsure desegregation of the schools. But
again, courts have no legislative or administrative authority,
and they can act only when parties bring cases before them,

I hardly need say to this largely Southern audience that the
reaction to Brown delayed its implementation for many years.
The Court itself recognized that a way of life so long accepted
as lawful could not be changed without a period of difficult
readjustment. Tt therefore used the famous phrase “all de-
liberate speed” in insiructing lower courts how to proceed.
Also, the Brown decision was thought to require merely the
elimination of all legal barriers to integration. In other
words, it was initially thought that if public authorities were
netural, desegregation would be achieved by freedom of
choice.®

Throughout the turmoil, however, the Court remained
resolute. In 1958, it refused to back down from its command
to desegregate when official resistance in Little Rock threat-
ened to frustrate the Court’s mandate.*® The Court, convening
in special session, emphatically rebuffed the local defiance.
It was necessary, however, for President Eisenhower to call

" New Orleans City Park Improvement Ass'n v. Detiege, 358 U. S. 54
(1958) (per curiam): Gayle v. Browder, 352 U. S. 903 (1956) (per
curtam); Holmes v. City of Atlanta, 350 U_S. 879 (1955) (per curiam);
Mayor of Bdtimore v. Dawson, 350 U. 8. 877 (1955) (per curiam).

8 Brown v. Board of Education, 349 U. S. 204 (1955).

2 8ce Bradley v. School Board, 345 F. 2d 310 (4th Cir. 1965) (en bane);
Briggs v. Elliott, 132 F. Supp. 776 (E. D. 8. C. 1955).

10 Cooper v. Aaron, 358 U. S. 1 (1958).
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But cven today some legal uncertainties remain, and the
desegregation process has not been completed.  Scarcely a
Term of Court passes without our being asked to review school
cases, many of which have been in litigation for years. The
South, though originally the scene of most litigation, has had
s significantly better record of desegregation than many other
scctions of the country.

The courts have drawn a distincetion between de jure scgre-
gation, where state laws validated separation of the races, and
de facto segregation where—despite the absence of state man-
date—scgregation is still practiced in various ways by school
hoards and public officials.”®  TFor many years, it was thought
that this distinction shielded sehools outside of the South from
Brown v. Board of Education. Thus, for a quarter of a cen-
tury after Brown little was done to dismantle segregated
schools in come of the areas from which the bitterest criticism
of the South has cmanated.

In more recent years, indeed since T went onto the Court in
1972, major desegregation cases have arisen in rather surpris-
ing places: Boston® Cleveland,”” Columbus,® Dayton.' Den-
ver, Detroit,® Milwaukee,?> Omaha,® Wilmington *—and
even Pasadena, California —to mention only a few of the
non-Southern cities in which the federal courts have been
called upon to enforee desegregation.

15 8ee, e, g., Keyes v. School District No. 1, 413 U. S. 189, 205-208
(1973). ,

18 Morgan v. Kerrigan, 509 F. 2d 580 (1st Cir. 1974), cert. denicd, 421
U. 8. 963 (1975).

17 Reed v. Rhodes, 455 F. Supp. 546 (N. D. Ohio 1978).

8 Columbus Board of Education v. i’e'zzic"k, 443 U. S. -— (1979).

19 Dayton Boar{? of Education v. Brinkman, 443 U. 8. — (1879);
Dayton Board of Education v. Brinkman, 433 U. 8. 406 (1977).

20 Keyes v. School District No. 1, 413 U, 8. 189 (1973).

21 Milliken v. Bradley, 418 U. S, 717 (1974).

22 Brennan v. Armstrong, 433 U. 8.672 (1977) (per curiam).

23 School District v. United States, 433 U. S. 667 (1977) (per curiam).

24 Euans v. Buchanan, 393 F. Supp. 428 (D. Del.), aff’d mem., 423 U. S.
963 (1975). '

25 Padadena Board of Education v. Spankler, 427 U. 8. 423 (1976),

































