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In Lynch v. Donnelly, 465 U.S. 668 (1984) the secular

purpose prong of the Lemon test was satisfied by a public display
3 Qf“a_crgchg‘in.thg_gontext of the qn;istmas season. The Court
found a secular.purpose in tﬁe disblay spénsbréd by thé city.
because it celebrated a holiday and depicted the historical
origins of the holiday. Id. at 681. It is unnecessary to find a
secular purpose in the Menorah display since the City is not the
sponsor of the display. The city’s policy of issuing permits to
any group who applies satisfies the secular purpose prong.
However, the menorah in this case does have the secular purpose
of depicting the historical origins of the Jewish holiday.
Chanukah is recognized as part of the public holiday season which
occurs in December and includes the celebration of Christmas and
the new year. "Celebration of public holidays, which have
cultural significance even if they also have religious aspects,
is a legitimate secular purpose." Id. at 691 (0O‘Connor, J.,
concurring) .

2. The City of Danburg’s permit policy satisfies the

third prong of the Lemon test since there is no
excessive government entanglement with religion.

The permit ordinance avoids entangling the governmernt with
religion because there is no decision tb be made involving which
groups méy use the Park. The City does not exercise any
authority to limit or define the qse.of“qity Park by groups which
apply for permits. The City has no direct connection with the
menorah display. The City has nothing to do with the contents,

storing, or building of the display. The City pays the electric












was improper, but the display of the menorah outside é government
building a block away beside a Christmas tree and a sign saluting
liberty was not. 492 U.S. 573 In Allegheny, the private
religious display of the creche in the courthouse, the seat of
the government, was violative of the Establishment Clause because
the setting of the display presented connotations of government
involvement. Such a display could be perceived as an endorsement
of religion by an objective observer. However, where the private
display ié far removed from the seat of government, it is less
likely that there will be any inference of government
involvement. Here, the menorah is displayed by JCC in a public
park which is completely removed from the seat of government.

Justice O’Connor’s concurring opinion in Wallace v. Jaffree,

472 U.S. 38 (1985) provides that government endorsement depends
on the views of an objective observer acquainted with the
history, language, and implementation of the government practice
in question. Here, the menorah is displayed by JCC in a public
park which is completely removed from the seat of government.
Court Park is Danburg’s public park which is surrounded by the
city’s primary government buildings such as the courthouse,
police station, and the city-county building. However, there are
only four minor government buildings adjoining City Park, and

- these are.not. associated with the seapipf_gqyernment:?; Thus the

objective observer is not likely to misconstrue government

2 The Post Office and Division of Motor Vehicles are on

City Park’s northernmost side; the Public Library and the Board
of Education Building adjoin the southern side.
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which has been favored by the Supreme Court in recent. decisions.
The Lemon test should be abandoned in favor of the coercion
test, which specifically states that even government endorsement
of religion does not violate the Establishment Clause unless the
government coerces citizens to participate in religion or
"give[s] direct benefits to religion to such a degree that it in
fact establishes a state religion or tends to do so." Board of

Educ. v. Mergens, 496 U.S. 226, 260-262 (1990) (Kennedy, J.

joined by Scalia, J., concurring in part and concurring in the
judgment) .

The more permissive coercion standard should be the
applicable test because it is limited to preventing government
establishment of religion, which is precisely what the
Establishment Clause is designed to preclude. In Allegheny four
members of the Court (Chief Justice Rehnquist and Justices White,
Scalia, and Kennedy) would allow the display of a religious
symbol as long as it was not construed as "an effort to
proselytize," Id. at 3139; neither the display of the creche or
the menorah was such an effort and therefore were not
unconstitutional and should have been allowed.

In Lee v. Weisman, _  U.S. __, 112 s.Ct. 2649 (1992) the

Court did not apply the Lemon test. The Court found that

conducting formal religious observance at graduation conflicts
with rules pertaining to prayer exercises. The State’s
involvement in school prayers violated the Establishment Clause.

The Court recognized the coercion test, stating that "Government
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speakers. See also _Mergens, 496 U.S. 226 (1990) (upholding the

Equal Access Act which requires schools to give student religious
groups the same access to facilities as other non-curriculum
related student groups.)

McCreary v. Stone, 739 F.2d 716 (2d Cir. 1984), aff’d by an

equally divided court sub. nom. Board of Trustees of Village of

Scarsdale v. McCreary, 471 U.S. 83 (1985) governs the facts

presented here. 1In that case, city official refused to permit a
private display of a creche in a public park. The District Court
upheld this refusal based on the Establishment Clause. The
Second Circuit reversed, holding that the First Amendment forbids
discrimination against private speech in a traditional public
forum based on the religious content of the speech, thus the city
was required to permit the private display of the creche.
Similarly, the City of Danburg’s permit policy entitles all
citizens equal access to City Park and allows private speech on a
nondiscriminatory basis. The principles established in Widmar,
McCreary, and Mergens applies since a public forum is involved.
The government cannot deny access to a traditional public forum
absent a compelling reason. There is no Establishment Clause
violation. "[A]lny inference of government endorsement of religion
is precluded by the unrestricted opportunity for other groups to
use the forum." Danburg, 1 F.3d at 8. Since the Establishment
Clause is not violated, there is no compelling reason to deny a
permit to JCC. 1Indeed, if the City refused to permit religious

groups use a forum open to others, then it would demonstrate
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hostility rather than neutrality toward religion.

In Allegheny, a privately sponsored creche display violated
the Establishment Clause. However, Allegheny County had granted
the private group a special privilege by allowing it to place its
creche on the grand staircase of the county courthouse. This
case 1is easily distinguished because the courthouse was not a
traditional public forum. 492 U.S. at 600 [FN 50]. Furthermore,
the county associated itself with the creche display through
press releases. Id. City Park is a forum which is available to
every group. The City of Danburg has not granted any special
privileges to the JCC, nor has it associated itself with the
menorah display. The City asked the JCC to provide a disclaimer
every year following the first display. Since then, the menorah
display has included a sign which specifically states "In
Celebration of Chanukah, the Danburg Jewish Community Center Has
Placed This Menorah For the Enjoyment of All." Thus the
reasonable observer who reads the sign knows that the City is not
responsible for the display. The JCC display is clearly private
religious speech in a traditional public forﬁm which is protected
by the First Amendment. The City is required to permit the
display of the private menorah.

B. Even if the Court finds the menorah display violates

the Establishment Clause, the violation does not serve
as the compelling interest to justify an injunction

The government may not exclude speech from a‘'traditional
public forum unless "its regulation is necessary to serve a

conpelling state interest and. . . 1s narrowly drawn to achieve
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that end." Perry, 460 U.S. at 46. JCC deserves ﬁhe most
stringent protection of its right to speak in a public forum.
Thus the City of Danburg can impose time, place, and manner
restrictions on groups wishing to use the park, but cannot place
content restrictions on the use of the park. Widmar, 454 U.S. at

270. Cornelius v. NAACP Legal Defense and Educational Fund,

Inc., 473 U.S. 788, 800 (1985). Even if the violation of the
Establishment Clause serves as the compelling interest for a
content restriction, an injunction would not withstand
constitutional scrutiny because it is not narrowly drawn to
achieve that end. Thus the City may limit the duration of the
display or require a larger disclaimer sign, but it must issue

the permit to JCC to display the menorah.

CONCLUSION
For the reasons set forth above, I respectfully request this
Court to uphold the ruling of the Appellate Court.

Respectfully subnitted,

223-13-7103

Counsel for Respondent

20



