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1st DRAFT

SUPREME COURT OF THE UNITED STATES
No. 82-792

GROVE CITY COLLEGE, INDIVIDUALLY AND ON BEHALF
OF ITS STUDENTS, ET AL., PETITIONERS v. TERREL
H. BE-LL, SECRETARY OF EDUCATION, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE POWELL, concurring.
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government.
Grove City College (Grove City) may be unique among colleges in our country; certainly there are few others like it.
Founded more than a century ago in 1876, Grove City is an
independent, coeducational liberal arts college. It describes
itself as having "both a Christian world view and a freedom
philosophy," perceiving these as "interrelated." Joint Appendix, at A-22. At the time of this suit, it had about 2,200
students and tuition was suprisingly low for a private college. 1 Some 140 of the College's students were receiving
Basic Educational Opportunity Grants (BEOGs), 2 and 342
had obtained Guaranteed Student Loans (GSLs). 3 The
grants were made directly to the students through the De'Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3, n. 2.
'Grove City College v. Bell, 500 F. Supp. 253, 259 (WD Pa. 1980).
3
Grove City College, supra, 500 F. Supp., at 259.
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partment of Education, and the student loans were guaranteed by the federal government. Apart from this indirect
assistance, Grove City has followed an unbending policy of
refusing all forms of government assistance, whether federal,
state or local. It was and is the policy of this small college to
remain wholly independent of government assistance, recognizing-as this case well illustrates-that with acceptance
of such assistance one surrenders a certain measure of the
freedom that Americans always have cherished.
This case involves a Regulation adopted by the Department to implement§ 901(a) of Title IX (20 U. S. C. § 1681(a)).
It is well to bear in mind what § 901(a) provides:
"No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . . . "
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as the record in this case
shows-never has discriminated against anyone on account of
sex, race, or national origin. This case has nothing whatever to do with discrimination past or present. The College
therefore has complied to the letter with the sole purpose of
§ 901(a).
As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department, confronted as it is with cases of national importance that involve actual discrimination, would have respected the independence and admirable record of this college. But common sense and good judgment failed to
prevail. The Department chose to litigate, and instituted an
administrative proceeding to compel Grove City to execute
an agreement to operate all of its programs and activities in
full compliance with all of the regulations promulgated under
Title IX--despite the College's record as an institution that
had operated to date in full accordance with the letter and
spirit of Title IX. The Administrative Law Judge who
heard the case on September 15, 1978, did not relish his task.
On the basis of the evidence, which included the formal
published statement of Grove City's strong "non-discrimination policy," he stated:
It should also be noted that there is not the slightest hint

of any failure to comply with Title IX, save the refusal
to submit an executed Assurance of Compliance with
Title IX. This refusal is obviously a matter of conscience and belief. J. A., 94. (emphasis added) 4
The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
'These findings of the Administrative Law Judge have not been
questioned.
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I cannot believe that
the Department will rejoice in its "victory."
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JUSTICE POWELL, concurring.
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government.
Grove City College (Grove City) may be unique among colleges in our country; certainly there are few others like it.
Founded more than a century ago in 1876, Grove City is an
independent, coeducational liberal arts college. It describes
itself as having "both a Christian world view and a freedom
philosophy," perceiving these as "interrelated." Joint Appendix, at A-22. At the time of this suit, it had about 2,200
students and tuition was suprisingly low for a private college. 1 Some 140 of the College's students were receiving
Basic Educational Opportunity Grants (BEOGs), 2 and 342
had obtained Guaranteed Student Loans (GSLs). 3 The
grants were made directly to the students through the De'Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3, n. 2.
2
Grove City College v. Bell, 500 F. Supp. 253, 259 (WD Pa. 1980).
3
Grove City Callege, supra, 500 F. Supp., at 259.
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partment of Education, and the student loans were guaranteed by the federal government. Apart from this indirect
assistance, Grove City has followed an unbending policy of
refusing all forms of government assistance, whether federal,
state or local. It was and is the policy of this small college to
remain wholly independent of government assistance, recognizing-as this case well illustrates-that with acceptance
of such assistance one surrenders a certain measure of the
freedom that Americans always have cherished.
This case involves a Regulation adopted by the Department to implement §901(a) of Title IX (20 U. S. C.§ 1681(a)).
It is well to bear in mind what § 901(a) provides:
"No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . . ."
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as the record in this case
shows-never has discriminated against anyone on account of
sex, race, or national origin. This case has nothing whatever to do with discrimination past or present. The College
therefore has complied to the letter with the sole purpose of
§ 901(a).
As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department, confronted as it is with cases of national importance that involve actual discrimination, would have respected the independence and admirable record of this college. But common sense and good judgment failed to
prevail. The Department chose to litigate, and instituted an
administrative proceeding to compel Grove City to execute
an agreement to operate all of its programs and activities in
full compliance with all of the regulations promulgated under
Title IX---despite the College's record as an institution that
had operated to date in full accordance with the letter and
spirit of Title IX. The Administrative Law Judge who
heard the case on September 15, 1978, did not relish his task.
On the basis of the evidence, which included the formal
published statement of Grove City's strong "non-discrimination policy," he stated:
It should also be noted that there is not the slightest hint

of any failure to comply with Title IX, save the refusal
to submit an executed Assurance of Compliance with
Title IX. This refusal is obviously a matter of conscience and belief. · J. A., 94. (emphasis added) 4

The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
'These findings of the Administrative Law Judge have not been
questioned.
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other ·
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I cannot believe that
the Department will rejoice in its "victory."

~nvrttttt

<l}oud cf t4t ~nibh ~hdt.tr
Jla.sftingtcn, ~. <!}. 2llbi'!~

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

January 16, 1984

Re:

No. 82-792

Grove City College v. Bell

Dear Lewis,
Please join me in your concurring opinion.
Sincerely,

Justice Powell
Copies to the Conference

P. S.

~~

00

~

~~ _f(~~~
~

~~- ~~

fo -64 ~~ f-tr~

s

»uprtmt~Dlt11 if tlt~llltitt•
-.ulfington. J). <ij. 20~,.~

CHAM!!E:RS 01'"

THE CHIEF JUSTICE

January 16, 1984

RE:

82-792

Grove City Colle~e v. Terrel Bell,
Secretary of E ucation

Dear Byron:
Please show me as joining only in the judgment.

Mr. Justice White
Copies to the Conference

To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Rehnquist
Justice Stevens •
Justice O'Connor

01119

From:

Justice Powell

Circulated: _ _ _ _ _ _ _ _ __
Recirculated: _ _ _ _ _ _ _ __

2nd DRAFT

SUPREME COURT OF THE UNITED STATES
No. 82-792

GROVE CITY COLLEGE, INDIVIDUALLY AND ON BEHALF
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. JUSTICE POWELL, with whom CHIEF JUSTICE BURGER and
JUSTICE
O'CONNOR join, concurring.
[
As I agree that the holding in this case is dictated by the
language and legislative history of Title IX, and the Regulations of the Department of Education, I join the Court's decision. I do so reluctantly and write briefly to record my view
that the case is an unedifying example of overzealousness on
the part of the Federal Government.
Grove City College (Grove City) may be unique among colleges in our country; certainly there are few others like it.
Founded more than a century ago in 1876, Grove City is an
independent, coeducational liberal arts college. It describes
itself as having "both a Christian world view and a freedom
philosophy," perceiving these as "interrelated." Joint Appendix, at A-22. At the time of this suit, it had about 2,200
students and tuition was suprisingly low for a private college. 1 Some 140 of the College's students were receiving
Basic Educational Opportunity Grants (BEOGs), 2 and 342
had obtained Guaranteed Student Loans (GSLs). 3 The
grants were made directly to the students through the De' Yearly tuition for 1983 for fees, room, and board was $4270. Petitioner's Brief at 3, n. 2.
•Grove City College v. Bell, 500 F. Supp. 253, 259 (WD Pa. 1980).
3
Grove City College, supra, 500 F. Supp., at 259.
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partment of Education, and the student loans were guaranteed by the federal government. Apart from this indirect
assistance, Grove City has followed an unbending policy of
refusing all forms of government assistance, whether federal,
state or local. It was and is the policy of this small college to
remain wholly independent of government assistance, recognizing-as this case well illustrates-that with acceptance
of such assistance one surrenders a certain measure of the
freedom that Americans always have cherished.
This case involves a Regulation adopted by the Department to implement § 901(a) of Title IX (20 U. S. C. § 1681(a)).
It is well to bear in mind what § 901(a) provides:
"No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving federal financial
assistance . . . ."
The sole purpose of the statute is to make unlawful "discrimination" by recipients of federal financial assistance on
the "basis of sex." The undisputed fact is that Grove City
does not discriminate-and so far as the record in this case
shows-never has discriminated against anyone on account of
sex, race, or national origin. This case has nothing whatever to do with discrimination past or present. The College
therefore has complied to the letter with the sole purpose of
§ 901(a).
As the Court describes, the case arises pursuant to a Regulation adopted under Title IX that authorizes the Secretary
to obtain from recipients of federal aid an "Assurance of Compliance" with Title IX and regulations issued thereunder.
At the outset of this litigation, the Department insisted that
by accepting students who received BEOG awards, Grove
City's entire institution was subject to regulation under Title
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to
executing this Assurance. One would have thought that the
Department, confronted as it is with cases of national importance that involve actual discrimination, would have respected the independence and admirable record of this college. But common sense and good judgment failed to
prevail. The Department chose to litigate, and instituted an
administrative proceeding to compel Grove City to execute
an agreement to operate all of its programs and activities in
full compliance with all of the regulations promulgated under
Title IX-despite the College's record as an institution that
had operated to date in full accordance with the letter and
spirit of Title IX. The Administrative Law Judge who
heard the case on September 15, 1978, did not relish his task.
On the basis of the evidence, which included the formal
published statement of Grove City's strong "non-discrimination policy," he stated:
It should also be noted that there is not the slightest' hint
of any failure to comply with Title IX, save the refusal
to submit an executed Assurance of Compliance with
Title IX; This refusal is obviously a matter of conscience and belief. J. A., 94. (emphasis added) 4

The Administrative Law Judge further evidenced his reluctance by emphasizing that the Regulations were "binding"
upon him. J. A. 95. He concluded that the scholarship
grants and student loans to Grove City constituted indirect
"federal financial assistance," and in view of the failure of
Grove City to execute the Assurance, the Regulation required that the grants and loans to its students must be "terminated." J. A., 96. The College and four of its students
then instituted this suit in 1978 challenging the validity of the
Regulations and seeking a declaratory judgment.
These findings of the Administrative Law Judge have not been
questioned.
4
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The effect of the Department's termination of the student
grants and loans would not have been limited to the College
itself. Indeed, the most direct effect would have been upon
the students themselves. Absent the availability of other
scholarship funds, many of them would have had to abandon
their college education or choose another school. It was to
avoid these serious consequences, that this suit was instituted. The College prevailed in the District Court but lost
in the Court of Appeals. Only after Grove City had brought
its case before this Court, did the Department retreat to its
present position that Title IX applies only to Grove City's financial aid office. On this narrow theory, the Department
has prevailed, having taken this small independent college,
which it acknowledges has engaged in no discrimination
whatever, through six years of litigation with the full weight
of the federal government opposing it. I cannot believe that
the Department will rejoice in its "victory."
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