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VIRGINTIA:

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA

... COPY

COMMONWEALTH OF VIRGINIA, :
ET AL. :

Plaintiffs,
Chancery No. 96-1241

e e e

vs.
: Volume V
LASZLO N. TAUBER, ET AL. :

Defendants.

Courtroom No. 4

Alexandria City Courthouse

Alexandria, Virginia

Monday, .

February 7, 2000

The above-entitled matter came on to be

heard before the HONORABLE ALFRED D. SWERSKY, Judge,
in and for the Circuit Court of Alexandria,
Alexandria, Virginia beginning approximately at 9:45
a.m., before Jean Townsend, Stenotype Reporter and

Notary Public in and for the Commonwealth of Virginia,

when were present on behalf of the respective parties:

MISTY KLAPPER & ASSOCIATES

(703) 780-9559 J.APP. 2029
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APPEARANCES OF COUNSEL:
FOR THE COMPLAINANTS:

LAWSON & FRANK

BY: MARC BETTIUS, ESQUIRE
BY: DEBRA FITZGERALD-O'CONNELL, ESQUIRE
BY: INA CHARVET, ESQUIRE

6045 Wilson Boulevard

Suite 100

Arlington, Virginia 22205

OFFICE OF THE ATTORNEY GENERAL

BY: RICHARD SCHWEIKER, JR., ESQUIRE
ASSISTANT ATTORNEY GENERAL
900 East Main Street
Richmond, Virginia 23219

MISTY KLAPPER & ASSOCIATES

(703) 780-9559 J.APP. 2030
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FOR RESPONDENTS:

BEACH
BY:

& ASSOCIATES

BARBARA BEACH, ESQUIRE

416 Prince Street
Alexandria, Virginia 22314

THE JEFFERSON LAW FIRM

BY:

LONG,

BY:

STEPHEN COCHRAN, ESQUIRE
6862 Elm Street

Seventh Floor

McLean, Virginia 22101

ALDRIDGE & NORMAN
GASPARE J. BONO, ESQUIRE

701 Pennsylvania Avenue N.W.

Suite 600
Washington, D.C. 20004

HIRSCHKOP & ASSOCIATES

BY:

PHILIP HIRSCHKOP, ESQUIRE
108 West Columbus Street
Alexandria, Virginia 22314

HENRY & O'DONNELL

BY:

KEVIN M. O'DONNELL, ESQUIRE
4103 Chain Bridge Road
Suite 100

Fairfax, Virginia 22030

J.APP. 2031
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I N D E X

PLAINTIFF'S EVIDENCE: PAGE:

WITNESS: ROBERT E. WILSON:

Direct Examination by Mr. Bettius ............ 6
Cross Examination by Mr. Cochran ............ 40
Cross Examination by Mr. Bono .............. 123
Redirect Examination by Mr. Bettius ........ 193
Recross Examination by Mr. Cochran ......... 206

WITNESS: SHARON K. MOORE

Direct Examination by Mr. Bettius .......... 208
Cross Examination by Mr. Cochran ......... .. 248
Cross Examination by Mr. Bono .............. 272
Cross Examination by Mr. Hirschkop ......... | 279
Cross Examination by Mr. O'Donnell ......... 286
Redirect Examination by Mr. Bettius ........ 298
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Plaintiff's Exhibit AAA ........ .. it 7
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PROCEEDINGS

MR. MATTHEW: Your Honor, just a small
administrative matter. May it please the Court,
Charles Matthew for the INOVA Complainants. Your
Honor, I must apologize on behalf of Mr. Trainer
(ph.). He had an unavoidable conflict for today and I
hope the Court will permit my appearance today.

THE COURT: Certainly.

All right. Mr. Bettius?

DIRECT EXAMINATION

BY MR. BETTIUS:

Q Mr. Wilson, when we adjourned I was asking
you if the Court were to conclude £hat rental, under
the 1994 agreement --

MR. BETTIUS: And, Your Honor, I want you
to understand that that's not our position and that it
is a proper charge. |

BY MR. BETTIUS:

Q But if you afforded to the Respondents rent

all the way through to 2005, have you made those

adjustments?
A Yes, I have.
Q Do you have them on an exhibit?

J.APP. 2034

MISTY KLAPPER & ASSOCIATES
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A I do.

MR. BETTIUS: Your Honor, we'd like this
identified as our next exhibit.

THE COURT: 1I'm not sure where we are for
the Complainant. We were using zeros, weren't we?

MR. BETTIUS: Can we call it Plaintiff's
AAA? We'll correct the numbers later.

THE COURT: All right. Let's just call it
Plaintiff's AAA.

(Whereupon, a document was marked as
Plaintiff's Exhibit AAA.)

BY MR. BETTIUS:

Q If rent pursuant to the '66 lease,

Mr. Wilson, is carried to the year 2005, can you give
the Court the total amount of the adjustment that's
necessary to make to your previous number?

A Yes, I can. And, actually, just to clarify
that, if we were to adjust the '66 lease and then the
legitimate lease subsequent to that, that reflected
that additional.occupancy of space, such as the '68
lease, it crescendos out beyond 1994 to 2005. That
would have the impact of increasing the rentals on

those leases by approximately 4.8 million dollars,
J.APP. 2035
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which would, in effect, in my view, add to the profit
under those leases to Respondents by approximately 4.8
million in addition to the approximately 3.2 million
dollars of profit, of profit in those leases as was
referred to in our accounting.

Q If you extend that rent forward, is there
any real property or improvement to real properties
that's actually being enjoyed by INOVA or anyone else
past 19947

A Well, in 1994 the hospital ceased to
operate. There was no occupancy and, hence, no, in my
mind, no'occupancy costs.

Q Who has had control and use of the

improvements since the execution of the settlement

agreement?

A Since the execution of the settlement
agreement?

Q Yes.

A The joint venture has.

Q You.had previously testified -- I'd like to

finish up, if I could, Mr. Wilson, the 1982 lease
agreement. Can you tell me, sir, what was done or

what use was made by Respondents of the 2.2 million

MISTY KLAPPER & ASSOCIATES J.APP. 2036
(703) 780-9559
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9
dollars that was paid for tﬁe tangible and intangible
operating assets of JMHC?

A Right. You've got 2.2 million dollars of
proceeds that came from acquiring those assets.
Essentially it went for ultimately two purposes. One
was to pay off the remaining mortgage obligation and
also to, in a year or two hence, to repay -- redeem,
in effect, outstanding stock, about 129,000 shares.

Q Is there any track of that money tg
ultimate fouféh floor improvements that were made,
Mr. Wilson?

A I didn't see any evidence of that.

Q Is there any basis that you can determine
for the rental of the third or foﬁrth floors if |

there's not an existing hospital on the site?

A No.
Q If there is no existing hospital on the
site -- strike that. Do you recall what the recited

consideration was for the -- let me go back. The rent

that was to be ﬁaid -- and who was the lessor under

the 1982 agreement?

A The lessor was the operating company, JMHC.
Q What was the rent that was to be paid to
“ JAPP.2037

MISTY KLAPPER & ASSOCIATES
(703) 780-9559
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1 JMHC?
~
2 A By HGV?
3 Q Yes, sir.
o, 4 A A million dollars a year.
5 Q Do you view that in terms of your
6 undérstanding of the agreement -- in fact, the
ﬁ“ 7 Respondents' own testimony -- as being anything that
8 relates to just real estate?
9 A What HGV was acquiring were the rights to
B 10 operate the hospital with full license or for a period
11 of the lease.
. 12 Q If the Respondents are correct in their
13 testimony that it was an obsolete hospital, what
14 effect does that have on your judgment as to whether
= 15 or not this was a payment for real estate or the use
| 16 of buildings? |
17 A Well, it would suggest to me that if the
|
A 18 physical facility were obsolete, that the entire value
19 of those lease payments really relates to, again, the
flﬁ 20 license orxr the'oberating ability.
21 Q In fact, the lease itself breaks down --
22 does the lease make any di;E;ion of payments for
= 23 mortgage obligations and debt service on the real
MISTY KLAPPER & ASSOCIATFS : J.APP. 2038
- (703) 780-9559
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estate?

A Yes, it does. It spells out $760,000 of
the million that's, kind of, basic rent; and then,
along with other provisions, provides for $240,000
designated, at least in the document itself, as the
amounts to cover existing obligations.

Q So, all of the existing obligations are
covered by the $240,000 payment that's segregated on
the document; is that your understanding?

A Presumably, and the lease, yes.

Q Now, is the exaction of $240,000 for
obligations consistent with the '66 lease?

A No. 1It's not consistent with that
provision at all.

Q Do you recall where that $240,000 number
comes from, which amendment?

A Let me think. I don't know if I recall. I
don't recall.

Q Let me show you the document. I know there
are a lot of transactions to keep in your mind.

MR. BETTIUS: I'm going to show the witness

Exhibit 324.

MR. COCHRAN: Can we identify fcr the
J.APP. 2039

MISTY KLAPPER & ASSOCIATES
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record what the exhibit is?
MR. BETTIUS: The 1980 lease, lease
amendment .
BY MR. BETTIUS:

Q Does that refresh your recollection as to
where the $240,000 a year obligation for lease and
mortgage payments arose?

A Well, the 1980 lease increases the rent and
specifies that it was due primarily to expansions,
renovations and updating care facilities, certain

hospital rooms, et cetera.

Q Are those the MOB improvements, sir?
A Yes.
Q Now, is that lease consistent, sir, with

the 1966 lease?

A No, it's not. .

Q You are reciting what was going on with the
2.2 million dollars, Mr. Wilson. Do you know whét
$909,000 of that money was used for?

A Yes. That was used to redeem, again,
approximately 129,000 shares of stock.

Q Do you recall the circumstances that gave

rise to the issuance of the stock issue of which that

MISTY KLAPPER & ASSOCIATES J.APP. 2040
(703) 780-9559
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$129,000 was a part?

A The original stock issue?

Q Yes, sir.

A That was ultimately redeemed?

Q Yes.

A That goes back to 1971 purportedly with the

transaction that whereby JMHC was created and issued
240,000 shares to the participants in the joint
venture at that time.

Q Do you know what the nature of the assets
conveyed were from 240,0007?

A Yes. In return for that 240,000 shares,
the partnership conveyed its operating assets, which
consisted of real estate, land and buildings. |

Q In terms of your understanding of this
$909,000, what relationship does it have to the
purported equity contribution of the Respondents in
this case?

A Well, it's well in excess of any equity
contribution of—the Respondents, that's for sure.

Q At this point, do the Respondents, in terms
of having contributed any equity to the transaction,

have any money invested in the transaction?

MISTY KLAPPER & ASSOCIATES J.APP. 2041
(703) 780-9559
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A Not by anything ghat I would be willing to
determine and, in fact, there is references in
memoranda minutes that suggest that the partners at
one time had no money in the property.

Q Do you know -- you've indicated that the
residue of the money was invested by the Respondents
and used to pay off the mortgage?

A Yes, invested in CDs basically and also
used to pay off the mortgage.

Q And I'm going to ask you if you can take a

look at this exhibit and tell me if those investments
had another objective.
MR. BETTIUS: I'm showing the witness
Dr. Peters' letter. I think he testified to it
before, which is Exhibit 971, as to what was done with
the money relative to the fourth floor.
MR. COCHRAN: Your Honor, he went over this
on Friday.
THE COURT: It does sound awfully familiar.
MR. BETTIUS: I withdraw the question.
BY MR. BETTIUS:
Q Is there a quintessential transaction on

all the transactions engaged upon the Respondents that

MISTY KLAPPER & ASSOCIATES jApp.2042
(703) 780-9559
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really evidences the comminéling or self-interests of
the Respondents in dealing with the operating assets
of the charity or with JMHC?

A Well, as I testified on Friday, I think the
whole period of time is replete with commingling of
the charity's assets with that of the Respondents'. I
guess, to me, it sort of culminates in the 1992
binding agreement between INOVA or Fairfax Hospital
Association and the Respondents where up to that time
INOVA had an operating lease arrangement since 1985 to
operate the hospital.

Based on documentation I was able to read,
they wanted to get out of that lease for sure. They
wanted to shut down the hospital. And there-was this
correspondence back and forth between Dr. Tauber and
others and INOVA representatives where they hit upon a
notion of exchanging real estate assets, commercial
building for the hospital, and that appeared to be all
about trying to achieve a tax-free exchange building
for building and then a rental stream, if you will, of
the hospital itself continues to flow to the
Respondents by virtue of a rental agreement, in

effect, to lease space in the building. I mean, to

MISTY KLAPPER & ASSOCIATES J.APP, 2043
(703) 780-9559
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me, that probably constitutes the turn of events, if

you will, of this vast commingling that occurred.

Q Based on what you've seen, in terms of
putting -- mixing the real estate issues with the
consideration of business issues, was there any
valuation problem with what they were trying to do in
terms of how they were valuing the hospital assets in
the exchange? ..

MR. COCHRAN: Objection, Your Honor. The
witness has Eéstified, both in this trial and the last
trial, he's not a valuation expert. He has no
expertise --

MR. BETTIUS: I'm not asking him to make a
valuation, Your Honor. | ‘ |

THE COURT: Just a minute, Mr. Bettius.

MR. COCHRAN: He just asked him what'was
the -- a question dealing directly with valuation.

THE COURT: I'll overrule the objection.

BY MR. BETTIUS:

Q In tefms of the wvalues that were
established in the exchange, were they based upon any
value or fair market valuation or appraisal?

A Well, based upon the letters that I saw,

MISTY KLAPPER & ASSOCIATES JAPRZ&M

(703) 780-9559
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- 1 the value determination was.predicated on the
2 underlying value of the Cambridge Court building. And
3 that was, in effect, translated or became the value of
) 4 the hospital in this purported transaction.
5 Q Do you remember what that number was?
6 -\ It was 12 million plus 700,000 or something
i 7| like that.
8 Q That's correct. 1In terms of valuations
9 submitted in this case, what was the approximate value
- 10 that the parties now concede was the real value of
11 ;hat building at this time, do you know?
-~ 12 A I'm sorry?
13 , Q Have you seen valuations that are going to
14 be submitted in this trial?
™ 15 A In this trial? i
16 Q Yes, sir. What the real value of that
17 building was in 1992.
-
18 MR. COCHRAN: Your Honor, if there's an
19 appraisal or a document, we need not ask Mr. Wilson
- 20 about that. Thé document will speak for itself.
21 THE COURT: The question was if he has seen
22 one? B
- 23 MR. BETTIUS: Yes.
MISTY KLAPPER & ASSOCIATES J.APP. 2045
-~ (703) 780-9559
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THE COURT: I'll‘let him answer that.
BY MR. BETTIUS:

Q Do you know what the relative amount of the’
appraisais that are being exchanged by the parties
are?

A Well, if you're referring to the
Respondents' accounting and the value of the -- the
net value, if you will, of the assets as of the 1992
dates, I recall it was a million two or something.

Q If the building was, in fact, as has been
testified to here, an obsolete white elephant, is
there any basis upon which you could understand a
value being attached to that building being worth 12.7
million dollars without a license? |

MS. BEACH: Your Honor, I would, again,
like to make an objection. This is not a wvaluation --

THE COURT: He hasn't asked him a valuation
question. He's asked him an accounting question, I
thought.

MS. BEACH: Your Honor, he's asked him
about the value that he could place on the building --

THE COURT: He didn't ask him about placing

a value. He's using the values that have been placed

MISTY KLAPPER & ASSOCIATES meimg
(703) 780-9559
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on the building. I overrule the objection.

I'm sorry, Mr. O'Donnell.

MR. O'DONNELL: I would have to agree. I
think what he's asking the witness is to opine about
whether or not a value of 12 million dollars for the
building is appropriate in his opinion. He is not an

expert in real estate valuation. He hasn't been

qualified.
THE COURT: 1I've overruled the objection.
BY MR. BETTIUS:
Q If the building's a white elephant and now

isn't going to have a license, based on their own
testimony, can you find any reasonable basis for
asserting that the building that's being transferred,
the hospital building, is worth 12.7 million dollars?

A The building itself is only worth as much
as either the operating license or the revenue that
might flow from the related transaction.

Q Based on what the parties did, did you see

any evidence at'all that they really tried to bargain

over what the license was worth without mixing all

these real estate issues in?

A No. It seemed to me it was structured as a

MISTY KLAPPER & ASSOCIATES LAPP. 2047
(703) 780-9559 '
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real estate deal, pure and simple, and revenues in
rentals flowing out of that.

Q In effect, for tax purposes, what would
this upward value of 12.7 million and attaching it the
building, what value did that have to the Respondents?

A There are tremendous tax advantages to
having it structured as a tax-free exchange.

Q Would it be fair to assume that both
parties dealing with the transactions, that they were
both very cognizant that there were values being
exchanged for tax purposes?

MR. COCHRAN: Your Honor, how can he assume
that?
THE COURT: Tell me about that one,

Mr. Bettius.

MR. BETTIUS: Your Honor, that's common
sense --

THE COURT: Maybe I could figure that out
without the expert witness testifying to it?

MR. BETTIUS: I withdraw the gquestion.

THE COURT: I didn't say I had figured it
out, I said maybe I could. The objection is

sustained.

MISTY KLAPPER & ASSOCIATES J.APP. 2048
(703) 780-9559
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MR. BETTIUS: Let me show the witness
Exhibit 203. This is a --

THE COURT: I'm sorry. The number again,
Mr. Bettius?

MR. BETTIUS: 203, Your Honor. Excuse me,
461. I've given you the wrong number. 1It's a letter
from Dr. Tauber to his investors.

BY MR. BETTIUS:

Q Does he give some indication of what their
basis is with respect to their ownership of the
building?

A Yes, he does. I have reviewed this
previously. If you would like me to paraphrase?

Q Just tell me what the basis is, how he
described their basis.

A Their tax basis is basically zero.

0 Well, if it's practically zero, can you now
tell me whether or not there are substantial benefits
that are attached to a 12.7 million --

MR. EETTIUS: Your Honor, I think you can
figure that out without -- I withdraw the question.
BY MR. BETTIUS:

Q Now, the litigation ensued relative to that

MISTY KLAPPER & ASSOCIATES

J.APP. 204
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agreement, did it not?

A Yes, it did.

Q Did that litigation have anything to do
with the value of the license as you understand it?

MR. COCHRAN: Objection, Your Honor. Lack
of foundation.

MR. BETTIUS: Your Honor, I'm going to ask
the Court to take judicial notice. 1It's an issue that
was tried in this very court and had nothing to do
with the license. It was a question of title. As you
recall, they tried to file a title action and the
parties settled. We can get the file up here if we
need to.

MR. COCHRAN: My only objection is this.
witness has no knowledge and has not been shown to
héve any knowledge about that lawsuit.

THE COURT: Objection sustained.

BY MR. BETTIUS:

Q In terms of the resolution of that suit,
can you find any'basis whatsoever to attribute any
value based on that document to the land, buildings,

or improvements?

MR. COCHRAN: Your Honor, same objection.

MISTY KLAPPER & ASSOCIATES
J.APP. 2050
(703) 780-9559
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If he doesn't have any knowledge about the lawsuit, he
cannot testify as to how the lawsuit was settled.
THE COURT: 1I'll let him answer that one.
I'll overrule the objection.
BY MR. BETTIUS:

Q Can you find any basis whatsoever under
that settlement agreement to attribute any wvalue to
the land, buildings or improvements?

A Well, I have read the binding agree&ent and
I have read the settlement agreement and tried to tie
the two together. 1I've seen no reference whatsoever
in the settlement agreement to any land, buildings or
other real estate consideratigns that revolve around
licensure and hospital licensing ébility. |

Q Do you ever see that the Respondents in all
the documents that you've seen, Mr. Wilson, that there
was any, during this period of time, attempt by the

parties to value the license?

A No.

Q If, in fact, the Court concludes from
reading this file that the land was simply withdrawn
as part of the resolution and they went on, can you

determine from that if that's -- well, I'll ask you a

MISTY KLAPPER & ASSOCIATES T.APP. 2051
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hypothetical. If they simpiy withdrew the land and
settled and if the Respondents got the land back and
INOVA was permitted to terminate, can you find any
basis on that kind of hypothetical situation to afford
any value in the INOVA settlement to anything but the
license?

A No. It would strictly be 100 percent
applicable to the license itself.

Q If, indeed, there had been direct marketing
for the license, can you come to an opinion, from the
standpoint of your knowledge of the transaction and
accounting of the transaction, if ultimately a lot
more money or significantly more money would have been
obtained for the license without the litigation aﬁd
the other problems?

MR. COCHRAN: We are really asking a
valuation question here, Your Honor. 1I'd like a
continuing objection.

THE COURT: I need you to repeat that. You
lost me about hélfway through. Repeat your question,
please.

BY MR. BETTIUS:

Q If, in fact, there had been direct

MISTY KLAPPER & ASSOCIATES J.APP. 2052
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bargaining for the license.instead of this commingled
bundle of rights, do you think, based on what you've
seen and your understanding of the transaction, that
there would have been substantially more money
produced --

MR. COCHRAN: Your Honor --

THE COURT: Please let me hear.the
guestion. Go ahead, Mr. Bettius, finish the question.

BY MR. BETTIUS:

Q -- if the license would have achieved a
much higher value if it had not gotten involved in all
the real estate issues and litigation?

THE COURT: Objection sustained.

MR. BETTIUS: Your Honor, if the Court will
hear me on this issue. You can't have the back side
of a transaction and then say once the real estate is
removed, then all this values and the license and
that -- they appropriately established the value of
the license. More than a year had gone by. They had
lost their tenant for the property and they dealt with
commingled assets, they took those out. And you're
going to hear an argument somewhere down the line that

this litigation was beneficial to the license, they

MISTY KLAPPER & ASSOCIATES J.APP. 2053
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never dealt with the 1iceﬂse so we'll never know. And
that's basically my position.

THE COURT: All right. Objection is
sustained.
BY MR. BETTIUS:

Q We have discussed the issue of private
inurement in this case, Mr. Wilson. Can you £find
after the repayment of the stock issue -- the 1972
stock issue -- any basié whatsoever for entitlement by
the Respondents to anything other than the '66 lease?

A Well, after that point in time, that is the
repayment for the redemption actually of the stock for
bpnds and the ultimate payment to pay off the bonds.
There was no basis that I could tell for any position
that the Respondents had in tﬁe operating company.

And everything that flowed th?ough the operating
company subsequent to that down through today and
beyond would be driven and, I think, dictated by the
'66 lease, again, as the primary economic relationship
between the parties that was established back then.

Q If they received any additional money
whatsoever, what has to be the source of that money,

based on your understanding?

MISTY KLAPPER & ASSOCIATES J.APP. 2054
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A It's coming from the operations and the

operating license.

Q Respondents testified that the doctors put
in a lot of time in connection with the hospital. 1Is
that in any way -- can you tell us how that relates to

your experience with all those hospitals that you deal
with on a regular basis?

A Well, hospitals -- physicians make
hospitals run; they make them successful. Physicians
spend untold hours around hospitals in voluntary
positions, even sitting on boards; that's just the way
the industry is. And I think that any economic
relationship between physicians and hospitals where
physicians are paid for services still has to meet
legal tests with respect to private inurny and private
benefit.

Q Have you ever seen a hospital where the

physicians are disinterested in its operations?

A Have I ever seen an example of that?
Q Yes.
A Usually if there's great antipathy between

the physicians and hospital administration for some

reason.

MISTY KLAPPER & ASSOCIATES
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Q In terms of where we are in these
transactions, the location of the Respondents and
their offices next to the site, based on your
experience, who does that benefit?

A Well, it benefits both the physicians and
the hospital.

Q And Mr. Cobb testified that if physicians
cease to support hospitals, they fail. Do you agree

with that?

A I agree with that wholeheartedly.

Q Do you see that in this case?

A Yes.

Q In Mr. Cobb's methodology, there's been

some testimony that your methodologies are the same,
were not very different. Do you agree with that?
A No, I don't agree with that.

MR. COCHRAN: Your Honor, he answered this
question Friday4as well.

MR. BETTIUS: I'm just going to use that as
a basis to establish the question.

THE COURT: All right. Go ahead.

BY MR. BETTIUS:

Q When you employ a methodology such as

MISTY KLAPPER & ASSOCIATES J.APP. 2056
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;AQ 1 Mr. Cobb's, do you think it's unusual that he missed
2 transactions?
3 A No, I don't. I think it's -- it could be a
=, 4 likely outcome because of what appears to be, kind of,
5 taking, again, the creation of hypothetical balance
6 sheets that have one foot in reality and one foot
= 7 based upon some presumed or hypothetical transactions
8 and then trying to roll those forward.
9 I think it's very likely that you're going
a 10 to miss some things. And particularly if you haven't
11 had the opportunity to get underneath and behind the
-~ 12 true inner workings of the relationship between the
13 parties here in this case, you're going to miss some
14 of that.
L~ 15 Q Was there a significant or was there an |
16 insignificant basis or data that informed you exactly
17 what happened in connection with the sale of the lease
= 18 back in '75, that it was a swap for bonds? Did you
19 find that well documented within the transaction?
-~ 20 A Yés.
21 o) Mr. Cobb, I think, testified that he had
22 never seen the 1982 lease amendment between
N 23 Respondents and the hospital. Do you think that was a
MISTY KLAPPER & ASSOCIATES
S (703) 780-9559 1.APP. 2057
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relatively important or unimportant transaction in
terms of the diversion of income?

A I think that transaction was one of the
most important in doing this accounting.

Q Is that where the major diversion of
results begins between the two of you?

A It begins there and goes full force in 1985
with the INOVA lease.

Q What is the economic impact on an annual
basis of the”failure to appropriately account for the
'82 amount?

A About $900,000 a year.

Q And it carries forward from what period of

time to what period of time?

A That carried forward from 1982 to 1985.

Q And then what happened in terms of 1985
forward?

A In 1985 we now have a new lessee, Fairfax

Hospital Association. The economic impact of that is

about 1.375 million dollars a year because none of the
revenue flows from that transaction stayed within the

operating company; and then it escalated from there

because there are provisions for increasing.

MISTY KLAPPER & ASSOCIATES - J.APP. 2058
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;ﬂh 1 Q Can you find an§ bagis or justification --
2 and if you can, tell me what it is -- for dividing
3 rents between the third floor and -- strike that.
~ 4 Can you find any basis for not honoring the $11,760
5 payment for the third MOB lease going forward?
6 -\ No.
™ 7 Q Did they ignore that in subsequent numbers
8 that they represent in their accounting?
9 A Yes, they did.
N
10 Q On what basis do they allocate fourth floor
11 rentals, if you know?
jﬂR 12 A It was on the basis of square footage usage
13 that they're applying, what seemed to me, to be a
14 very, very high rental rate of $20 a square foot. And
-~ i5 using that, in effect, to penalize the charity, the
16 operating company, for space utilized at a very high
3 17 rate.
s 18 Q Is there any basis whatsoever to -- for the
19 Respondents to claim that they contributed a single
- 20 dollar to the fourth floor?
21 A No.
22 Q Is there any evigghce of a capital
‘p\ 23 contribution to any improvements in the hospital after
. MISTY I:??l;)PEI;Bg-Z;.gg(;CIATES JAPP. 2059
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19757

A I couldn't £find any.

Q Do Respondents claim any capital
contributions to any improvement in the hospital in
their accountings after 1975?

A I couldn't find any accounting for capital
contributions at all in their accounting.

Q You previously testified, I believe, that
what occurred in 1975 was that they began to act like
a taxpayer, decreasing re&enues from the operations

and moving them into lease payments.

A - Correct.
Q What was wrong with that?
A Well, this was a charity. This was an

organization that had been established to provide
medical services and to uphold its charitable purpose.
It wasn't about meeting profit and paying taxes on

those profits.

Q Whose assets were they dealing with?
A We're dealing with the charity's assets.
Q If you own or have the right to deal with

these assets, what do you call that, tax planning?

A In what kind of a scenario?

P

KLA IATE
MISTY PPER & ASSOC s 1APP. 2060
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Q Let's suppose ysu've got two related
companies and there's an identity of ownership of
assets and in order to minimize corporate tax you
start shifting revenues.

A Sure. )

Q You do that every day, don't you?

A It happens all the time. That's fair and
legitimate under the guidance of the tax code.

Q What do you call that if there are
charitable assets and they do that?

A I would probably call that privaté
inurement.

Q Now, have you gone back and looked at your

accounting and the way the Respondents were viewing
their operations to see if there's a match between the
results that you're reporting and the way they weré
dealing with the assets?

A We did go back and compare and try to
understand the Respondents' accounting and how that --
and juxtaposed ﬁhat against our accountiﬁET“Yeé.

Q When you say the hospital's doing well,

what do the corporate minutes and the Respondents'

reactions say?

MISTY KLAPPER & ASSOCIATES J.APP. 2061
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A There's many, m;ny references to having a
good year, volumes are up, the desire at one p&int to
go to Wall Street and issue stock publicly in the
hospital.

Q How are the Respondents' conclusions at
various times to deal with the way the Respondents
are, in fact, treating the assets?

A Well, they don't square with one another.

Q When you value an accounting or a financial
document, do you look at what happened oxr do you look
at it in a hypothetical sense?

A Well, I think accounting is all about
trying to quantify actual events that take place so
you deal with reality.

MR. BETTIUS: Your Honor, I'm just going to
go through some final numbers.

BY MR. BETTIUS:

Q Do you find that JMHC was ever wound up?

A No.

Q Has a final tax return ever been filed for
it?

A I saw no evidence of that.

Q Does it still have assets on its books?

MISTY KLAPPER & ASSOCIATES J.APP. 2062
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A The last tax reéurn that I saw had a
balance sheet that showed assets and liabilities.

Q Are they any way accounted for in this
case?

A No.

Q Do you have a copy, sir, of your income
statement summary?

A I believe I do, but let me check and make
sure of that. Yes, I do.

Q And does it reflect the income, accounting,

for the total income of Jefferson Memorial Hospital

from 1965 through the year 20067

A Yes, it does.
Q And is this net income?
A This is net income.

MR. BETTIUS: Your Honor, I guess that's
going to be AAAl.
THE COURT: Let's call it four As.
BY MR. BETTIUS:
Q Mr. Wilson, that final number of net
income, total net income, is what, sir?
A The total net income is $51,75,583.

Q Now, that's not adjusted, is it, for

MISTY KLAPPER & ASSOCIATES  J.APP.2063
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present wvalue?

A No, it's not.

Q And it contains no valuation assumptions
whatsoevexr?

A None whatsoever.

Q Now, I asked for the calculation, and I

guess this would be AARA, which has already been
admitted in evidence. If the Court awards Respondents
through the entire terms of the lease, the '66 lease
rental, have you come to a number that would have to

be subtracted from the 51 million?

A Yes.

Q And that would be the $4,819,794?
A That's correct.

Q Have you, in addition, done a

reconciliation between the two accountings, yours and
Respondents'?
A Yes, of sorts. It requires an explanation.
Q All right, sir.
MR. BETTIUS: Your Honor, this would be
five As, I guess?
THE COURT: All right. That will work.

BY MR. BETTIUS:

MISTY KLAPPER & ASSOCIATES J.APP. 2064
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Q The Court has tﬁis document. Would you
explain -- you said it needs an explanation.
A I just want to make sure I'm looking at the

same copy the Court is looking at. If you look at the
last page, last column, last line, you'll notice the
$51,75,583. The Respondents are accounting for
income. And income in this case, I believe, based
upon a reconciliation of conversations we had late
last week, is $2,788,52. The explanation that_needs
to be made he;e, though, is that the Respondents'
accounting is not driven off of identify and account
for all revenues and expenses. It's about trying

to --

Q In fact, it doesn't evef attempt to account
for total revenues and total expenses?

A That's correct. Their methodology is
really more about trying to take revenues and net
revenues and push them forward year to year and then
stop at those four balance sheet dates that I referred
to in my previoué testimony and use that as a basis
for making a valuation determination.

Q Do you think that a valuation determination

is appropriate in a fiduciary account?

MISTY KLAPPER & ASSOCIATES J.APP. 2065
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A I don't think so. I think fiduciary
accounting is about accounting for revenues, expenses,
accretions, benefits, anything that flows from the
assets and use of those assets.

Q What adjustment -- and I assume the
adjustments need to be made between this $51,075,000
and the 2 million and 7, is that what you're talking
about, these right here?

A Yes.

Q What should the Judge have there as the
appropriate numbers, Mr. Wilson, or are these the
appropriate numbers?

A To the best of my knowledge, these are the
appropriate numbers. They certainly are our
appropriate numbers.

Q So the revisions you were talking about and
the explanations are accounted for in this document?

A I believe so.

Q Did you prepare a sheet that indicates the
differences in-ﬁethodologies?

A Yes.

MR. BETTIUS: Aﬂgﬁthat's the next exhibit,

Your Honor.

(703) 780-9559
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THE COURT: All.right. Let's switch
letters and make it a double B.
BY MR. BETTIUS:
Q One of the questions that has been asked,
Mr. Wilson, is whether or not proper provisions were
made for capital reserves. Do you have a response to

that, sir?

A That's hard to judge as proper and adeguate
levels of capital reserves. I guess I would have to
say this: It appears to me on the surface that, in

fact, there very well may have been insufficient
capital reserves. At least, they could have been more
significant. My response to that is, those capital
reserves were there all the time other than the fact
that 51 million dollars has been taken away from the
charity that would have been ample for the operations
of the hospital.

Q Well, does that analysis -- what effect did
noncash expenditures have on the capital reserve, to
the extent you have noncash expenditures? Does that
increase working capital or decrease it?

A Well, it increases working capital if you

have noncash expenses.

MISTY KLAPPER & ASSOCIATES J.APP. 2067
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Q Whose money was.invested for working
capital in this transaction?
A The charity's money was invested.
MR. BETTIUS: No further questions.
THE COURT: Mr. Cochran-?
CROSS EXAMINATION.

BY MR. COCHRAN:

Q Good morning, Mr. Wilson.
A Good morning.
Q I take it that you believe Mr. Cobb's

accounting has a number of errors in it?

A Yes.

Q As part of your work on this case and as
part of your work on all accountings, you analyze and
review financial statements, do you not?

A Yes. )

Q And that was the starting point in this
case for both your analysis and Mr. Cobb's analysis?

A That's correct.

Q You would agree with me, would you not,
that the footnotes to financial statements are an

integral part of most statements?

A I would.

MISTY KLAPPER & ASSOCIATES J.APP. 2068
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Q And is it safe tg say that you reviewed
both the financial statements and the footnotes
carefully before rendering your accounting?
A I did my best.
Q And you saw Mr. Cobb's accounting before
completing your accounting, did you not?
A Yes.
Q So you had the benefit of his analysis
before finalizing your accounting?
A I believe that's true.
Q And I think you testified on Friday that
you did not make any errors in your accounting?
A To the best of my knowledge.
Q But you made a major error, did you not, a
$765,000 error?
A It was a difference in approach that led to
a different result.
Q We're talking about the equipment leases,
are we not?
A Yes,'we are.
Q And the footnotes specifically address the
equipment leases, do they not?
A Yes, in some years they do, although maybe

MISTY KLAPPER & ASSOCIATES 1.APP. 2069
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not completely.
Q But they do address those in some of the
footnotes, yes or no?
A Yes.
MR. BETTIUS: Your Honor, I'm going to
object. He said we didn't report it. It was reported

in the rebuttal. I mean, it wasn't reported in the
first accounting, but before it was ever called to our
attention -- I want a foundation for what he's talking
about. There was an accounting before the
supplemental accounting was filed. He's wrong.

THE COURT: If that'sAan objection,
Mr. Bettius, it's overruled.

BY MR. COCHRAN:

Q Between the time you filed your original
accounting and at the time you filed your revised
accounting, you made a revision of over $700,000 for
the equipment leases, did you not?

A That's correct.

Q And when you said you had made no errors on
Friday, you weie referring to your original
accounting, were you not?

A That's true.

MISTY KLAPPER & ASSOCIATES  jApp.2070
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Q So that was not.an accurate statement, was
it?

A Well, it was accurate as it relates to --
upon discussion with Mr. Cobb, it was an item that
needed to be adjusted, that's true.

Q You recognized that you had to revise your
accounting to reflect those equipment leases?

A That's.true.

Q And as a matter of fact, on Friday when
you were up here reviewing this blowup of page 39 in
your accounting, you looked at the bottom line and
said, Your Honor, $51,573,000 is the total net income,
didn't you?

A In my mind there were a number of-things
that were in motion at tﬁat point in time --

Q Just answer the question. It was a simple
question. Didn't you tell His Honor that there was
$51,573,111 in total net income throughout the
operation of the hospital?

A I did make that statement in the context
that there were ongoing discussions, very fluid, as
you were very well a part of last Thursday and Friday,

relative to accounting on the Respondents' part and

MISTY KLAPPER & ASSOCIATES J.APP. 2071
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that one item in our accounting.

Q But you had already, before you testified,
done a reconciliation that included about $660,000 as
appropriate payments on equipment leases?

A That was in our rebuttal, that's correct.

Q But you didn't bother to change that before
you went over this exhibit on Friday, did you?

A I didn't change it. I didn't have the

opportunity to.

0 Y6u knew that number was in error, did you
not?

A I knew it was an item that needed to be
adjusted.

Q So you knew that ﬁhat'nﬁmber was in erxror

when you testified on Friday, yes or no?

A I knew it was in error based upon a‘
difference in methodology.

Q But you just chose not to call it to the
Court's attention?

A I didn't call it --

MR. BETTIUS: Calling it to the Court's

attention in the way of cross examination. That's not

fair.

MISTY KLAPPER & ASSOCIATES J.APP. 2072
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THE COURT: ObjeEtion is overruled.
THE WITNESS: It wasn't a matter of
choosing. Again, there were items that were in a
state of flux at that time. I didn't knowingly avoid
talking about it; I would have been happy to do that.
BY MR. COCHRAN:

Q Well, the item as to the equipment lease
was always in a state of flux as to the $100,000
difference between the actual equipment lease payments
and what you adjusted at $660,000; is that not
correct?

A Well, to be honest with you, I guess I
wasn't familiar enough with the court procedure to
know that we would be changing things in midstream
rather than presenting what we have and discussing any
differences that exist.

Q You weren't familiar enough with the court
procedures to put on accurate information for His
Honor, were you?

A I think I just answered the question.

MR. BETTIUS: That's argumentative, Your
Honor. -

BY MR. COCHRAN:

MISTY KLAPPER & ASSOCIATES J.APP. 2073
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Q Did Ms. Moore base her calculations on your
numbexrs?

A I believe she did.

Q And have you advised her to revise her

numbers in light of the revisions to your numbers?
A I haven't advised her one way or the other
on any matter whatsoever.
Q So she may be starting from the wrong
point?
MR. BETTIUS: That's speculation, Your
Honor, and I'm --
THE COURT: We'll have to wait and see on
that one, won't we, Mr. Bettius?
MR. BETTIUS: I'm going to assure
Mr. Cochran, so that -- he's going to get the absolute
correct information --
THE COURT: Objection sustained.
BY MR. COCHRAN:
Q What starting date did you use for your

accounting, sir?

A 1965.
Q Why did you choose that?
A Because the charity began its operations in

MISTY KLAPPER & ASSOCIATES  JAPP.207;
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appropriate to give a full accounting of the history

of the charity and its relationship with the

Respondents.
Q What starting date did Ms. Moore use?
A I don't recall.
Q You don't recall that she used 19717

A I would be happy to look at her report, but
I don't recall. |

MR. BETTIUS: Can we hear Ms. Moore's
testimony during her case, Your Honor?

THE COURT: What's the purpose of this,

Mr. Cochran?

MS. BEACH: Your Honor, if I may --

THE COURT: No, Ms. Beach. I asked
Mr. Cochran. What's the~purp9§e of your gquestion?

MR. COCHRAN: To show that there are
rampant inconsistencies with his numbers. Ms. Moore
bases her numbers off of his accounting, but uses a
completely different starting date. -

THE COURT: Well, you'll have to take that

up with hexr. 1I'll sustain the objection.

BY MR. COCHRAN:
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Q What is the difference between starting in
1965 and starting in 19717
A Right. 1If I recall, the charity --

operating company charity had an accumulated net loss
in that period of time of about $160,000.
Q And in 1971 it actually had a slight net

income if you don't look at accumulated losses?

A In the year 19717

Q Yes.

A Yes, correct.

Q And that, according to your accounting, I

think the total income in 1971 was $50,000°7

A Our accounting?

Q Your accounting.

A Yes.

Q So if that's the starting point for

Ms. Moore's accounting where we start with a profit,
isn't her accounting starting at least $210,000
further ahead than it should?

A I doﬂ't -- show me the numbers.

Q Well, if you want to  look at your report,
you show, as you just testified, that there was a

cumulative loss through June of '71 of $160,0bo.
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A That's correct.

Q And you show an adjusted income of $50,799?
A Correct.

Q So if we start in 1971 with the valuation

process, isn't Ms. Moore ignoring $160,000 in losses?

THE COURT: Why do you keep asking him
about Ms. Moore's testimony, Mr. Cochran?

MR. COCHRAN: Your Honor, because his
testimony forms the basis of her calculations.

THE COURT: Well, you can take that up with
her, and if his calculations are wrong, then that may
affect hers, but he didn't prepare her report, as I
understand it.

Ms. Beach, you obviously wish to be heard?

MS. BEACH: I do, Your Honor, thank you.
Your Honor, at the beginning of the testimony of this
witness, I objected to his testifying about
Ms. Moore's accounting. Your Honor overruled me
and --

THE éOURT: He hasn't said a word about any
valuation or Ms. Moore's report.

MS. BEACH: Your Honor, the record will

speak for itself.
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_ THE COURT: It sure will, Ms. Beach. Go
ahead, Mr. Cochran.
BY MR. COCHRAN:

Q As an accountant, Mr. Wilson, are you a
member of the AICPA?

A Yes, I am.

Q Are you familiar with their standards?

A Yes,‘I am.

Q And can I assume that you believe that your
report is consistent with those standards?

A As to the extent that there's guidance
given by the AICPA.

Q Under those standards, is it appropriate
for you to rely upon the advice of counsel in
preparing an accounting?

A Advice of counsel? I don't think that's --

I'm not sure what that term means. Could you explain
what you mean by advice?

Q You mentioned a number of times as to the
information you.had gotten from counsel.

A Provided documentation.

Q Do you understand advice of counsel to be

discussions with and opinions offered by counsel for
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your client?

.A My responsibility was to provide an
accounting, an objective accounting, based upon my
understanding of what the court order was asking for
in terms of a fiduciary accounting of the charity's
assets.

Q Well, my question is: Did you rely upon
advice of counsel during the course of this
undertaking?

A Iurelied upon the underlying financial
records, tax returns, board minutes, memoranda, and
financial statements.

Q My question, sir, was: Did you rely upon
advice of counsel during the courée of this
undertaking?

A I did not.

MR. COCHRAN: May I pass up his deposition,
Your Honor?

THE COURT: All right.

BY MR. COCHRAN:

Q Let me ask you to turn to page 21 in your
deposition. Do you recall my taking your deposition

in this case, sir?
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A Yes, I do.

Q You intended to testify truthfully at that
time, did you not?

A Yes, I did.

Q Page 21.

A Yes.

Q Line 14, my question to you: Did you rely

upon advice of counsel at any time during the course
of preparing this accounting? Your answer: In the
sense that we understood our -- I understood our role
as to provide an accounting as dictated and requested
by the Court's opinion. We had discussions with legal
counsel regarding what that meant, I mean, how to
interpret that, what's the legal implication of that.
So, yes, there was discussions that we had some
réliance upon their legal understanding.

Which answer is correct, sir?

A I think both of them are correct, actually.
There was no reliance in the sense of the accounting
duty for which-I was charged. Were there discussions
with legal counsel? Certainly. I mean, we were

dealing with a matter that emanated from a court

order. I needed to have some basis in reading that
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court order, what was intended, what was meant.
Q You testified earlier this morning, I

think, that the 1975 lease was voided by this Court's

decision?
A My understanding is that it was.
Q Isn't that understanding based upon advice

from counsel that you obtained from Mr. Bettius?

A No, actually I read that in the court order
itself.
Q Are you aware of any accounting that's ever

been done that's covered 25 years' worth of
transactions?

A I think I've had many corporate clients
that have been in existence for more than 25 years.
No, I'm not -- let me put it this way -- many
companies have a corporate life of well more than 25
vears and produce financial statements over an
extended period of time.

Q Do they produce financial statements at one

point in time cdvering all of 25 years' worth of past

history?
A I would say that's pretty unusual.
Q And you would agree with me, would you not,

MISTY KLAPPER & ASSOCIATES J.APP. 2081
(703) 780-9559







10

11

12

13

14

15

16

17

18

19

20

21

22

23

54}
that this presents a fair1§ unique problem?

A It presents a problem with respect to
potential incompleteness of financial records, that's
correct.

Q But this whole undertaking, this accounting
for 25 years' worth of financial affairs, is a unique
event, is it not?

A Well, what do you mean by unique?

Q You don't recall my asking you that
question at your deposition, Mr. Wilson, and your
answer was, yes, this is a unique situation?

A I don't recall that. I may have.

Q You agree, do you not, that there is no
prescribed format for a fiduciary accounting?

A That's correct.

Q And do you agree that you are not an expert
in fiduciary duties? W

A I have years of experience working with
not-for-profit organizations that have a fiduciary
responsibility to their constituents. —

Q My question, sir, was: You agree, do you
not, that you are not an expert on fiduciary duties?

A Fiduciary duties?
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Q Yes.

A As opposed to accounting?

Q Fiduciary duties.

A Other than my role as being in a fiduciary

role on not-for-profit boards and dealing with board

members of not-for-profit organizations for the last

15 or 20 years, I think that gives me some

gqualification.

Q Have you ever testified
fiduciary duties?

A I have not.

Q Have you ever testified

fiduciary accountings?

A I have not.

Q Have you ever testified
valuation?

A I have not.

Q AAnd you're not offering

expert of valuation, are you?
.\ No, I'm not.
Q You're not competent to

opinion, are you?

MR. BETTIUS: Your Honor,

as an expert on

as an expert on

as an expert on

yourself as an

provide that

I think only the
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Court may be competent to dérive that opinion. I
don't think we're here to opine on matters of law.
THE COURT: It is sort of redundant, isn't
it, Mr. Cochran?

BY MR. COCHRAN:

Q What is the primary purpose of an
accounting?
A The primary purpose of an accounting is to

render an accurate financial reflection of a body of
transactions or events that have economic
significance.

Q Isn't that purpose really to look .at the
eqonomic substance of the transaction?

A I think it's to look at the economic
substance and the light of the economic form of the
transaction, that's correct.

Q And the purpose is not to look at
legalities, is it?

A To look at legalities? I think you have to
make some judgments regarding what documents are
purporting to say or describe in doing an accounting.

Q And I gather that you did look at both this

Court's decision and this Court's orderxr?
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A I did.
Q And this Court's order does list assets and
liabilities of JMHI; is that not a fair statement?

MR. BETTIUS: Your Honor, the Court's order
says what it says, and I think it's very important to
be literal about what it says.

THE COURT: Go ahead, Mr. Cochran.

BY MR. COCHRAN:

0 Where do you list assets of --

THE WITNESS: Do you want me to answer that

question?
THE COURT: I thought you said it did.
THE WITNESS: I did not.
THE COURT: Go ahead and answer the
gquestion.

THE WITNESS: I don't think that was a
complete explanation of what the Court asked for.
BY MR. COCHRAN:

Q I didn't ask if it was complete, but the
order specifically says that the Respondents are to
account for the assets and liabilities of JMHI.

A That's a partial explanation of what the

Court ordered and I could agree with that statement.
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Q Can you tell me.where you account for the
assets and liabilities of JMHI as of 19737
MR. BETTIUS: Your Honor, I'm going to
object. That's their theory, that the Court ordered
that they had to wind this thing up and come to an

accounting as JMHI. Hanshaw is very clear, and the

Court's order is very clear. He's getting into a
legal argument with this witness as to whether the
Court ordered some hypothetical ligquidation. B

THﬁ COURT: All he asked him was whether he
did it or not. I'll let him answer that.

BY. MR. COCHRAN:

Q Did you account for assets and liabilities
of JMHI as of 19737 | |

A As of 197372

Q - Yes.

A No. I accounted for assets and liabilities
and the activities generated by those assets and
liabilities over an entire course of time, not as of a
point in time.

Q But you don't have a document that shows
assets and liabilities as of that point in time?

A No, but the Respondent does in a balance
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sheet.

Q You don't have a document that shows the
assets and liabilities as of 1982, do you?

A Do not.

Q And you don't have such a document for 1992
or.1994, do you?

A I didn't find it necessary to stop at those

points and create a balance sheet.

Q You made a comment on Friday that the
hospital got off on the wrong foot when someone other
than the hospital built the building. Do you recall
that?

A I don't know if I said built the building
or owned the building.

Q Who would have built the hpspital if the
Respondents had chosen not to build it?

MR. BETTIUS: That's speculation, Your
Honor.
THE COURT. The objection is overruled. He

can answer if he knows.

THE WITNESS: I don't know.
BY MR. COCHRAN:
Q You also criticized the fact that there was
MISTY KLAPPER & ASSOCIATES J.APP. 2087
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a lease that had a cost of-living escalation provision
every ten years. Isn't it standard to have a cost of
living escalation provision on at least a three-year
basis?

A I'm not éo sure that would be the case in
an economic lease arrangement between a hospital set
up as a charity and another group of parties that
supposedly were acting as directors of that charity
and trying to sustain its value as a community asset.

Q Is it your testimony, Mr. Wilson, that if
the ownership entity negotiates a lease with the
operating-entity, even though they may be related
parties, that they did not have the opportunity to
gain some economic benefit from the transaction?

MR. BETTIUS: Your Honor, the IRS ruled
that and that's in this case and the Court has already
made decisions on these issues. Are we going to retry
that whole issue?

THE COURT: The objection is overruled.

THE WITNESS: I think that what we're
dealing with here, is a special class of related
parties. We're not talking about ordinary related

parties that have similar interests in terms of profit
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motivation, we're talking about related parties as
between -- on one hand, parties that do have a profit
motivation, apparently, if they're looking for a cost
of living increase and profit margins in a lease, and
a vulnerable, charitable organization does not have
the ability to negotiate in and of itself.

BY MR. COCHRAN:

Q So my question is: Is it your position
that the Respondents, as the ownership entity, did not
have the right to any economic benefit for building
the facility?

MR. BETTIUS: Your Honor, that's a question
of law and it's already been decided both by the ;RS

and by this Court.

THE COURT: I think he already answered the
question. I thought he already answered that,
Mr. Cochran.
BY MR. COCHRAN:
Q Hospitals are occasionally started on a
shoestring, are.they not? T
A They may be and sometimes are.
Q Doesn't your company represent such
hospitals?
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A I'm sure we have. i

Q And it's customary, is it not, when you're
starting up a new business, whether it's a new
hospital or whether it's a dot.com business, to both
lease the space where you operate and lease the
equipment that you need to operate?

A If you otherwise don't have the means to
own, you may have to do that.

Q Isn't that pretty much true of most start
ups, sir?

A Yes. And clearly we have, in this case, an

example where there was sufficient underlying capital
from the parties that started the hospital and choge
to establish themselves as directors of that
not-for-profit hospital.

Q What capital did we have in 1965,

Mr. Wilson?

A When you say we, you're referring to what?
Q JMHI.
A I don't believe it had very much capital

except, perhaps, for some donated land.

Q What capital did it have in 19717?
A On a book basis you mean?
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Q On any basis.

A It had very little capital.

Q What capital did it have in 19737

A It had little c&bital because it had gone’
away because it was paying its capital to somebody
else through a lease agreement.

Q If the hospital was built by the charity,
it would have mortgage payments, would it not?

A Yes, it would.

Q So what you're talking about is an original
lease that was mortgage payments plus 10 percent, so
we're not talking about a lot of money, are we?

A The actual cost plus 10 percent? I don't

have a value judgment on that as to whether it's a lot

of --

Q What was the original rent on the 1966
lease?

A Approximately $80,000 a year.

Q So $80,000 a year represented the markup in

profit to the joint wventure?
MR. BETTIUS: Your Honor, there's not
supposed to be any profit and that's the issue.

THE COURT: Objection overruled.
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BY MR. COCHRAN:

Q My question is: It was $80,000 a year and
if we carry that forward from 1971, we have a grand
total of an additional 556,000 in capital in the bank,
right?

A Yes, I guess if you extend that out over
the entire period of our accounti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>