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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECBDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ______________________________ ) 

AT LAW NO. 94114 

MEMORAHDOM OP LAW IN .SUPPORT OP WBIT'l'AKER CORPORATION'S 
MOTION TO STRIKE ·EVIDENCE RELATING TO COURT ORB OP 

TECSDYH SYSTEMS CORPORATION'S AMENDED MO'l'IOR POR JIJDGME!lr 

In Count One of its Amended Motion for Judgment, TechDyn 

alleges that Whittaker breached its ICCE subcontract with TechDyn 

by failing to perform its obligations in a timely manner. As a 

result of Whittaker's alleged breaches, TechDyn claims that it has 

incurred unreimbursed costs and the loss of new or other business 

and profits. 

Viewing the evidence in ~he light most favorable to TechDyn, 

no reasonable juror could find that Whittaker was the sole cause 

of the damages that TechDyn claims in Count One. Thus, the burden 

[wa]s on [TechDyn] to present evidence which [would) show 'within 

a reasonable degree of certainty' the share of damages for which 

[Whittaker] [wa]s responsible.'" Bale v. Fawcett, 214 Va. 583, 
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202 S.E.2d 923, 925 "(1974). TechDyn failed to satisfy this bur­

den.l/ Accordingly, TechDyn's Count One should not be submitted 

to the jury, and TechDyn's evidence on that count should be 

stricken. 

Onder similar circumstances, the Virginia Supreme Court has 

repeatedly found that the granting of a motion to strike is appro­

priate. For instance, in Bale v. Fawcett, the Virginia Supreme 

Court explained: 

Here we have a case in which there is evi­
dence of damages from separate causes, as to a 
portion of which defendant cannot be held re­
sponsible. No evidence was produced to 
enable the jury to form a reasonable estimate 
of what portion of the damage was caused by · 
cattle entering through the narrow opening 
between the cattle guard and the gate post and 
what portion was caused by cattle entering 
through and over the division fence. Since 
the plaintiff did not prove with reasonable 
certainty that part of damages for which the 
defendant could be held responsible, the proof 
was too uncertain to allow a jury to apportion 
part or all the proved damages to the acts for 
which the defendant was responsible. Bence 
the issue should not have been submitted to 
the JUry. Summary JUdgment should have been 
entered for the defendant. 

202 S.E.2d at 925 (emphasis added). Accord Medcom, Inc. v. c. 
Arthur Weaver Co., Inc., 232 Va. 80, 348 S.E.2d 243, 247 (1986) 

("The trial court ruled that Medcom's evidence relating to these 

l/ Even if TechDyn. had offered evidence that permitted the jury 
to apportion TechDyn's claimed damages between Whittaker and 
non-Whittaker sources, that evidence would have to be 
stricken because Whittaker was never afforded access to it 
during discovery. To the contrary, during discovery, TechDyn 
consistently asserted that Whittaker was responsible for all 
of the.damages claimed in Count One. 

1887 



-3-

two elements of damage was insufficient to create a jury issue, 

and we agree. Although '[p]roof of absolute certainty as to the 

amount of loss or damage is not essential,' a claimant must prove 

'with reasonable certainty the.amount of damages and the cause 

from which they resulted'")~ Carr v. Citizens Bank and Trust Co., 

228 va. 644, 325 S.E.2d 86, 90 (1985) ("[T]here was no evidence of 

the damages solely attributable to Carr's obtaining the injunc­

tion. Therefore, th~ court erred in overruling defendants' motion 

to strike the evidence and improperly allowed the jury to assess 

their liability without evidence to justify the award"); Cooper v. 

Whiting Oil Co., Inc., 226 Va. 491, 311 S.E.2d 757, 761 (1984) 

(holding that "trial court correctly granted the motion to strike 

the plaintiffs' evidence" where plaintiffs failed "to produce evi­

dence to show within a reasonable degree of certainty the share of 

damages for which the defendant is responsible"). 

For the foregoing reasons, Whittaker's motion to strike 

TechDyn's evidence on Count One of its Amended Motion for Judgment 

should be granted, and summary judgment should be entered in 

Whittaker's favor on Count One. 

Respectfully submitted, 

DEFENDANT, WHITTAKER CORPORATION 

aY: ~~i\~1 Jja1na 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 624-2500 
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July tD , 1991 

and 

1it IJu 1::' c!llm v t ItA d ·M 
W1 11am • arey ( I 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

_________________________________ ) 

PLAINTIFF'S MOTION TO STRIKE COUNTS ONE AND 
TWO OF DEFENDANT'S AMENDED COUNTERCLAIM 

FOR DEFENDANT'S FAILURE TO GIVE 
PROPER NOTICE QNDER THE CONTRACT 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter "TechDyn") and sets forth herein its Motion and 

Points and Authorities in support of its Motion to strike Counts 

One and Two of Defendant Whittaker Corporation's (hereinafter 

"Whittaker") , Amended counterclaim for failure to qi ve proper 

notice under the contract. 

I. WHITTAKER'S ACTION MUST BE DISMISSED FOR FAILURE TO GIVE 
TECBDXN PBOPER AHD TIMELY NOTICE OF ITS CLAIMS 

Clause 2-33 of the Subcontract incorporates by reference 

specific Federal Acquisition Regulations· ("FAR11 ) identified in 

Attachment I to the Subcontract. That clause states: 

Attachment I contains FAR Clauses that are 
set forth in the Prime Contract and are 
applicable to this Subcontract as 
appropriate. These clauses have the same 
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force and effect as though set forth in 
full text. 

One of the FAR clauses incorporated into the S~bcontract 

is the "Changes" clause (i.e., FAR 52.243-1). 

Whittaker has asserted in its Counterclaim that all of its 

claims have been asserted against TechDyn "in accordance with FAR 

52.243-l(b)" (Amended counterclaim, Paragraph 28) and that 

TechDyn's breach consists of an alleged breach of FAR 52.243-1(b) 

(Amended Counterclaim, Paragraph 30). 

FAR 52.243-1, identified in Attachment I and made a part 

of the Subcontract, governs Whittaker's right to recover for 

contract changes. That clause states in pertinent part: 

(c) The Contractor must submit any 
"proposal for adjustment" (hereafter 
referred to as proposal) under this clause 
within 30 days from the date of receipt of 
the written order. 

At trial, Whittaker failed to present any evidence that it 

provided a "proposal for adjustment" within 30 days of the 

order(s) that Whittaker contended constituted changes to the 

contract. Accordingly, Whittaker's action must be dismissed. 

FAR 52-243-1, the "CHANGES" clause incorporated into the 

Subcontract, clearly requires a contractor to "submit a proposal 

for adjustment under this clause within 30 days from the date of 

receipt of the written order." A contractor who fails to provide 

a proposal for adjustment or at least notice of intent to file a 

proposal as required by FAR 52.243 can not recover under that 

clause. John Murphy Construction Co., AGBCA No. 418 79-1 BCA 

!13,868 (1979) Singer Co., Librascope Division v. United States, 

- 2 -
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215 ct.Cl 281 568 F.2d 695, 711 (1977). Thus, a contractor must 

provide timely notice under FAR 52.243-1 to recover under that 

clause. 

Similarly I in Virginia, courts have strictly construed 

notice requirements in contracts. In McDevitt & Street Co. v. 

Marriott Corp., 713 F.2d 906, 919 (E.D. Va. 1989), the Court 

ruled that a contractor's failure to comply with a seven day 

written notice requirement barred that contractor's claim for 

extra costs attributable to changed work. The Court stated: "By 

the terms of the contract, therefore, McDevitt's failure to give 

such notice bars this claim for additional compensation." The 

Court reasoned that by failing to give notice "McDevitt 

effectively precluded Marriott from re-examining its drawings and 

perhaps selecting less costly alternatives... 713 F.Supp. at 919. 

Thus, McDevitt was denied recovery on its changes claim for 

failing to give proper notice. 

Simply stated, a party to a contract may not recover if it 

fails to comply with the contract's notice requirement and notice 

is a condition precedent to recovery. In Dan River, Inc. v. 

Commercial Union Insurance co. 317 S.E.2d 485, 488, (Va. 1984) 

the Supreme Court of Virginia held: 

Consequently, we hold the trial court 
properly ruled the notice was untimely. 
The insured failed substantially to comply 
with the contract's notice requirement, a 
condition precedent to coverage. 

317 S.E.2d at 488. 

- 3 -
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Thus, as a matter of federal contract law and Virqinia law, the 

failure to comply with the subcontract's notice requirements 

precludes recovery under the CHANGES. clause or any other clause 

of the contract. 

In this case, Whittaker has failed to present any evidence 

that it provided timely notice in response to any order from 

TechDyn or the Air Force which alleqedly constituted a chanqe to 

the Subcontract. Accordinqly, TechDyn respectfully requests that 

Whittaker be denied recovery for any alleqed violation of FAR 

52.243-1 under Count I or Count II. 

DATED: July 22, 1991. 

Respectfully submitted, 

TECHDYN SYSTEMS CORPORATION 

By: 
~8-e-n~j-a-m~i-n~T~.~R~i~d~d~l~e-s--,-I~I~-------

WATT, TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virqinia 22102 

(703) 749-1000 

Counsel for Plaintiff 
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CEBTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 
foreqoinq Plaintiff's Motion to St~ike Counts One and Two of 
Defendant's Amended Counterclaim for Defendant'·s Failure to Give 
Proper Notice Under the Contract was sent via hand-delivery this 
22nd day of July, 1991, to: 

Peter B. Work, Esquire 
Crowell & Morinq 
1001 Pennsylvania Avenue, N.W. 
Washinqton, D.C. 20004-2505 

and 

Wiliiam Carey, Esquire 
Miles & Stockbridqe 
11350 Random Hills Road, Suite 500 
Fairfax, VA 22030 
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IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

AT LAW NO. 94144 

PLAINTIFF'S MOTION TO STRIKE AND FOR SUMMARY JUDGMENT 
ON DEFENDANT'S DAMAGES FOR FAILING TO APPORTION 
LIABILITY, FOR BEING SPECULATIVE AND UNCERTAIN 

AND FOR SEEKING COSTS NOT RECOVERABLE IN VIBGINIA 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter 11TechDyn") and sets forth herein its Motion to 

Strike Defendant, Whittaker Corporation's (hereinafter 

"Whittaker"), claimed damages for failing to apportion liability, 

for being speculative and uncertain, and for seeking costs not 

recoverable in Virginia. 

I. WHITTAKER CANNOT RECOVER AGAINST TECHDYN BECAUSE WHITTAKER 
FAILED TO PROVE WHAT PORTION OF ITS ALLEGED DAMAGES WERE 
CAUSED BY TECHDYN 

At trial, Whittaker asserted that the Air Force, the Mitre 

Corporation (hereinafter 11Mitre"), and TechDyn allegedly caused 

Whittaker to perform extra work for which Whittaker now seeks 

damages. 
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However, Whittaker failed to apportion (or even attempt to 

apportion) liability among the Air Force, Mitre and TechDyn for 

causing Whittaker's alleged extra work and damages. 

Page 62 of the TechDyn/Whittaker Subcontract defines the 

role of the Mitre Corporation in the ICCE project. The 

Subcontract expressly states that Mitre's participation in the 

project cannot be the basis of damages for Whittaker. The 

Subcontract states in pertinent part: 

3. 52.295-9501 TECHNICAL REVIEW 

A. The Government has contracted with 
The MITRE Corporation for the services of 
a technical group which, under the program 
management of the Electronic Systems 
Division, is responsible to the Government 
for overall technical review of certain 
Government programs, including the efforts 
under this contract. 

B. Explanation of MITRE Role. 

1. Technical Review is defined as 
the process of continually reviewing the 
technical efforts of contractors. It does 
not include any modification realignment 
or redirection of contractor efforts under 
this contract; such action may be effected 
only by the prior written direction of the 
Contracting Officer. 

2. The purpose of the review is to: 

a. Evaluate from a technical 
standpoint whether system concept and 
performance can be expected to be achieved 
on schedule and within cost. 

b. Assure that the impact of 
new data, new developments and modified 
requirements is properly assessed and 
exploited •. 

- 2 -
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c. Assure that The MITRE 
Corporation has available data on the 
status and technology of Government 
programs and projects to enable it to 
carry ·out its inter-system integration 
responsibilities to the Government. 

3. The MITRE Corporation has agreed 
not to engage in the manufacture or the 
production of hardware, to abide by FAR 
Subpart 9.5 entitled, "Organizational 
Conflicts of Interest••, to refrain from 
disclosing proprietary information to 
unauthorized personnel, and not to compete 
with any profit-seeking concern. 

c. The Contractor agrees to cooperate 
with The MITBE Corporation by engaging in 
technical discussions with MtTRE 
personnel. and permitting MtTBE personnel 
access to information and data relating to 
technical matters l including cost and 
schedule> concerning this contract to the 
same degree such access is accorded 
Government project personnel. 

D. It is expressly understood that the 
operation of this clause will not be the 
basis for an equitable adjustment. 
(Emphasis added). 

Plainly, under the foregoing clause, TechDYt:t cannot be 

held liable for any damages to Whittaker caused by Mitre's acts 

or omissions. At trial, Whittaker failed to provide evidence 

that will allow the jury to apportion with any degree of 

certainty the damages allegedly caused by the Air Force, Mitre 

and TechDyn. Such lack of evidence is fatal to Whittaker's case. 

It is well established in Virginia that when there is 

evidence of damages from more than one cause, the claimant must 

prove with a reasonable degree of certainty the share of damages 

caused by the party from which it seeks recovery. Hale v. 

- 3 -
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Fawcett, 202 S.E.2d 923 (Va. 1974). When the claimant fails to 

provide a basis to apportion the damages, the claimant may not 

recover. In Hale v. Fawcett, 202 S."E.2d 923, 925 (Va. 1974), the 

court set forth this well settled principle: 

When there is evidence of damage from 
several causes, as to a portion of which a 
defendant cannot be held liable, the 
burden is on a plaintiff to present 
evidence which will show "within a 
reasonable degree of certainty" the share 
of damages for which a defendant is 
responsible. Smith v. The Pittston 
Company, 203 va. 711, 715, 127 s.E.2d 79, 
82. (1962); Heldt v. Tunnel District, 196 
Va. 477, 484, 84 S.E.2d 511, 515 (1954); 
Panther Coal Co. v. Looney, 185 Va. 758, 
771-772, 40 S.E.2d 298, 304-305 (1946). 

* * * 
Since the plaintiff did not prove with 
reasonable certainty that part of damages 
for which the defendant could be held 
responsible, the proof was too uncertain 
to allow a jury to apportion part of all 
the proved damages to the acts for which 
the defendant was responsible. Hence the 
issue should not have been submitted to 
the jury. Summary judgment should have 
been entered for the defendant. 

202 S.E.2d at 925. 

Similarly, in carr v. Citizens Bank and Trust Company, 325 

s.E.2d 86 (Va. 1985), the Virginia supreme court again held that 

where loss results from more than one cause, the claimant's case 

will be dismissed unless the claimant can show within a 

reasonable degree of certainty the amount _chargeable against a 

particular defendant. At trial, Whittaker has testified that the 

Air Force, Mitre and TechDyn caused the damages for which 

- 4 -
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Whittaker seeks recovery. However, Whittaker failed to produce 

evidence that provides any basis to apportion responsibility 

among these parties. Importantly, the Subcontract expressly 

· provides that TechDyn cannot be held liable for extra costs 

caused by the role of Mitre in the Subcontract. Thus, TechDyn 

cannot be held liable for any of Whittaker's damages that may 

have been caused by Mitre. 

Because Whittaker has asserted that Mitre was a 

contributing cause of the damages it allegedly suffered, and 

because as a matter of contract TechDyn cannot be held liable for 

those damages, Whittaker's failure to provide a basis to 

apportion the cause of damage among the Air Force, Mitre and 

TechDyn is fatal to Whittaker's action. Hale v. Fawcett, supra. 

II. WHITTAKER 1 S DAMAGES ARE NOT RECOVERABLE FROM TECHDYN 
BECAUSE WHITTAKER'S DAMAGES ABE SPECULATIVE AND UNCERTAIN 

At trial, Whittaker failed to produce adequate evidence to 

support its claimed damages. Whittaker's entire damage 

presentation is set forth on a one-page summary of damages 

(Defendant's Exhibit 108) asking for $4,617,931 from TechDyn. 

At trial, Mr •. Cannady's testimony regarding damages was 

based entirely on uncorroborated out-of-court estimates of 

damages prepared by others. In Virginia, fact witnesses such as 

Mr. Cannady cannot express an opinion as to damages unless that 

position is based on first-hand knowledge. Friend, The Law of 

- 5 -
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Evidence in Virginia, §208, p. 523 (3rd Ed. 1988); Kerr v. 

Clinchfield Coal Corporat-ion, 192 S.E. 741, 743 (Va. l937) •. 

Also, Whittaker's corporate representative, Marie Raymond, 

identified the individuals that prepared Whittaker's estimates of 

damage to include Joe Emerald for field engineering, Nanette 

Johnson, Bonnie Ellis and others (Tr. p. 2686) in addition to 

(Tr. p. 2805-7): 

1. Logistics - Steve Jones 
2. Remote Control Element - Ken Turi 
3. Updated Data Terminal Sets - Arnold 

Durtsche 
4. cables and Packaging - Craig Smith 
5. Administrative and Interest - Jack 

Cannady 
6. Software - Claudia Justis 

Of the foregoing individuals, only Steve Jones, Jack 

Cannady and Claudia Justis testified at trial. 

It is well settled in Virginia that a claimant must prove 

its damages with sufficient exactitude. Trial Handbook for 

Virginia Lawyers, Damages §36.6 pg. 464 (1986). If damages are 

speculative and uncertain, they are not recoverable. In Barnes 

v. Graham Virginia Quarries, Inc., 204 Va. 414, 132 S.E.2d 395, 

397-8 (1963), the Supreme Court of Virginia stated: 

The damages recoverable in any case must 
be susceptible of ascertainment with a 
reasonable degree of certainty, or, as the 
rule is sometimes stated, must be certain 
both in their nature and in respect of the 
cause from which they proceed. Damages 
which are uncertain, contingent, or 
speculative cannot be recovered either in 
actions ex contractu or actions ~ 
delicto. As between possible methods by 
which a loss may be computed, the law 
prefers that which leads to certain, and 
not speculative, results. A reason given 
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for the rule is that uncertain or 
speculative damaqes are not susceptible of 
the exactness of proof that is required to 
fix a liability. 

The damages recovered in.any case must be 
shown with reasonable certainty both as to 
their nature and in respect of the cause 
from which they proceed. No recovery can 
be had where it is uncertain whether the 
plaintiff suffered any damages, unless it 
is established with reasonable certainty 
that the damages sought resulted from the 
act complained of. Hence, no recovery can 
be had where resort must be had to 
speculation or conjecture for the purpose 
of determining whether the damages 
resulted from the act of which complaint 
is made or from some other cause, or where 
it is impossible to say what, if any, 
portion of the damages resulted from the 
fault of the defendant and what portion 
from the fault of the plaintiff himself. 

132 S.E.2d at 397-8. 

Similarly, in Dillingham y. Hall, 365 S.E.2d 738, 739 (Va. 

1988), the Supreme Court of Virginia reversed an award of damages 

because the claimant failed to make an intelligent presentation 

of its damaqes. In so ruling, the Court stated: 

A plaintiff's burden of proving the 
elements of damages with reasonable 
certainty requires him to furnish evidence 
of sufficient facts and circumstances to 
permit the fact-finder to make at least 
"an intelligent and probable estimate" of 
the damages sustained. Gwaltney v. Reed, 
196 va. 505, 507-08, 84 s.E.2d 501, 502 
(1954). 

365 S.E.2d at 739. 

Simply stated, Whittaker has failed to establish evidence 

of any facts or circumstances that permits the jury to make an 

intelligent and probable estimate of Whittaker's damages. 

- 7 -
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Whittaker's damage presentation is a one-page summary of damages 

which totals Whittaker's damages at $4,617,931. Whittaker failed 

to put into evidence ~ financial . records to corroborate (in 

even the broadest way)' its claim of damages. Moreover, Whittaker 

failed to produce as witnesses six of nine Whittaker people that 

admittedly prepared the damage estimates which form Whittaker's 

claim (Ken Turi, ·craig Smith, Arnold Durtsche, Joe Emerald, 

Nanette Johnson, and Bonnie. Ellis). Thus, Whittaker relies on 

hearsay and unsupported estimates to seek a substantial portion 

of Whittaker's damages. In Sampson v. Sampson, 275 S.E.2d 597, 

601 (Va. 1981), the Court said: II Where some part of the 

damage award was based upon inadmissible hearsay evidence, it was 

proper for the trial court to set aside the verdict." Under the 

foregoing facts and law, Whittaker's claim for damages must be 

stricken as speculative and uncertain. At the very least, those 

portions of Whittaker's claim related to the Remote Control 

Element, Updated Data Terminal Sets, and Cables and Packaging 

must be stricken as unsupported and unsupportable hearsay. 

III. WHITTAKER MAY NOT RECOVER ITS ADMINISTRATIVE COSTS 
ASSOCIATED WITH PREPARING AND PROSECUTING ITS CLAIMS 
AGAINST TECHQYN 

In this action, Whittaker seeks damages of $4,617,931 from 

TechDyn. Included in that amount, Whittaker seeks $500,000 for 

alleged "administrative costs". However, in response to a 

question from Whittaker's own lawyer, Ms. Raymond admitted: 

"That means the preparation of the claim and the process of 
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trying to get it resolved. 11 ( Tr. p • 2 8 o 6) • There is no 

provision in the Contract, nor any evidence presented to this 

Court that justifies the award of. attorneys' fees, settlement 

costs .or administrative costs in this action. 

It is well settled in Virginia that attorneys' fees and 

other settlement expenses are not recoverable absent a specific 

contractual or statutory provision allowing the award of such 

fees and costs. In Lannon v. Lee Conner Realty Corp., 385 S.E.2d 

380, 383 (Va. 1989), the Virginia Supreme Court reaffirmed the 

principle that attorneys' fees and settlement expenses may not be 

awarded without specific contrac~ual or statutory authority. In 

Lannon, the Court held: 

Notwithstanding federal decisions to the 
foregoing effect, which rest upon the 
inherent powers of the court, we have 
consistently adhered to the "American 
rule": ordinarily. attorneys' fees are 
not recoverable by a prevailing litigant 
in the absence of a specific contractual 
or statutory provision to the contrary. 
Gilmore v. Basis Industries, 233 Va. 485, 
490, 357 S.E.2d 514, 517 (1987). Because 
that was the rule in effect at the time of 
entry of the final decree, the chancellor 
erred in awarding attorneys' fees. 

Accordingly, we will vacate the award of 
attorneys' fees, reverse the decree, and 
remand the cause for hearing on the 
exceptions to ·the commissioner's report 
filed on behalf of Mrs. Lannon and lodged 
with the clerk of the trial court. 
(Emphasis added). 

385 S.E.2d at 383. 

- 9 -
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In Ranger Construction co. v. Prince William County, 605 

F.2d 1298, 1301-02 (4th Cir. 1979) the Court disallowed all 

expenses associated with preparing and presenting claims and 

litigation. 

In the instant action, Whittaker has ·failed to present any 

evidence which would allow this Court to award attorneys' fees, 

settlement expenses or other administrative costs. Accordingly, 

this Court must strike Whittaker's $500,000 demand for 

"administrative costs." 

IV. BY WHITTAKER'S OWN ADMISSION, WHITTAKER IS NOT ENTITLED TO 
RECOVER ADDITIONAL PROGRESS PAYMENTS 

At trial, Whittaker produced no evidence that it has 

submitted progress payment requests that have not been paid by 

TechDyn. In fact, at trial, Ms. Raymond admitted that the 

maximum amount that Whittaker can recover under the progress 

payment clause of the contract is SO% (Tr. p. 2693). Ms. Raymond 

also admitted that Whittaker was paid 80% of the Contract value 

in December of 1988 (Tr. p. 2694). Furthermore, when asked "And 

has Whittaker submitted any invoices to TechDyn for progress 

payments since then? 11 
1 Ms. Raymond answered: · "I don't believe 

so. 11 simply put, TechDyn has paid Whittaker all monies which 

Whittaker can recover under the law and the Subcontract prior to 

Contract completion. Accordingly 1 Whittaker's demand for 
I 

progress payments and interest in the amount of $373,812 must be 

dismissed. 

- 10 -
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DATED: July 22, 1991. 

Respectfully submit~ed, 

TECHDYN SYSTEMS CORPORATION 

By: 

By: 
Benjamin T. Riddles, II 

WATT, TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 
foregoing Plaintiff's Motion to strike and For Summary Judgment 
on Defendant's Damages for Failing to Apportion Liability, for 
Being Speculative and Uncertain and For Seeking Costs Not 
Recoverable in Virginia was sent via hand-delivery this 22nd day 
of July, 1991 to: 

Peter B. Work, Esquire 
crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 

and 

Brian F. Kenney, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 

- 11 -
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION 1 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

______________________________ ) 

HEHORANDUH IH SUPPORT OP WBI:ft.AKER CORPORATION'S RENEWED 
MOTION TO STRDCE ~ EVIDENCE RBLATIBG TO COlJHT ONE OP 

TECHDYH SYSTEMS CORPORATION'S AMENDED MOTION POR JUDGMENT 

In Count One of its Amended Motion for Judgment, TechDyn al­

leges that Whittaker breached its ICCE subcontract with TechDyn by 

failing to perform its contractual obligations in a t~ely manner 

thereby delaying completion of the ICCE program. As a result of 

Whittaker's alleged breaches, TechDyn claims that it has incurred 

unreimbursed costs. 1/ 

The test~ony at trial unmistakably establishes that multiple 

sources caused delay in the ICCE program's completion. One of the 

many examples of such testimony occurred during the cross­

examination of Rufus Thornton during which Mr. Thornton testified 

1/ 
TechDyn also cla~s that as a result of its breaches it lost 
new or other business and profits; however, the evidence with 
respect to that claim was stricken by the Court at the close 
of TechDyn's case-in-chief. 
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that the delay in the ICCE program's completion was not attribut-. 

able to any one source: 

BY MR. BOEHLERT: 

Q. Have you been able to form a conclusion 
as to the principal cause for delay in this 
project? 

A. That's very broad. There are -- I think 
I've made it clear to counsel for defense and your­
self as well that there is no one thing that caused 
delay. 

Trial Transcript at 2297 (emphasis added). 

Yet, even though the evidence at trial was manifestly clear 

that multiple sources delayed the ICCE program's completion, 

TechDyn did not come forward with a shred of evidence to meet its 

burden of "present(ing] evidence which would show 'within a rea­

sonable degree of certainty' the share of damages for which [Whit­

taker] (wa]s responsible." Hale v. Fawcett, 214 va. 583, 202 

S.E.2d 923. 925 (1974). 2/ TechDyn has not done so because its 

2/ Even assuming TechDyn had offered evidence that permitted a 
jury to apportion TechDyn's claimed damages between Whittaker 
and non-Whittaker sources, that evidence would have to be 
stricken because Whittaker was never afforded access to such 
information during discovery despite its repeated requests 
for it. See, ~, Whittaker's First Set of Interrogatories, 
Interrogatory No. 12 (asking.TechDyn to "identify with speci­
ficity, by amount and date incurred, each item of" TechDyn's 
alleged unre~ursed damages); Whittaker's Third Set of 
Interrogatories, Interrogatory No. 1 (asking TechDyn to 
"identify and explain each action by Whittaker which extended 
TechDyn's completion of the ICCE Project and specify the 
amount of delay attributable to each such action"); 
Whittaker's December 14, 1990 questions (asking {1) "What 
delays are attributed to what breaches?" (2) When did the 
delay periods associated with particular breaches occur?" 
(3) How was TechDyn damaged by the delay periods associated 
with particular breaches?"). To the contrary, in response to 

Footnote continued on next page ••• 
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theory of t~e-related damages seeks compensation for all costs 

and overhead for which it has not been previously compensated by 

the Air Force. 31 Thus, there is simp~y no basis for the jury "to 

apportion part or all [of TechDyn's] proved damages to the acts 

for which [Whittaker] was responsible. 11 2 02 s. E. 2d at g·2s. 

Accordingly, TechDyn's evidence with respect to its claim for 

unreimbursed costs under Count One must be stricken, and 

judgment should be entered for Whittaker on that claim. 

Under similar circumstances, the Virginia Supreme Court has 

repeatedly found that the granting of a motion to strike is ap­

propriate. For instance, in Hale v. Fawcett, the Virginia Supreme 

Court explained: 

Here we have a case in which there is 
evidence of damages from separate causes, as 
to a portion of which defendant cannot be held 
responsible. No evidence was produced to en­
able the jury to form a reasonable estimate of 
what portion of the damage was caused by cat­
tle entering through the narrow opening be­
tween the cattle guard and the gate post and 
what portion was caused by cattle entering 
through and over the division fence. Since 
the plaintiff did not prove with reasonable 
certainty that part of damages for which the 

Footnote continued ••• 

3/ 

Whittaker's numerous requests for such infor.mation during 
discovery, TechDyn consistently asserted that Whittaker was 
responsible for all of the damages claimed in Count One. 

This became patently obvious during the cross-examination of 
TechDyn's expert Greg D. Crider, who was called by TechDyn to 
explain TechDyn's delay claim. When Mr. Crider was asked 
when Whittaker-caused delays occurred, he was unable to state 
with any degree of precision when they took place. Instead, 
he testified that Whittaker-caused delays "would occur 
throughout the entire period of the contract." Trial 
Transcript at 1465. 
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defendant could be held responsible, the proof 
was too uncertain to allow a iury to apportion 
part or all the proved damages to the acts for 
which the defendant was responsible. Hence 
the issue should not have been submitted to 
the 1ury. Summary judament should have been 
entered for the defendant. 

202 S.E.2d at 925 (emphasis added). Accord Medcom. Inc. v. C. 

Arthur Weaver Co., Inc., 232 va. 80, 348 S.E.2d 243, 247 (1986) 

("The trial court ruled that Medcom's evidence relating to these 

two el~ents of damage was insufficient to create a jury issue, 

and we agree. ~though '[p]roof of absolute certainty as to the 

amount of loss or damage is not essential,' a claimant must prove 

'with reasonable certainty the amount of damages and the cause 

from which they resulted'"); Carr v. Citizens Bank and Trust Co., 

228 Va. 644, 325 S.E.2d 86, 90 (1985) ("(T]here was no evidence of 

the damages solely attributable to Carr's obtaining the injunc­

tion. Therefore, the court erred in overruling defendants' motion 

to strike the evidence and ~properly allowed the jury to assess 

their liability without evidence to justify the award"); Cooper v. 

Whiting Oil Co., Inc., 226 Va. 491, 311 S.E.2d 757, 761 (1984) 

(holding that "trial court correctly granted the motion to strike 

the plaintiffs' evidence" where plaintiffs failed 11 tO produce evi­

dence to show within a reasonable degree of certainty the share of 

damages for which the defendant is responsible 11
). 

For the foregoing reasons, Whittaker's motion to strike 

TechDyn's evidence pertaining to Count One of its Amended Motion 
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for Judgment should be granted, and summary judgment should be 

entered in Whittaker's favor on Count One. 

July .} ,?:J , 1991 

Respectfully submitted, 

DEFENDANT, WHITTAKER CORPORATION 

BY: iifl£ ~~ W~f1A !)OJ «' 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 624-2500 

and 

-1VdJJ. Loa Jt1 -&.ot.u. iaj".N"' 
William L. Carey j I · 
~LES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and c·orrect copy of Memorandum 

In Support Of Whittaker Corporation's Renewed Motion To Strike The 

Evidence Relating To Count One Of TechDyn Systems Corporation's 

Amended Motion For Judgment was served by hand this 23rd day of 

July 1991 upon: 

Garry Boehlert, Esq. 
Watt, Tieder, Killian & Haffar 
Suite 400 
7929 Westpark Drive 
McLean, Virginia 22101 
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IN THE CIRCUIT COURT FOR THE COUN~t~i-.:.f>i-·~· ~AI·R~AX: ~ 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)' 
) _________________________________ ) 

AT LAW NO. 94144 

PLAINTIFF'S MOTION TO SET ASIDE THE JURY'S 
AUGUST 1, 1991 VERDICT ON COUNT I AND COUNT III 

OF DEFENDANT'S AMENDED COUNTERCLAIM 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter "TechDyn") pursuant to Virginia Code §§8. 01-383.1 

and 8. 01-430 and. sets forth herein its Motion to Set Aside the 

Jury's August 1, 1991 Verdict for Defendant, Whittaker 

Corporation (hereinafter "Whittaker"), on Count I and Count III 

of Whittaker's Counterclaim. The basis for TechDyn's Motion is 

set forth below. 

I. AS A MATTER OF LAW THIS COURT MUST SET ASIDE THE JURY'S 
AUGUST 1, 1991 VERDICT ON COUNTS I AND III OF DEFENDANT'S 
AMENDED COQNTERCLAIM 

When a jury reaches a verdict that is contrary to the 

evidence or is without evidence to support it, the trial court 

will set aside the verdict. Virginia Code §8.01-430 empowers the 

trial court with the r~ght to set aside the jury's verdict when 
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the court can decide the case on its merits. The statute states 

in pertinent part: 

When the verdict of a jury in a civil 
action is set aside by a trial court upon 
the ground that it is contrary to the 
evidence, or without evidence to support 
it, a new trial shall not be granted if 
there is sufficient evidence before the 
court to enable it to decide the case upon 
its merits, but such final judgment shall 
be entered as to the court shall seem right 
and proper. 

Based upon the foregoing, the Supreme Court of Virginia has 

recognized that a jury verdict that is inconsistent or 

irreconcilable with the evidence presented at trial should be set 

aside, and a verdict on the merits entered. Dewald v. King, 354 

S.E.2d 60, 63 (Va. 1987); Roanoke Hospital Association v. Doyle & 

Russell. Inc., 214 S.E.2d 155, 161-2 (Va. 1975). 

In addition to setting aside the verdict, the trial court 

will reduce the verdict when the jury awards the same sum twice 

or awards an excessive amount. Virginia Code §8.01-383.1 enables 

the trial court to require a party to remit that portion of the 

verdict which is deemed excessive or duplicative. The foregoing 
I 

statute and the cases interpreting that statute give the trial 

judge broad discretion to amend an improper jury award. For 

example, in Smithey v. Refining Companv, 122 S.E.2d 872, 877, the 

Supreme Court of Virginia stated: 

The law has wisely placed in the hands of 
the trial judge the power to exercise his 
sound discretion in supervising the 
verdicts of juries to prevent miscarriages 
of justice. The law intends that this 

- 2 -
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power should be exercised, and that the 
judge should be more than a mere referee 
between litigating par~ies. 

122 S.E.2d at 877. 

Accordingly, as a matter of law, this Court may set aside or 

reduce the verdicts for Whittaker under Count I and Count III of 

Whittaker's counterclaim. 

A. THE VERDICT FOR WHITTAKER ON COUNT I MUST BE SET 
ASIDE BECAUSE WHITTAKER FAILED TO PROVE WHAT PORTION 
OF ITS ALLEGED DAMAGES WERE CAUSED BY TECHDYN 

At trial, Whittaker asserted that the Air Force, the 

Mitre Corporation (hereinafter 11Mitre 11 ), and TechDyn allegedly 

caused Whittaker to perform extra work for which Whittaker now 

seeks damages. 

However, Whittaker failed to apportion (or even 

attempt to apportion) liability among the Air Force, Mitre and 

TechDyn for causing Whittaker's alleged extra work and damages. 

Page 62 of the TechDyn/Whittaker Subcontract defines 

the role of the Mitre Corporation in the ICCE project. The 

Subcontract expressly states that Mitre's participation in the 

project cannot be the basis of damages for Whittaker. The 

Subcontract states in pertinent part: 

3. 52.295-9501 TECHNICAL REVIEW 

A. The Government has contracted with 
The MITRE Corporation for the services of 
a technical group which, under the program 
management of the Electronic Systems 
Division, is responsible to the Government 
for overall technical review of certain 
Government programs, including the efforts 
under this contract. 

- 3 -
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B. Explanation of MITRE Role. 

1. Technical ReYiew is defined as 
the process of continually reviewing the 
technical efforts of contractors. It does 
not include any modification realignment 
or redirection of contractor efforts under 
this contract; such action may be effected 
only by the prior written direction of the 
Contracting Officer. 

2. The purpose of the review is to: 

a. Evaluate from a technical 
standpoint whether system concept and 
performance can be expected to be achieved 
on schedule and within cost. 

b. Assure that the impact of 
new data, new developments and modified 
requirements is properly assessed and 
exploited. 

c. Assure that The MITRE 
Corporation has available data on the 
status and technology of Government 
programs and projects to enable it to 
carry out its inter-system integration 
responsibilities to the Government. 

3. The MITRE Corporation has agreed 
not to engage in the manufacture or the 
production of hardware, to abide by FAR 
Subpart 9. 5 entitled, "Organizational 
Conflicts of Interest", to refrain from 
disclosing proprietary information to 
unauthorized personnel, and not to compete 
with any profit-seeking concern. 

c. The Contractor agrees to cooperate 
with The MITRE Corporation by engaging in 
technical discussions with MITRE 
personnel, and permitting MITRE personnel 
access to information and data relating to 
technical matters <including cost and 
schedule) concerning this contract to the 
same degree such access is accorded 
Government project personnel. 

D. It is expressly understood that the 
operation of this clause will not be the 
basis for an equitable adjustment. 
(Emphasis added). 

- 4 -
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Plainly, under the foregoing clause, TechDyn cannot be 
. 

held liable for any damages to Whittaker caused by Mitre's acts 

or omissions. At trial, Whittaker failed to provide evidence 

that allowed the jury to apportion with any degree of certainty 

the damages allegedly caused by the Air Force, Mitre and TechDyn. 

Such lack of evidence was fatal to Whittaker's case and is 

grounds to set aside the $422,676 jury verdict which Whittaker 

obtained on Count I of its Counterclaim. 

It is well established in Virginia that when there is 

evidence of damages from more than one cause, the claimant must 

prove with a reasonable d~gree of certainty the share of damages 

caused by the party from which it seeks recovery. Hale v. 

Fawcett, 202 S.E.2d 923 (Va. 1974). When the claimant fails to 

provide a basis to apportion the damages, the claimant may not 

recover. In Hale v. Fawcett, 202 S.E.2d 923, 925 (Va. 1974), the 

Court set forth this well settled principle: 

When there is evidence of damage from 
several causes, as to a portion of which a 
defendant cannot be held liable, the 
burden is on a plaintiff to present 
evidence which will show "within a 
reasonable degree of certainty" the share 
of damages for which a defendant is 
responsible. Smith v. The Pittston 
company, 203 va. 711, 715, 127 S.E.2d 79, 
82 ( 1962) ; Heldt v. · Tunnel District, 196 
va. 477, 484, 84 s.E.2d 511, 515 (1954); 
Panther Coal Co. v. Looney, 185 Va. 758, 
771-772, 40 S.E.2d 298, 304-305 (1946). 

* * * 

- 5 -
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Since the plaintiff did not prove with 
reasonable certainty that part of damages 
for which the defendant could be held 
responsible, the proof was too uncertain 
to allow a jury to apportion part of all 
the proved damages to the acts for which 
the defendant was responsible. Hence the 
issue should not have been submitted to 
the jury. Summary judgment should have 
been entered for the defendant. 

202 S.E.2d at 925. 

Similarly, in Carr v. Citizens Bank and Trust Company, 325 

S.E.2d 86 (Va. 1985}, the Virginia Supreme Court again held that 

where loss results from more than one cause, the claimant's case 

will be dismissed unless the claimant can show within a 

reasonable degree of certainty the amount chargeable against a 

particular defendant. At trial, Whittaker has testified that the 

Air Force, Mitre and TechDyn caused the damages for which 

Whittaker seeks recovery. However, Whittaker failed to produce 

evidence that provided any basis to apportion responsibility 

among these parties. Importantly, the_ Subcontract expressly 

provides that TechDyn cannot be held liable for extra costs 

caused by the role of Mitre in the Subcontract. Thus, as a 

matter of law, TechDyn could not be held liable for any of 

Whittaker's damages that may have been caused by Mitre. 

Because Whittaker asserted that Mitre was a contributing 

cause of the damages it allegedly suffered, and because as a 

matter of contract TechDyn cannot be held liable for those 

damages, Whittaker's failure to provide a basis to apportion the 

cause of damage among the Air Force, Mitre and TechDyn was fatal 

- 6 -
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to Whittaker's action. Hale v. Fawcett, supra. Therefore, the 

jury's verdict in the amount of. $422,676 for Whittaker under 

count I of its Counterclaim must be set aside as contrary to the 

evidence. 

B. THE VERDICT FOR WHITTAKER UNDER COUNT I AND COUNT III 
MUST BE SET ASIDE AS CONTRARY TO THE EVIDENCE BECAUSE 
WHITTAKER'S DAHAGES ARE SPECULATIVE AND UNCERTAIN 

At trial, Whittaker failed to produce adequate evidence to 

support its claimed damages. Whittaker's damage presentation is 

set forth on a one-page summary of damages (Defendant's Exhibit 

108(a); a copy of which is attached hereto as Exhibit 1) asking 

for $3,182,492 from TechDyn. 

At trial, Mr. Cannady's testimony regarding the Whittaker 

damages that the Court allowed to go to the jury was based 

entirely on uncorroborated out-of-court estimates of damages 

prepared by others. In Virginia, fact witnesses such as Mr. 

Cannady cannot express an opinion as to damages unless that 

position is based on first-hand knowledge. Friend, The Law of 

Evidence in Virginia, §208, p. 523 (3rd Ed. 1988); Kerr v. 

Clinchfield Coal corporation; 192 S.E. 741, 743 (Va. 1937). 

Also, Whittaker's corporate representative, Marie Raymond, 

identified the individuals that prepared Whittaker's estimates of 

damage to incl'-lde Joe Emerald for field engin.eering, Nanette 

Johnson, Bonnie Ellis and others (Tr. p. 2686) in addition to 

( Tr. p • 2 8 o 5-7 ) : 

- 7 -
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1. Logistics - Steve Jones 
2. Remote Control Element - Ken Turi 
3. Updated Data Terminal Sets - Arnold 

Durtsche 
4. Cables and Packaging - Craig Smith 
s. Administrative and Interest - Jack 

Cannady 
6. Software - Claudia Justis 

Of the foregoing individuals, only Steve Jones, Jack 

Cannady and Claudia Justis testified at trial. 

It is well settled in Virginia that a claimant must prove 

its damages with sufficient exactitude. Trial Handbook for 

Virginia Lawyers, Damages §36.6 pg. 464 (1986). If damages are 

speculative and uncertain, they are not recoverable. In Barnes 

v. Graham Virginia Quarries. Inc., 204 Va. 414, 132 S.E.2d 395, 

397-8 (1963), the Supreme Court of Virginia stated: 

The damages recoverable in any case must. 
be susceptible of ascertainment with a 
reasonable degree of certainty, or, as the 
rule is sometimes stated, must be certain 
both in their nature and in respect of the 
cause from which they proceed. Damages 
which are uncertain, contingent, or 
speculative cannot be recovered either in 
actions ex contractu or actions ~ 
delicto. As between possible methods by 
which a loss may be computed, the law 
prefers that which leads to certain, and 
not speculative, results. A reason given 
for the rule is that uncertain or 
speculative damages are not susceptible of 
the exactness of proof that is required to 
fix a liability. 

The damages recovered in any case must be 
shown with reasonable certainty both as to 
their nature and in respect of the cause 
from which they proceed. No recovery·can 
be had where it is uncertain whether the 
plaintiff suffered any damages, unless it 
is established with reasonable certainty 
that the damages sought resulted from the 
act complained of. Hence, no recovery can 

- 8 -
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be had where resort must be had to 
speculation or conjecture for the purpose 
of determining whether the damages 
resulted from the act of which complaint 
is made or from some other cause, or where 
it is impossible to say what, if any, 
portion of the damages resulted from the 
fault of the defendant and what portion 
from the fault of the plaintiff himself. 

132 S.E.2d at 397-8. 

Similarly, in Dillingham v. Hall, 365 S.E.2d 738, 739 (Va. 

1988), the Supreme Court of Virginia reversed an award of damages 

because the claimant failed to make an intelligent presentation 

of its damages. In so ruling, the Court stated: 

A plaintiff's burden of proving the 
elements of damages with reasonable 
certainty requires him to furnish evidence 
of sufficient facts and circumstances to 
permit the fact-finder to make at least 
"an intelligent and probable estimate" of 
the damages sustained. Gwaltney v. Reed, 
196 Va. 505, 507-08, 84 S.E.2d 501, 502 
(1954). 

365 S.E.2d at 739. 

Simply stated, Whittaker has failed to establish evidence 

of any facts or circumstances that permitted the jury to make an 

intelligent and probable estimate of Whittaker's damages. 

Whittaker's damage presentation is a one-page summary of damages 

which totals Whittaker's damages at $3,182,492. Whittaker failed 

to put into evidence any financial records to corroborate (in 

even the broadest way) its claim of damages. Moreover, Whittaker 

failed to produce as witnesses six of nine Whittaker people (Ken 

Turi, Craig Smith, Arnold Durtsche, Joe Emerald, Nanette Johnson, 

and Bonnie Ellis) that admittedly prepared the damage estimates 

- 9 -
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which form Whittaker's claim. Thus, Whittaker relied on hearsay 

and unsupported estimates to. see~ its damages. In Sampson v. 

Sampson, 275 S.E.2d 597, 601 (Va. 1981), the Court said: " 
Where some part of the damage award was based upon inadmissible 

hearsay evidence, it was proper for the trial court to set aside 

the verdict." Under the foregoing facts and law, the verdict for 

Whittaker under counts I and III of its counterclaim must be set 

aside because Whittaker's damages were impermissibly uncertain, 

speculative, unsupported, and improperly based on hearsay. 

C. WHITTAKER'S RECOVERY UNDER COUNT I AND COUNT III 
WAS DUPLICATIVE, THEREFORE WHITTAKER'S VERDICT UNDER 
COUNT III MUST BE SET ASIDE OR THE RECOVERY UNDER 
COUNT I MUST BE REDUCED 

In reaching its verdict for Whittaker under Count I and 

Count III of Whittaker's counterclaim, the jury awarded Whittaker 

$422,676 under Count I and $142,000 under Count III. However, 

Whittaker. sought recovery for the same item of damage, 

compensation for the alleged breach of the Remote Control 

Element, under both Count I and Count III. Accordingly, 

Whittaker's recovery under Count I must be reduced by at least 

$142,000 or Whittaker's recovery under Count III must be set 

aside entirely. 

It is well settled that a jury verdict may be amended or 

modified when the verdict allows for a double recovery of the 

same item of damage. J. W. Creech, Inc. v. Norfolk Air 

Conditioning Corporation, 377 S.E.2d 605, 610 (Va. 1989). In 

J.W. Creech, Inc., the Supreme Court affirmed the trial judge's 

- 10 -
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decision to reduce the jury verdict to prevent duplicative 

recovery. In so ruling the court stated: 

The court concluded that an injustice 
would result if Norfolk Air were 
permitted to retain the sum it had, in 
effect, collected for Creech's account. 
The court set aside the verdict to the 
extent of the disputed sum, subtracted 
$2,788.81 from the principal amount found 
by the jury to be due Norfolk Air and 
entered judgment for the balance. 

* * * 
The jury not having the benefit of the 
undisputed facts, had by its verdict 
caused Norfolk Air to receive double 
payment for the item in question. 

377 S.E.2d at 610. 

Similarly, many other cases have found that the trial 

court has the discretionary power to grant remittur or set aside 

a verdict where a party's recovery does not comport with the 

evidence. Ford Motor Co. v. Bartholomew, 224 Va. 421, 435, 297 

S.E.2d 675, 682 (1982); Bassett Furniture v. McReynolds, 216 Va. 

897, 912, 224 S.E.2d 323, 332 (1976); Smithey v. Refinina Company 

203 va. 142, 148, 122 s.E.2d 872,· 877 (1961). Thus, when a jury 

verdict allows a party to recover twice for the same item of 

damage the trial judge may reduce or set aside the verdict to 

prevent an unjust recovery. 

In this case, the verdict for Whittaker under Counts I and 

III of Whittaker's counterclaim awards Whittaker twice for the 

same item for damage. At trial, Whittaker relied upon a one page 

summary (Defendant's Exhibit 108a; Exhibit 1) to set forth the 

- 11 -
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damages Whittaker claimed against TechDyn. Under count I of 

Whittaker's Counterclaim, Defendant's Exhibit 108a sought 

$426,531 in damages under the category of Remote Control Element 

losses. During trial, Whittaker presented no testimony or other 

evidence that assessed the amount of Whittaker's Remote Control 

Element damages. The jury awarded Whittaker $422,676 of damages 

on Count I. 

The jury also awarded Whittaker $142,000 under Count III. 

Count III seeks recovery of damages attributable to the loss of 

the Remote Control Element work. Again, the only evidence 

presented at trial to assess the cost of Whittaker's alleged 

losses related to Remote Control Element work was-Exhibit 108(a). 

That exhibit stated that under Count I, Whittaker's losses 

attributable to Remote Control Element work were $42 6, 531. 

Whittaker presented no other evidence of its damages attributable 

to the loss of Remote Control Element work. The jury verdict for 

Whittaker under Count III was $142,000 (which is one third of 

Whittaker's claimed Remote Control Element damages under Count 

I). Thus, the verdict under Count I and Count III of Whittaker's 

counterclaim grant Whittaker recovery for the same item of 

damage, Whittaker's loss of the Remote Control Element work. 

·Accordingly, this court must either reduce Whittaker's recovery 

under count I by $142,000 or set aside the verdict on Count III 

as being contrary to the evidence. 

- 12 -
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D. CONCLUSION 

For the reasons set forth herein, TechDyn respectfully 

requests this Court set aside the verdicts for Whittaker under 

Count I and Count III of Whittaker's counterclaim. 

Alternatively, this Court must reduce Whittaker's recovery by 

$142,000 to prevent a double recovery under Count I and III 

related to the Remote control Element of the project. 

DATED: August 21, 1991 

- 13 -

Respectfully submitted, 

WATT, TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
{703) 749-1000 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 
foregoing Plaintiff's Motion to Set Aside Verdict on Count I and 
Count III of Defendant's Counterclaim was mailed via first-class 
mail this 21st day of August, 1991, to: 

Peter B. Work, Esquire 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 

and 

William Carey, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
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SUMMARY OF WHITTAKER'S COUNTERCLAIMS 

COUNT QNE 

compensation For Added Work 
Performed And Techpyn Breaches 

Software 

Testinq 

Loqistics 

Remote Control Element 

Data Terminal Sets 

Cablinq and Packaqinq 

TechDyn's Performance Shortcominqs 

TOTAL 

COUNT FOQR 

$1,408,720 

224,314 

733,036 

426,531 

36,158 

20,000 

$2,848.759 

Invoiced But Unpaid Progress Payments 

Unpaid Mod 3 Proqress Payments 

Unpaid Front-End Progress-Payments 

TOTAL 

$ 219,839 

113,927 

s 333,766 

EXHIBIT 

1.. 
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AUG 2 1 1991 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------> 

AT LAW NO. 94144 

MOTION OF WHITTAKER CORPORATION TO SET ASIDE THE JURY'S 
VERDICT AS TO TECHDYN SYSTEMS CORPORATION'S 

COUNT ONE BECAUSE TECHDYN FAILED TO PROVIDE ANY BASIS 
FOR ALLOCATING RESPONSIBILITY FOR ITS UNREIMBURSED 

DELAY COSTS AMONG WHITTAKER AND NON-WHITTAKER CAUSES 

Whittaker respectfully asks the Court, pursuant to § 8.01-43 

of the Virginia Code, to set aside the jury's verdict on TechDyn's 

Count One and enter a judgment for Whittaker, because TechDyn 

failed to sustain its legal burden of providing the jury with a 

reasonably certain basis for allocating responsibility for 

TechDyn's unreimbursed delay costs among Whittaker causes and 

proven non-Whittaker causes. 

TechDyn's Count One, as it went to the jury, demanded an 

award of the following damages: 
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Delay. • • • • • • • • • • • • 

Excess Overhead. • . . . . . . . 
Relocation of Test Beds •• . . . 

$2,919,748 

262,409 

56,598 

Replacement of Keyboard and Printer. • 1,856 

Total $3,240,611 

Pl. Exh. 951. The "delay" element of this demand -- rep~esenting 

90% of the total -- purportedly consisted of TechDyn's 

unreim.bursed "time-related" costs on the ICCE program from the 

August 1985 start of TechDyn's perfor.mance of its prime contract 

through May 1991. 11 Tab 1. 21 TechDyn did not break down these 

unreimbursed delay costs in ter.ms of what caused them to be 

incurred or what work they represented, and TechDyn prevented any 

scrutiny of the costs by refusing to produce its underlying 

accounting records in response to repeated Whittaker discovery 

requests and discovery motions. 31 

In returning a verdict for TechDyn on its Count One, the jury 

awarded $2,101,000 of the $3,240,611 that TechDyn demanded and 

1/ 

2/ 

3/ 

TechDyn defined its "t~e-related costs" as encompassing 
(1) direct labor, (2) on-site overhead, (3) travel, 
(4) consultants, (5) contract labor, (6) other direct costs, 
and (7) general and administrative expenses. 

The Appendix to this motion, and Whittaker's accompanying 
motion for a new trial on the quantum of damages under 
Whittaker's Count One, contains supporting transcript 
excerpts and exhibits at the indicated tabs. 

The hearsay (and double hearsay) exhibits comprising 
"TechDyn's Damages Book" and purportedly depicting TechDyn's 
unreimbursed delay costs were admitted into evidence over 
Whittaker's repeated objections. 
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denied the remaining $1,139,611. Tab 2. The threshold question 

to be asked in assessing the validity of this award is: "WHAT 

EVIDENCE IN THE RECORD ENABLED THE JURY TO DERIVE THESE PARTICULAR 

NUMBERS FROM THE WHITTAKER AND PROVEN NON-WHITTAKER CAUSES OF 

TECHDYN'S UNREIMBURSED DELAY COSTS?" Because the answer, 

unequivocally, is that "THE RECORD CONT~NS NO SUCH EVIDENCE," the 

jury's verdict must be set aside and judgment entered for 

Whittaker. 

A. Agplicable Legal Principle 

Under Virginia law, where there are multiple, concurrent, or 

excusable causes of damage, a plaintiff is entitled to an award 

only if it presents evidence showing, within a reasonable degree 

of certainty, the share of damage for which the defendant was 

responsible. It is legally impermissible for a jury to allocate 

responsibility for damage among various causes on the basis of 

speculation, conjecture, wh~, or some other uncertain premise. 

Thus, unless the plaintiff sustains its burden of providing a 

reasonably certain basis for allocating responsibility for damage, 

it is not entitled to receive any award. 

The existence and applicability of these principles have been 

established in a line of decisions of the Supreme Court of 

Virginia, starting with Hale v. Fawcett, 214 Va. 583, 202 S.E.2d 

923 (1974). In Hale, the Court expressed the rule as follows: 

When there is evidence of damage from 
several causes, as to a portion of which 
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a defendant cannot be held liable, the 
burden is on a plaintiff to present 
evidence which will show "within a 
reasonable degree of certainty" the share 
of damages for which a defendant is 
responsible. [Citations omitted.] 

* * * * 
Here we have a case in which there is 
evidence of damaqes from separate causes, 
as to a portion of which defendant cannot 
be held responsible. No evidence was 
produced to enable the jury to form a 
reasonable estimate of what portion of 
the damaqe was caused by cattle entering 
throuqh the narrow openinq between the 
cattle guard and the qate post and what 
portion was caused by cattle enterinq 
through and over the division fence. 
Since plaintiff did not prove with 
reasonable certainty that part of damages 
for which the defendant could be held 
responsible. the proof was too uncertain 
to allow a iury to aPPortion part or all 
of the proved damages to the acts for 
which the defendant was responsible. 
Hence the issue should not have been 
submitted to the jury. Summary judgment 
should have been entered for the 
defendant. 

202 S.E.2d at 925 (emphasis added). 

A more recent case in the Hale line is Carr v. Citizens Bank 

and Trust Co., 228 Va. 6.4, 325 S.E.2d 86, 90 (1985), where the 

Supreme Court provided this statement of the applicable rule: 

The plaintiff has the burden of proving 
with reasonable certainty the amount of 
damages and the cause from which they 
resulted; speculation and conjecture can­
not form the basis of the recovery [Cita­
tions omitted.] Where the loss results 
from several causes, the plaintiff must 
show within a reasonable degree of 
certainty the amount chargeable aqainst a 
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particular defendant. [Citations omit­
ted.] If the proof is too uncertain to 
allow a 1ury to apportion the part for 
which the defendant is responsible, the 
issue should not be submitted to the 
.iYD:· 

(Emphasis added.) The Supreme Court in Carr went on to say that 

the trial court had committed reversible error in permitting the 

case to go to the jury, given the plaintiff's failure to provide 

the jury with a reasonably certain basis for allocating 

responsibility for damage among multiple causes: 

In this case, the court instructed the 
jury that it must determine whether the 
injunction order was the natural and 
proximate cause of an alleged decrease in 
the amount the Bank received upon 
foreclosure, and, if so, the amount of 
the decrease. But there was no evidence 
of the damages solely attributable to 
Carr's obtaining the injunction. 
Therefore. the court erred in overruling 
defendant's motion to strike the evidence 
and ~properly allowed the 1ury to assess 
their liability without evidence to 
justify the award. 

325 S.E.2d at 90 (emphasis added). Accord Medcom, Inc. v. C. 

Arthur weaver Co., Inc., 232 Va. 80, 348 S.E.2d 243, 247 (1986) 

("The trial court ruled that Medcom's evidence relating to these 

two elements of damage was insufficient to create a jury issue, 

and we agree. Although 'proof of absolute certainty as to the 

amount of loss or damage is not essential,' a cla~t must prove 

'with reasonable certainty the amount of damages and the cause 

from which they resulted'"); Cooper v. Whiting Oil Co., Inc., 226 

Va. 491, 311 S.E.2d 757, 761 (1984) ("trial court correctly 
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granted the motion to strike the plaintiffs' evidence where 

plaintiffs failed "to produce evidence to show within a reasonable 

degree of certainty the share of damages for which the defendant 

is responsible"). 4/ 

B. Evidentiary Basis for Whittaker's Motion 

Prior to trial, TechDyn consistently responded to Whittaker's 

several Hale v. Fawcett motions by representing to the Court that 

4/ The Court rejected Whittaker's request for an instruction 
incorporating the language of Hale v. Fawcett (as well as 
Whittaker's requests for instructions on concurrent and 
excusable causes of delay). Tab 3. From appearances, the 
less explicit instruction that the Court did give on multiple 
causes of damage, Tab 4, was not understood by the jury. 

In rejecting Whittaker's explicit Hale v. Fawcett 
instruction, which required "TechDyn to prove within a 
reasonable degree of certainty the amount of delay for which 
Whittaker was responsible," the Court explained that it 
"remembered the Supreme Court didn't like that language, 
'reasonable certainty to a jury.'" Tab 5. Quite the 
contrary, as Whittaker observed at the time, an instruction 
containing such language has been given by a Virginia trial 
court without the Supreme Court expressing any disapproval. 
See Sachs v. Hoffman, 224 Va. 545, 299 S.E.2d 694, 697 (1983) 
("[The trial judge] approved an instruction to which no error 
is assigned. The judge told the jury that the standard of 
proof was reasonable certainty, and he explained that this 
standard applies when 'the damages complained of • • • may 
have resulted from either of two causes, for one of which the 
defendant may have been responsible and for the other of 
which he was not"); ~also Emroch, Byrne, and Herbert, 
Virginia Jury Instructions, § 23.06 (2d Ed. 1990) ("If you 
believe from a preponderance of the evidence that damage to 
the plaintiff resulted from two causes, for one of which the 
defendant is responsible, the burden is upon the plaintiff to 
produce evidence to prove within a reasonable degree of 
certainty the share of damages for which the defendant is 
responsible. And unless the plaintiff has proven within a 
reasonable degree of certainty the share of damages for which 
the defendant is responsible, you shall return your verdict 
in favor of the defendant"). Tab 6. 
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it would prove that all of TechDyn's .unreimbursed delay costs were 

attributable solely to Whittaker. 51 At trial, however, TechDyn's 

own officials conceded that there were. many, frequently 

concurrent, causes of the unreimbursed delay costs cla~ed in 

Count One and that some of these causes could not be attributed to 

Whittaker. This testimony was, of course, legally binding on 

TechDyn under the doctrine of Massie v. Fir.mstone. 61 But despite 

the concessions of its own officials, TechDyn provided no basis at 

all -- much less a reasonably certain basis -- for the jury to 

allocate responsibility for TechDyn's unreimbursed delay costs 

among Whittaker and non-Whittaker causes. In particular, TechDyn 

was content to leave it to the jury to speculate about what 

portions of these costs were attributable to conceded and proven 

non-Whittaker causes. 71 When asked on cross examination for an 

5/ 

6/ 

7/ 

See, e.g., TechDyn's Opposition to Whittaker's Motion for 
Summary Judgment and Motion to Strike 6 (November 15, 1990) 
("TechDyn does not seek damages from Whittaker attributable 
to sources other than Whittaker."); TechDyn's Opposition to 
Whittaker's Motion for Summary Judgment 5 (March 20, 1991) 
("TechDyn is seeking damages because of Whittaker's acts and 
omissions •••• Whittaker is simply wrong when it· states 
that TechDyn has calculated its damages on a total cost 
basis."). 

134.Va. 450, 114 S.E. 652 (1922). See Travis v. Bulifant, 
226 va. 1, 306 S.E.2d 865, 866 (1983) ("No rule is more 
fir.mly established in Virginia than that of Massie v. 
Fir.mstone. • • • 'No litigant can successfully ask a court 
or jury to believe that he has not told the truth. His 
statements of facts and the necessary inferences therefrom 
are binding upon him. He cannot be heard to ask that his 
case be made stronger than he makes it, where, as here, it 
depends upon facts within his knowledge as to which he 
testified'"). 

The grant of Whittaker's requests for a clear Hale v. Fawcett 
(continued) 
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identification of what specific delay periods TechDyn was asking 

the jury to attribute to Whittaker causes, as distinguished from 

non-Whittaker causes, the sponsors of.TechDyn's damages exhibits 

(Messrs. Hise and Gray) repeatedly declined to provide that 

infor.mation. Tab 7. 

Prominent among the non-Whittaker causes of TechDyn's 

unreimbursed delay costs which were either conceded by TechDyn's 

officials or found by the jury -- were the very causes that 

TechDyn's ICCE Project Engineer. Mr. Thorton. identified in 

response to questions from TechDyn's own counsel as the three 

principal delay factors in the ICCE program. Tab 8. 

Mr. Thorton's three principal delay factors are discussed below. 

1. Remote Control Element (RCE) 

One of Mr. Thorton's three principal delay factors 

was TechDyn's reprocurement of the RCE and the 

~pact of that reprocurement effort on TechDyn's 

ability, over the period from January 1989· through 

March 1991, to complete its manuals, drawings, 

installation, and on-site system testing. Tab 9. 

TechDyn assigned some of the costs associated with 

this reprocurement to Count Two, but it included 

other reprocurement-related costs -- such as the 

(footnote continued) 
instruction and for instructions on concurrent and excusable 
causes of delay would likely have prevented such speculation. 
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costs of redoing the CFA manuals and drawings -- as 

unre~ursed delay costs under Count One. Tab 10. 

Because the iury found that TechDyn's default 

termination of Whittaker on the original RCE was 

invalid. Whittaker could not. as a matter of law. 

be held responsible for any d~lay costs associated 

with the reprocurement. 81 Yet, TechDyn provided no 

Qasis for the jury to identify and eliminate the 

reprocurement-related costs that TechDyn included 

as unreimbursed delay costs under Count One. 

Where, as here, a default ter.mination is declared invalid and 
automatically converted under the ter.ms of the standard 
Federal Default Ter.minations Clause (which TechDyn 
incorporated in the ICCE subcontract) into a termination for 
convenience, the party whose work has been ter.minated cannot, 
as a matter of law, be held responsible for any costs, 
including delay costs, associated with the reprocurement 
efforts. See Defense Technologies. Inc., GSBCA Nos. 9570, 
9571, 90-1 BCA , 22,406 at 112,552 (1989) (explaining that if 
contractor is successful in converting a ter.mination for 
default to a termination for convenience, 11 the spectre of 
potential liability for excess reprocurement costs would be 
eliminated"); Fillip Metal Cabinet Co., GSBCA No. 7695, 87-2 
BCA 1 19,822, at 100,290 (1987) ("The Government, by 
rejecting all of appellant's attempts to find out what the 
Government thought the specification meant, made it 
~possible for appellant to perfor.m under its Contract. It 
follows that the default ter.mination was improper. 
[Citations omitted.] It is converted to a termination for 
the convenience of the Government. The Government will bear 
all costs incurred on reprocurement and appellant is entitled 
to its costs •••• "); L-K Maintenance, DOT BCA Nos. 1560, 
1749, 87-1 BCA 1 19,578, at 99,013 (1987) ("Since the 
termination for default cannot stand, the~e is no basis on 
which respondent may cla~ its reprocurement and 
administrative costs associated therewith from L.K."); and 
Xplo Corp., DOT CAB Nos. 1289, 1458, 86-3 BCA, 19,125, at 
96,680 (1986) ("We convert the termination for default to one 
for convenience. The Coast Guard therefore has no basis for 
the assessment of excess reprocurement costs against Xplo."). 
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2. Modified Data Terminal Set (DTS) 

The second of Mr. Thorton's three principal delay 

factors was the DTS which the Air Force was modify­

ing in the (unrelated) Peace Shield program. 

Tab 11. The modified DTS was to be available for 

use in the ICCE program in June 1986. It did not 

become available, however, until June 1987. 

Tab 12. Thereafter, as Mr. Thorton testified, 

there was a need for Whittaker to modify its RADIL 

software to accommodate the DTS modifications. 

Tab 13. All of this, Mr. Thorton acknowledged, 

precluded conduct of software qualification testing 

until the late fall of 1987 -- a full year after 

the date contemplated in TechDyn's original pr~e 

contract schedule. Tab 14. Even TechDyn's 

President, Mr. Morrison, conceded that the Air 

Force -- not Whittaker -- was responsible for this 

DTS-related delay. Tab 15. Yet, TechDyn provided 

no basis for the jury to identify and eliminate the 

DTS-related costs that TechDyn included as 

unreimbursed delay costs in Count One. 

3. Software Development 

The last of Mr. Thorton's three principal delay 

factors was software development. As Mr. Morrison 
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conceded, TechDyn asserted (and collected on) a 

$1.7 million cla~ against the Air Force based in 

part on the premise that the TechDyn/Whittaker 

proposal team had relied on the Air Force's 

representations (a) that the ICCE program was to be 

a "Non-Developmental Item/CoDDDercial Off-the-Shelf 

project," and (b) that "essentially acceptable 

software associated with the RADIL existed, and 

with relatively minor modification would satisfy 

ICCE project requirements." Tab 16. These 

representations proved incorrect, as Messrs. 

Morrison and Thorton acknowledged. In fact, 

Mr. Thorton conceded that the •• ICCE software effort 

turned into a true development effort" which caused 

the expansion and extension of every element of the 

ICCE program. Tab 17. Notwithstanding these 

conceded facts, TechDyn provided no basis for the 

jury to identify and eliminate the Air Force-caused 

software development costs that TechDyn included as 

unreimbursed delay costs in Count One. 

Apart from Mr. Thorton's three principal delay factors, 

TechDyn officials conceded that there were other causes of 

TechDyn's unre~ursed delay costs for which Whittaker could not 

be held responsible. TechDyn provided no basis, however, for the 

jury to identify and el~inate the costs associated with these 

causes that TechDyn included as unreimbursed delay costs in Count 
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One. ~he following additional, non-Whittaker causes of TechDyn's 

unreimbursed delay costs are illustrative examples: 

o Provisioning -- Mr. Morrison conceded that the Air 

Force had greatly expanded the level of provision­

ing required of TechDyn (and Whittaker) for the 

ICCE program, that this element of added work had 

not been dealt with in the settlement of TechDyn's 

initial cla~ against the Air Force, and that the 

cost to TechDyn alone of accommodating the Air 

Force's added provisioning requirements represented 

a "significant component" of the difference between 

TechDyn's initial $1.7 million claim for which it 

was compensated, and a $6.6 million revision ~o 

that claim. Tab 18. Yet, TechDyn provided no 

basis for the jury to identify and eliminate the 

added provisioning costs that TechDyn included as 

unreimbursed delay costs in Count One. 

o Management Oversight -- Mr. Morrison conceded that, 

despite the Air Force's insistence that TechDyn 

"essentially eliminate" all management oversight 

money from its proposal, TechDyn had been "jerked 

all over the place over all these years trying to 

be responsive to the Air Force" in its demand that 

TechDyn perform management oversight 

responsibilities. Tab 19. Yet, TechDyn provided 
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no basis for the jury to identify and eliminate the 

added management oversight costs that TechDyn 

included as unreimbursed delay costs in Count One. 

o Software Testing -- Mr. Thorton conceded that, 

whereas Whittaker had demonstrated "essentially 

acceptable" software under the single contractual 

software test in December 1987, the Air Force had 

continued to conduct -- and insist on Whittaker's 

and TechDyn's participation in -- additional 

software testing for several years after that date. 

Tab 20. Yet, TechDyn provided no basis for the 

jury to identify and el~inate the added software 

testing costs that TechDyn included as unreimbursed 

delay costs in Count One. 

o Logistics -- Mr. Thorton conceded that the Air 

Force had insisted, throughout the program, on a 

level of detail in logistics submissions that 

exceeded the scope of TechDyn's pr~e contract. 

Tab 21. Yet, TechDyn provided no basis for the 

jury to identify and eliminate the added logistics 

costs that TechDyn included as unre~ursed delay 

costs in Count One. 

o TechDyn's Internal Inefficiencies Messrs. 

Morrison and Thorton conceded that TechDyn had 

experienced internal inefficiencies in the ICCE 
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program, including incompetent program managers, 

continuous turnover at all key functional 

positions, and the unavailability of TechDyn 

personnel to perfor.m TechDyn's contract work. 

Tab 22. Yet, TechDyn provided no basis for the 

jury to identify and eliminate costs associated 

with these internal inefficiencies that TechDyn 

included as unreimbursed delay costs in Count One. 

CONCLUSION 

TechDyn can no longer rely on the position it took prior to 

trial in fending off Whittaker's challenge under Hale v. Fawcett 

to TechDyn's claim for unreimbursed delay costs. TechDyn's own 

officials testified -- and the jury found -- that there were nQn: 

Whittaker causes which contributed to these costs. Because 

TechDyn failed at trial to sustain its Hale v. Fawcett burden of 

providing a reasonably certain basis for the jury to identify and 

eliminate costs associated with proven non-Whittaker causes that 

TechDyn included as unreimbursed delay costs in Count One, TechDyn 

is barred from receiving any recovery. The jury's verdict under 

TechDyn's Count One -- incomprehensibly awarding $2,101,000 and 

denying $1,139,611 -- must therefore be set aside and judgment 

entered for Whittaker. 
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IN THE CIRCUIT COURT FOR THE COUNTY 
V! ~RREN E. B~.R~~r"\ 

~rE~~u:~ cqui\ T 
f A\RF AX COl'~~T'I VA 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

)' 
) 
) 
) 
) 
) 
) 
) 
) __________________________________ ) 

AT LAW NO. 94144 

PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTIONS 
TO SET ASIDE THE VERDICT FOR PLAINTIFF ON COUNT 1 

OF PLAINTIFF'S MOTION FOR JUDGMENT AND DEFENDANT'S 
MOTION FOR A NEW TRIAL ON THE QUANT~ OF DAMAGES 

UNDER COUNT ONE OF DEFENDANT'S COUNTERCLAIM 

COMES NOW, Plaintiff, TechDyn .Systems Corporation 

• 
(hereinafter "TechDyn") and sets forth herein its opposition to 

Defendant, Whittaker Corporation's (hereinafter "Whittaker"), 

motion to set aside the jury verdict .for TechDyn on Count 1 of 

TechDyn's Motion for Judgment and Whittaker's motion for a new 

trial on the quantum of damages under Count I of Whittaker's 

Counterclaim. For the reasons set forth below, this .Court must 

deny Whittaker's Motions. 

I. WHITTAKER'S MOTIONS MUST FAIL BECAUSE THE JURY'S VERDICT 
OF $2,101,000 FOR TECHDYN UNDER COUNT 1 OF THE MOTION FOR 
JUDGMENT AND OF $422,676 FOR. WHITTAKER UNDER COUNT I OF 
WHITTAKER'S COUNTERCLAIM ARE SUPPORTED BY CREDIBLE 
EYIDENCE 

A. The Jury's Verdict May Not Be Set Aside When There Is 
Credible Evidence Which Supports The Verdict 

Whittaker moves to set aside the jury's verdict for 

TechDyn under Count I of TechDyn's Motion for Judqment because 
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Whittaker alleges that TechDyn failed to prove Whittaker caused 

TechDyn' s damages "within a reasonable degree of certainty". 

Further, Whittaker moves for a new trial on the issue of damages 

under Count I of Whittaker's Counterclaim because allegedly "the 

jury could not have understood" that Whittaker did not have a 

cause of action against the Air Force. Whittaker makes these 

arguments despite .the voluminous evidence submitted to the jury 

establishing that Whittaker caused TechDyn's losses on this 

project and that Whittaker's own losses on this project, if any, 

were princip~lly caused by Whittaker's own actions, failures and 

inefficiencies. Furthermore, this Court instructed the jury (tab 

2 5 of Whittaker's motion) that Whittaker could recover from 

TechDyn damages allegedly caused by the Air Force. This Court 

must reject Whittaker's motions because a jury verdict cannot be 

altered when credible evidence exists to support it. 

In Virginia, the Courts closely quard the sanctity of the 

jury's verdict. It is well settled that the trial court may not 

make changes to the substance of a jury's verdict, but only to 

the form. In Zedd v. Jenkins 194 Va. 704, 74 S.E.2d 791, 793 

(1953), the Supreme Court of Virginia stated: 

It is the duty of a trial judge to correct 
formal mistakes in a verd-ict, but this 
power to correct is limited to mere 
matters of form, and does not include the 
right to change the substance of a jury's 
finding. 

74 S.E.2d at 793. 
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A trial judge may not set aside a jury verdict because the 

trial judge would have found differently. A jury ve~dict may 

· only be overturned if that verdict has no basis in the evidence: 

(T)he trial judge may· not substitute his 
conclusion for that of the jury merely 
because he would have voted for a 
different verdict if he had been on the 
jury. 

Parker v. Davis, 221 Va. 299, 269 S.E.2d 377, 381 (1980). 

The standard adopted in the Commonwealth for testing a 

jury verdict is whether that verdict is supported by anv credible 

evidence. In T.M. Graves Construction Company v. National 

Cellulose Corp., 226 Va. 164, 306 S.E.2d 898,. 901 (1983), the 

Supreme Court of Virginia reversed the• trial court's order 

setting aside a jury verdict and reinstated the verdict because 

credible evidence existed that supported the jury's verdict. In 

so ruling, the court held: 

The reason for the rule that a trial court 
when considering a motion to set aside a 
verdict, must consider all the evidence is 
simple and straightforward: the trial 
court, in ruling on such a motion, must 
place itself in the jury's shoes. It must 
see what the jury saw so that it can 
decide whether ~ credible evidence 
exists to support the jury's verdict. 

* * * 
In keeping with our discussion in the 
previous section, if we find any credible 
evidence in the record that supports the 
jury verdict, then the verdict must be 
reinstated and judgment entered thereon. 

306 S.E.2d at 901. 
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Plainly, a jury verdict may not be al tared or striken 

unless there is 1lQ credible evidence to support it. Accordingly, 

if there is any evidence that supports the verdict for TechDyn 

under Count 1 of the Motion for Judgment or that supports 

Whittaker's damages under Count I of the Counterclaim, 

Whittaker's motions must fail. 

B. Ample ~vidence Exists Which Supports A Jury Verdict 
For TechDyn Of $2,101,000 And A Jury Verdict For 
Whittaker Of $422.676 

There is ample evidence in the record that supports 

TechDyn's recovery of $2,101,000 under Count 1 of TechDyn's 

Motion for Judgment and limits Whittaker's.recovery under Count I 

of Whittaker's Counterclaim to $422,676. In fact, there is ample 
• 

evidence in the record that would have supported a jury finding 

that TechDyn was entitled to an even larger recovery, and 

Whittaker was entitled to no recovery from TechDyn. The 

following examples of credible evidence in the record provide 

abundant support for the jury's verdict for TechDyn and the 

limited verdict for Whittaker: 

1) Plaintiff's Exhibit 161, the April 30, 1985 
Request for Proposal sent by TechDyn to 
Whittaker, set forth the documents upon 
which Whittaker should base its bid. 
Prominently identified in Exhibit 161 was 
JCS-Pub-10, the document identifying the 
software upgrades Whittaker was required to 
perform. During trial, Whittaker (Claudia 
Justis) admitted it did not have JCS-Pub-10 
when it submitted its $5,271,888 proposal 
to TechDyn (Exhibit 181). Thus., Whittaker 
admitted that it bid the project ignorant 
of the scope of the task to be performed. 

2) Whittaker (Mike Mccune) also admitted that 
Whittaker did not have the software which 

- 4 -
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was the subject of the contract when it 
submitted its $5,271,888 proposal to 
TechDyn (Exhibit 181). Thus, the jury had 
evidence that Whittaker bid this project 
without the critical information necessary 
to accurately assess the current state of 
the software which the contract required 
Whittaker to upgrade. 

3) Plaintiff's Exhibit 11, a March 9, 1988 
memo from Whittaker's witness, Al Johnson, 
blamed Whittaker's poor understanding of 
MIL-STD-490 and Whittaker's inadequate B­
Level and c-Level specifications for delays 
in project performance. Mr. Johnson's 
writing stated in pertinent part: 

0 

0 

0 

I do not feel that MIL-STD 490, 
although called out in the contract, 
was given much attention in the 
analysis of work packages required 
during the costing phase of 4C. 
Because of this several errors were 
made: • 

The totality of design 
documentation was grossly 
under-estimated. Cost and 
schedule, therefore, had to 
be adversely affected from 
the outset. 

Quality assurance provisions 
in the program organization 
were late in being 
established. This was 
particularly evident in the 
software area. 

In order to gain time B­
level specifications were 
submitted as strawman 
documents with the hope of 
getting approval of their 
format. This caused the 
government to doubt that 
WCCS/4C had personnel 
experienced in the develop­
ment of specifications IAW 
the MIL-STD. 
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0 WCCS/4C stated that a 
Computer Program Development 
Plan was in existence, 
however, it co~ld not 
produce the document when a 
Software Quality Assurance 
Audit team requested it. 

Mr. Johnson then observed that these errors 
11 led to more management oversight by 
ESD ••• " Thus, the heightened Air Force 
scrutiny which Whittaker alleged delayed 
performance was caused by Whittaker's 
failure to understand MIL-STD-490. 

4) Plaintiff's Exhibit 1006, February 2, 1986 
Air Force letter to TechDyn, establishes 
that Whittaker's work was deficient in the 
following areas: a) Whittaker failed to 
submit a computer program Development Plan; 
b) Whittaker failed to trace requirements 
between the different levels of 
specifications; c) Whittake:c failed to 
advise the Government the nJ.Unber of tools 
used in the software development and which 
were deliverable under the contract; d) 
Whittaker failed to submit checklists and 
schedules to ensure Software Quality 
Assurance Procedures were in effect; e) 
Whittaker failed to produce a standard 
method of tracking staff performance. The 
Air Force letter concluded with the 
observation that the Government wanted a 
disciplined approach to software 
development and modifications and Whittaker 
was not meeting its obligations. 

5) Plaintiff's Exhibit 1010, a June 17, 1986 
letter from the Air Force to TechDyn, 
stated that Whittaker's "late delivery and 
inadequacy of the initial draft "B" level 
specifications has caused a lengthy review 
and rev is ion process. " These project 
delays, in turn, adversely impacted 
TechDyn. · 

6) Plaintiff's Exhibit 852, an October 22,1986 
letter from the Air Force to TechDyn, 
reviewed Whittaker's software quality 
assurance procedures and criticized 
Whittaker's quality control. Whittaker's 
failure to monitor quality control delayed 
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the project. The letter stated: "We 
understand the methods used by 4C in the 
quality assurance and configuration control 
functiona.l areas. , We are seriously 
concerned with the lack of quality control 
in the engineering branch." 

7) Plaintiff's Exhibit 1030, a September 15, 
1987 letter from the Air Force to TechDyn, 
identified Whittaker's failure to pass the 
Computer Program Test and Evaluation 
("CPT&E") on schedule which delayed the 
project. The Air Force stated: 

Since the partial conduct of the 
CPT&E which began on 24 Aug 1987, 
the Government has reviewed the 
readiness and configuration of the 
software under test. As was 
demonstrated by the fact that the 
CPT&E could only be partially 
conducted, it is clear that the 
software requires receding tc fully 
meet system requirements. •The known 
problems have been documented as 
system trouble reports (STRs), a 
large number of which remain open. 

* * * 
Given . the above concerns, the 
Government cannot agree to 
continuation of CPT&E until all STRs 
involving the software are 
satisfactorily resolved. 

* * * 
The Air Force then said: 

Request TechDyn forward a copy of 
this letter to the senior management 
of Whittaker corporation. Request 
TechDyn response by 18 Sept 1987 
including an assessment by Whittaker 
management and their "get well" 
plan. 

Thus, once again, Whittaker's failure to 
perform delayed the project. 
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8) Plaintiff's Exhibit 1043, the Air Force's 
April 20, 1988 letter to TechDyn, 
identified the Air Force's rejection of 
Whittaker's inadequate Software 
Qualification Test which delayed the 
project. The Air Force letter stated: 

The Government has reviewed the 
subject ICCE/CENTAF SQT Report for 
the Processinq and Display 
Functional Area (PDFA), including 
the ICCE SQT Report Supplement dated 
1 M~rch 1988. The government does 
not accept this document. 

9) Plaintiff's Exhibit 104 6, the Air Force's 
July s, 1988 letter to TechDyn, identified 
numerous System Trouble Reports ("STRs") 
which arose from Whittaker's failure to 
pass the Tactical Air Force ·c "TAF") 
Certification Test. Whittaker's fa~lure to 
pass the test delayed the completion of the 
project. The Air Force stated: • 

• 
The first attachment provides a list 
of all STRs from the TAF 
Certification Test identified as "In 
Scope", "Out Scope" and "Required 
for TAF Certification" and which 
were agreed upon as in scope at the 
reference TIM. 

10) Plaintiff's Exhibit 1373, Whittaker's 
July 21, 1988 letter to TechDyn, set forth 
Whittaker's instruction to TechDyn that 
Whittaker was stoppinq work on the project. 
Plaintiff's Exhibit 394, Whittaker's August 
5, 1988 letter to TechDyn, set forth 
Whittaker's order that TechDyn remove its 
equipment from Whittaker's facility or 
beqin payinq rent at a. rate Of $201000 • 
These letters were supplemented by the 
testimony of Don Ellis and Leo Morrison 
which established that Whittaker's stopping 
work and orderinq the removal of TechDyn 
test bed equipment delayed performance of 
the project and caused serious project 
inefficiencies. 

11) Plaintiff's Exhibit 65, excerpts from. Test 
Plan Working Group meeting minutes, 
established that Whittaker failed to timely 
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perform work on the outstanding System 
Trouble Reports that were within the scope 
of the contract. Whittaker's failure to 
timely perform that work further delayed 
the project. Exhibit 65 states in 
pertinent part: 

The subcontractor stated that TAF 
CERT STR' s have not been worked on 
to date. The· subcontractor 
acknowledges that the STR's from the 
March 1988 correspondence are within 
the scope of the current contract. 

12) Plaintiff's Exhibit 66, ·Whittaker's 
February 9, 1989 response to the Air 
Force's demand that Whittaker complete open 
System T r o u b 1 e Report s ( " s T R ' s •• ) , 
established that Whittaker admitted that it 
could not close out STR's without test bed 
equipment (i.e. , equipment which 
Whittaker ordered removed in J~ly 21, 1988 
(Exhibit 1373). Thus, Whii;taker admitted 
that its own act of ordering test bed 
removal caused project delay. Whittaker 
stated: 

WES does not consider it prudent to 
proceed on STR corrections without a 
Conus Test Bed for verification 
purposes. 

13) Plaintiff's Exhibit 572. The Air Force's 
April 3, 1990 letter to TechDyn,. 
established that again in the fall of 1989, 
Whittaker had failed to correct the 
outstanding STRs and that 23 new problems 
arose. Whittaker's failure to correct· 
these STR's again delayed project progress . 

. 14) Plaintiff's Exhibit 1141. The Air Force's 
October 9, 1990 letter to TechDyn, 
explained Whittaker's failure to deliver 
adequate support software necessary for the 
completion of the project and required by 
the contract. simply stated, the project 
could not be completed until Whittaker 
delivered the support software. The Air 
Force letter stated: 
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Thus far at the 4702 css, the 
previously delivered software has 
been found to be missing essential 
components necessary to accomplish 
this build on a day-by-day basis. A 
successful software PCA can not be 
conducted on a partial, incomplete 
set of delivered software. 

15) Plaintiff's Exhibit 1635. The Air Force's 
February 20, 1991 letter to TechDyn, set 
forth the Air Force's opposition ·to 
Whittaker's contention that it had 
completed its support software obligations 
and reaffirmed that the contract required 
Whittaker to provide a ••complete set o·f all 
the software required to perform a complete 
build of the ICCE executable software from 
source". Thus, the Air Force could not 
consider the project complete until 
Whittaker completed all support software 
responsibilities. 

16) Plaintiff's Exhibit 1098. ~e.Air Force's 
February 26, 1990 letter to TechDyn, sets 
forth the Air Force's concerns that because 
of Whittaker's failure to timely provide 
the PDFA O&M manual the project was being 
delayed. The Air Force stated: 

We are concerned that given the lack 
of progress on the PDFA O&M manual 
since the 80% audit that the 
contractor will have difficulty in 
meeting the Feb 91 contract delivery 
date. The manual is in the critical 
path leading to M-Demo, Training, 
Verification, and therefore all 
installation activities (emphasis 
added). 

17) Plaintiff's Exhibit 1607. The Air Force's 
December 5, 1990 letter to TechDyn sets 
forth the Air Force's rejection of 
Whittaker's PDFA Operation and Maintenance 
Manual and Whittaker's System Operation and 
Maintenance Manual did not meet 
contractually prescribed standards. Again, 
the project could not be completed until 
Whittaker completed this work. 
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18) Plaintiff's Exhibit 1616. The Air Force's 
January 4, 1991 letter to TechDyn again 
described the Air Force's frustration at 
Whittaker's failure to provide. adequate 
manuals and its impact on the project. The 
Air Force advised: 

The verification of the PDFA O&M 
Manual and the System Level Manual 
was stopped for various reasons and 
was not taken lightly by the 
Government. Every effort to 
continue was taken, but the problems 
encountered were too qreat to 
continue. 

19) Plaintiff's Exhibit 1634. The Air Force's 
February 27, 1991 letter to TechDyn, again 
set forth the Air Force's frustration with 
Whittaker's total failure to provide the 
required manuals. The Air Force stated: 

The Government agrees that· every 
effort must be made to com~lete this 
program in a timely manner. We feel 
that we have gone the extra mile 
already, and now; it is time for WES 
to complete the manuals as required 
by the contract. 

20) Iri addition to the many exhibits entered 
into evidence, the record is replete with 
testimony from TechDyn personnel (Leo 
Morrison, William Hise, Don Ellis, Rufus 
Thornton and Max Rosen) that detailed a 
multitude of Whittaker failures and 
inefficiencies throughout the project. 
Moreover, Whittaker's own witnesses (Mike 
McCune, Steve Jones, Claudia Justis, Al 
Johnson, Marie Raymond and Thomas 
Brancati) supplemented the record with 
testimony supporting the jury finding that 
TechDyn was delayed by Whittaker and 
Whittaker problems arose from its own 
inability to competently manage the 
project. 

In light of the foregoing, there is no doubt that the jury 

had abundant credible evidence to award TechDyn $2, 101,000 for 
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Whittaker's breaches of its PDFA obligations and to limit 

Whittaker's recovery to $422,676 for the alleged added work 

performed on the project. Accordingly, Whittaker's motion to set 

aside TechDyn's verdict under Count 1 of its Motion for Judgment 

and for a new trial on Whittaker's damages under count I of 

Whittaker's counterclaim must be denied. 

c. TechDyn Produced Ample Evidence Allowing The Jury To 
Determine The Share. Of Damage Whittaker Inflicted 
Upon TechDvn 

In its Motion to set aside the verdict for TechDyn under 

Count 1, Whittaker argues that the verdict for TechDyn can not 

stand because "there were non-Whittaker causes which contributed" 

to TechDyn's claimed damages. Whittaker contends that under the 

law of Virginia, once Whittaker alleged or proved that other 

causes for TechDyn's damage may have existed, TechDyn was 

precluded from any recovery from Whittaker. Whittaker's motion 

is meritless in law and fact. 

Whittaker's misplaced reliance on Hale v. Fawcett, 214 Va. 

583 (1974) cannot be reconciled with the law. of this 

Commonwealth. In a case strikingly similar to the facts at bar, 

Pebble Building Co. v. G. J. Hopkins. Inc., 223 Va. 188, 288 

s. E. 2d 437, 438 (1982), the Supreme Court rejected defendant's 

reliance on Hale v. Fawcett to attempt to upset a verdict for the 

plaintiff on a delay claim. In Pebble Building Co., the 

defendant's relied on Hale v. Fawcett to arque that the verdict 

improperly imposed damages on the defendant for delays not shown 
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by the evidence to be solely attributable to the defendant. In 

rejecting the defendant's argument, the Court held: 

There was abundant evidence to sustain the 
finding that Pebble caused the delays for 
which damages were awarded Hopkins. For 
example, the record shows that progress 
was retarded by incompetence of one of 
Pebble's job superintendents, by Pebble's 
frequent replacement of its supervisors, 
and by Pebble's failure to properly 
coordinate the work of the various 
subcontractors, including Hopkins. 

This case is unlike Hale v. Fawcett, 2~4 
Va. 583, 202 S.E.2d 923 (1974), upon which 
defendants heavily rely. There, this 
Court reversed a judqment in favor of the 
plaintiff in a negligence action when 
there was evidence of damages ·from 
separate causes, as to a portion of which 
defendant was not responsible •• The Court 
held the plaintiff failed to prove with 
reasonable certainty the share of the 
damage for which defendant could be held 
liable. But here, Hopkins proved with 
sufficient certainty that failures of 
commission and omission of Pebble resulted 
in the delays for which plaintiff was 
awarded damages. Thus, there is no merit 
to defendants' claim that Hopkins' 
evidence failed to allocate the damages 
between extra work caused by Pebble and 
extra work resulting from delays alleged 
not to be Pebble's responsibility. 

288 S.E.2d at 438. 

Similar to Pebble Building Co., TechDyn presented abundant 

evidence sustaining the jury's verdict. Specifically, Techdyn 

proved that progress on the project was delayed by Whittaker's 

incompetence,. by frequent replacement of key people, and by 

Whittaker's failure to understand and/ or honor its contractual 

responsibilities (See Section B, supra). The simple fact that 

- 13 -
1955 



Whittaker presented evidence challenging TechDyn's evidence does 

not allow the court to deprive the jury of the right to weigh the 

evidence and determine the cause and the amount of damage 

suffered by TechDyn. 

Whittaker's argument is further refuted by the Court's 

holding in Sachs v. Hoffman, 224 Va. 545, 299 S.E.2d 694, 696 

(1983). In Sachs,. the defendant's misguided reliance on Hale v. 

Fawcett was again rejected by the Supreme Court of Virginia. In 

rejecting the defendant's contention that a plaintiff cannot 

recover because its losses may be attributable to more than one 

source, the court stated: 

As sachs interprets this testimony, the 
rental loss was the result A>f different 
but interdependent causes. In such case, 
he says, a plaintiff is not entitled to 
any recovery unless he proves the amount 
of damages attributable to each cause. he 
relies on Hale v. Fawcett, 214 Va. 583, 
2 0 2 s . E. 2 d 9 2 3 ( 19 7 4 ) , and Barnes v. 
Quarries. Inc., 204 Va. 414, 132 S.E.2d 
395 (1963). Sachs misconceives the 
rationale in those cases. In both, our 
decisions were based upon the plaintiff's 
failure to produce evidence sufficient to 
establish specific causal connection 
between the defendant's conduct and the 
damage alleged. Here, Harding's testimony 
expressly identified the damage Sachs did 
to the building as a proximate cause of 
the loss of rentals. See Pebble Bldg. co. 
v. Hopkins. Inc. 223 Va. 188, 288 S.E.2d 
437 (1982). 

299 S.E.2d at 696. 

Under the Supreme Court's construction Hale v. Fawcett, a 

plaintiff must only produce evidence sufficient to establish a 

causal connection between the defendant's conduct and the damage. 
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As detailed in Section B, supra, there can be no issue that 

TechDyn produced sufficient evidence to establish a causal 

connection between Whittaker's conduct and TechDyn's damage. The 

record is full of evidence of Whittaker breaches and resultant 

TechDyn damages. Plainly, the jury judiciously considered and 

acted on this credible evidence. 

Despite the unrebuttable evidence that Whittaker delayed 

TechDyn and inflicted damage upon TechDyn, Whittaker claims that 

because some evidence allegedly exists which indicated that a 

non-Whittaker . generated cause might have impacted TechDyn, 

TechDyn cannot recover against Whittaker. Once·aqain, in Sachs, 

the Supreme court of Virginia expressly rejected this very 

argument: 

But, Sachs argues, even if the evidence 
was sufficient to show that he was 
responsible for part of the loss, it was 
insufficient to enable a jury to determine 
the portion attributable to the condition 
of the building. This argument raises the 
pivotal issue. 

* * * 
In all relevant particulars, Smith 
parallels this case. Like Pittston, Sachs 
was responsible for only one of the 
apparent causes of the damage suffered. 
Here, as in Smith, absolute certainty was 
not attainable because it was impossible 
to establish a table of ratios of cause 
and effect by which liability could be 
ratably allocated with categorical verity. 
And, just as smith was not required to 
bear an impossible burden of proof, the 
Hoffmans were not. While the trial judge 
initially questioned the import of 
Harding's testimony, he approved an 
instruction on damages to which no error 
is assigned. The judge told the jury that 
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the standard of proof was reasonable 
certainty, and he explained that this 
standard applies when "the damages 
complained of • • • may have resulted from 
either of two causes, for one of which the 
defendant may have been responsible and 
for the other of which he was not". 

The quantum of the verdict indicates that 
the jurors understood and followed that 
instruction. Evidence of losses other 
than the loss of rentals supports more 
than half the $40,000 the jury awarded. 
The total rental loss, based upon 
Harding's uncontradicted evaluation of 
$16,000 per annum, was nearly $48, ooo. 
The reasonable inference is that the jury 
weighed all the causative factors 
mentioned by Harding and concluded that 
only a portion of the total loss was 
fairly attributable to the cause for which 
sachs was responsible. 

we cannot say as a matter of law that the 
evidence was insufficient to enable the 
jury to allocate liability for the rental 
loss with a reasonable degree of 
certainty, and we uphold the trial court's 
ruling against Sachs' motion to strike 
Harding's testimony. 

299 S.E.2d at 698-7. 

Similarly, in National Energy Corp. v. O'Ouinn, 223 Va. 

83, 286 S.E.2d 181 (1982), the Supreme Court held that when 

damages arise from multiple causes it is for the jury to 

determine the part attributable to the defendant and the part 

attributable to other causes. The Supreme Court ruled: 

When damages are occasioned by a 
combination of causes originating from 
different sources, the jury must determine 
from the evidence the part attributable to 
the defendant and the part traceable to 
other causes. 

286 S.E.2d at 185 (emphasis added). 

- 16 -

1958 



In this case, TechDyn fully met its burden of proof. 

TechDyn produced credi)?le evidence establishing that Whittaker 

caused Techpyn damage. The jury weighed that evidence and 

dete~ined the part attributable to Whittaker. See also, Hampton 

Roads Sanitation District v. McDonnell, 234 Va. 235, 360 S.E.2d 

841, 845, (1987); Finley Inc. v. Waddell, 207 Va. 602, 609-10, 

151 S.E.2d 347, 3~3 (1966); Smith v. Tbe Pittston Company, 203 

Va. 711, 715, 127 ~.E. 79, 82 (1962). 

TechDyn produced voluminous evidence through trial 

exhibits, TechDyn witnesses, and through cross-examination of 

Whittaker's witnesses to prove that Whittaker caused all of 

TechDyn's damage. Should the court observe that evidence existed . 
, 

establishing other causes of TechDyn damage, there can be no 

question that TechDyn produced sufficient evidence that permitted 

the jury to determine Whittaker's share of damage. In fact, 

TechDyn' s delay damages were presented in the form of a daily 

rate. Therefore, it was easy for the jury to determine the 

number of days of Whittaker caused delay and to attach damages to 

that delay. Moreover, this Court granted Whittaker's proffered 

instruction based on Hale v. Fawcett, that if the jury found 

multiple causes for an item of damage, the party claiming damage 

was required to prove with reasonable certainty the share of 

damage for which the party was responsible. 

The verdict of $2,101, ooo for TechDyn demonstrates that 

the jury properly weighed the evidence and this Court's 

instructions. Consistent with the well-settled law of the 
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Commonwealth, the jury considered the evidence, TechDyn's claimed 

damages ($3,240,611) under Count 1, and determined that Whittaker 

was responsible for a portion of TechDyn's damage ($2,101,000). 

The jury's verdict for TechDyn under Count 1 of TechDyn's Motion 

for Judgment must stand. 

D. Whittaker's Motion For A New Trial On Damages Must Be 
Denied Because It Is Based Entirely On Unfounded 
Speculation Of Wbat The Jury Allegedly Understood 

Whittaker's motion for a new trial on damages is premised 

entirely on Whittaker's speculation that the jury was confused 

over Whittaker's ability to proceed directly against the Air 

Force. Whittaker's argument is entirely unsubstantiated by the 

record, is contrary to the law, and consists of unfounded 

speculation by Whittaker. Whittaker has not asserted a valid 

basis for a new trial in this action. Whittaker's motion must be 

denied. 

As this Court is aware, Defendant's exhibit 108(a) sought 

damages for all of Whittaker's damages, including, but not 

limited to, its RCE demands. There is nothing in the record to 

suggest that Whittaker's recovery under Count I was not for all 

of Whittaker's claimed damages, including, but not limited to, 

Whittaker's alleged RCE damages. To speculate otherwise, and to 

assert that the jury misunderstood the Court's instructions or 

the law, is not a proper basis for a new trial. 

In Fuller v. Commonwealth, 190 va. 19, 55 s.E.2d 430 

(1949), the Court held that matters that relate to the thought 

process of juries, or to the conduct of their deliberations, 
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cannot be used to impeach a verdict. In so holding, the Court 

said: 

Moreover, as Mr. Wigmore says, "it is 
today universally agreed that, on a motion 
to set aside a verdict and grant a new 
trial, the verdict cannot be affected, 
either favorably or unfavorably, by the 
circumstances (among others): that one or 
more of the jurors misunderstood the 
judge's instruction." Wigmore on 
Evidence, 3d Ed., Vol. 8, § 2349, p. 669. 
See also, 53 Am. Jur., Trial, § 1106, p. 
771. 

55 S.E.2d at 436. 

Similarly, citing Clark, supra, the Virginia Circuit Court 

Judges' Benchbook, Michie Publishing, 1991, ·§VII, page 147, 

states the following: 

2. Intrinsic error cannot be used to 
impeach 
Matters that relate directly to the 
thought process of the jurors, or to 
the conduct of their deliberations, 
cannot be used to impeach the verdict. 

3. scope of intrinsic error rule 
The prohibition applies to such 
matters as: 
a. The juror's secret motives, 
b. Misunderstanding the instructions 

of the court, 
c. The effects of the evidence, 
~ 

d. The measure of damages. 

(Emphasis added). 

In the instant case 1 this Court plainly instructed the 

jury (see tab 25 of Defendant's post-trial exhibits) that 

Whittaker had a right to be compensated for added work TechDyn 

caused Whittaker to perform if 11 that added work 1 whether 
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originating with the Air Force or TechDyn, caused Whittaker to 

incur added costs. " Plainly, this Court cannot now speculate 

whether the jury understood that instruction while granting 

judgment for the defendant Whittaker for almost a half of a 

million dollars. 

In Phillips v. Campbell, 200 Va. 136, 104 S.E.2d 765 

(1958), the court held that the Court could not resort to such 

intrinsic "error" to set aside a verdict even though it was 

supported by affidavits of discharged jurors. In the instant 

case, Whittaker has offered no such affidavits. At most, 

Whittaker has asserted (without affidavit) its self-serving 

speculation that Whittaker received $422,676, and not a higher 
' 

amount, because: "··· the jury did not understand that Whittaker 

had no means of obtaining compensation from the Air Force and 

that its sole recourse was against TechDyn. 11 Such rank 

speculation does not, and cannot, serve as a basis for a new 

trial. 1 Clark, Phillips, supra. Accordingly, Whittaker's 

request for a new trial on damages must be denied. 

1_/ Moreover, Whittaker's motion must be denied because the legal 
basis of the motion (i.e. Whittaker could not have proceeded 
against the Air Force) is flatly refuted by Whittaker's own 
cited case, Erickson Air Crane Co. of Washington v. United 
States, 731 F.2d 810, 813 (Fed. Cir. 1984). In Erickson, the 
Court stated: "Aggrieved subcontractors have the option of 
enforcing their subcontract rights against the prime 
contractor in appropriate proceedings, or of presenting a 
claim against the government through and in right of the 
prime contractor's contract, with the prime contractor's 
consent and cooperation." 
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II. CONCLUSION 

For the reasons set forth herein, This Court must deny 

Whittaker's motions to set aside the verdict· for TechDyn under 

Count 1 of TechDyn's Motion for Judgment and for a new trial on 

the quantum of damages under count I of Whittaker's counterclaim. 

DATED: September 5, 1991. 

Respectfully submitted, 

WATT, TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------> 

AT LAW NO. 94144 

WHITTAKER CORPORATION'S OPPOSITION TO 
TECHDYN SYSTEMS CORPORATION'S POST-VERDICT MOTION 

Whittaker Corporation opposes the three arguments comprising 

TechDyn Systems Corporation's post-verdict motion as follows: 

A. Opposition to TechDyn's Argument that Whittaker 
Failed To Apportion Its Damages Among TechDyn, 
the Air Force, and ~tre 

Like Whittaker, TechDyn bases its motion to set aside on the 

fundamental legal principle established in H~le v. Fawcett and its 

progeny. 11 Unlike Whittaker, however, TechDyn fails to 

1/ As discussed in Whittaker's August 21, 1991 motion to set 
aside the jury's verdict as to TechDyn's Count One, Hale v. 

(continued) 
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demonstrate a basis in the trial record for its reliance on the 

Hale v. Fawcett principle. 

TechDyn argues, without any citation to the record, that: 

At trial, Whittaker asserted that the Air 
Force, Mitre Corporation, and TechDyn 
allegedly caused Whittaker to perfor.m 
extra work for which Whittaker now seeks 
damages. However, Whittaker failed to 
apportion (or even to attempt to 
apportion) liability among the Air Force, 
Mitre and TechDyn for causing Whittaker's 
alleged extra work and damages. 

TechDyn Motion at 3. The stated premise for this argument is 

simply wrong. Throughout the trial, Whittaker's position in 

argument and testimony was that all added work, whether Air Force­

originated or TechDyn-initiated, was passed onto Whittaker by 

TechDyn. Whittaker introduced this position in its opening 

statement as follows: 

To sum it up, the Air Force, with which 
TechDyn had a prime contract, principally 
caused the growth of the ICCE program by 
converting it from an off-the-shelf 
program into a developmental program and 
causing TechDyn to perfor.m additional 
work, principally in the software area, 
which TechDyn then passed on to Whittaker 
to perfor.m, and Whittaker did perfor.m it. 

(footnote continued) 
Fawcett established that where there are multiple, 
concurrent, or excusable causes of damage, a plaintiff is not 
entitled to any damage award if it fails. to present evidence 
showing, within a reasonable degree of certainty, the share 
of damage for which the defendant was responsible. 
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Trial Tr. 83. 21 

As for ~tre, Whittaker witnesses testified without 

contradiction that Mitre's role was l~ited to providing technical 

guidance to the Air Force. The following testimony of Claudia 

Justis is illustrative: 

Q. Now, again, based on your personal 
observations, if you had them, what was 
Mitre's position during the course of 
this period of requirements definition 
with respect to whether or not Whittaker 
was bound to simply do what the contract 
stated or beyond the contract? 

A. Mitre provided only technical 
guidance for the people at ESD. And they 
stated two or three times in meetings 
that they didn't care what we were under 
contract for, they didn't care what the 
contract said, that is what you must do. 
So their role was clearly one of 
technical advice to ESD without knowledge 
of what the contract stated. 

Trial Tr. at 2210-11 (emphasis added). 31 

2/ 

3/ 

See also McCune Testimony, Trial Tr. at 1602-03 (TechDyn was 
present at all meetings with the Air Force as pr~e 
contractor). 

TechDyn attempts to obscure the lack.of evidence supporting 
its position on Mitre's role by citing a standard contract 
clause required by the ESD-issued supplement to the Federal 
Acquisition Regulation and incorporated in both the ICCE 
prime contract and the ICCE subcontract. TechDyn Motion at 
3-4. The clause merely provides that "the Contractor agrees 
to cooperate with the ~tre Corporation" and that "the 
operation of this clause will not be the basis for an 
equitable adjustment." Obviously, this language has no 
bearing on whether ~tre directly caused Whittaker to perfor.m 
any added work, and it does not change the evidence that 
~tre's role in the ICCE program was exclusively that of a 
technical advisor to the Air Force. 
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Besides ignoring the trial record, TechDyn's apportionment 

argument disregards the acknowledged contractual relationships 

among the parties to the ICCE program. As a matter of law, the 

absence of privity between the Air Force and Whittaker precluded 

any direct cause of action against the Air Force and l~ited 

Whittaker to an action against its prime contractor, TechDyn. 

Erickson Air Crane Co. of Washington. Inc. v. United States, 731 

F.2d 810, 813 (Fed. Cir. 1984). In these circumstances there was 

no legal requirement for Whittaker to apportion its added work 

claim: 

Concerning the apportionment issue, the 
district court held Drywall's [the 
subcontractor's] failure to apportion 
fatally defective, citing United States 
ex rel. Gray-Bar Electric Service Co. v. 
J.H. Copeland & Sons Constr •• Inc., 568 
F.2d 1159 (5th Cir.), cert. denied, 436 
u.s. 957 (1978). In that case, although 
both the government and the [pr~e] 
contractor caused a portion of the 
damages, the court held that the 
plaintiff [subcontractor] need not 
apportion because an equitable adjustment 
clause in the general contract made the 
government liable to the contractor for 
damages caused by the government. Id. at 
1162. The general contract in this case 
contained a similar provision, and, 
contrary to the statement of the district 
judge, Drywall produced evidence at trial 
tending to prove that the subcontract, as 
in Gray-Bar, incorporated that provision. 
Thus, the district court erred in 
directing a verdict in favor of the 
defendants [prime contractor] on this 
(apportionment] issue. 
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United States v. Aetna Casualty and Surety Co., 725 F.2d 650, 651 

(11th Cir. 1984). 

B. Opposition to TechDyn's Argument that Whittaker Failed 
to Provide the Jury with an "Intelligent and Probable 
Estimate" of Its Damages 

Citing the fact that the Court admitted on~y a "one-page· 

swmnary" of Whittaker's claim (while declining to admit the four 

volumes of calculations and supporting materials that actually 

comprised that claim), TechDyn argues that Whittaker 1'failed to 

establish evidence of any facts or circumstances that permitted 

the jury to make an intelligent and probable est±mate of 

Whittaker's d~ages • " TechDyn Motion at 9 • 41 

Once again, TechDyn ignores the trial record. No fewer than 

four Whittaker fact witnesses -- Mses. Raymond and Justis, and 

Messrs. Cannady and Jones -- testified in detail about the 

extensive roles they personally played in the development of 

Whittaker's claims, and their testimony specifically supported 

each of the claim numbers in Whittaker's written summary.S/ In 

addition, one of Whittaker's experts -- Mr. Nocera -- validated 

4/ 

5/ 

Whittaker naturally takes exception to the Court's decision 
not to admit Whittaker's contemporaneous claim while 
admitting TechDyn's hearsay 1'Damages Book" that was prepared 
solely in connection with the litigation and was based on 
accounting records that TechDyn failed to produce during 
discovery. 

Trial Tr. at 2 6 4 6 , 2 6 56, 2 6 8 5-8 8 , 2 7 7 8-8.6 , 2 8 0 3-0 7 
(Ms. Raymond); 2233-37 (Ms. Justis); 2752-74, 2809-15 
(Mr. Cannady); 2526-30 (Mr. Jones). 
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the methodology that Whittaker used in developing its cla~s. 61 

Considering this test~ony at the conclusion of Whittaker's 

case-in-chief, the Court denied the very argument that TechDyn is 

now reiterating: 

I further deny TechDyn's motion not to 
allow [Whittaker's) damage evidence to go 
to the jury because it's based on hearsay 
or not proper experts or that kind of 
thing.. The people who testified were not 
independent experts. They were the 
people who developed figures in the 
process of managing Whittaker's business 
and their development of cost figures was 
not materially different than TechDyn's 
development of cost figures and I think 
both of them should go to the jury so I 
deny those motions. 

Trial Tr. at 2693-94. TechDyn has shown no reason why the Court 

should change this conclusion. 

c. Opposition to TechDyn's Argument that the Jury 
Awarded Whittaker Duplicative Damages 

As does Whittaker in its motion for a new trial on the 

quantum of its compensatory award, TechDyn interprets the jury's 

awards to Whittaker as wholly or largely representing compensation 

for the Remote Control Element ( '' RCE" ) and as providing no 

compensation fpr Whittaker's performance of Air Force-initiated 

added work. 71 With this interpretation as its pr~ise, TechDyn 

6/ 

7/ 

Trial Tr. at 2833-52 (Mr. Nocera). 

As discussed in its August 21, 1991 motion for a new trial, 
Whittaker interprets the jury's awards as representing 

(continued) 
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argues that the jury's awards to Whittaker of $422,676 under Count 

One and $142,000 under Count Three are duplicative and that the 

aggregate award should be reduced by $142,000. TechDyn Motion at 

10. 

How TechDyn arrives at the conclusion that the jury's awards 

are duplicative is not evident in its motion. What is evident is 

that TechDyn ignores, among other things, the fact that 

prejudgment interest is an element of the termination for 

convenience costs to which Whittaker is entitled based on the 

jury's finding that TechDyn's default termination was .improper. 

Whittaker asked for prejudgment interest but did not include any 

such interest in the $426,531 that it claimed as termination for 

convenience costs on the original contract work, and the TechDyn­

initiated added work that Whittaker performed prior to the January 

1989 default termination. The $142,000 figure represents an 

appropriate interest increment to the $426,531 that Whittaker 

claimed. Given this logical explanation for the jury's awards 

based on its finding that TechDyn's default termination was 

improper, the awards should stand. 81 

(footnote continued) 
termination for convenience costs on the RCE (including 
compensation for original contract work and TechDyn-initiated 
added work, plus interest) and possibly some modest 
compensation for other TechDyn-initiated added work. It 
seems clear that the jury awarded Whittaker no compensation 
for the Air Force-initiated added work that TechDyn passed 
onto Whittaker and that Whittaker performed. 

8/ 
See,·~, Caldwell v. Seaboard System Railroad. Inc., 238 
Va. 148, 380 S.E.2d 910, 914 (1989) (explaining that in 

(continued) 
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CONCLUSION 

For the reasons stated above, TechDyn's post-verdict motion 

should be denied. 

Dated: September S, 1991 

(footnote continued) 

Respectfully submitted, 

DEFENDANT, WHITTAKER CORPORATION 

BY: 

BY: 

and 

tfi{fJT. ~e~4//41 YVl 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 

considering a request for remittitur the. facts must be viewed 
in the light most favorable to the party who has recovered a 
jury verdict), cert. denied, 110 s. Ct. 1169 (1990). 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of Whittaker 

Corporation's Opposition to TechDyn Systems Corporation's Post-

Verdict Motion was hand delivered this 5th day of September, 1991, 

to: 

Garry Boehlert, Esq. 
Watt, Tieder, Killian & Hoffar 
7929 Westpark Drive 
Suite 400 
McLean, VA 22102 
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V I R G I N I A: . . \~-:~.-:·r:~,~~~~:;!:. (: :.~ . .· 
IN THE CIRCUIT COURT FOR THE COUNTY OF-FAIRFAX 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________________ ) 

AT LAW NO. 94144 

PLAINTIFF'S MOTION FOR RECONSIDERATION 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter "TechDyn"), pursuant to Rule 1:1 of the Rules of the 

supreme Court of Virginia, and respectfully requests that this 

Court modify and vacate that portion of its October 31, 1991 

Order which grants judgment for Defendant Whittaker corporation 

on Count I of TechDyn's Amended Motion for Judgment. That 

portion of the Court's Order is contrary to both the·record in 

this case and well-established Virginia law. Accordingly, 

TechDyn respectfully requests that the jury's verdict of 

$2,101, ooo for TechDyn on Count I be reinstated and entered as 

the judgment of this Court. 

DATED: November 8, 1991. 
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Respectfully submitted, 

TECHDYN 

A , TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of 
the foregoing Plaintiff's Motion for Reconsideration to be sent 
via telecopier and First-Class mail, postage pre-paid, this 8th 
day of November, 1991, to: 

Peter B. Work, Esquire 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 

and 

William L. Carey, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
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. V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

________________________________ ) 

PLAINTIFF TECHDYN SYSTEMS CORPORATION'S 
MEMORANDUM OF POINTS & AUTHORITIES IN 

SQPPORT OF ITS MOTION FOR RECONSIDERATION 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter 11TechDyn"), pursuant to Rule 1:1 of the Rules of the 

Supreme Court of Virginia, and sets forth herein its points and 

authorities in support of its motion requesting that this Court 

vacate that portion of its October 31, 1991 Judgment order which 

grants Defendant, Whittaker Corporation (hereinafter 

"Whittaker"), judgment on Count 1 of TechDyn's Amended Motion for 

Judqment and to reinstate the jury's $2,101,000 verdict for 

TechDyn on Count 1. 

I. RELEYANT FACTS 

1. On or about August 21, 1990, TechDyn filed with the 

court its Amended Motion for Judgment (attached hereto as Tab 1). 

2. In its Amended Motion for Judgment, TechDyn requested 

damages under the following Counts: 

1976 



Count 1 - Breach of Contract - Whittaker's Failure to 

Perform PDFA Qbligations; 

Count 2 - Breach of Contract - Whittaker's Failure to 

Perform RCE Obligations; 

Count 3 - Tortious Interference With Business -

Whittaker's Tortious Interference With 

TechDyn's Business Relations With the Air 

Force Regarding Alaska and PACAF Options; 

and 

Count 4 - Breach of Contract - Whittaker's Breach of 

AAC and PACAF Obligations. 

3. As TechDyn explained in its January 14, 1991 

"Plaintiff's Supplemental Responses to Whit.taker' s 

Interrogatories Pursuant to Court Order of December 19, 1990 11 , 

Count 1 of TechDyn's Amended Motion for Judgment sought damages 

of at least the following amounts as of January 14, 1991 for: 

4. 

Delay: $2,324,610 

Excess overhead: 

Relocation of Test Beds: 

Relocation of Keyboard 

and Printer: 

Lost Profits: 

292,809 

76,304 

1,687 

1,365,675 

on March 15, 1991, Whittaker filed a Motion for 

Summary Judgment, citing the case of Hale v. Fawcett, 214 Va. 

583, 202 S.E.2d 925 (1974), which sought summary judgment on 
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Count 1 because TechDyn allegedly did not apportion its damages 

between Whittaker and non-Whittaker causes (Tab 2). 

5. TechDyn opposed Whittaker's motion and on May 7 1 

1991 1 Judge Brown denied Whittaker's motion stating (Tab 3): 

After careful review of the papers 
submitted, the Court denies Whittaker's 
Motion for Summary Judgment. 

• • • 
There are ·material issues of fact 
genuinely in dispute. Whether evidence 
can be found and presented to support 
those facts will await the days of trial. 

6. on July 1, 1991, trial of this case began. 

7. Between July 1 and 11 1 1991, TechDyn put on its case­

in-chief. 

8 ~ During TechDyn 1 s case-in-chief, TechDyn provided 

testimony from its President (Leo s. Morrison, Jr.), its Vice 

President and Chief Financial Officer, (William c. Hise), its 

Project Manager (Donald Ellis) 1 its Project Engineer (Rufus 

Thornton), its Director of Marketing (Herbert Rountree), and its 

Contract Administrator (Max s. Rosen), regarding Whittaker's acts 

and omissions on the project which adversely impacted TechDyn. 

TechDyn also read deposition testimony from Mitre representative 

John Michitson regarding Whittaker's failings. Moreover, TechDyn 

provided expert testimony from Greg D. Crider (regarding 

·scheduling matters and the causal relationship between 

Whittaker's acts and omissions and TechDyn's project delays), 

Edward Ripper (regarding lost profits), and Scott D. Gray 
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(regarding the cost impact of Whittaker's acts and omissions on 

TechDyn). During the trial, TechDyn also entered into evidence 

more than one hundred thirty (130) documentary exhibits which 

showed, among other things, the damages which Whittaker caused 

TechDyn by delaying project completion more than five (5) years. 

9. The record contains ample evidence of the fact that 

Whittaker's acts and omissions in performing the PDFA portion of 

the project caused TechDyn damage as alleged in Count 1 of 

TechDyn's Amended Motion for Judqment. The following documentary 

evidence supports TechDyn' s assertion that Whittaker caused 

TechDyn damage in the form of delay costs because of Whittaker's 

failure to timely complete its contract obligations: 

a) Plaintiff's Exhibit 161, an April 30, 1985 
Request for Proposal sent by TechDyn to 
Whittaker, set forth the documents upon 
which Whittaker should base its bid. 
Prominently identified in Exhibit 161 was 
JCS-Pub-10, the document identifying the 
software upgrades Whittaker was required to 
perform. During trial, Whittaker (Claudia 
Justis) (Tr. p. 2237-40; attached hereto as 
Tab 4) admitted it did not have JCS-Pub-10 
when it estimated and then submitted its 
$5, 2 71, 8 8 8 proposa 1 to TechDyn (Exhibit 
181). Thus, Whittaker admitted that it bid 
the project ignorant· of the scope of the 
task to be performed. 

b) Whittaker (Mike Mccune) also admitted that 
Whittaker did not have the software which 
was the subject of the contract when it 
submitted its $5,271,888 proposal to 
TechDyn (Tr. p. 1699-1700; attached hereto 
as Tab 5). Thus, the jury had evidence 
that Whittaker bid this project without the 
critical information necessary to 
accurately assess the current state of the 
software which the contract required 
Whittaker to upgrade. 
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c) Plaintiff's Exhibit 11, a March 9, 1988 
memo from Whittaker's witness, Al Johnson, 
to Whittaker's management (attached hereto 
as Tab 6), blamed Whittaker's poor 
understanding of MIL-STD-490 and 
Whittaker's inadequate B-Level and C-Level 
specifications for delays in project 
performance. Mr. Johnson's writing stated 
in pertinent part: 

0 

0 

0 

0 

I do not feel that MIL-STD 490, 
although called out in the contract, 
was given much attention in the 
analysis of work packages required 
during the costing phase of 4C. 
Because of this several errors were 
made: 

The totality of design 
documentation was grossly 
under-estimated. Cost and 
schedule, therefore, had to 
be adversely affected from 
the outset. 

Quality assurance provisions 
in the program organization 
were late in being 
established. This was 
particularly evident in the 
software area. 

In order to gain time B­
level spec if !cations were 
submitted as strawman 
documents with the hope of 
getting approval of their 
format. This caused the 
government to doubt that 
WCCS/4C had personnel 
experienced in the develop­
ment of specifications IAW 
the MIL-STD. 

WCCS/4C stated that a 
Computer Program Development 
Plan was in existence, 
however, it could not 
produce the document when a 
Software Quality Assurance 
Audit team requested it. 
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Mr. Johnson then observed that these errors 
". • • led to more management oversight by 
ESD ••• 11 Thus, the heightened Air Force 
scrutiny which Whittak·er alleged delayed 
performance was caused by Whittaker's 
failure to understand MIL-STD-490. 

d) Plaintiff's Exhibit 1006, a February 2, 
1986 Air Force letter to TechDyn, 
establishes that Whittaker's work was 
deficient in the following areas: a) 
Whittaker failed to submit a computer 
program Development Plan; h) Whittaker 
failed to trace requirements between the 
different levels of specifications; c) 
Whittaker failed to advise the Government 
of the number of tools used in the software 
development and which were deliverable 
under the contract; d) Whittaker failed to 
submit checklists and schedules to ensure 
Software Quality Assurance Procedures were 
in effect; e) Whittaker failed to produce a 
standard method of tracking staff 
performance. The Air Force letter 
concluded with the observation that the 
Government wanted a disciplined approach to 
software development and modifications and 
Whittaker was not meeting its obligations. 

e) Plaintiff's Exhibit 1010, a June 17, 1986 
letter from the Air Force to TechDyn, 
stated that Whittaker's "late delivery and 
inadequacy of the initial draft "B" level 
specifications h~s caused a lengthy review. 
and revision process. 11 These project 
delays, in turn, adversely impacted 
TechDyn. 

f) Plaintiff's Exhibit 852, an October 22,1986 
letter from the Air Force to TechDyn, 
reviewed Whittaker's software quality 
assurance procedures and criticized 
Whittaker's quality control. Whittaker's 
failure to monitor quality control delayed 
the project. The letter stated: "We 
understand the methods used by 4C in the 
quality assurance and configuration control 
functional areas. We are seriously 
concerned with the lack of quality control 
in the engineering branch." 
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q) Plaintiff's Exhibit 1030, a September 15, 
1987 letter from the Air Force to TechDyn, 
identified Whittaker's failure to pass the 
Computer Proqram Test and Evaluation 
( "CPT&E 11 ) on schedule which delayed the 
project. The Air Force stated: 

Since the partial conduct of the 
CPT&E which beqan on 24 Auq 1987, 
the Government has reviewed the 
readiness and confiquration of the 
sof~wa.re under test. As was 
demonstrated by the fact that the 
CPT&E could only be partially 
conducted, it is clear that the 
software requires recodinq to fully 
meet system requirements. The known 
problems have been documented as 
system trouble reports (STRs), a 
larqe number of which remain open. 

* * * 
Given the above concerns, the 
Government cannot aqree to 
continuation of CPT&E until all STRs 
involvinq the software are 
satisfactorily resolved. 

* * * 
The Air Force then said: 

Request TechDyn forward a copy of 
this letter to the senior manaqement 
of Whittaker Corporation. Request 
TechDyn response by 18 Sept 1987 
includinq an assessment by Whittaker 
manaqement and their "qet well" 
plan. 

Thus, once aqain, Whittaker's failure to 
perform delayed the project. 

h) Plaintiff's Exhibit 1043, the Air Force's 
April 20, 1988 letter to TechDyn, 
identified the Air Force's rejection of 
Whittaker's inadequate Software 
Qualification Test which delayed the 
project. The Air Force letter stated: 
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( 
The Government has reviewed the 
subject ICCE/CENTAF SQT Report for 
the Processing and Display 
Functional Area (PDfA), including 
the ICCE SQT Repo~t Supplement dated 
1 March 1988. The government does 
not accept this document •. 

i) Plaintiff's Exhibit 1046, the Air Force's 
July 5, 1988 letter to TechDyn, identified 
numerous System Trouble ~eports ("STRs") 
which arose from Whittaker's failure to 
pass . the Tactical Air Force ( "TAF") 
Certification Test. Whittaker's failure to 
pass the test delayed the completion of the 
project. The Air Force stated: 

The first attachment provides a list 
of all STRs from the TAF 
certification Test identified as "In 
Scope", "Out Scope" and "Required 
for TAF Certification" and which 
were agreed upon as in scope at the 
reference TIM. 

j) Plaintiff's Exhibit 13 73, Whittaker's 
July 21, 1988 letter to TechDyn, set forth 
Whittaker's instruction to TechDyn that 
Whittaker was stopping work on the project. 
Plaintiff's Exhibit 394, Whittaker's August 
5, 1988 letter to TechDyn, set forth 
Whittaker's order that TechDyn remove its 
equipment from Whittaker's facility or 
begin paying rent at a rate of $20,000 per 
month. These letters were supplemented by 
the testimony of Don Ellis and Leo Morrison 
which established that Whittaker's stopping 
work and ordering the removal of TechDyn 
test bed equipment delayed performance of 
the project and caused serious project 
inefficiencies. 

k) Plaintiff's Exhibit 65, excerpts from Test 
Plan Working Group meeting minutes, 
established that Whittaker failed to timely 
perform work on the outstanding System 
Trouble Reports that were within the scope 
of the contract. Whittaker's failure to 
timely perform that work further delayed 
the project. Exhibit 65 states in 
pertinent part: 
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The subcontractor stated that TAF 
CERT STR' s have not been worked on 
to date. The subcontractor 
acknowledqes that the STR's from the 
March 1988 correspondence are within 
the scope of the current contract. 

1) Plaintiff's Exhibit 66, Whittaker's 
February 9 1 1989 response to the Air 
Force's demand that Whittaker complete open 
system Trouble Reports ("STR's") 1 

established that·Whittaker admitted that it 
could not close out STR's without test bed 
equipment -- {i.e. 1 equipment which 
Whittaker ordered removed in July 21, 1988 
(Exhibit 1373). Thus, Whittaker admitted 
that its own act of orderinq test bed 
removal caused project delay. Whittaker 
stated: 

WES does not consider it prudent to 
proceed on STR corrections without a 
Conus Test Bed for verification 
purposes. 

m) Plaintiff's Exhibit 572. The Air Force's 
April 3, 1990 let.ter to TechDyn, 
established that again in the fall of 1989, 
Whittaker had failed to correct the 
outstanding STRs and that 23 new problems 
arose. Whittaker's failure to correct 
these STR's again delayed project progress. 

n) Plaintiff's Exhibit 1141. The Air Force's 
October 9, 1990 letter to TechDyn, 
explained Whittaker's failure to deliver 
adequate support software necessary for the 
completion of the project and required by 
the contract. Simply stated, the project 
could not be completed until Whittaker 
delivered the support software. The Air 
Force letter stated: 

Thus far at the 4702 css, the 
previously delivered software has 
been found to be missing essential 
components necessary to accomplish 
this build on a day-by-day. basis. A 
successful software PCA can not be 
conducted on a partial, incomplete 
set of delivered software. 
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o) Plaintiff's Exhibit 1635. The Air Force's 
February 20, 1991 letter to TechDyn, set 
forth the Air Force's opposition to 
Whittaker's contention that it had 
completed its support software obligations 
and reaffirmed that the contract required 
Whittaker to provide a "complete set of all 
the software required to perform a complete 
build of the ICCE executable software from 
source". Thus, the Air Force could not 
consider the project complete until 
Whittaker completed all support software 
responsibilities. 

p) Plaintiff's Exhibit 1098. The Air Force's 
February 26, 1990 letter to TechDyn, sets 
forth the Air Force's concerns that because 
of Wh-ittaker's failure to timely provide 
the PDFA O&M manual the project was being 
delayed. The Air Force stated: 

We are concerned that given the lack 
of progress on the PDFA O&M manual 
since the 80% audit that the 
contractor will have difficulty in 
meeting the Feb 91 contract delivery 
date. The manual is in the critical 
path leading to M-Demo, Training, 
Verification, and therefore all 
installation activities (emphasis 
added). 

q) Plaintiff's Exhibit 1607. The Air Force's 
December 5, 1990 letter to TechDyn sets 
forth the Air Force's rej action of 
Whittaker's PDFA Operation and Maintenance 
Manual and Whittaker's System Operation and 
Maintenance Manual did not meet 
contractually prescribed standards. Again, 
the project could not be completed until 
Whittaker completed this work. 

r) Plaintiff's Exhibit 1616. The Air Force's 
January 4, 1991 letter to TechDyn again 
described the Air Force's frustration at 
Whittaker's failure to prov~de adequate 
manuals and its adverse impact on the 
project. The Air Force advised: 

The verification of the PDFA O&M 
Manual and the System Level Manual 

- 10 -
1985 



was stopp~d for various reasons and 
was not taken lightly by the 
Government. Eve~y effort to 
continue was taken, but the problems 
encountered were too great to 
continue. 

s) Plaintiff's Exhibit 1634. The Air Force's 
February 27, 1991 letter to TechDyn, again 
set forth the Air Force's frustration with 
Whittaker's failure to timely provide the 
required manuals. The Air Force stated: 

The Government agrees that every 
effort must be made to complete this 
program in a timely manner. We feel 
that we have gone the extra mile 
already, and now; it is time for WES 
to complete the manuals as required 
by the contract. 

t) Plaintiff's Exhibits 1251, 1252, 1253, 
1254, 1256, 1257, 1258, 1259, 1260, 1261, 
1263, 1264, 1265, and 1266, establish that 
Whittaker's four corporate relocations and 
three geographic moves delayed completion 
of the project. 

10. At trial, the jury also heard ample testimony from 

TechDyn's fact witnesses, Leo s. Morrison, Donald Ellis, Rufus 

Thornton, and William c. Hise, regarding Whittaker's delays to 

the project because of the late and deficient submittal of a­

level and C-level specifications, deficient .software development 

and testing, deficient and delinquent correction of software 

trouble reports (STRs), untimely submittal of PDFA operational 

software, failure to ever submit acceptable RSSF support 

software, and failure to timely meet logistics obligations such 

as providing an acceptable PDFA Operations and Maintenance manual 

(see Transcripts from July 1, 2, 3, 8, ~, 10 and 11, 1991). 
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11. At trial, TechDyn provided expert testimony from Mr. 

Gregory D. Crider, based on approximately 1200 hours of studying 

the project (Tr. p. 1063), that Whittaker caused TechDyn 53 

months of critical project delay that would not have occurred 

absen~ Whittaker's failings. At trial, Mr. Crider testified in 

relevant part concerning the Whittaker caused delays and their 

impact on TechDyn (see Tab 7 for relevant portions of Mr. 

Crider's testimony): 

Q Mr. Crider, you testified that there 
were four critical areas of delay that you 
found. 

A Yes. 

Q Can you identify those delays and the 
areas in which you found them, please, 
sir? 

A Yes. The four critical areas of delay 
on this project, in my opinion, were in 
the areas of software design, software 
development, software testinq and 
correction and in the final delivery of 
the system. 

Q Let's talk first about the critical 
delays that you found in software design. 
Would you tell the jury what delays you 
found in that area, sir? 

A I found a total of 13 months of delay 
occurred in the software design of the 
PDFA, the processing and display 
functional area of the project. 

Q Were you able to determine the cause of 
those 13 months of delay? 

A Yes. 

Q And what was that cause, sir? 

A In my opinion. those 13 months of delay 
were caused by the late and deficient 
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submittal of B-level specifications and c­
leyel specifications bv Wbittaker. 

Q All riqht, sir. 
delays in the 
develgpment? 

Were you able to find 
area of sgftware 

A Yes, that was the next critical area of 
delay. 

Q And what were the delays that you found 
in that area? 

A There was an additional month of delay 
or a total of 14 months of delay that 
occurred in the area of software 
development. 

Q And were you able to determine the 
basis for those delays? The cause of 
those delays? 

A Yes. 

Q And what was that, sir? 

A In my opinion, as I said, the critical 
delay, the first 13-month critical delay, 
in software design had set the whole 
project back 13 months. There was an 
additional month of delay which occurred 
in the actual coding development of the 
software itself and that was due to 
Whittaker's failure to timely complete the 
software deyelopment. 

(Tr. p. 1097-98; Emphasis added). 

* * * 
Q Now, what was the third area of 
critical delay that you found? 

A The third area of critical delay was in 
the PDFA software testing and correction. 

Q And how much delay did you find there, 
sir? 

A That was a total of -- I believe it was 
42.months. 
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Q And how did you find that delay, 
please, sir? 

A That delay occurred in between the time 
period when Whittaker had completed 
software deyelopment to the time period in 
wbich they were able to get the Ggyernment 
to accept that software. 

Q And then in the final delivery and 
installation? 

A In the final deliyery and installation, 
there is an additional delay so that the 
project is delayed a total of 53 months. 

Q . And were you able to determine the 
cause of those 53 months of delay? 

A Yes. 

Q And what was that, please, sir? 

A In my opinion, those were caused by 
Whittaker's failure to complete deliyery 
of critical items. the PDFA O&M manual and 
the support software which is used by the 
Government to maintain or make changes to 
the PDFA operational software. 

Q Did that delay have any other impact? 

A Yes. The delays in the verification of 
the PDFA O&M manual not only had a delay 
-- has not yet been resolved but it also 
delayed the final installation and testing 
of the CFA equipment in Iceland. 

Q What effect did these four areas of 
critical delay have on TechDyn's 
performance? 

A These four critical areas of delay 
extended TechDyn' s performance on this 
work for a total of 53 months. 

(Tr. p. 1099-1100; Emphasis added). 

12. Techdyn's trial exhibits 950 through 967 itemized in 

detail the damages that TechDyn suffered as a result of the delay 
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caused by Whittaker for which TechDyn received no compensation 

from the Air Force or any other source (attached hereto as Tab 

8). 

13. At trial, Mr. Hise, TechDyn's. Vice President and 

Chief Financial Officer, explained the calculation of TechDyn's 

demand of $2,919,748 for Whittaker caused delay damages as 

follows (see Tab 9 for relevant portions of Mr. Hise's 

tes:timony): 

Q Has Whittaker's performance on the 
subcontract had any impact on TechDyn? 

A Yes. 

Q What way? 

A Well, it has increased the cost of our 
performance under this project. 

Q Have you been able to assess those 
costs? 

( Tr. p. 12 7 8 ) • 

* * * 
A Yes, I have. 

Q How did you do that? 

A We had gone through the financial 
records of the company, virtually every 
document that relates to this contract. 
We've looked at the schedules and the 
periods of delay that were being incurred. 
And have come up with our assessment of 
the damage impact, against the 
Corporation. 

( Tr . p. 12 7 9) • 

* * * 
Q How did TechDyn compute those costs? 
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A As I was beqinninq to state, we 
reviewed all the costs documents that 
relate to the ICCE proqr~m. We --

Q Who was involved in that process? 

A I was involved. My accounting staff 
was involved. And we utilized the 
assistance of Scott Gray, who is with a 
company called Barrinqton. He is a cost 
specialist. 

Q What did · you do to accumulate those 
costs? 

A We took, as I said, all the documents 
that relate to the ICCE program, we took 
those and then did analysis of those costs 
that we felt were attributable to the 
delay that had been caused to TechDyn by 
the subcontractor on this job. 

Q What materials were reviewed, Mr. Hise? 

A Specifically, we reviewed all of the 
time sheets. We reviewed all of the labor 
distribution reports that result from the 
week, or the bi-weekly time sheets. We 
reviewed all of the travel vouchers. We 
reviewed all of the direct expenditure 
documents, invoices, the subcontract 
payments, the material costs. We 
virtually looked at hundreds and hundreds 
of documents, and the accounting files 
that relate to this contract. 

(Tr. p. 1280; Emphasis added). 

* * * 
Q Any other documents reviewed? 

A We reviewed virtually every document 
that relates to this contract. It was a 
very exhaustive time -- task of qoing back 
and looking and determining what had 
happened as relates to the non-performance 
of the directed subcontractor. 

Q Were you able to reach any conclusions 
regarding TechDyn's damages as a result of 
that review? 
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A Yes, we were. 

(Tr. p. 1283). 

* * * 
Q Were the conclusions you reached 
regarding damages reduced to writinq? 

A Yes, they have been. 

Q Mr. Hise, I place in front of you a 
document -- a qroup of documents that have 
been previously marked as Plaintiff's 
Exhibits 950 through 987 and also Exhibit 
912. And I ask you to look at those 
documents and tell me if you can identify 
them. 

(Pause.) 

A. Yes, I can. 

Q Did you participate in the preparation 
of these documents? 

A Yes, I did. 

( Tr • p. 12 8 4) • 

* * * 
Q And what was the purpose of these 
documents that sit in front of you now, 
Plaintiff's Exhibit 950 throuqh 987? 

A The purpose was to take the pertinent 
documents from those voluminous records 
that I indicated and condense them down to 
the ones that were selected or used in 
coming up with our damaqe analysis. 

Q And do these documents truly and 
accurately reflect the information 
contained in those source documents? 

A They truly reflect the information in 
those documents. To the extent that 
they're listed here on the documents in 

- 17 -
1992 



this notebook, they are accurate to the 
last degree. 

(Tr. p. 1286). 

* * * 
Q Mr. Hise. looking at Plaintiff's 
Exbibit 950. it scays summary of damages. 
Do you recognize this document? 

A Yes. I do. 

Q And what is it? 

A It is a summary of the four categories 
that we have collected the damages against 
-- used in collecting the damages as a 
result from Wbittaker non-performance • 

. Q The first category of damages there 
PDFA damages claim amount 
$3,240,611. 

A Yes. 

Q What does that refer to? What are PDFA 
damages? 

A These are the damages that result from 
the non-performance of the processing 
display functional area of the subcontract 
with Whittaker. 

Q And are those damages further defined? 

A Yes, they are. 

Q Would you turn to -- please turn to 
page 951 or Exhibit 951. 

A Yes. 

Q The next page. At the very top, it 
says summary of Whittaker caused PDFA 
damages. Do you recognize this document? 

A Yes, I do. 

Q Now, on the left-hand side, it says 
description and below it there are four 
entries: delay, excess overhead, 
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relocation of test beds, replacement of 
keyboard and printer. Do you recognize 
those items? 

A Yes, I do. Those are the four 
subcategories of the damages that relate 
to the processing display functional area. 

Q Let's take them one by one if we might, 
please, and I'd like you to explain to us 
how you computed the amount being 
demanded. 

Let's take delay first. 
delay mean? 

What does 

A Delay means the extension of the 
program, the delay in meeting the required 
contract delivery dates and it's the 
damages in this case that result from that 
extended delay. 

Q And have you been able to quantify that 
delay? 

A Yes. 

Q And would you turn to page 952, please? 

A Yes. 

Q On this document, it says delay damaqes 
per day and there's $2,068 and delay days 
attributable to Whittaker and there's 
1243. What does the 1243 represent? 

A Okay. The 1243 are the days that we 
feel that Whittaker is totally responsible 
for as a result of their non-performance. 

Q How did you arrive at the number 1243 
days? 

A Okay. You take the start date of the 
contract and go to the end. There are a 
certain number of days. What we did is 
take the performance period of the basis 
contract, including CENTAF, which would 
have been through February of 1987, and we 
further subtracted from the total number 
of days during the period from the 
inception of the contract to the end of 
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the contract -- or, not to the end of the 
contract but throuqh the date that these 
were prepared, which was.in May of 1991 -­
and we further took out of there 9. 7 5 
months. 

(Tr. p. 1289-91; Emphasis added). 

* * * 
Q And why was that taken out? 

A That was taken out because in the 
modification that was issued by the Air 
Force, as a result of the neqotiations of 
that modification, it was our belief that 
there was · included in those dollars the 
costs associated with 9. 75 months of 
delay. 

(Tr. p. 1292) . 

* * * 
Q The final line on this paqe, 953, 
states delay damaqes per day $2068 per 
day. 

A Yes. 

Q What does that mean? 

A That means for each day of delay that 
Whittaker caused us. we were ending up 
with $2068 additional costs that was not 
covered in our contract. 

* * * 
(Tr. p. 1295; Emphasis added). 

14. At trial, TechDyn provided expert testimony, from its 

cost and damaqes expert, Scot.t Gray, that explained the 

methodoloqy TechDyn used to compute its damaqes. Mr. Gray 

further testified that TechDyn's methodology to compute its delay 

costs accumulated only Whittaker caused costs and is a 
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methodoloav generally accepted in the industry to prove delay 

costs. At trial, Mr. Gray testified in relevant part (see Tab 10 

for relevant portions of Mr. Gray's testimony): 

Q Okay. Based upon the review of those 
documents, what did you next do? 

A Well, once we were familiar with them, 
we set out to understand cost increases or 
cost overruns on the job and then to try 
to understand what caused the cost to 
overrun and try to specifically identify 
the increased costs that came about from 
delays on the project and specific 
breaches on the project. 

Q Were you able to do that? 

A Yes, we were. 

Q What did you do next? 

A Well, the next step is really to 
identify the methodology that you're qoinq 
to employ to price each discrete claim 
item and I worked with Mr. Hise as well as 
with my colleaques to identify the most 
appropriate methodology to use and then 
basically followed it throuqh -- went to 
the cost records and 

Q Did you arrive at a methodology? 

A Yes. 

(Tr. p. 1415-16). 

* * * 
Q Mr. Gray, what methodology did you use 
to compute TechDyn's costs? 

A We really relied on three basic 
principles. The first is reliance on the 
actual costs or the historical costs 
incurred by the company and recorded 
durinq the normal course of business in 
the reqular business records and usinq 
those to identify the damaqe amount. 
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The second basic principle is to do 
discrete claim calculations or to do 
separate claim calculations for each area 
of damages. 

And the third is to include in our 
·claims only those costs that are 
attributable to the actions that are being 
alleged against Wbittaker. 

Q In your experience, Mr. Gray, is that a 
generally accepted method of computing 
damages? 

A Yes. Those are the principles and 
guidelines that are accepted and are 
generally used in calculating a claim. 

Q What about delay claims? 

A Well. for a delay claim. what we've 
done is analyzed the time related costs on 
the job and identified ·those which were 
increased or really incurred due to the 
POFA delays attributable to Whittaker. 

Q How did you do that? 

A Again, the first step is the 
identification of time related costs. 

Q How did you do that? 

A That -- it's a narrative process. It 
begins with an understanding of why costs 
on the project are being incurred. There 
are many costs on a project that are not 
time related costs, that relate only to 
performing a specific activity. 

Q What type of costs are those? 

A Well, we often refer to them as 
activity related costs and that would be a 
cost that relates to specifically 
performing a discrete item and work, such 
as purchasing a piece of hardware that is 
going to be installed. That is not 
affected by delay. You purchased that 
hardware and the cost stays the same 
regardless of whether the contract is 
pushed back or not. 
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Q so what, if anything, did you do in 
this process with those type of costs? 

A Well, again, here we're trying to 
identify the delay costs attributable to 
Whittaker. So any costs that aren 1 t 
affected by delays. we excluded from our 
analysis and didn't include them. 

(Tr. p. 1429-31; Emphasis added), 

* * * 
Q Are there various methodologies to 
compute damages, delay related damages? 

A Yes. 

Q And are you familiar with those 
methodoloqies? 

A Yes. 

Q And what are some of them? 

A Well, the method that is commonly used 
and is generally used in the industry, is 
to determine a daily rate of delay 
damages. And to apply that to the number 
of days of delay that are being attributed 
to the defendant to calculate the delay. 

Q Is that what was done in this case? 

A Yes, it is. 

(Tr. p. 1437). 

* * * 
Q Now, . turning to Plaintiff's Exhibit 
953, if you have that in front of you. 

A Yes, sir, I do. 

Q And coming down the page about half 
way, do you see that same number 
$2,315,153? 

A Yes, I do. 
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Q You just explain to us how you arrived 
at that number, correct? 

A Correct. Those are. the time related 
costs that are attributable to Whittaker. 

Q · 'Now, the next entry is divided by the 
number of days in the delay period, 1,243 
days. 

A Yes. 

Q How was that number arrived at? 

A The entire contract period, for which 
these costs related, for which this 
$5,153, ooo of the time related costs 
relate, run from August 31 of 1985 up 
through May 19 of this year, May 19, 1991. 
And that is 2, 088 days, calendar days, 
during that period. 

Q All right. 

A Now, again, part of that was originally 
anticipated, and part of it was 
compensated by the Air Force. So, we 
removed 18 months worth of days, 548 days 
from the 2,088 and also 9.75 months worth 
of days, which is 297, to arrive at this 
number of days in this delay period. 

Q To get at this number of delay days, 
what is the ending date that you used, Mr. 
Gray? 

A May 19 of 1991. 

Q Of 1991. We have heard testimony that 
delays have gone beyond May 19, 1991. In 
t h i s c a 1 c u 1 at i on , i s there . a n·y 
compensation being demanded for that? 

A No. Because when this was done, the 
most recent cost data available was May 
19. And so we needed to rely on the costs 
that we had in hand at the time. 

(Tr. p. 1444-45). 

* * * 
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Q So you arrive at delay damaqes per day 
$2068 per day. 

A That's correct. 

Q What does that mean? 

A That means that every extra day that 
TechQyn had to stay out on the proi ect 
they were damaged bY that amount. 

(Tr. p. 1447; Emphasis added). 

15. The damages which TechDyn claimed against Whittaker 

were only a subset of TechDyn' s total cost overruns on the 

project. At trial, Mr. Gray testified (see Tab 11): 

Q Are you ·familiar with the term total 
cost claim? 

A Yes, I am. 

Q What is a total cost claim? 

A Well, that's a methodology. A simple 
claim methodology in which a contractor 
would calculate his damages by taking 
total cost incurred on the project, 
subtracting out the bid cost or the 
budgeted costs, to determine an overrun 
and adding to that profit and interest in 
mark ups to come up with a claim amount. 

Q Did TechDyn use a total cost approach 
.to compute its damages? 

A No, not on this project. 

Q How did the TechDyn approach differ 
from a total cost claim? 

A First of all, it differed by 
identifying discreet areas or discreet 
claim items. Identifying a delay claim, 
identifying increase costs related to 
overhead. Increased costs related to the 
test beds. Added costs for the RCE. By 
identifying discreet claims and pricing 
them out, rather than taking an aggregate 
approach and saying here is what we lost 
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doing everything, we identified specific 
items and just found the increased cost 
for that. 

(Tr. p. 1434-35). 

16. TechOyn eliminated from its damage presentation in 

Count 1 all non-Whittaker caused damages (see Tr. pp. 1437-44; 

Tab 12). 

17. TechDyn eliminated from its damage presentation in 

Count 1 all costs (time related delay costs and otherwise) 

related to Whittaker's work on the Remote Control Element portion 

of the Project (Plaintiff's Trial Exhibits 953, 962; Tr. p. 1437, 

1443, 1444; all of which are attached hereto as Tab 13). 

18. At trial, TechDyn provided the jury documentary 

evidence (968, 968A, and 969; Tab 14), a~d testimony (Mr. Hise, 

pp. 1296-1299; Mr. Gray pp. 1448-50; Tab 15) to establish that 

Whittaker caused TechDyn $262,409 of damages in the form of 

excess overhead claimed by TechDyn against Whittaker in Count 1. 

19. At trial, TechDyn provided the jury documentary 

evidence (Plaintiff's Exhibits 973, 974, 975, 976, 980i 1560, 385 

and 394; Tab 16), and testimony (Donald Ellis pp. 741-42; Mr. 

Hise pp. 1263-72 and 1299-1300; and Mr. Gray p. 1451; Tab 17) to 

establish that Whittaker caused TechDyn $56,598 of damages for 

relocation of test beds claimed by TechDyn against Whittaker iri 

count 1. 

20. At . trial, TechDyn provided the jury documentary 

evidence (Plaintiff's Exhibits 977, 978, and 981; Tab 18), and 

testimony (Mr. Hise pp. 1301-02; and Mr. Gray p. 1451; Tab 19) to 
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establish that Whittaker caused TechDyn $1,856 of damages because 

of Whittaker's failure to replac~ a keyboard and printer as 

alleged by TechDyn in Count 1. 

21. At the close of TechDyn' s case in chief, Whittaker 

filed . a Motion to Strike the Evidence Relating to Count 1 of 

TechDyn's Amended Motion for Judgment (Tab 20). In that motion, 

Whittaker asserted: 

Viewing the evidence in the light most 
favorable to TechDyn, no reasonable juror 
could find that Whittaker was the sole 
cause of the damages that TechDyn claims 
in Count One. Thus, the burden [wa]s on 
[ TechDyn] to present evidence which 
[would] show 'within a reasonable degree 
of certainty' the share of damages for 
which [Whittaker) [wa]s responsible.'" 
Hale v. Fawcett, 214 Va. 583, 202 S.E.2d 
923, 925 (1974). TechDyn failed to 
satisfy this burden. Accordingly, 
TechDyn' s Count One should not be 
submitted to the jury, and TechDyn's 
evidence on that count should be stricken. 

(Footnote omitted). 

22. on July 11, 1991, the Court heard lengthy oral 

argument from Whittaker's counsel on Whittaker's motion to strike 

Count 1 (Tr. p. 1488, 1500-05; Tab 21). 

23. After considering Whittaker's written motion and oral 

argument, the court flatly rejected Whittaker's Motion to Strike 

Count 1 based upon Judge Brown's affirmative finding that 

"... the evidence is sufficient to allow the jury to consider 

whether the apportionment has been proved by one side and the 

other side." In so ruling, Judge Brown said (Tr. p. 1514; Tab 

22) : 
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{ 
I also overrule the motion to strike with 
regard to the delay damages. In this 
case, I find that the evidence is 
sufficient to allow the· iury to consider 
wbether the apportionment has been proved 
by one side and the other side. This is 
what I said to you up here in a bench 
conference, Mr. Work, the other day. I 
think . you are confusing your effort to 
show ·that this delay was due to other 
causes from their evidence which taken in 
the light most favorable to them, even 
though · you made some points on cross­
examination, viewed in the light most 
favorable to the Plaintiff. they have 
presented sufficient evidence for the iurv 
to consider whether they have made that 
reasonable apportionment or not or whetber 
they have shown what the cause of the 
damage is. being Wbittaker. to recover. 

24. Between July 11 and 18, 1991, Whittaker put on its 

rebuttal case to TechDyn' s case and also put on evidence of 

Whittaker's counterclaims against TechDyn. 

25. On July 22, 1991, after the close of Whittaker's 

case, TechDyn moved to strike Whittaker's case for, among other 

things, failure to apportion liability among alleged TechDyn, 

Mitre, and Air Force causes. In short, TechDyn argued that as a 

matter of Contract (Exhibit 22; Subcontract p. 62; Tab 23), 

Whittaker had contracted away the right to seek damages for extra 

work caused by the Mitre Corporation's involvement in the 

project. During Whittaker's case, Whittaker asserted that 

Mitre's representatives caused Whittaker extra software 

development work for which Whittaker was seeking damages (Tr. 

2196-2211; Tab 24). However, Whittaker made no effort to, and 
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did not, provide any basis to apportion damages allegedly caused 

by TedhDyn, Mitre, and the Air Fore~. 

26. On July 23, 1991, Whittaker renewed its Motion to 

Strike the evidence relating to Count 1 of TechDyn's Amended 

Motion for Judgment again asserting that TechDyn had not 

presented evidence sufficient to provide the jury a reasonable 

basis to apportion damages (Tab 25). 

27. on July 29, 1991 (after a one week delay of the 

proceedings because of the death of Judge Brown's father) , the 

Court denied Whittaker's motions: 11 ••• for the same reasons I 

gave before". The Court also denied TechDyn's motion seeking to 

strike Whittaker's evidence for failure to properly apportion 

damages stating (Tr. p. 2695; Tab 26): 

party. 

TechDyn made a motion to strike which I 
find a certain irony in TechDyn's motion 
to strike relying- on the IIAJJl case for 
failure to apportion but I deny it for the 
same reason that I'm going to deny and 
have denied and will continue to deny 
Whittaker's motion on the same basis as to 
TechOyn's evidence (emphasis added). 

And what I'm ruling there is simply that 
it's a jury guestion (emphasis added). 
The same thing with regard to the argument 
that the damages by Whittaker are 
specul~tive. They're jury questions. 

28. No further rebuttal evidence was presented by either 

29. At the close of all of the evidence, Whittaker 

renewed its motion to strike all four counts of TechDyn's case 

(Tr. p. 2722; Tab 27) . During oral argument on those motions, 
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Whittaker's counsel stated: "I would solicit Your Honor's views 

on whether it would be productive at this time to arque our 

renewed motion with respect to Count One." Judge Brown responded 

by stating: "It would not" (Tr. p. 2726; Tab 28). Judge Brown 

then said: II • • • I'll just qo on to say that I deny the motion 

for reasons previously given." (Tr. p. 2727; Tab 28). 

30. on July 29, 199_1, the court further denied 

Whittaker's motions to strike the evidence with respect to Counts 

3 and 4 of TechDyn's Amended Motion for Judqment related to the 

Alaska and Pacific Air Force options in the prime and 

subcontract. However, during his ruling, Judge Brown stated the 

following concerning his apparent understanding of a Judge's role 

vis a vis jury verdicts (Tr. 2742-43; Tab 29): 

Okay. I am pretty sure Mr. Work is right. 
I'm pretty sure the jury won't give 
damages for this. I sure wouldn't if I 
was hearing it without a jury but again we 
are constantly admonished to send things 
to the jury unless we're absolutely sure 
and I can always take care of this later 
if the jury doesn't come up with the right 
answer, but I'm going to let it go to the 
jury. It's perhaps the only part of this 
case that I have a arasp of and that I 
think the jury will. too. so let's at 
least give them sgmethinq they can decide 
that they'll understand (emphasis added). 
I deny the motion. 

31. Judge Brown and counsel for the parties then engaged 

in a day long conference regardinq jury instructions. During the 

parties' conference on jury instructions, the court addressed the 

instructions which Whittaker and TechDyn proffered regarding 

apportionment of damages and the issues raised by the Hale v. 
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Fawcett case. After considering the matter at length, the Court 

drafted and granted its own instruction lZ which reads as follows 

(Tab 30): 

Damages are not presumed nor may they be 
based upon speculation, but must be 
proven. The burden is upon the party 
claiming damages to prove by the greater 
weight of the evidence any damage claimed 
and that it is properly attributable to 
the other party's breach; and unless any 
such damage is thus proven by the greater 
weight of the evidence then the party 
claiming damage cannot recover for such 
damage. 

If you believe from the greater weight of 
the evidence that any damage resulted from 
more than one cause, for one of which the 
other party is responsible, the burden is 
upon the party claiming damage to prove by 
the greater weight of the evidence the 
.share of damage for which the other party 
is responsible. If a party fails so to 
prove damage then the party cannot recover 
for such damage. 

32. On July 30, 1991, Count 1 of TechDyn's Amended Motion 

for Judgment (with the exception of TechDyn's claim for lost 

profits which Judge Brown previously struck as speculative) went 

to the jury for a verdict. In Count 1, TechDyn was asking for 

the following damages which were supported by Trial Exhibits 950-

981 and the testimony discussed above: 

(Tab 31). 

Delay: 

Excess overhead: 

Relocation of Test Beds: 

Replacement of Keyboard 
and Printers: 

- 31 -

$2,919,748 

$ 262,409 

$ 56,598 

$ 1,856 
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33. On August 1, 1991 the jury returned its verdict for 

TechDyn on count 1 of TechDyn's Amended Motion for Judgment and 

assessed damaqes aqainst Whittaker on Count 1 in the amount of 

$2,101,000. 

34. Entry of Judgment on the jury's ve~dict was delayed 

because of Judqe Brown's vacation and travel schedule between 

August 2, 1991 and-September 3, 1991. 

35. On August 21, 1991, Whittaker filed, amonq other 

motions, a Motion to Set Aside the Jury's Verdict as to Count 1 

because TechDyn alleqedly failed to provide a basis for 

allocating responsibility for its unreimbursed delay costs 

between Whittaker and non-Whittaker causes. On that same day, 

TechDyn also filed post-trial motions questioning the viability 

of the jury's verdict for Whittaker on Count 1 of Whittaker's 

Amended Counterclaim because of Whittaker's failure to properly 

apportion damaqes among TechDyn, Air Force and Mitre causes. 

36. TechDyn opposed Whittaker's Motion in writing and 

sought oral argument on that motion so that judgment could 

promptly be entered on the jury's verdict. 

37. TechDyn set the parties' motions for hearing for 

September 6, 1991. However, on September 6, 1991, the motions 

were rescheduled for hearing to October 31, 1991, because counsel 

for Whittaker asserted that the motions could not be heard within 

one-half hour. 

38. on October 31, 1991, after hearinq oral argument on 

the parties' post-trial motions, the court denied all of 
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TechDyn's post-trial motions. Surprisingly, however, the Court 

set-aside the jury's $2,101,000 verdict for TechDyn on count 1 of 

TechDyn's Amended Motion for Judgment. The Court then entered 

judgment for the defendant Whittaker on Count 1 (Tab 32). 

39. The court's October 31, 1991 Order is flatly contrary 

to Judge Brown's July 11, 1991 ruling (while the evidence was 

fresh in his mind) that: II • • • I find that the evidence is 

sufficient to allow the jury to consider whether the 

apportionment has been proved by one side and the other side ••• " 

and his further ruling at that time that"··· viewed in the light 

most favorable to the Plaintiff, they have presented sufficient 

evidence for the jury to consider whether they have made that 

reasonable apportionment or not or whether they have shown what 

the cause of damage is, being Whittaker, to recover." 

II. LEGAL ABGUMENT 

A. The Trial Court Erred In Setting Aside 
the Jury's. Verdict and Entering 
Judgment for Defendant Whittaker on 
Count 1 of TechDyn' s Amended Motion 
for Judament 

The Courts of Virginia closely guard the sanctity of 

jury verdicts. In Zedd v. Jenkins, 194 Va. 704, 74 S.E.2d 791, 

793 (1953), the Supreme Court of Virgini~ stated: 

It is the duty of a trial judge to correct 
formal mistakes in a verdict, but this power 
to correct is limited to mere matters of 
form, and does not include the right to 
change the substance of a jury's finding. 

74 S.E.2d at 793. 
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It has repeatedly been held that the power conferred on the 

trial judge under Section 8.01-430 to set aside a jury verdict and 

enter judgment thereon can only be exercised where the verdict has 

no credible evidence to support it. If there is a conflict in the 

testimony on a material point, or if reasonabl~ persons may differ 

in their conclusions of fact to be drawn from the evidence, or if 

the conclusion is dependent on the weight to be given the 

testimony, the trial judge cannot substitute his conclusion for 

that of the jury merely because he would have voted for a 

different verdict if he had been on the jury. In T.M. Grayes 

Construction. Inc. v. National Cellulose Corp., 226 Va. 164, 306 

S.E.2d 898 (1983) the court so held stating: 

If we find any credible evidence in the 
record that supports the jury verdict, then 
that verdict must be reinstated and 
judgment entered thereon. 

In Hadeed v. Medic-24 Ltd., 377 S.E. 2d 589 (1989) the 

Virginia Supreme Court reversed Judge J. Howe Brown's decision to 

strike the plaintiff's evidence. In so holding, the Supreme Court 

said: 

The standard we apply in reviewing the case 
in which the trial court has ruled on a 
motion to strike a plaintiff's evidence at 
the conclusion of all the evidence is set 
forth in Matney v. Cedar Land Farms, 216 
va. 932, 224 s.E.2d 162 (1976). 

On review of a case in which the trial 
court has sustained a motion to strike 
after the introduction of all the evidence, 
we apply the principles governing 
consideration of evidence upon a motion to 
set aside a verdict as contrary. to the 
evidence. 11 [W] e examine the evidence to 
determine whether or not a verdict in 
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behalf of the losinq party can be 
sustained. That is, upon a careful 
consideration of all the evidence, if we 
are of opinign that ·reasonable men may 
differ on the conclusion tg be reached. 
then it is our dutY to hold that the trial 
court committed error in striking the 
eyidence. 11 In viewinq the evidence we give 
the plaintiffs "the benefit of all 
substantial conflict in the evidence, and 
all fair inferences that may be drawn 
therefrom. 11 ,Ig. at 933-34, 224 S.E.2d at 
163 (citations omitted) (quoting Walton v. 
Walton, 168 va. 418, 422-23, 191 S.E. 768, 
770 (1937). The standard enunciated in 
Matney for appellate review also is the 
appropriate standard to be applied at the 
trial level. 

It is clear from our reading of the record 
that the trial court, in passing on the 
defendants' motions to strike, misapplied 
the Matney standard of review by failing to 
view the evidence and all inferences fairly 
drawn therefrom in the light most favorable 
to Nawal. Consequently, we will state the 
evidence and all reasonable inferences 
fairly deducible therefrom in the light 
most favorable to Nawal. 

377 S.E.2d at 590. 

* * * 
In sum, we hold that the trial court erred 
( 1) in applying the incorrect standard in 
ruling on the defendant's motion to strike 
Nawal's evidence, and (2) in striking 
Nawal's evidence. 

377 S.E.2d at 595. 

The foregoing decisions are fully consistent with the 

Supreme Court's earlier decision in Hoover v. J.P. Neff & Son, 

133 va. 56, 31 S.E.2d 265 (1944) where the Supreme Court reversed 

the trial court's ruling setting-aside a jury verdict. In 

Hoover, the Court discussed the following test to determine 
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whether the trial judqe has properly or improperly set aside a 

verdict: 

The prevailinq rule relative to the motion 
to strike out a plaintiffs evidence has 
been clearly stated by Mr. Justice Epes in 
Green v. Smith, 153 Va. 675, 151 S.E. 282, 
283, as follows: 

"In considerinq a motion to strike out 
all the plaintiff's evidence, the evidence 
is to be considered very much as on a 
demurrer to the evidence. All inferences 
which a jury miqht fairly draw from 
plaintiff's evidence must be drawn in his 
favor; and where there are several 
inferences which may be drawn from the 
evidence, thouqh they may differ in deqree 
of probability, the court must adopt those 
most favorable to the party whose evidence 
it is souqht to have struck out, unless 
they be strained, forced, or contrary to 
reason. Dove co. v. New River Coal co., 
150 Va. 796, 143 S.E. 317; Limbaugh y. 
Commonwealth, 149 Va. [383], 393, 140 S.E. 
[ 13 3], 13 5; Goshen Furnace Corp. v. 
Tolley's Ad1n'r, 134 Va. 404, 114 S.E. 728. 11 

In Mutual L. Insurance Company v. Brown, 
137 va. 278, 119 S.E. 142, 145, it is said 
that: "It has been repeatedly said by this 
court that where there is some evidence to 
support the verdict, it should not be set 
aside simply because the court. if on the 
jury. would have found a different verdict 
(emphasis added). To warrant settinq the 
verdict aside, it must be either without 
evidence to support it, or plainly contrary 
to.the evidence." 

31 S.E.2d at 266-67. 
* * * 

In Burks' Pleadinq and Practice, 3rd Ed., 
paqe 543, the prevailinq rule in this 
Commonwealth is thus stated: 

"It is not sufficient that the judqe, 
if on the jury, would have rendered a 
different verdict. It is no't sufficient 
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that there is a great preponderance of the 
evidence against it. If there is conflict 
of the testimony on a material point, or if 
reasonably fair-minded men may differ as to 
the conclusions of fact to be drawn from 
the evidence, or if the conclusion is 
dependent on the weight to be given the 
testimony, in all such cases the verdict of 
the jury is final and conclusive and cannot 
be disturbed either by the trial court, or 
by this court, or if improperly set aside 
by the trial court, it will be reinstated 
by this court. 

31 S.E.2d at 268. 

Applying the foregoing test to the facts of the Hoover 

case, the court concluded that the trial judge wrongfully set 

aside the verdict. In so holding, the court found it important 

that the court had twice rejected the defendant's attempt to 

strike the plaintiff's case before sending it to the )ury. In 

that regard, the Court said: 

At the conclusion of plaintiff's evidence, 
defendant moved to strike the evidence on 
the ground that plaintiff had failed to 
show that Burford was acting for and on the 
business of defendant at the time of the 
accident and that the use of the truck by 
Burford was merely permissive. 

The motion to strike the evidence was 
overruled. At the conclusion of the 
evidence, defendant renewed its motion to 
strike plaintiff's evidence and enter 
judgment for the defendant. This motion 
was also overruled, and the case was 
submitted to the jury upon instructions 
offered by plaintiff and defendant and the 
following instruction given to the jury by 
the court upon its own motion: 

* * * 
At the conclusion of the case defendant 
moved the court to set aside the verdict of 
the jury, on the ground that it was 
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contrary to the law and the evidence and to 
enter final judgment for defendant. This 
motion the court sustained. 

* * * 
The action of the court in twice refusing 
to strike the evidence of the plaintiff and 
in giving to the jury its own instruction, 
supra, strongly indicates the doubt in the 
mind of the court on the question of 
striking plaintiff's eyidence (emphasis 
added)'. Unless the record demonstrates 
that the evidence offered by the plaintiff 
is inherently incredible, then it is the 
province of the jury, and not of the court, 
to pass upon the sufficiency thereof. 

31 S.E.2d at 267. 

* * * 
The jury being the sole arbiters of the 
credibility of the witnesses, and there 
appearing nothing inherently incredible in 
their testimony, it was error for the trial 
court to substitute its view of the case 
for that of the jury. 

As stated above, in the instant case, TechDyn provided the 

jury substantial evidence, in the form of testimony and exhibits 

(see Statement of Facts Nos. 9 and 10) concerning Whittaker's 

acts and omissions which delayed TechDyn's project completion. 

TechDyn also·provided ample evidence which attributed TechDyn's 

project delays to Whittaker (see Statement of Fact No. 11). 

TechDyn further produced voluminous documentary evidence and 

testimony which quantified only those TechDyn damages that were 

caused by Whittaker (Statement of Fact Nos. 12, 13, 14, 16, 17, 

18 , 19 , 2 o , and 21) • TechDyn did not present to the jury a 

"total cost" claim (see Statement of Fact No. 15) • Moreover, 
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TechDyn reduced its delay damages to a daily rate which made it 

extremely easy for the jury to apportion delay damages to various 

Whittaker causes--if necessary (Statement of Fact Nos. 12, 13, 

and 14). · Plainly, with such evidence before the jury, it was 

wrong for Judge Brown to have set aside the jury's $2,101,000 

judgment for TechDyn on Count 1. 

This court's action of setting aside the verdict and 

entering judgment for Whittaker on Count 1 of TechDyn's Amended 

Motion for Judgment cannot be reconciled with the law of this 

Commonwealth. In Pebble Building co. v. G. J. Hopkins. Inc., 223 

va. 188, 288 S.E.2d 437, 438 (1982), the Supreme court rejected 

defendant's reliance on Hale v. Fawcett to attempt to upset a 

verdict for the plaintiff on a delay claim. In Pebble Building 

Co., the defendant's relied on Hale v. Fawcett to argue that the 

verdict improperly imposed damages on the defendant for delays 

not shown by the evidence to be solely attributable to the 

defendant. 

held: 

In rejecting the defendant's argument, the Court 

There was abundant evidence to sustain the 
finding that Pebble caused the delays for 
which damages were awarded Hopkins. For 
example, the record shows that progress 
was retarded by incompetence of one of 
Pebble's job superintendents, by Pebble's 
frequent replacement of its supervisors, 
and by Pebble's failure to properly 
coordinate the work of the various 
subcontractors, including Hopkins. 

This case is unlike Hale v. Fawcett, 214 
va. 583, 202 s.E.2d 923 (1974), upon which 
defendants heavily rely. There, this 
Court reversed a judgment in favor of the 
plaintiff in a negligence action when 
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there was evidence of damages from 
separate causes, as to a portion of which 
defendant was not responsible. The Court 
held the plaintiff failed to prove with 
reasonable certainty the share of the 
damage for which defendant could be held 
liable. But here, Hopkins proved with 
sufficient certainty that failures of 
commission and omission of Pebble resulted 
in the delays for which plaintiff was 
awarded damages. Thus, there is no merit 
to defendants' claim that Hopkins' 
evidence failed to allocate the damaqes 
between extra work caused by Pebble and 
extra work resulting from delays alleged 
not to be Pebble's responsibility. 

288 S.E.2d at 438. 

Similar to Pebble Building Co., TechDyn presented abundant 

evidence sufficient to sustain the jury's verdict. Specifically, 

Techdyn proved that progres~ on the project was delayed by 

Whittaker's incompetence, by frequent replacement of key people, 

and ~y Whittaker's failure to understand and/or honor its 

contractual responsibilities (See Statement of Facts., supra). 

The simple fact that Whittaker presented evidence challenging 

TechDyn's evidence does not allow the court to deprive the jury 

of the right to weigh the evidence and determine the cause and 

the amount of damage suffered by TechDyn. 

Whittaker's argument and Judge Brown's actions are further 

refuted by the Court's holding in sachs v. Hoffman, 224 Va. 545, 

299 S.E.2d 694, 696 (1983). In Sachs, the defendant's misguided 

reliance on Hale v. Fawcett was again rejected by the Supreme 

Court of Virginia. In rejecting the defendant's contention that 
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a plaintiff cannot recover because its losses may be attributable 

to more than one source, the court ~tated: 

As Sachs interprets this testimony, the 
· rental loss was the result of different 
but interdependent causes. In such case, 
he says, a plaintiff is not entitled to 
any recovery unless he proves the amount 
of damages attributable to each cause. he 
relies on Hale y. Fawcett, 214 Va. 583, 
202 s. E. 2d 923 (1974), and Barnes V. 
Quarries. Inc., 204 Va. 414, 132 S.E.2d 
3 9 5 ( 19 6 3 ) • Sachs misconceives the 
rationale in those cases. In both, our 
decisions were based upon the plaintiff's 
failure to produce evidence sufficient to 
establish specific causal connection 
between the defendant's conduct and the 
damage alleged. Here, Harding's testimony 
expressly identified the damage Sachs did 
to the building as a proximate cause of 
the loss of rentals. See Pebble Bldg. Co. 
v. Hopkins. Inc. 223 Va. 188, 288 S.E.2d 
437 (1982). 

299 S.E.2d at 696. 

Despite voluminous evidence that Whittaker delayed TechDyn 

and inflicted damage upon TechDyn, Whittaker's motion claimed 

that because some evidence allegedly exists which indicated that 

non-Whittaker causes might have impacted TechDyn, TechDyn cannot 

recover against Whittaker. In Sachs, the Supreme Court of 

Virginia also expressly rejected this argument: 

But, Sachs arques, even if the evidence 
was sufficient to .show that he was 
responsible for part of the loss, it was 
insufficient to enable a jury t~ determine 
the portion attributable to the condition 
of the building. This argument raises the 
pivotal issue. 

* * * 
In all relevant particulars, Smith 
parallels this case. Like Pittston, Sachs 
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( 

was responsible for only one of the 
apparent causes of the damage suffered. 
Here. as in 8mith. absoJute certainty was 
not attainable because it waS impossible 
to establish a table of ratios of cause 
and effect by which liability could be 
ratably allocated witb categorical yerity. 
And. iust as Smith was not required to 
bear an impossible burden of proof, the 
Hoffmans were not. While the trial judqe 
initially questioned the import of 
Hardinq' s testimony, he approved an 
instruction on damaqes to which no error 
is assigned. The judqe told the jury that 
the standard of proof was reasonable 
certainty, and he explained that this 
standard applies when "the damages 
complained of • • • may have resulted from 
either of two causes, for one of which tne 
defendant may have been responsible and 
for the other of which he was not". 

The quantum. of the verdict indicates that 
the jurors understood and followed that 
instruction. Evidence of losses other 
than the loss of rentals supports more 
than half the $40,000 the jury awarded. 
The total rental loss, based upon 
Harding's uncontradicted evaluation of 
$16,000 per annum, was nearly $48,000. 
The reasonable inference is that the iury 
weighed all the causative factors 
mentioned by Harding and concluded that 
only a portion of the total loss was 
fairly attributable to the cause for which 
Sachs was responsible. 

We cannot say as a matter of law ~hat the 
evidence was insufficient to enable the 
jury to allocate liability for the rental 
loss with a reasonable degree of 
certainty, and we uphold the trial court's 
ruling aqainst Sachs' motion to strike 
Harding's testimony. 

299 S.E.2d at 698-7 (Emphasis added). 

Similarly, in National Energy Corn. v. O'Ouinn, 223 Va. 

83, 286 s. E. 2d 181 (1982), the Supreme court held that when 
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damages arise from multiple causes it is for the iury to 

determine the part attributable to the defendant and the part 

attributable to other causes. The Supreme Court ruled: 

·The defendant, through cross-examination 
and testimony of its own witnesses, sought 
to show that there had been no substantial 
increase in dust and noise in the area 
that was attributable to defendant after 
the plant became operational. The 
defendant contended other conditions in 
the neighborhood materially affected the 
dust and noise levels there. For example, 
defendant asserted increased road traffic, 
resulting from improvements made to the 
highway in the area, was a significant 
noise .and dust factor. Also, defendant 
blamed the railroad operations, 
independent of the plant, for a lot of the 
noise. In addition, defendant urged that 
coal being hauled along the highway to the 
Clinchfield Company's plant site to the 
east was a source of much of the dust and 
noise. Defendant also contended that 
Clinch£ ield' s employees who used the 
bridge to travel in their vehicles to and 
from their homes in the area were 
responsible for spreadinq much of the dirt 
and coal dust emanating from the bridqe. 

on appeal, defendant argues that 
plaintiffs, as a matter of law, failed to 
make out a prima facie case that operation 
of defendant's plant constituted a private 
nuisance. It also contends plaintiffs did 
not show with reasonable certainty the 
amount and source of their damaqe 

. alleqedly caused by dust and noise from 
defendant's plant. 

The mere summary of evidence demonstrates 
the pure factual nature of the issues 
presented below. Taken in the light most 
favorable to the plaintiffs, the record 
convincinqly establishes that defendant's 
business enterprise created a condition 
obnoxious to occupants of the neiqhborinq 
dwellings and obstructed the reasonable, 
comfortable use of the property. 
Furthermore, the amount and source of the 
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damage as resulting from defendant's 
facility was sufficiently proved. 

When damages are gccasioned by a 
combination of causes originating from 
different sources. the iury must determine 
from the eyidence the part attributable to 
the defendant and the part traceable to 
other causes. And while absolute 
certainty in the proof of damages in such 
a case is not attainable and is not 
required, the burden is on the plaintiff 
to produce evidence to show within a 
reasonable degree of certainty the 

·defendant's share of the damage. Smithy. 
The Pittston Company, 203 Va. 711, 715, 
127 S.E.2d 79, 82 (1962). Accord. Finley. 
Inc. v. Waddell, 207 Va. 602, 151 S.E.2d 
347 (1966). This the plaintiffs have done 
under proper instructions. Apropos this 
case, the court in Southern Railway Co. v. 
McMenamin, 113 va. 121, 129, 73 S.E. 980, 
982 (1912), said: 

"The jury viewed the premises and 
saw the conditions. The evidence 
abundantly shows the character of 
the injury complained of, the 
conditions under which plaintiffs 
suffered, and the inconvenience to 
them in the enjoyment of their 
property. 

"Where the injury is discomfort and 
inconvenience, the amount of damages 
must be left to the jury, in view of 
all the facts.n 

286 S.E.2d at 184-185 (emphasis added). 

As noted above, Whittaker sought the dismissal of 

TechDyn's case before trial (in the form of a motion for summary 

judgment) and during trial (in the form of motions to strike at 

the close of TechDyn's case and again at the close of the 

evidence) based on the contention that TechDyn allegedly did not 

provide the jury a reasonable basis to apportion damaqe between· 
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Whittaker causes and non-Whittaker causes. Each time that Judge 

Brown was faced with that argument he flatly rejected it. In 

fact, in reaching his decision, Judge Brown made the affirmative 

finding that " ••• I find that the evidence is sufficient to allow 

the jury to consider whether the apportionment has been proved by 

one side and the other side.n (Tr. 1514). 

Based upon.Judge Brown's affirmative finding that TechDyn 

had produced sufficient evidence for Count 1 to go to the jury, 

and Judge Brown's jury instruction 1Z regarding the Hale y. 

Fawcett issue of apportionment of damages, Judge Brown sent Count 

1 of TechDyn's action to the jury. The jury deliberated on that 

Count for approximately two (2) days and returned a $2,101,000 

verdict for TechDyn on Count 1 (which sought damages of 

$3,240,611 for delay, excess overhead, relocation of test beds, 

and replacement of a keyboard and printer). 

Three months passed between the time that the jury 

rendered its $2,101,000 verdict for TechDyn and when Judge Brown 

decided to set it aside (without the benefit of having a 

transcript of the action) • An even longer period had expired 

between Judge Brown's July 11, 1991 affirmative finding regarding 

the sufficiency of TechDyn's evidence and his shocking October 

31, 1991 decision to set aside the jury's verdict. 

Plainly, Judge Brown's decision to set aside the jury's 

verdict was wrong. It is indisputable that TechDyn has more than 

met its burden of showing that " ••• AJrl credible evidence exists 

to support the jury's verdict." T.M. Graves. supra. Whether 
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intentional (see Transcript 2743-44, Tab 29, where Judge Brown 

says: " ••• I can always take care of this later if the jury 

doesn't come up with the right answer ••• 11 ) or unintentional, it 

is clear that Judge Brown has done nothing more than simply 

substitute his opinion on count 1 for that of the jury. Plainly, 

such action is contrary to well established · Virginia law which 

compels the confirmation of a jury verdict unless it is 

unsupported by ~ evidence. Graves. Hadeed. Hoover. supra. 

Accordingly, in order the correct this Court's serious error, and 

prevent a manifest injustice to TechDyn, the Court must modify 

that portion of its October 31, 1991 Order regarding Count 1 and 

enter judgment for TechDyn on Count 1 for $2,101,000 consistent 

with the jury's Auqust 1, 1991 verdict. 

DATED: November 13, 1991. 

By: 

Respectfully submitted, 

Douglas c. Proxm1re 

WATT, TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 
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CEBTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of 
the foregoing Plaintiff TechDyn Systems Corporation's Memorandum 
of Points & Authorities in Support of its Motion for 
Reconsideration of Count 1 of Plaintiff's Amended Motion for 
Judgment to be sent via hand-delivery this 13th day of November, 
1991, to: 

Peter B. Work, Esquire 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 

and 

William L. carey, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 

- 47 -

2022 



V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION 
6564 Loisdale court 
Sprinqfield, Virginia 22150 

Plaintiff, 

v. 

WHITTAKER CORPORATION 
10880 Wilshire Boulevard 
Los Anqeles, California 90024 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________ )_ 

AT LAW NO. 94144 

AHENQED MQTION FOB JQPGMEHT 

COMES NOW, the Plaintiff, TechDyn Systems corporation 

(hereinafter 11TechDyn") and for its Amended Motion for Jud9lllent 

against Defendant Whittaker Corporation (hereinafter "Whittaker") 

states as follows: 

I. Parties 

1. TechDyn is a Delaware corporation with its principal 

place of business -.located at 6564 Loisdale court, Springfield, 

Virginia 22150. 

2. Whittaker, together with its unincorporated division 

Whittaker Electronic systems (hereinafter collectively referred 

to as "Whittaker"), is a Delaware corporation with its principal 

place of business located at 10880 Wilshire Boulevard, Los 

Angeles, California 90024. 
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II. Jurisdiction and Venue 

3. This court has jurisdiction over this matter pursuant 

to 517-123 of the Code of Virginia. 

4. Venue is proper in this Court pursuant to 58.01-262 

of th~ Code of Virginia because the causes of action complained 

of in this Motion for Judgment arose in Fairfax County, Virginia, 

because Whittaker· has regularly and systematically conducted. 

business in Fairfax County, Virginia, and because TechDyn's 

principal place of business is Fairfax County, Virginia. 

5. 

III. Background Facts 

During early 1985, the United States Air Force was 
I 

considerinq installinq an air-to-qround tactical aircraft warning 

and control s~stem in Iceland. The system was and is now known 
l 

as the Iceland Command and control Enhancement ("ICCE") Project. 

6. Durin; 1985, the Air Force had extensive discussions 

with a company called Command, Control and Communications 

corporation (hereinafter "4C") during which the Air Force 

expressed its de•i~• to award the ICCE Project to 4C in the form 

of a sole •ource procurement. 

7. Upon learning that a sole source procurement to 4C 

waa tmposaible, the Air Force decided to award the contract for 

the ICCE Project to a qualified small business through the Small 

Business Administration's 8 (a) program and to direct the 
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~ successful contractor to sublet a substantial portion of the 

contract work to 4C. 

8. The Air Force selected TechDyn as a qualified. small 

business and. on April 2, 1985 the Air Force awarded Contract No. 

F19628-85-C-0079 to the SBA. The.SBA then designated. TechDyn as 

the p~ime contractor for the ICCE Project under SBA contract No. 

3-85-2-6605 (hereinafter the "Prime contract•). 

9. Paragraph 3 of the •other Special contract 

· Requirements" of the Prime Contract specified. that certain 

portions of the ICCE Project be subcontracted to 4C. Paragraph 3 

of the "Other Special Contract Requiremeni;s" of the Prime 

Contract reads as follows: 

3. DIREctED SQBCONTftACT 

' The contractor is hereby required to 
obtain all hardware, software and related 
documentation for the Processing and 
Display Functional Area (PDFA) as defined 
in the statement of work and 
specifications from CoJilllland, control and 
Communications Corporation (4Cs) of 
Torrance, California. 

10. Consistent with the requirements of the Prime 

Contract, on or about April 5, 1985, TechDyn entered into 

Subcontract No. 125-001 (hereinafter the •subcontract•) with 4C. 

11. ·Among other things, the Subcontract required. that 4C 

perform the Processing and Display Functional Area (PDFA) portion 

of the ICCE Project. 

12. Shortly after Subcontract award., 4C was acquired by 

Whittaker Command. and control Systems (hereinafter "WCCS"). wccs 
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assumed all of 4C's responsibilities and liabilities under the 

Subcontract. 

13. In or about. May, 1988, Whittaker, actinq by and 

throuqh its division Whittaker Electronic Systems (hereinafter 

"Whittaker") assumed all of WCCS's responsibilities and 

liabilities under the Subcontract. 

14. In addition to subcontractinq the PDFA aspect of the 

ICCE Project to Whittaker, TechD~n also subcontracted with 

Whittaker to desiqn the hardware configuration and to design, 

develop, test, and integrate the software of the Remote Control 

Element (RCE) portion of the ICCE Project. 

COUNT 1 
BREACH OF CONTRACT 

Wbittaker's Failure tg Perform PDFA Obligations 

15. Paragraphs 1 through 13 of this Motion for Judqment 

are incorporated herein by reference. 

16. Onder the Subcontract, Whittaker was required to 

provide the expertise, supervision, coordination, labor, and 

materials necessary to •atisfactorily and timely complete the 

PDFA portion of the ICCE Project. 

17. Whittaker breached the Subcontract by failing to 

provide the experti•e, •uperviaion, coordination, labor, and 

aateriala nece••ary to •ati•factorily and tillely coaplete the 

PDFA portion of the ICCB Project, thereby cauainq project delays 

and additional costs to TechDyn. 
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18. Under the Subcontract, Whittaker was required to 

employ and maintain competent management and technical personnel 

to satisfactorily perform the Subcontract work. 

19. Whittaker breached the Subcontract by conducting 

frequent corporate organizational changes which caused loss of 

compe~ent management and technical personnel and eroded 

Whittaker's ability to p~rform, thereby causing project delays 

and additional costs to TechDyn. 

20. Under the subcontract, Whittaker was required to 

timely develop and provide PDFA software. 

21. Whittaker breached the Subcontract by failing to 

timely develop and provide PDFA software, thereby causing project 

delays and additional costs to TechDyn. 

22. Under the Subcontract, Whittaker was required. to pass 

all Air Force administered Critical Design Reviews (CDRs), 

Computer Program Test and Evaluation$ (CPT&Es), and Software 

Qualification Tests (SQTs). 

23. Whittaker breached the Subcontract by repeatedly 

failinq to pass Air Force administered Critical Design Reviews 

(CDRs), Computer . .Program Test and Evaluations (CPT,Es) and 

Software Qualification Tests (SQTs), thereby causing project 

delays and additional coats to TechDyn. 

24. Under the Subcontract, Whittaker was required to 

timely and adequately remedy problems identified by the Air Force 

in Air Force Systems Trouble Reports (STRs). 
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25. Whittaker breached the Subcontract by repeatedly 

failinq to timely and adequately remedy problems identified by 

the Air Force in Air Force Syst~ms Trouble Reports ( STRs) , 

thereby pr~venting PDFA software from achieving Air Force 

certification, causing project delays and additional costs to 

TechDyn. 

26. Under the Subcontract, Whittaker was required to 

produce and provide acceptable software documentation. 

27. Whittaker breached the Subcontract by failing to 

timely produce and provide software documentation acceptable to 

the Air Force or TechDyn, thereby causing project delays and 

additional costs to TechDyn. 

28. Under the Subcontract, Whittaker was required to 

produce PDFA Ope~ator and Maintenance Manuals, the PDFA 

Positional Handbook, the Computer Program User's Manual, the 

Computer Programming Manual, and the Systems Level Manual. 

29. Whittake~: braacbeci the Subcontract by failing to 

produce, or make adequate progress in producing, PDFA Operator 

and MaintenanQe Manuals,·. tbe~·.PDFA Positional Handbook, the 

Computer Program U•er'a·Maftual,· the Computer Programming Manual, 

and the System• Level Manual, thereby cauainq additional In­

proca•• Reviews, Technical Interchange Meetings, other aeetings 

with the Air Force, project delays and additional costs to 

TecbDyn. 
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30. Under the Subcontract, Whittaker had an obligation to 

diligently and continuously ·perform its work consistent with 

established project schedules to a successful conclusion. 

31. Whittaker breached the Subcontract by unjustifiably 

stopping all work under the Subcontract from July 21, 1988 

through. September 29, 1988, thereby causing project delays ancl 

additional costs to TechDyn. 

32. Under the Su!:K:ontract, Whittaker was responsible to 

timely provide monthly input into Contract Data Requirements List 

Deliveries as they relate to the PDFA. 

33. Whittaker breached the Subcontract by repeatedly 

failing to provide monthly input into Contract Data Requirements 

List Deliveries as . they relate to the PDFA, thereby causing 

pr~ject delays and causing additional costs to TachDyn. 

34. Under the Subcontract, Whittaker was required to 

timely make delivery of Data Terminal Sets (DTSs) to TechDyn and 

the Air Force. 

35. Whittaker breached the Subcontract by failing to make 

delivery of Data Terminal Sets (DTSs) as required by the 

Subcontract, thereb~ cau•inq project delays and additional costs 

to TechDyn. 

36. Under the Subcontract, Whittaker was required to 

perform Contractor Technical support (CTS) •ervicas in aupport of 

PDFA equipment in Iceland. 

37. Whittaker breached the Subcontract by failing to 

perform Contractor Technical suppor.t (CTS) services in support of 
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{ PDFA equipment in Iceland, thereby causing project delays and 

additional costs to TechDyn. 

( 

( 

38. As a result of Whittaker's breaches of the POFA 

portion of the Subcontract as described in paragraphs 16 throuqh 

37 above, TechDyn has suffered and continues to suffer 

unrei~uraad damages under its Contract with the Air Force/Small 

Business Administration in the amount of at least $7,300,000. 

39. As a 0 result of Whittaker's breaches of the PDFA 

portion of the Subcontract as described in paragraphs 16 throuqh 

37 above, Whittaker has extended TechDyn's completion on the ICCE 

Project by at least 34 months and has directly caused TechDyn to 

lose and otherwise be deprived of at least $8,000,000 worth of 

new or other business and profits therefrom durinq,this period. 

WHEREFORE, TechDyn demands judgment aqainst Whittaker in 

the amount of at least $15,300,000, toqether with prejudgment 

interest, costs, expenses, attorneys' fees, and such other relief 

as this Court may deem appropriate. 

comrr 2 
BREACH OF CONTRACT 

Wbittaker'a·railure to Perform BeE Obliqatigns 

40. Paragraphs 1 through 14 of this Motion for Judgment 

are incorporated herein by reference. 

41. Under the Subcontract, Whittaker was required to 

provide the expertise, •upervi•ion, coordination, labor, 0 and 

materials necessary to •atisfactorily and timely complete the 

Remote control Element (RCE) portion of the ICCE Project. 
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42. Whittaker breached the Subcontract by failing to 

provide the expertise, supervision, coordination, labor, and 

materials necessary to satisfactorily and timely complete the RCE 

portion of the ICCE Project. 

43. Whittaker breached the RCE portion of the Subcontract 

by failinq to make timely progress on the RCE software, thereby 

causing project delays, endangering overall project completion, 

and causing TechDyn additional costs. 

44. As a result of Whittaker's breach of the RCE portion 

of the Subcontract, TechDyn was forced to default terminate the 

RCE portion of Whittaker's work, and reprocura this same work at 

an increased cost of at·least $750,000. 

WHEREFORE, TechDyn demands judgment against Whittaker in 

the amount of at least $750,000, together with prejudqment 

interest, costs, expenses, attorneys' fees, and such other relief 

as this court may deem appropriate. 

COUNT 3 
TORTIOUS INTERFERENCE WITH BUSINESS 

Whittaker's Tortious Interference With 
TechDyn's Business Relations With The Air Force 

Raqardinq Alaska and PACAF Option 

45. Paraqraphs 1 throuqh 14 of this Motion for Judgment 

are incorporated herein by reference. 

46. Under TacbDyn'a Prime contract, TecbDyn had an option 

to perform aubatantial additional work for the Air Force in 

Alaska and the Pacific Region (hereinafter the •Alaaka and PacAF 

Option"). 
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47. During the course of the Subcontract, Whittaker 

intentionally, maliciously, and wrongfully deprived TechDyn of 

the riqht and opportunity to perfo~ the Alaska and PacAF Option 

work for the Air Force. 

48. Whittaker, in violation of its obligations to TechOyn 

as a .subcontractor, supplied inaccurate and inflated price 

information to TechDyn for the Alaska and PacAF Option with the 

full intention and.understanding that TechDyn was submitting that 

inflated price information to the Air Force in TechDyn's effort 

to gain the work called for by the Alaska and PacAF Option. 

Simultaneously, however, and without TechDyn's knowledqe or 

consent, Whittaker was wrongfully quoting a lower price for the 

same work directly to the Air Force in an effort by Whittaker to 

obtain the Alaska and PacAF Option work for Whittaker's own 

account. 

49. As a direct rasul t of Whittaker's intentional, 

malicious, and wrongful actions described in paragraphs 45 

through 48 above, the Air Force removed the Alaska PacAF Option 

from TechDyn's Prime Contract and awarded that work directly to 

Whittaker. 

so. As a result of the removal of the Alaska and PacAF 

Option from TechDyn' a contract, Whittaker intentionally, 

maliciously, and wrongfully deprived TechDyn of that work and 

caused TechDyn to incur direct damages of at least $800,000. 

WHEREFORE, TechDyn demands judgment against Whittaker in 

the amount of at least $800,000, ;unitive damages in the amount 
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of $2,000,000, together with prejudgment interest, costs, 

expenses, attorneys' fees, and such other relief as this Court 

may deem appropriate. 

COUNT 4 
BREACH OF CONTRACT 

Wbittaker's Breach Of AAC And PACAF Obligations 

· 51. Paragraphs 1 through 14 of this Amended Motion for 

Judgment are incorporated herein by reference. 

52. Under TechDyn's Prima contract, TechDyn bad an option 

to perform substantial additional work for the Air Foree in 

Alaska and the Pacific Reqions (hereinafter 8 The AAC and PACAF 

Options"). 

53. Pursuant to Paragraph 3 "Other Special Contract 

Requirements" of the Prime contract, TeehDyn was"··· required to 

obtain all hardware, software and related documentation for the 

Processing and Display FUnctional Area (PDFA) ••• " for the AAC and 

PACAF Option work from Whittaker. 

54. on May 15, 1987, TechDyn requested Whittaker to 

submit a proposal to TeehDyn pursuant to their Subcontract under 

which Whittaker would perform certain PDFA work as a 

Subcontractor to TechDyn for the AAC and PACAF Options. 

55. On May 29, 1987, the Air Force transmitted a Request 

for Proposal (hereinafter •RFP") to TechDyn for the AAC and PACAF 

Options. 

56. on June 1, 1987, TachDyn forwarded the RFP to 

Whittaker and requested a quota from Whittaker for the PDFA 

portion of the AAC and PACAF Options. 
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57. After negotiations and an exchange of correspondence 

between 'l'echDyn and Whittaker regarding technical questions 

related to the RFP1 on July 71 1987 1. Whittaker submitted a quote· 

of $3,566 1492.00 to 'l'echDyn to perform the PDFA portion of the 

the AAC and PACAF Options • 

. sa. on September 21 and 22, 19871 TechDyn1 Whittaker and 

the Air Force met for a "Redlininq Session" to make changes to 

reduce the cost of the AAC and PACAP Options. 

59. on October 51 19871 Whittaker submitted a revised 

proposal to TechOyn for the PDFA work called for by the AAC and 

PACAF Options. 

60. On October 8, 19871 'l'echDyn rejected Whittaker's 

October 5, 1987 proposal and directed Whittaker to resubmit a 

proposal after incorporating the matters discussed in the 

September 21 and 22 "Recllininq sessions" into the proposal. 

61. on November 13 1 19871 Whittaker provided TechDyn 

another proposal for the AAC and PACAF Option work incluclinq a 

complete cost breakdown and technical description of the work to 

be performed. The total cost of this proposal was $21702,651.00. 

62. In i t• November 13, 1987 proposal, Whittaker 

affirmatively certified to TechDyn in writing that: "This 

proposal ia aul:»mi tted in response to the RFP 1 Contract 

Modification, etc. in Item 1 and reflects our best estimates 

and/or actual costs a• of thi• date.• 

63. At the time that Whittaker •ubaitted its November 13, 

1987 proposal to TechDyn, Whittaker knew and intended that 
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TachDyn use and rely ·on Whittaker's proposal in an effort to 

obtain award of the AAC and PACAF work from the Air Force. 

64. on November 25, 1987, TechDyn submitted its AAC and 

PACAF proposal to the Air Force which included Whittaker's 

November 13, 1987 proposal for the PDFA portion·ot the work. 

~5. Subsequent to November 25, 1987, TachDyn expended 

considerable effort and expense in negotiations with the Air 

Force to obtain the AAC and PACAF Option work. 

66. on or before January 25, 1988, which was subsequent 

to TechDyn's proposal, but before the time that TachDyn's AAC and 

PACAF Options were to expire on January 31, 1988, Whittaker 

secretly and without advising TechDyn provided the Air Force a 

proposal for the same AAC and PACAF work which Whittaker had 

quoted to TechDyn on November 13, 1987. 

67. Whittaker's January 25, 1988 written proposal to the 

Air Force contained numerous material discrepancies from its 

November 13, 1987 proposal to TechDyn related to price, schedule 

and items of work for the AAC and PA~F Options. 

68. on February 16, 1988, the Air Force informed TechDyn 

that the AAC and PACAF Options were not qoinq to be awarded to 

TechDyn. Instead, all of the AAC and PACAF Option wqrk was 

awarded to Whittaker based upon Whittaker's January 25, 1988 

proposal to the Air Force. 

69. As set forth a):)ove, by simultaneously providing 

TachDyn and the Air Force inconsistent price and achedulinq 
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information for the AAC and PACAF Option work, Whittaker breached 

its contract with TechDyn. 

WHEREFORE, TechDyn demands j~dqment against Whittaker in 

the amount of at least $800, ooo, together with prejudqment 

interest, costs, expenses, attorneys' fees, and such other relief 

as this Court may deem appropriate. 

DATED: Auqust 21, 1990. 

Respectfully submitted, 

WATT, TIEDER, KILLIAN ' HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

counsel for Plaintiff 
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CEftTXFXCATE OF SERVXCE 

I hereby certify that a true and accurate copy of the 
foregoing Amended Motion for Judqment was hand-delivered this 
21st day of Auqust, 1990 to: 

William L. Carey, Esquire 
Brian F. Kenney, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 

and 

Jean-Pierre Swennen, Esquire 
Robert T. Deylinq, Esquire 
crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
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VIRGINIA a 

IB TBB CIRCUIT COURT POR ftB COURTY OP PAIRPU 

TBCBDYH SYS'l'BXS CORPORATION 1 

Plaintiff, 

v. 

WHITTAKER CORPORA'l'IOR 1 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------> 

~ LAN RO. 94144 

piTTAQR CORPQRATION' S MQTIONS PCB SJlMMARY JJJDGMEH'l' 

Pursuant to Rule 3a18 of the Supreme Court of Virginia, 

Whittaker Corporation hereb7 moves the Court to enter S1unme~ 

judgment in Whittaker's favor on the following claims asserted in 

TechDyn Systems Corporation's Amended MOtion for Judgment• 

1. Count One -- 'l'echDyn'a claim for alleged 

•unremiburaed costs•, plus profits, on the ICCB 

program. 

2. Count One -- TechDyn's claim for the alleged loss 

of •new and other business.• 
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3. Count Two -- TechDyn'a claim for alleged excess 

reprocurement coats r~lating to the ICCB remota 

control element. 

4. Count Three -- TachDyn'e claim for tortious 

interference with the alleged PACAP option in the 

ICCB prtme contract. 

s. Count Pour -- TechDyn'a claim for breach of the 

alleged PACAP option in the ICCB subcontract. 

As detailed in the accompanying memorandum, there are no 

genuine issues of material fact as to these TachDyn claims, and 

Whittaker is entitled to judgment as a matter of law. 

Dated: March 15, 1991 

Respectfully submitted, 
DEPEHDAN'l' 1 WHIT'l'ADR CORPORATION 

BYI 6k £)_ 4/~ 
Peter B. Work · 
Jean-Pierre Swennen 
CROWELL ' MORING 
1001 Pennsylvania Avenue, H.w. · 
washington, D.C. 20004-2505 
(202) 624-2500 

and 

William L. Carey 
MILES & S'l'OCICBRIDGE 
11350 Random Hilla Road 
Suite 500 
Pairfax, v.A 22030 
(703) 352-4300 
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VIRGINIA a 

IR 'lBB CIRCUIT COUR'l' FOR THE COUNTY OP PAIR!'AX 

~BCBDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

WHITTAKER CORPORATION, 

Defendant. ____________________________ ) 

WHITTAKER CORPORATION'S MEMORANDUM 
IN SQPPORT OF ITS RENEWED MOTIONS FOR StJMMARY JUDGMENT 

By its Order of December 4, 1990, the Court denied certain 

dispositive motions by Whittaker Corporation but authorized the 

renewal of these motions "should such action be warranted by 

further discovery." 12/4/90 Order at 2. By its subsequent Order 

of December 19, 1990, the Court indicated that all such motions 

would be heard at the pretrial conference (now) scheduled for 

March 21. 

Based on the above Orders, Whittaker is_today 

judgment motions addressing the five claims asserted in TechDyn 
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Systems' .Amended Motion for Judgment. These summary judgment 

motions are warranted based upon infor.mation in TechDyn'a 

Interrogatory Responses • that TechDyn (belatedly) served on 

Whittaker on January 16, 1991. The unavoidable conclusion that 

emerges·· fram these recent 'lechDyn submissions is that TechDyn' a 

claims are legally baseless. 

This conclusion certainly pertains to TechDyn's "PACAP option 

interference and breach" claims ,in Counts Three and Pour with 

regard to which TechDyn, in its recent submissions, appears to 

have backed off fram its whimsical reliance on options in the ICCB 

prime contract and subcontract that, in fact, had expired well 

before Whittaker alleg~dly interfered with or breached them. 

-The conclusion also applies to TechDyn's clatm for excess 

reprocurement costs in Count Two, given TechDyn's recent 

submissions revealing that it cannot make the legally required 

showing that its •replacement• article was substantially similar 

to the article on which Whittaker had worked. 

The conclusion applies as well to TechDyn'a claims in Count 

One for alleged lost profits on •new and other business• unrelated 

to the ICCB and PACAP programs, and for TechDyn's total 

unreimbursed costs, plus profit, on ICCE. 

- 2 -
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We will discuss each of these claims in turn below, focusing 

on the new information disclosed in TechDyn's recent Case Summary 

and Supplemental Interrogatory Responses. 

COUH'l'S 'l'HRBE AND FOUR -- TECBDYH 'S PACAP' OPTION 
INTEBFEBENCE AND BftEACH CLAIM$ 

In· counts Three and Four of its Amended MOtion for Judgment, 

~echDyn (now) alleges damages of $609,002 baaed on Whittaker's 

alleged tortious interference with an option for the PACAP work in 

the ICCE prime contract (Count Three), or, in the alternative, on 

Whittaker's alleged breach of an option for the PACAP work in the 

ICCE subcontract (Count Four). These two counts were among the 

subjects of Whittaker's November 9 motions for summary judgment, 

and Whittaker specifically addressed them at the November 19 

hearing on its motions. The Court did not, however, specifically 

mention Counts Three and Four in its December 4 Order. 

Among the points that Whittaker made at the November 19 

hearing with regard to Counts Three and Four were the following: 

(a) the PACAP option in the ICCE prime contract on 

which TechDyn relied in Count Three had expired on 

April 30, 1987, months before Whittaker's alleged 

interference with the option (as established by a 

formal protest which TechDyn filed with the United 

States General Accounting Office on February 19, 

1988, alleging that the Air Force's decision to 

- 3 -
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permit the option to exp~re on. April 30 was 

wrongful11 )1 and 

(b) the PACAP option in the ICCB subcontract on which 

TechDyn relied in Count Pour had also expired on 

April 30. 1187, months before Whittaker allegedly 

breached that option (aa established b7 the 

TechDyn-issued MOd. 8 to ICCB subcontract21 ). 

~echDyn did not acknowledge at the November 19 hearing-that 

the PACAP options in the ICCE prime contract and subcontract had 

expired before Whittaker's alleged interference and breach. In 

its December. 10 Case Summary, however, TechDyn appears to back 

away from its reliance on the expired options. 

For its Count Three, TechDyn now alleges interference, not 

with an existing contract right, but rather with a "business 

expectancy•. Compare TechDyn's 12/10/90 Case Snmmary at 13 

(describing cla~ in Count Three as "Whittaker's Tortious 

Interference With TechDyn's Business Expectancy To Obtain A1aaka/ 

PACAP Work") with Amended Motion for Judgment (describing claim in 

Count Three as "Whittaker's Tortious Interference With TechDyn's 

1/ 

2/ 

For info~tional purposes only, TechDyn'a GAO protest is 
attached hereto as Exhibit 1. 

For infor.mational purposes only, MOd. 8 to the ICCE 
subcontract is attached hereto as Exhibit 2. 
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Business Relations With The Air Porca Regarding A1aaka and PACAP 

Option•). 

Par its Count Pour, TechDyn now·allagea a breach, not of an 

option for the PACAP work in the ICCB subcontract, but of an 

implied duty arising from same unidentified source. Campara 

TechDyll·'a 12/10/90 Case Summary at 16 (daacrJbing claim in Count 

Pour as being baaed on •whittaker's Breach of Contract RelAted To 

Alaska/PACAP Work•) with Amended Motion for Judgment (describing 

claim in Count Pour aa being baaed on •Whittaker's Breach Of Mk 

and PAGAF Obligations"). 

Counts Three and Pour, as thus presently characterized by 

TechDyn, are considered separately below. 

Count Three 

TechDyn's apparent abandonment of its Count Three claim for 

tortious interference with an existing contract right in favor of 

a claim for interference with a non-contractual business 

expectancy fundamentally changes the nature of the required legal 

inquiry under Virginia law. See Duggin v. Adams, 234 va. 221, 360 

S.E.2d 832 (1987) (•[T]he cause of action for interference with 

contractual rights proyides no protection fram the mere 

intentional interference with a contract ter.minable at 

will • • • • In short, the extent of permissible third-party 
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tptarference increases as the degree gf enforceability of a 

business relationship decreases") (emphasis added). 

According to the Virginia Suprema Court in Duggin, a 

plaintiff alleging interference with a prospective business 

expectancy must establish -- with increasingly convincing proof as 

the asserted expectancy becomes further removed from an 

enforceable contract right -- the following elementaa 

1. the existence of a business expectancy, with a 

•prob8hility• of future economic benefit to 

plaintiff; 

2. defendant's knowledge of the expectancy; 

3. a "reasonable ce;tainty• that, absent 

defendant's intentional misconduct, plaintiff 

would have realized the expectancy; 

4. damage to plaintiff; and 

5. defendant's employment of "Lmproper methods•, 

~, methods that are illegal or 

independently tortious, such as violations of 

statutes, regulations, or recognized common­

law rules. 

360 S.E.2d at 835-36. 

- 6 -
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Our search of the reports in Virginia and elsewhere has 

yielded no precedent for awarding a plaintiff damages in 

circumstances even approaching the r~ote, non-contractual 

•business expectancy• that 'l'echDyn now apparently claims with 

respect to the PACAF work. Bare, as 'l'echDyn has for.mally admitted 

in ita pleadings, the Air Porce issued a legally-mandated, •sole 

Source Justification• (Bzhibit 3 hereto) declaring that the PACAF 

work ahould not be awarded to TechDyn because TechDyn could add no 

tangible value to what the Air Force wanted to procure, and 

because, as a matter of public policy, the Air Force should not 

pay a non-contributing middleman's markup (which TechDyn'a 

complaint indicates would have been in the range of $800,000). 31 

Given this acknowledged Air Force detar.mination, TechDyn cannot 

possibly prove with the required high degree of •ce;tainty• that 

it would have realized ita •expectancy• hut for Whittaker's 

alleged actions. Thus, summary judgment should be granted on 

Count Three as it is now cast. 

Count Pour 

TechDyn'a apparent abandonment of ita Count Four claim for 

breach of an enforceable ICCE subcontract option in favor of a 

cla~ baaed on a nebulous implied duty arising from same 

3) TechDyn has admitted in its interrogatory responses that the 
Sole Source Justification is an authentic document and the 
language upon which Whittaker relies is contained therein. 
See TechDyn's Objections and Responses to Defendant's Second 
Set of Interrogatories at 5-6. 
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unidentified source eliminates all legal basis for a breach of 

contract award relating to the PACAF program. See ~ Hagans. 

Brown i Gibbs y. Pirst Rational Bank of ADChpraqe, 783 P.2d 1164, 

1166 n.3 (Alaska 1989) (explaining that implied duty of good faith 

and fair dealing is •a product of the relationship created b7 the 

contract, and there is no tort duty of good faith and fair dealing 

independent of that relationship")• The only aspect of the ICCB 

subcontract that had anything to do with the PACAP program was the 

PACAP option. When that option expired on April 30, 1987, the 

parties had no continuing contractual relationship of any kind 

with respect to the PACAP work. TechDyn had no contractual duty 

vis-a-via Whittaker to request a PACAP proposal from_Whittaker, 

and Whittaker had no contractual duty to submit a PACAP proposal •. 

Because TechDyn does not now allege any Whittaker breach of 

an identifiable contractual duty relating to the PACAP program, 

summary judgment should be granted on TechDyn's breach of contract 

claim in Count Pour. 

COUNT TWO -- TECRDY.N'S CLAIM POR EXCESS RBPROCUREMBHT 
COSTS RELATING TO THE REMOTE CON'I'ROL ELEMENT 

In Count Two of its Amended Motion for Judgment, TechDyn 

(now) alleges that it incurred excess reprocurament costs of 

$454,637 in connection with its partial default ter.mination of 

Whittaker on the software portion of the ICCE remota control 

element ("RCE"). Whittaker addressed Count Two in ita November 9 
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motions for aWIIID&ry judgment, pointing out that one of the many 

legal hurdles TechDyn had to clear in order to sustain a default 

ter.mination baaed on an alleged fail~e to make progress was ita 

proof of the existence of a contractually effective schedule at 

the time of tar.mination. Givan the ~echDyn-acknowledged absence 

of such _a sche~ule, Whittaker contended that summary judgment 

should be granted. 

'!'he Court denied this Whittaker motion on December 4, stating 

that it could not •say as a matter of law that only a time 

schedule can be used to deter.mine whether progress is being made.• 

12/4/90 Order at 2. While we disagree with that conclusion, baaed 

on our reading of the body of case law interpreting the standard 

federal Default Termination clause that the parties incorporated 

in the ICCE subcontract, Whittaker does not renew ita motion with 

regard to Count Two on that basis. 

Rather, Whittaker's current motion is baaed on the fact that 
, 

the •replacement• article TechDyn procured following its default 

ter.mination of Whittaker was not •substantially similar• to the 

RCE software on which Whittaker had been working before the 

termdnation. This legally dispositive fact is evident in 

TechDyn's 1/16/90 Supplemental Interrogatory Responses which 

confir.m that the replacement article was not aoftwa;e at all but 

rather a mechanical switching device that had been dictated by the 

- 9 -
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{ Air Porce wall before the termination. ~ TechDyn'a 1/16/90 

Supplemental Interrogatory Responses at Exhibit 21. 

It is a well-established legal principle that a party seeking 

excess reprocurement coats under the standard federal Default 

Termination clause muat prove that the replacement article was 

SubStantially a~ilar in physical apd mechanical characteristics 

and functional purpose to the article being replaced~ As the 

Court of Claims has saida 

It has long been held that where the 
Government by reason of a claimed default 
in the perfor.mance of a contract elects 
under ita ter.ms to relet the contract and 
charge the increased cost, if any, to the 
defaulting contractor, such charge may 
not be sustained if in the reletting 
there is a material or substantial 
departure from the original contract 
ter.ms. 

Samual Schwartz, Trading As the Sun Radio Co. v. United States, 

106 Ct. Cl. 225, 238 (1946) (quoting Rgaenberq v. united States, , 

76 Ct. Cl! 662, 679 (1933))J accgrd Qnited States v. California 

Bridge Co., 245 u.s. 337, 344-45 (1917) (holding that where 

contract for construction of bridge was te~nated, •it [could] 

not he said that the work perfor.med under the second contract was 

so substantially that which the Bridge Company contracted to 

perfor.m so as to per.mit the recovery of the difference in coat 

between the two under the familiar rules applicable to the 

subject•). 

- 10 -
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Recent decisions are consistently to the aame effect, ~, 

Theodore R. Korotie, 89-3 BCA t ,,,2·1~ at 111,728 (AGBCA 1989) 

(•It has long been established that the assessment of excess coats 

is a Government claim and that, therefore, the Government has the 

burden of proving that the reprocurament was effected under 

substantially the same ter.ms and conditions as the defaulted 

contract, for a reasonable price, and that the work baa been 

completed and paid for")l cosmos Engineers. Inc., 88-2 B~ 

,20,795 at 105,055 (ASBCA 1988) ("One requirement for the 

Government to recover excess repr~curement coats pursuant to the 

Default clause is that the reprocured items be similar to the 

defaulted items. They need not be identical, but must be similar 

in physical and mechanical characteristics as well as functional 

purpose•). 

TechDyn itself, in ita Amended Motion for Judgment, tacitly 

acknowledged the requirement of substantial similarity by alleging 
, 

that, due to Whittaker's alleged failure •to make progress on the 

RCE software• TechDyn was •forced to • • • reprocura this same 

work at an increased coat•. Amended Motion for Judgment at 

,, 43-44. Yet, in its Supplemental Interrogatory Responses, 

TechDyn demonstrates the fundamental disa~ilarity between the 

replacement article and the article being replaced by confir.ming 

that the replacement article was a me~hanical switching device 

rather than software. 

- 11 -
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Given the lack of similarity between the RCE software on 

which Whittaker had worked prior to ter.mination and the mechanical 

switching device which replaced that software, TechDyn is barred 

~ established law from recovering ezceas reprocurament costa, and 

summary judgment should be granted aa to Count Two. 

COtJRT ORB -- TBCBDYH 'S CLAIM POR 'ME ALLBGBD LOSS 
OP •NEW AND OTHER BPS INISS • 

In Count One of its Amended MOtion for Judgment, TechDyn 

(now) claims damages of $1,366,777 based on an alleged loss of 

•new and other busines~· completely unrelated to the ICCB or PACAP 

projects. TechDyn's theory is that its ICCE personnel, had they 

not been tied up on ICCE for an unexpectedly lengthy period, could 

have pursued other business opportunities. TechDyn first claimed 

added compensation from the Air Force on the basis of this novel 

theory but ultimately turn~d its attention to Whittaker when the 

Air Porce summarily refused to consider such a claim. , 

The specific factual basis upon which T~chDyn asserts a claim 

for the loss of •new and other business• remained a mystery to 

Whittaker until TechDyn served ita 1/16/91 Supplemental 

Interrogatory Responses. Initially, in responding to Whittaker's 

interrogatories, TechDyn merely referred Whittaker to the 

Government publication Cgmmerce Business Daily for the period of 

1985 through 1990. Later, near the end of the originally 

authorized discovery period, TechDyn released a long list of 

- 12 -
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Government programs that an internal TechDyn functionary had just 

recently culled ~ram back issues of the Commerce Business Daily. 

Then, just after the Rovamber 2 discovery cut-off, TechDyn 

identified (by program number only) five programs on which it had 

unsuccessfully bid. 

It was on the basis of these meager TechDyn disclosures that 

Whittaker sought BWIIIIIAry judgment on November 9 with respect to 

~echDyn's claim for the loss of •new and other business.• 

Whittaker relied on the established legal principle in Virginia 

that damages for the loss of business and profits allegedly 

resulting fo~ a.breach of contract are recoverable 

only to the extent ·that the evidence 
affords a sufficient basis for estimating 
their amount in money with reasonable 
certainty. Moreover, profits which are 
remote. speculative. contingent or 
uncertain are not recover&hle. 

Boggs v. Duncan, 202 Va. 87, 121 S.E.2d 359, 363 (1961) (citations , 

emitted) (emphasis added)l ~also MurrAy v. Hadid, 238 va. 722, 
" 

385 S.E.2d 898, 904 (1989) (•'It is well settled that • • • 

prpspective profits are not recoverable in any case if it is 

uncertain that there would have b8en any profits'• (emphasis 

added))J AQC fairways Corp. v. Jobnmark Conat. Inc., 231 va. 312, 

343 S.E.2d 90, 93 (1986) (holding that award of lost profits was 

error because they were purely speculative). 

- 13 -
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~e Court did not comment on Whittaker's November 9 motion 

relating to TechDyn'a •new and other business• claim in ita 

December 4 Order. 

Although the factual basis for TechDy.D'a·•new and other 

business• claim remains uncertain, it now appears from TechJ)yn's 

1/16/91 Supplemental Interrogatory Responses that one of TechDyn's 

proposed experts came up with the current claim amount withgut 

reference to any particular program. ~ TechDyn'a 1/16/91 

Supplemental Interrogatory Responses at p. 26 ("It ia Hr. Ripper's • 

opinion that had Whittaker not delayed the PDPA portion of the 

ICCE project and/or defaulted on ita RCB work, TechDyn would have 

obtained Substantial additional work and would have realized a 

profit thereon •) • Apparently, Mr. Ripper simply looked at 

~echDyn'a pre-ICCE business and inferred that TechDyn would have 

won additional, but unidentified, work during the period of 

TechDyn's ICCE perfor.mance had it not been for problema on the 

ICCE program. 

Clearly, Mr. Ripper's inference does not aatiafy the 

•reasonable certainty• standard that Virginia courts impose on 

claims for lost business and profits. The clatm aa now praaented 

is completely speculative and thus not legally cognizable in 

Virginia. 

In searching for cases that have considered claims for lost 

future business comparable to TachDyn 'a claim, we have found just 

- 14 -
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one that even camea closet Rogerson Aircraft Corp. v. Pairchild 

Industries, 632 P. Supp. 1494 (C.D. Cal. 1986). In that case, 

involving breach of contract claims, .the court considered whether 

the plaintiff aircraft parts supplier could recover lost profits 

from identified prospective aircraft parts contracts with 

identified third parties. Bven in thaae relatively concrete 

circumatances, the court concluded that 

Rogerson's clatm must also be rejected as 
a claim for unforeseeable and speculative 
damages. 

632 P. Supp. at 1504 (emphasis added). This reasoning dictates a 

grant of summary judgment on TechDyn!s much more whimsical claim 

for loss of •new and other business.• At very least, the Court 

should preclude TechDyn's reliance on long lists of Cgmmerce 

Business Daily-published programs supposedly exemplifying the type 

of business that TechDyn might have obtained in different 

circumstances. 

COUNT ONE -- TECHDYN Is CLAIM FOR •tJHREIMBURSED COSTS. I 
PLUS PROFITS, ON THE ICCE PROGRAM 

Also in Count One of ita Amended Motion for Judgment, TechDyn 

seeks compensation for •unreimburaad costs• on the ICCE program, 

(now) allegedly amounting to an estimated "$2,665,410, plus profit. 

Whittaker moved to strike this claim on November 9 on the ground 

that it was a •total cost claim• not cognizable under Virginia 

law. See ~' Hale v. Fawcett, 214 Va. 583, 202 S.E.2d 923, 925 

- 15 -
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(1974) (•When there ia evidence of damage from several causes, as 

to a portion of which a defendant cannot be held liable, the 

burden ia on a plaintiff to present evidence which will show 'with 

a reasonable degree of certainty' the ahara of damages for which a 

defendant J.a responsible•) J Kedcom, Inc. y. c • .Artbur Weayer 

co •• In;., 232 va. 80, 348 s.B.2d 243, 248 (1986) (•a clatmant 

must prove 'with reasonable certainty the amount of damages and 

the cause fram which they resulted'•) (citations omitted)J car; y. 

Citizens Bank and Trgst Co., 228 Va. 644, 325 S.B.2d 86, 90 (1985) 

(•Where the loss results from several causes, the plaintiff must 

show with a reasonable degree of certainty the amount chargeable 

against a particular defendant")• 

~he Court did not address this Whittaker motion in ita 

December 4 Order. 

It is noteworthy that TechDyn's response to Whittaker's 

November 9 motion to strike asserted that ita claim for 

"unre±mbursed costs• -- despite the implication of TechDyn's own 

label -- was not a "total cost• claima 

Plainly, TechDyn does not seek recovery 
under a total cost theory. MOreover, 
TeQhDyn's total loss on the ICCB project 

. has been greater than what TechDyn is 
claiming from Whittaker (see· TechDyn's 
response to Interrogatory Humber 12 of 
TechDyn's October 9, 1990 Supplemental 
Answers to Interrogatories, attached 
hereto as Exhibit 2). 

TechDyn's 11/15/90 Response at 6-7. 
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Notwithstanding Tech.Dyn'a HoveDiber 15 disclaimer of any 
.. 

intent to assert a total coat clatm,.~ech.Dyn'a 12/10/90 Case 

Summary and 1/16/91 Supplemental Interrogatory Responses make 

clear tbat Tech.Dyn is, in fact, seeking from Whittaker eyerv last 

penny of ita actual and prg1ected ICCE costa that have not Already 

b9en ratphursed by the AJ,r Porce. Jforeover, Tech.Dyn's recent 

submissions abandon any effort to tie specific TechDyn costa to 

any alleged ~ttaker breach. TechDyn is now plainly seeking to 

treat the ICCB program as a coat-plus program, and TechDyn 

ironically looks to its subcontractor, Whittaker, to fund all 

costs and profits for which the Air Perce has not already. 

acknowledged responsibility. ~ Tech.Dyn's 12/10/90 Case Summary 

at 8, and TechDyn's 1/16/91 Supplemental Interrogatory Responses 

at 5. 

Given TechDyn's recent submissions, and ita past 

acknowledgements of non-Whittaker causes of at least same of its 

projected ICCB losses, the claim for •unreimbursed damages• that 

Tech.Dyn asserts in Count One is plainly a •total cost• claim that 

has no legal basis in Virginia. On this ground, 

should be granted. 

- 17 -
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.IMII!SKIITH 
...wiS D. MORRIS 
IURCM liiU.SAP 

INICAN)' AHNINGS 
LIW'I M GJimTH 
MTND .IUDGES 

Re: TechDyn Systems Corp. v. ~~ittaker 
Corp. - At Law No. 94144 

Dear Counsel: 

After careful review of the papers submitted the 
Court denies Whittaker's motion for summary judqment. I 
do so without, frankly, any real confidence that the issues 
have been fully explored, but because our Supreme Court 
takes a very dim view of summary judq.ment except in the 
most extraordinary case. It had been my hope that we could 
find a point before trial at which we could be confident 
that discovery was full -and complete. I am not confident 
that we ever reached that point, and I see a trial as the 
only way to test the sufficiency of the evidence. There ar.e 
material issues of fact genuinely in dispute. Whether evi­
~~n~a ~~~ ~e found and presented to support ~~ose facts will 
await the days of trial. 

I also despair when I contemplate seven citizens from 
all walks of life sitting and listening to what will be a 



TechOyn Systems Corp. v. 
Whl.ttaker Corp. 

May 7, 1991 
Paqe Two 

long trial with frequent interruptions for objections over 
what Mr. Boehlert, at least, thinks are complicated issues. 
I respectfully draw your attention to Virginia Code section 
8.01-359(0.), under which you miqht be able to select a 
three person jury perhaps more familiar with contract issues 
than you are l~kely to get from the general population of 
Fairfax County. 

I also remind.both of you, ~s I have on several prior 
occasions, that I intend strictly to adhere to the rule that 
evidence will not be received which should have been, but 
was not, revealed in response to discovery properly pro­
pounded. 

Very truly yours, 

J. Howe Brown 
JHB/al 
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1 MR. BOEBLERT: I'm sorry. I'd like to have them. 

2 I think they'll be here in one second. 

3 MR. RIDDLES: It'll be faster than one second-- I 

4 mean sl.ower than one second. :rt might be a minute. Do you 

5 mind, Your Honor? 

6 JODGE BROWN: What did you say? 

7 MR. RIDDLES: If we could just get those, we'll go 

8 quickly. 

9 (Pause.) 

10 JUDGE BRONN: Bring. the jury in and we'll save 

11 some time. 

12 (Pause while jury is seated.) 

13 

14 

15 

16 Q 

JUDGE BROWN: Okay. We're ready to go. 

CROSS-EXAMINATION 

BY MR. BOEHLERT: 

Good afternoon, MS. Justis. When did you first 

17 become involved in this pr.oject? 

18 

19 

A 

Q 

, 
In the beginning of the project. 

Were you part of the contract formation part of 

20 this project? 

21 A Only in a small part. I mean, I was there during 

22 the proposal but I wasn't involved, obviously, in any of the 

23 contract negotiations. 

24 

25 

Q 

A 

What did you do with respect to the proposal? 

Only provided estimates. Software estimates. 

Heritage Reporting Corporation 
(202) 628-4888 
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Who did you provide those to? 

I don't remember. 

Were you part of ~ team to do that? 

Yes. 

Did you have a document or any specifications you 

6 were referring to to do that? 

7 A Since we were only going to make minor upgrades to 

8 the TADIL-A interface, we had an idea of what those upgrades 

9 were. 

10 And, of course, the rest of the things we were 

ll going to do, the documentation, was something that we knew 

12 what we needed to do. We had the military standards to 

13 govern us. 

14 Q Well, let's talk about the upgrades. How did you 

15 get an understanding of what the upgrades would be? 

16 

17 

18 

19 

A 

Q 

From my contacts at other military bases. 

So was it just word of mouth that you were 

estimating? 
, 

A We had to rely on that because we couldn't get a 

20 copy of the JCS PUB 10 that we needed. 

21 Q So you didn't have a copy of the JCS PUB 10 to 

22 make an estimate. Is there anything else you didn't have? 

23 A That's all we understood the contract to be, was 

24 the upgrade to the JCS PUB 10 and the documentation. So at 

25 the onset of the program, that was all that we did not have 

Heritage Reporting Corporation 
(202) 628-4888 
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that we thought we needed. 

Q You're talking now about the time that a bid is 

being put together for this project. Is that correct? 

A That's correct. 

Q Did you request a copy of JCS PUB 10? 

A We requested one. I don't remember if it was at 

the proposal time or not but we requested one. 

Q Who-did you request it from? 

A I requested one from our contracts people and 

then they in turn, I suspect, requested it from the 

Government. 

Q But you don't know that they did. 

A I know that it came up in several meetings about 

JCS PUB 10 and we said we still don't have one, we'd like a 

copy of JCS PUB 10. So at least in the exchange in some of 

the meetings they knew that we Qidn't have a JCS PUB 10. 

These are the BS meetings. 
, 

Q Okay. But at the time of estimating, JCS PUB 10 

prescribed the upgrades that were going to be made to this 

system. Is that correct? 

A That's correct. 

Q And those upgrades involved, to a large degree, 

the issues of reporting responsibility, digital handover, 

correlation, is that correct? 

A No. Those issues are a perceived requirement out 

Heritage Reporting Corporation 
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1 of JCS PUB 10. The updates that they wanted us to do was to 

2 the current -- where they made changes to the message 

3 standards so that your interface changed. 

4 Now, what you did internally in your program, 

5 which is what the issues of R squared and digital handover 

6 and correlation involved, is what each system decides on 

7 their own. 

8 They. dictate what you have to do to interface to 

9 another agency. ~he PUB 10 doesn't dictate what you do 

10 internally. And those issues are things that a system does 

11 internally in their system. 

12 Q Okay. So I want to get back, though, to see what 

13 you relied on. So you knew there were going to be upgrades 

14 but your understanding was just basically word of mouth as 

.15 to what the upgrades would consist of. 

16 A We had a copy of JCS PUB 10. It wasn't to the 

17 issue of the one they required. I have enough contacts at 
, 

18 other military bases to get those documents. I could see 

19 them under other contracts. But we didn't have one 

20 physically ·in house that we could work from. 

21 It was enough to give us an idea of what we were 

22 ~coking at software-wise for changes. 

23 Q Is that how you came upon the decision that there 

24 would be a 5 percent upgrade? 

25 A Yes, it is. 

Heritage Reporting Corporation 
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1 Q So he didn't come onboard until after you were 

2 already involved in the ICCE program. 

3 A That's my best recollection. That's all I can 

4 say. 

5 Q Okay. Prior to this time that you -- let me go 

6 back for a moment to the time that you were involved in the 

7 negotiation phase and I think you testified the technical 

8 proposal aspect. Was it your testimony that the Air Force 

9 had had the software for the RADIL in its possession prior 

10 to that time? 

11 A That's correct. 

12 Q And they had delivered it to you at that time. Am 

13 I correct, sir? 

14 A Delivered it at which time, please? 

15 Q When they were asking you to modify the software, 

16 you had a copy of that software that they were asking you to 

17 modify, didn't you? 

A No, I did not. 18 

19 Q And you didn'~ have it any time before ·the 

20 contract began? 

21 A No. 

22 Q And yet you knew they had it. 

23 A Yes. 

24 Q Did you -- and so -- I just want to make sure I'm 

25 right. You were going to be.modifying software that the Air 

Heritage Reporting Corporation 
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1 Force had -- correct? 

2 

3 

4 

A 

Q 

A 

Correct. 

That you did not have. 

That's correct. 

1700 

5 Q Now, is that you, personally, or you, as the 4C 

6 Corporation? 

7 A Both. 

8 Q Neither 4C nor you personally had a copy of that 

9 software that you were going to be modifying. 

10 A Yes. 

11 Q And that's the software on which you base now your 

12 5 percent estimate. Am I correct? 

13 A That's correct. 

14 Q You mentioned testing in your direct examination. 

15 Were you present at those tests, sir? 

16 A Some of them, yes. 

17 MR. RIDDLES: I'm going to show you what.' s been 

18 marked as Plaintiff's Exhibit 571. 

19 (Pause.) 

20 MR. RIDDLES: It's already in evidence? 

21 (Pause.) 

BY MR. RIDDJ,ES : 22 

23 Q Take a look at Plaintiff's Exhibit 571. Do yo~ 

24 recognize that as a letter from the Whittaker Corporation? 

25 A Yes. 

Heritage Reporting Corporation 
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~emorandum For: Mr. Don ~oeller 

Subject: · Assessment of the ICCE Proqram 

1. Per your request on 9 March 1988, I conducted a review of t~e 

ICCE Program with the objective of addressing the following: 

o Assessment of the WCCS Performance 
on the ICCE Contract (Enclosure 2) 

o Assessment of performance of the Prime 
Contractor on the ICCE contract 
(Enclosure 3) 

o Assessment of residual tasks 
(Enclosure 4) 

2. The review has taken into account the documentation and the 

activities of a project that is, at time of writing, approximately 

18 months behind schedule. There is little confidence that this 

level of slippage can be held. 

3. It should be noted that this review is problem oriented. No 

attempt has been. made to emphasize the positive aspects. of the 

program since these are readily apparent. Only the issues that 

contribute to delays, cost 9rowth and non-compliance are identified 

in order 'that the viability of the program can be assessed. 

4. In assessing the program I have felt it appropriate to also 

assess the contractual aspects of the program. This is necessary 

to understand the programmatic risks that the pr09ram has had to 

overcome. These programmatic factors are fundin9J sched~le: 

contract relationships, politcal. This contractual assessment 

is attached as Enclosure 1. 

Consultant 

··.:<-·. EXHIBIT, ·.··,,: 

4 Inclosures/as stated ~~~~ 
;,. ... 
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Enclosure 1 

CONTRAC~~AL ANALYSIS 

1. Ourin; discussions with the government Program Manager and 

Deputy Program Manager in 1984, prior to issuance of an RFP, it 

was evident that the government was seeking a qualified 8-A 

contractor to provide a means for buying RADIL's. They looked at 

the acquisition· as one that waa low-risk• however it was schedule 

driven, in that the user cozmnunity was eager to satisfy their 

requirement for an E-3A ground interface at the Region 

Operation's Control Centers CROCC). These diacuaaions, for the 

most part, concerned the procurement of off-the-shelf (Non­

developmental) items with aome enhancements to RADIL Syatem 

software. 

2. The risk in the program waa coa•idered to be that iavolved 

in the design of the remote control element for the Icel&Ddic 

Ground Entry Stations. However, a de•i;n aolution had been 

considered and worked out in principle by WCCS and MITRE 

engineers. The risk for this deai;D waa considered iow-to-medium. 

3. Regarding the .oftware enhcc ... nt for the RADIL, a low-to­

medium rist wa• pre•umea because the lSD Sy•t• P1:09raa Office 

(SPO) thought that a baseline existed for the •oftware that was 

in cu~u~ •• •' tile ROCC: • •. fti• proved to be lza error. 

PrOm the standpoint of software the coatract wa• awarded 

without an adequately defined technical baseline, and becau•• the 

pro;ram was schedule driven (Critical De•igD Review 180 days 

ADAD), coat growth and resultant delays were inevitable. 
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4. The government awarded the contract with full knowledge 

that protective aspect• of the programmatic sections of the 

document were open to question. Examples are: 

o Failure to provide with the contractual 

references specific deficiencies requiring 

changes in the ICCE software that the 

government had knowledge of. At the time of 

contract award the current version of RADIL 

software, as maintained by the RSSF, Tyndall 

AFB, had failed TAF ce~tification testing. 

Early viaibility of thea• deficiencies by 

contractor management could have saved 

conaiderable time and effort. 

o Failure to provide the moat current veraion of 

JCS POB-10 iD coatractual references. 

o Failure to determine when OT&E will be 

conducteda This milestone is important. It 

is some time after system turnover, however, 

the logiatic aupport for the system is 

contractor re•pon•ibility through OT,E. 

o Requirement placed upoD the contractor to 

perform formal Price/Schedule Status 

Reporting (uaiDg C/SSR format) OD a Firm­

Pixed-Price coDtract. Thi• is contradictory 

to the •pirit and iDtent of the MIL-STD. 

o Failure to include a CWIS in the contractual 

document. The govermnent and the contractor 

should agree on the products and objectives 

- 2 -
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Enclosure 2 

Assessment of wccs Performance -- ---- ----------
1. wcc•a performance to date has been affected by a poorly 

structured subcontract document. It is difficult to follow 

because of the way -- and the time frame over which-changes 

occurred. The following comments applya 

o TechDyn has used WCCS poor performance as an 

ESD •airected subcontrace• as the main basis 

for their claim for equitable adjustment. The 

terms and conditions of the Prime Contract 

only •airects• TechDyn to wccs for the 

following a 

RADIL (PDFA) Hardware 
Software for the ebove 
Documentation for the above 

Any other tasks - CPA RCB, aervice• etc., are 

TechDyn/WCCS arrangement• aDd are not clearly 

stated as contractual requirements in the wccs 
Subcontract. 

o The correct SOW was not placed uDder contract 

wi~ WCCS until 14 Jan 16. The start date was 

30 Aug as. 
o The attachment providing details for 

Provi•ioning may still not be contractually 

covered. 

o The Modification for the CONUS upgrade omitted 

several CDRL's -- this had an impact on timely 

delivery of the first unit. 
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2. wccs, in its previous incarnation, 4C, looked at the 

ICCE project as one in which maximum benefit would be 

gained using a knowledgeable technical personnel base 

from other programs, e.g.., Ship-Shore/Ship-Buffer. 

Existing documentation would be revised· without 

considering that the program was one in the validation or 

·· full-scale-development phase of R&D. The reason for this 

view of the program is understandable' they were led in 

this thinking by the orginial managers in the ESO SPO 

Maj. Taylor, Ed Kalapinski, et al. I do not feel that 

MID-STD 490, although called out in the contract, was 

given much attention in the anlyais of work packages 

required during the coating phaae by 4C. Beeauae of this 

several errors were madea 

o The totality of design documentation was 

grossly UDder-estimated. Coat and achedule, 

therefore, had to be adversely affected from 

the outset. 

o Quality aa1uranee proviliona in the program 

organization were late in being establiahed. 

This was partieulary evident in the software 

area. 

o In order to gain time a-level specifications 

were submitted as stra..aD docuaeats with the 

hope of getting approval of thei~ fo~mat. 

This caused the governmeDt to dou~t that 

WCCS/4C had persoDnel experieDced in the 

- 2 -
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development of specifications IAW the MIL-

STD. 

o WCCS/4C stated that a Computer Program 

Development Plan was in existence, however, 

it could not produce the document when a 

Software Quality Assurance Audit team 

requested it. 

3. These initial errors, which have been overcome, led 

to more management oversight by ESC, resulting in more 

action items that in .them•elves created inefficiencies. 

These were caused by tying down the aame people working 

on current task• at the expense of work scheduled. 

4. Based upon management guidance provided, software 

engineering always had a firm handle on what had ·to be 

done. As indicated in the contractual aaaesament, 

software engineering was a victim of the wh!.ma and 

vagaries of the numerous meetings concerDiAg the 

allocated baaeliDe of the PDPA. It abould ~e noted that 

guidance from lSD 011 the aoat aerioua de•igD problema 

(Digital RaDdoverr CorrelatioDr and Report1Dg 

Re8poA8~111ty) Wa8 DO~ giveD UDitl !J IIODtU after the 

spefic:iatioD rwiew cycle •tarted. The problem was !!2S 

identified ~Y 2SD until 6 montha after the start of the 

review cycle. 

s. As indiciated above, the program errors that cause~ 

more visibility to be focus•ed aA wccs than may have ~een 

justified resulted in a unique sy1tem· of coDtrole. 

- 3 -
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Almost by-passing the Prime Contractor, ESD forced 

(passively) WCCS into a management control syatem that 

i:nposed high order levels of control and visibility on 

sub-elements of the project.· This inefficiency caused 

the program to focus on software or QA -- whatever waa in 

the last letter -- at the expense of mana;inq the program 
.. 
on a total systems basis. 

6. I recommend that WCCS increase management visibility 

in the following areas: 

o e!S! Management - There are a number of CDRL 

requirement• overdue. This should be a 

matter of concern because ESD is increasing 

pressure on the Prime Contractor. 

o Schedulin; - wccs c&DDot lead this effort. I 

believe that TechDya is awaiting WCCS input 

without providing guidance and clear 

objectives. Schedule• have to be more 

reali8tic: and adaptive to known risk•. In 

the past, perturbations in an event have 

c:au••d program slipa - work-arouacla were 

gea.zally not in place. 

o !£! Znqineerinq - Thi• involve• ha~dware 

software c!evelopmentr 

integration activitie• by ledoaclo Syatema. 

More control ia needed by wccs over what ia 

being done. Ia the contractor on achedule,~ 

coordination needed.with the Prime? 

- 4 -
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0 

~aintainabilitY - The requirement,/for this 

demonstration ha• to be seeped. How long 

will planning take? What affect on 

schedules? Is coordinatioa with the Prime 

being effected? 

Tec:h Orders/Manuals - The failure to reac:h -
SOt level for the recent IPR will cause 

problema for training and system delivery. 

This situation must be given a high order of 

interest and control. Again, the Prime must 

take the lead in assessing any damage to the 

program and, jointly with wccs, develop a 

get-well plan. 

- 5 -

2074 

002101 



Assessment of Residual Tasks 

The followinq are major tasks remaininq on the proqram. Tasks 

related to the CONUS Cpqrade Program are not included, since 

this par~ of the overall effort is under firm project control. 

1. Test Plan/Procedures for the Remote Contol Element. 

These must be approved Cor at least redlined) before 

-system level in-plant testinq can be conducted. 

2. System Level Test Plan/Procedures. This TechDyn plan must 

include the Remote Control Element input, above. 

3. In-Plant Installation. All equipment must be installed and 

checked out prior to formal testinq. 

Problem areas noted: 

o The modem for the data link is the incorrect item. 

Another model has to be procured by TechDyn. This 

chanqeover requires an ECP action since the current 

CODEX modem has been baselined. 

o The Remote Control Element has not demonstrated.that 

it can satisfy all requirements in the A Specification. 

It must clearly show that it can handle all of the para­

meters that are to be remotely operated and do so with 

a high degree of confidence, given the-extreme distances 

and climate peculiar to Iceland. 

4. In-Plant Test. All PDFA and CFA equipment must be integrated 

to verify system level requirements delineated in the Master 

Test Plan and the Verification Cross Reference Matrix (VCRM). 
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Problem Areas noted: 

o Scheduling 

o Maintainability Demonstration -

This could be a high risk area as it relates 

to the ached\,;:~. 

o Completion of any software Qualification Test 

Trouble Reports that have not been cleared. 

s. Provisioninq Conference. 

6. 80' Tech Ord.er Review. All CFA manuals must be reviewed. 

POFA manuals that were found unsatisfactory must be re-done. 

This is another milestone.that drives the schedule because 

these documents are needed for tai_ninq. 

Problem Areas noted: 

o C~A COTS Manuals CTechDyn responsibility) may not be 

under contract yet with VEDA. These manuals must be 

brought up to MIL-M standard or the proper level of 

data/information must be extracted and included in 

the CFA O&M Manual. 

7. Training. 

8. FCA/PCA for FOC System for Iceland. 

9. Tech Order/Manual Verification. This is a USAF task. It 

can be done In-Plant or in Iceland. 

10. Pack/Ship to Iceland. This includes the total system 

plus the spares/repair parts that must be delivered 

prior to final installation. 

11. Installation Activity, Iceland. The problem here is where 

does it go. Tec:hDyn has a requirement to submit a TCP by 
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29 March 88 to cover plans and cos~s to install equipment, 

scheduled for the Mas~er Direction Center, into the new 

ICCE-ROCC facility. This would require WCCS input for 

planninq and cost chanqes since all cables being fabricated 

and o~her ancillary details will most likely have to conform 

to new dimensions. 

12. Field OT&E. 

13. Final Delivery FOC System. 

14. Contractor Maintenance & Support. The installed and delivered 

system must be qiven up tc depot level support throuqht the 

USAF conducted OT&E. This date has not been established. 

lS. Options for Maintenance & Support. May be exercised by ESD 

for one year. 

16. All contract requirements for the 3 additional Ground Entry Stat. 

- 3 -
2077 

002094 



1063 

1 Q Did you talk to anyone from the Whittaker 

2 Corporation? 

3 .A No, I did not. But I did review the Whittaker 

4 depositions to make sure that I understood their side of the 

5 story. I also reviewed the deposition of the ~tre and Air 

6 Force personnel. 

7 Q ~l this work must have taken some time. 

A It did. 8 

9 Q How many hours did you spend in this effort, if 

10 you know? 

11 A On the schedule analysis, I had one associate 

12 working for me and the two of us spent a total of 

13 approximately 1200 hours studying the project. 

14 Q Is your company being paid for these hours of work 

15 that you spent? 

16 

17 

18 

A 

Q 

A 

Yes, we are. 

And what are your fees that are being paid? 

Our total fees for the schedule analysis have 

19 totaled approximately $100,000. 

Q Who will be paying those fees, sir? 

A TechDyn. 

20 

21 

22 Q After your review of this infor.mation that you 

23 mentioned in these 1200 hours, what did you do next? 

24 A Well, basically three things. First, I identified 

25 the planned schedule; then I identified the actual schedule; 

Heritage Reporting Corporation 
(202) 628-4888 
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A Good afternoon. 

Q Mr. Crider, you testified that there were four 

critical areas of delay that you found. 

A Yes. 

Q Can you identify those delays and the areas in 

which you found them, please, sir? 

A Yes. The four critical areas of delay on this 

project, in my opinion, were in the areas of software 

design, software development, software testing and 

correction and in the final delivery of the system. 

Q Let's talk first about the critical delays that 

you found in software design. Would you tell the jury what 

delays you found in that area, sir? 

A I found a total of 13 months of delay occurred in 

the software design of the PDFA, the processing and display 

functional area of the project. 

Q Were you able to determine the cause of those 13 

months of delay? 

A Yes. 

Q And what was that cause, sir? 

A In my opinion, those 13 months of delay were 

caused by the late and deficient submittal of B-level 

specifications and C-level specifications by Whittaker. 

Q ~1 right, sir. Were you able to find delays in 

the area of software development? 

Heritage Reporting Corporation 
(202) 628-4888 2079 
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1 

2 

A Yes, that was the next critical area of delay. 

Q And what were the delays that you found in that 

3 area? 

4 A There was an additional month of delay or a total 

5 of 14 months of delay that occurred in the area of software 

6 development. 

7 Q And·were you able to determine the basis for those 

8 delays? The cause of those delays? 

9 A Yes. 

10 Q And what was that, sir? 

11 A In my opinion, as I said, the critical delay, the 

12 first 13-month critical delay? in software design had set 

13 the whole project back 13 months. There was an additional 

14 month of delay which occurred in the actual coding 

15 development of the software itself and that was due to 

16 Whittaker's failure to timely complete the software 

17 development. 

18 Q What was -- you say the first 13 months set this 

19 one back 14 months. 

20 

21 

22 

A 

Q 

A 

Right. 

Can you explain that to the jury, please? 

Yes. That's where we had identified earlier as a 

23 critical delay. In our schoolhouse example, if the walls 

24 are 13 months late, obviously the roof is going to be 13 

25 months late getting started and in this case, there was an 

Heritage Reporting Corporation 
(202) 628-4888 2080 
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additional month of delay in putting the roof on or, in this 

case, developing the software •. 

So the total delay through the end of software 

development that had occurred as a result of the Whittaker 

problems, the PD!'A problems, was a total of 14 months. 

Q Now, what was the third area of critical delay 

that you found? 

A The third area of critical delay was in the PDFA 

software testing and correction. 

Q And how much delay did you find there, sir? 

A That was a total of -- I believe it was 42 months. 

Q And how did you find that delay, please, sir? 

A That delay occurred in between the time period 

when Whittaker had completed software development to the 

time period in which they were able to get the Government to 

accept that software. 

Q And then in the final delivery and installation? 

A In the final delivery and installation, there is 

an additional delay so that the project is delayed a total 

of 53 months. 

Q And were you able to determine the cause of those 

53 months of delay? 

A Yes. 

Q And what was that, please, sir? 

A In my opinion, those were caused by Whittaker's 

Heritage Reporting Corporation 
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1 failure to complete delivery of critica~ items, the PDFA O&M 

2 manual and the support software which is used by the 

3 Government to maintain or make changes to the PDFA 

4 operational softwar~. 

Q Did that delay have any other impact? 5 

6 A Yes. The delays in the verification of the PDFA 

7 O&M manual not only had a delay -- has not yet been resolved 

8 but it also delayed the final installation and testing of 

9 the CFA equipment in Iceland. 

10 Q What effect did these four areas of critical delay 

11 have on TechDyn's performance? 

12 A These four critical areas of delay extended 

13 TechDyn's performance on this work for a total of 53 months. 

14 Q Was there any problem that you found with respect 

15 to the RCE? 

16 A Yes, there was also a critical delay in the area 

17 of the RCE software development and testing. 

18 Q And was that a contributing factor to the 53 

19 months of delay to TechDyn's work? 

20 A That would have also contributed to TeehDyn's 

21 delay, yes. 

22 Q Were all of these delays to TechDyn's work that we 

23 mentioned, the 53 months, attributable to.the Whittaker 

24 Corporation? 

25 A In my opinion, yes. 

Heritage Reporting Cozporation 
(202) 628-4888 2082 



SUMMARY OF DAi~.:' iES 

DESCRIPTION 
CLAIM 
AMOUNT 

------------------------ -----------
PDFA DAMAGES 

RCE DAMAGES 

ALASl(A AND PACAF DAMAGES 

LOST PROFITS 

$3,240,611 

.. 569,031 

609,002 
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SUMMARY OF WHITTAXER•CAUSED PDFA DAMAGES 

. . 

CLAIM AMOUNT 
(BEFORE 

DESCRIPTION INTEREST) 

CLAIM A."t0~1· 
( INCLtJC INC 

INTEREST INTEREST) 

----------------------------------- ------------ ---------- -----------
DELAY $2,570,524 $349,224 $2,919,74S 

(lzb. 952) (lzb. 979) 
EXCESS OVERHEAD 262,409 0 262,409 

(lzb. 968) 
~LOCATION OF TEST BEDS 48,742 7,8!6 56,598 

(Ezb. 973) (lab. 980) 
REPLACEMENT OF KEYBOARD AND PRINTER · 1, 687(!zb. 977) 169(1zb. 981) 1, 8 5 Ei 

• 
------------ ---------- -----------

TOTAL $2,883,362 $357,249 $3,240,611 

----·------- .......... . ......... . 
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CALCULATION OF DELAY DAMAGES 

ATTRIBUTABLE TO WMlTTAXER 

DESCRIPTION CLAIM AMOUNT 

------------------------------------ ------------
DELAY DAMAGES PER DAY $2 1 068 (Ezhibit 9SJ) 

DELAY DAYS ATTRIBUTABLE TO WHITTAKER X 1,243 

------------
TOTAL $2,570,!24 ............ 
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CALCULATION OF DELAY DAMAGES PER DAY 
·. 

DESCRIPTION AMOUNT 

-----------~-------------------------------------------- ------------
RECORDED TIME-RELATED COSTS, 9/85 TO !/91 $5,153,759(bh. S 

LESS: T~ME-RELATED COSTS IN ORIGINAL CONTRACT PERIOD 1,352,617 

TIME-RELATED COSTS IN DELAY PERIOD COMPENSATED 
BY AIR FORCE 733,079 

TIME-RELATED COSTS IN OTHER CONTRACT MODIFICATIONS 579,92l(Ezb. 9 

TIME-RELATED COSTS IN REMOTE CONTROL ELEMENT 
UPROCUREMENT 172,987 (Ezh. 9 

~IME-RELATED COSTS ATTRIBUTABLE TO WHITTAKER DELAYS 

DIVIDED BY: NUMBER OF DAYS IN l)ELAY PDIOO 

DELAY COST PER DAY 

PROFIT AT 11, 

DELAY DAMAGES PER DAY 

.. 

------------
2,315,153 

1,243 

-----------
1~863 

205 -------
$2,068 per d. --------

2086 



SUMMARY OF RECORDED TIME--RELATED 

cos~s, 9/85 TO 8/90 

DESCRIPTION AMOUNT 

-------------------------------- ------------
LABOR: 

PROGRAM MANAGEMENT $296,829 

SYSTEMS ENGINEERING I TESTING 392,7!9 

LOGISTICS 401,035 

FIELD MAINTENANCE 180,700 

CONTRACT MANAGEMENT 131,778 

COST ANALYSIS 80,890 

SECRETARIAt. 129,378 

---------
TOTAL LABOR 1,613,369 

ON-SITE OVERHEAD 2,086,086 

TRAVEL 531,!62 

CONSOLTANTS 301,220 

CONTRACT LABOR 84,746 

OTHER DIRECT COSTS 44,435 --------
TO%AL DIRECT CO~TS 4,761,418 

GENERAL I ADMIHISTRATIVZ 392,341 --------
TOTAL $5,153,759 -

(EXHIBIT 955) 

(EXHIBIT 956) 

(EXHIBIT 957) 

(EXHIBIT 958) 

(EXHIBIT 959) 

(EXHIBIT 960) 

(EXHIBIT 961) 

(EXHIBIT 962) 

(EXHIBIT 963) 

(EXHIBIT 964) 

(EXHIBIT 965) 
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PIOGII •. .IIEII DIIECI LAIOI 

ElliS, D. JOIIIISlll, A. 
···········-······-·· ···············-····· 

' DAlE us. •• IllS. • ·--··-···· ·······------········ ---·····----------·--
15·Sep·l5 
29-Sep-85 )5.00 1,101.80 
U·Ocr-15 45.50 1,4J2.J4 
27·0ct·l5 14.50 2,!45.26 
10·11oY·I5 SJ.OO 1,661.44 
24·IOY·I5 61.50 1,9J6.02 
OI·Oec·IS 51.00 1,60S.41 
22-Dec-15 52.00 1,6)6.96 
OS·.IM-16 50.50 1,519.14 
19•.1M·I6 57.00 I,J94.J6 
OZ·feb·l6 52.00 1,6J6.96 
16-feb-16 61.00 z. 140.64 
02-.. r-16 14.00 2,)29.52 
16-llar-16 66.00 z.on.61 
J0-.... -16 46.00 1,441.01 
1J·'PI'·I6 67.00 2,109.16 
27-apr-16 44.50 1,400.16 
ll·llay-16 71.00 2,2)5.01 
ZS-~~ay-16 67.50 2,124.90 
Ol·.lun-16 S4.00 1,69f.92 
22·.1un-16 62.00 1,951.76 
06·.1ul·l6 59.50 1,11J.D6 .. 20·Jul·l6 9J.50 2,94J.JI 

• OJ·Aut·l6 10.50 2,219.54 
17-q-16 15.00 2,6lS.IO 
J1·Aua·l6 62.50 1,967.50 
14·Sep·l6 55.SO 1,747.14 
21·Sep·l6 az.oo 2,511.J6 

... 12·0ct·l6 51.00 2,725.47 • 
26-0ct-16 St.SO 1,910.41 • 
09·11ov·l6 M.SO 2,26J.9J 
2J·IIov·l6 90.50 2,9fi.OJ 
07-0.C-16 M.OO 2,115.21 
21-Dec-16 10.50 2,JJO.OJ ....... , 4J.GO 1,421.15 
11-.IM·IJ 10.00 2,644.01 

•• 01·f•·l7 )9.50 1,JOS.49 
15·feb·l7 61.50 2,26).94 
01-... r-17 45.00 1,417.25 
.15·11ar·l7 "-50 2,296.99 

• . 29-....--17 64.50 Z,IJI.n 

··)·· ·. 12-Apr-11 64.00 2,115.22 
. . . . 

~-·; 
26-Apr-17 12.50 2,n6.6J 

l'-l 10-... , •• ., ts.OO J,U9.76 

0 24·Mar-e7 69.50 2,296.91 

00 07-J ... -17 11.00 2,677.06 

00 21· ..... ·17 66.50 2,197 .IJ 
05-.lul-17 172.00 5,961.40 
19-Jul-17 91.00 ),157.70 .. 02-Aug-17 91.50 J, 175.05 • 16·Aug·l7 n.so 2,550.)5 
JO·Auo-81 ~A.-.ft t OAR ~~ 
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PIOGIM JEll DIIECI lAIOI 

ElliS, D. ..... •... 
··-···-······-·--··-· ·········-·-········· 

DAlE liS. • •s. • .........• ········-············ •··········•·•······• 
1J·Sep·l7 n.oo 2,491.~ 
27-Sep-17 95.00 J,Z96.SO 
11·0cl·l7 51.00 1,769.10 
ZS·Oct·l7 66.00 2,290.20 
Dl·lov·l7 15.00 2,602.50 
22·1ov·l7 64.00 2,220.10 
06-Dec-17 15.00 2,602.50 
ZO·D.c-17 91.00 J,157.10 
OJ·JM·U 40.00 1,J81.00 
17·J•·• IZ.OO 2,145.40 
J1·JM·81 69.00 2,J94.JO ,,., ... 51.50 2,029.95 ·-···· 65.50 2,Z72.15 
IJ·IW·· 21.50 911.15 

27· ..... -· 
u.oo 1,166.41 

10-Apr·ll 96.00 2,0J6.16 
24···· 111.50 2,51J.J9 .. ..., ... 109.00 2,JU.It 
22-.. r·ll 10.00 1,696.10 .......... 61.00 I,JJ6.2J 
19·.M·U 116.50 2,410.97 
IJ·Jul·U 17.00 1,14$.27 
17-.lul·ll 12.00 1,1Jt.l2 
JI·Jul-11 u.so l,ll7.ot ......... 14.00 1,111.64 ........ 45.50 965.06 ....... 14.00 1,111.R 
ZS·S.·II · 101.50 2,JOI.29 
19·0ct·ll 17.50 J,10J.t7 
2J·Ocl·ll 17.00 2,Gtl.41 
06·1oW·U 77.00 1,151.01 
lO·IoW·U 10.00 1,92J.ZO ....... 51.00 1,JM.J2 
II·Oec·ll 17.50 2,10).50 
01·t~M·It R.OO l,l'JO.II 
15·JM·I9 17.00 1,151 •• 
Zt·J-·19 "·00 1,516.64 
t2·fa·l9 54.50 1,J11.11 
Z6·f•·• 76.00 1,127.04 
12· .... -19 91.00 2,J55.tl 
26· ..... ·19 15.00 2,041.40 .......... J9.50 . ....... 
2J·Apr·lt 10.00 t,9ZJ.ZO 
or· .. r·lt 65.GO I,S6l.M 

N Zl·llef·l9 M.OO 1,6J4.7Z 

0 IK·Jun·l9 71.00 1,706.14 

00 .......... , J9.GO 1,899.16 

\0 OZ·Jul·lt 74.00 1,771.96 
t6·,ul·l9 66.SO 1,598.66 
JO·,ul·89 IJ.OO 1,99S.J2 
1J·Aue·lt Jt.OO tJ7.56 
27·q·lt 11.50 1,9St.Z6 



PIOGIAII 4EII DIIECI LAIOI 

ElLIS, D. JONIISGI, A. 

····----------·-····- ·----·-·············· 
DAlE •s. I IllS. I 

········-· ···-··-···----····-·· ····-·---············ 
IG·Sep·l9 66.00 1,516.64 
24·S··I9 n.oo 1,7JO.II 
GI·Oct·19 76.00 I,IZ7.04 
ZZ·Oct·l9 99.00 Z,Jl9.96 
OS·Iov·l9 n.oo 1,no.ea 
19·1ov·19 14.50 2,0JI.JI 
OJ·Dec·l9 sa.oo I,JM.JZ 
17·Dec·l9 R.OO 1,911.29 
J1·Dec·l9 10.00 1,9ZJ.ZO 
14•.11ft•90 69.00 1,651.76 
21•.11ft•90 n.oo 1,7JO.II 
11·feb·90 96.00 2,J07.M 
Z5·feb·90 n.oo t,no.aa 
n-....--90 ••• 1,92J.ZO 
zs-.... -90 92.00 2,211.61 
01-apr-90 66.00 1,516.64 
22·Apr·90 10.00 1,92J.Z8 
06-llay-90 44.50 1,069.71 
20·11ar·90 74.00 1,711.96 
IJ·.Iun-90 6J.IO 1,514.52 .. 17·.1un·90 IJ.OO 1,91S.J2 
II·.IUI·90 69.00 1,651.76 
IS·.Iul·90 60.00 1,442.40 
29·.1111·90 51.00 t,JM.JZ 
12·Aul·90 91.50 Z,J67.M 
26·Aug·90 11.00 1,947.24 
Of·Sep-90 72.50 1,742.90 
2J·Iep·90 11.00 2,115.52 
01·0ct·90 94.50 2,271.11 
21·Gct·90 12.50 1,91J.JO 
04·110¥·90 J9.50 '·'"·II 
11·110¥·90 n.5o 1,766.94 
12-0ec·to 64.00 1,5JI.S6 
16·Dec·IO 69.00 1,651.76 
JO·Dec·90 61.00 1,6!4.72 
1J•.I8ft•91 JI.OO 1,61Z.IO 
,, ...... ,1 11.50 1,711.16 
10·feb·91 ll.OO 1,911.21 
Z4·feb·91 n.oo t,no.u 
IO·IIar·91 J9.00 1,19t.16 

~ 
24·11ar·91 102.00 2,452.01 

Q OJ'·Apr·t• 10.50 1,9)5.22 

\0 
ZI·Apr·91 74.00 1,711.96 

Q 
OS· ... y·91 J6.50 177.46 
19-llay-91 69.00 1,651.76 

···-··--·······-·-··· ---·················· 

tOtALS 6,411.00 V52,286.69 4,JSJ'.OO 144,S4Z.SJ 
••••••••••••••••••••• ••••••••••••••••••••• 
lOIII Panr.aAN MAMArSMfMJ 



alii 

11· .. -IS 
2t· .. ·IS 
IJ·Oct·IS 
ll·Gct·IS 
II· low· IS 
Z4·11w·IS ...... 
Zl·tec·IS ........ , ........ ....... ........ ........ .......... ......... ,, . .,.... . ,, . .,.. .. ... ...,.. a..., .• ......... 
u~.--• ......... ....... 
U·aa.·M ,, ....... 
JI·Aui·M 
14-... -...... 
II·Oct·M 
16•0Ct·M ....... 
D·lw·ll ., ..... 
Jl·hc·M ....... , ....... , 
....... 7 11·•••7 11· .... ·17 ., ....... , 
lt· .... ·l7 
12·-·17 ,, . .,. .. , ... ..., .. , 
14· .. r·l7 
17·.Ma·l7 
21· ..... ·17 
IS·.Iul·l7 
lt·,ul·l7 
Ol·Aut·lr .... _,_ .. , ,., ....... , 

IYSIEIIS IIIGIMEEIIMC I .... llllfi lllfCI LAa 

tall., I. DllfUO lOSE, I. .Lilli, 5. If., A. lUll, D. 
··--················· ·······-············· ..........•.•...••.•. ··-················· ••• • ••• • • ••• • • •• • ••• • ·········•·•·····•··· •.•.....••....•....•• ·······-············· ------··············· ··················-·· ···············-···· 

R .• 
•••• . ·"·· ••• n.• ••• ••• ,_. 
IS.OI 
u.oi 
IZ.II ,,_. 
95.00 

141.00 
14.01 
J9.00 
ra.oo 
11.00 

"'·" '·'''·· '·"'·· '·'"·· '·'"-" ••••••• 1 ...... 

'·'''·" 1,717.01 

I·'"·" 1,656.41 
I,SJJ.ZG 
1,919.00 
J,ZZ9.J6 

'·'"· .. l,rlJ.ll 
I.FOI.f6 

'·'''·'l 

St.OO 

"·· s1.M ••• ,._. 
"·· .... .... 
••• ••• n.• 
"·· ,,_ . 
24.01 
44.01 
JZ •• 
41.11 ••• M.OI ••• ••• sr.• 
zs.• 
11.11 
14.10 
IJ.II 
2.10 

•.ssr.ao 
1,111.10 
t,1N.OI 

M& •• ,,,_. 
1,472 •• 

'·"'·· '·"'·· I,MI •• ...... 
'·'"·· I,KI •• 
••• 1 •• 

ssz.• 
1,111.01 

7)6.00 

•••• 174.01 
Sti.OI 
UI.OI 

'·"'·· '·"'·· 50.96 

"'·· ZIS.M 
111.76 ,,.04 

56.00 ••• li.OO 
rr.oo 
11.00 
N.OO 
ft.OO · 

"·· 64.00 
R.OO 
n.oo 
JI.OO 
71.00 
n.oo 
• •• n.oo 
n.oo 
76.10 ,,_ .. 
6l.CIO 
47.10 

1,1J6.10 
1,410.10 
I,"J.OO 

'·'"·so •• , •• so 
1,776.00 
I,Jar.so 
1. 11&.00 
1,114.00 
I,JJZ.GO 
I,JJZ.OO 

JIJ.OO 
t,J1J.SO 
I,JJZ.IO 
1,410 •• 
I,JJI.OO 
I,ZtS.OO 
1,406.00 
1,406.10 
'· 147.00 

169.50 

n.oo 
••• n.• 

liZ •• ••• 56.00 
95.10 

"·· rr.• n.• • •• n.• 
"·· • •• ••• • •• ••• tz.• 
R.OI n.• 
J9 •• • •• .... 

1.s~.n 
1,410.10 
I,JJZ.R 

J.JM.IZ 
I,SS4.M 
t,OJ6.J6 
I,J5a.4S 
I,ZZI.M 
t,&zs.zr 
I,JJI.72 
1,411.11 
I,JJZ.JJ 
1,1M.M 
1,410.10 
1,410 •• 
1,&11 •• 

'·'"'·" I,I'GZ.tl 
I,JJZ.R 
I,JJZ.rz 
I,W • .zt 
••••• I.IJZ.&t 
1,410 •• 

10l.OO 
40.00 
10.00 
r•.oo 

l,Gd0.40 
108.00 

1,616.00 
•. '"·'0 



SYSIEIIS EMGI.EIIIIG & IESIUIC DIIECJ LAIOI 

.... , .... ICI.IIIUO IOU, I. .lUIG, 1. u•. a. lUIS, D • .. •······•···•···•·•··· •.......•••.......•.. . ..................•. ··················-·· •....•••...•........• . ..•••••.•...•.....• 
tAll ••• • • •• I ••• I ••• I • •• I ••• I ••...•.... . .........•...•.•.... ··-·················· ••..•.........•.••..• •·•···············•·• •······••···•·•••·•·• ·········--·--···--· 

tJ-s.p-17 SI.GO ....... 74.00 1,S69.S4 ,, ..... , ft.IO z.an.to 90.00 1,901.90 
tt·Ocr-lr 76.00 t,6SI.R 61.00 1,44Z.ZI 
B·Oct·IJ t1.10 t,IIJ.a 9Z.OO 1,tS1.U .. ..., .. , ar.eo ...... 14.00 t,lii.M 
ll·lov-17 JI.IO '·"'·" 107.00 z.z,t.47 ....... , 4t.IO ........ 96.00 l,OJ6.16 ...... , 107.10 I,JM.74 10.00 1,696.10 
IJ·.IM·U .... I,JOt.JO 56.00 1,117.16 ,, ...... 17.11 ..... 14 16.00 1,611.96 
11·.1··· n.• 1,171 •• n.oo t.szr.tz 
14···· , .• ··-·" n.oo I,SZ7. IJ ...... ., .. ....... 9J.OO t,tn.sJ 
IJ-.... ·M n.• '·"'·· 11.00 Z,Oll.lt ,, . ...,. .• .. .• ...... .......... ••• t,m.• ........ •••• I,JK.N 10.00 t,S96.00 ........ ••• I,IM.R ICK.DO z.ol4.eo 11---· "·· t,RJ.JI 10.00 1,196.00 ........ 61 •• ~ t,Jl4.M 106.00 I,U4.70 ........... ••• I,Jit.N n.oo 1,416.40 
U·.lui·U "·· '·"'·'' 10.00 I,SN.OO ,, ........ u .• Nt.JI n.oo 1.416.40 
JI•.IUI·U ••• I,MI.tl IO.H I,MS.tl 
14·Aul·• 61.10 t,ur.e 4Z.IO IJ7.90 ·---· Jr.• "'·" 101.10 Z,ll&.tJ ....... R.GO 1,416.40 
B•lep-U 14.00 1,615.10 
•·Ocr·• 10.00 1,196.00 
JJ·Oc•·• ••• t,ur.a Zot.GO '·'"·'' ... ..., .. •••• '·"'·· ••• 1,196.00 .. ..., .. "·· '·"'·" 60.00 1,197.00 
M·lec·M 

.,_. 
'·'''·'· 6S.SO 1,106.7J ....... •••• '·"'·· 10.00 1,196.00 ......... J'I.IO 1,716.11 14.10 I 1,416.ll 

11· ..... n.• I,MI •• 61.00 1,JS6.ll ........ ,,_ . I,IJJ.AJ 16.10 1,111.20 
IZ·t•lt ••• '·'''·" 40.00 J91.00 ...... n.• I,MI •• so.oo 9f7.SI 
II· .... ·• ••• t,UI.JO 10.00 1,196.00 ......... n.oo 1,716.JS •. so a.m.ss ........ JI.OO 161.11 rz.oo 1,416.40 
IJ·apr·• .... I,IJI.ZI 11.10 t.Mtt.n ., . ..., .• .... I,IZZ.l6 l'-l 56.00 1.1Jt.M ,, ... , .. n.oo I,J61.1J 0 11.00 1,710.4S ........ 71.00 1,6H.I9 \0 16.00 1,546.60 
11·.1Ua·lt JI.OO 1,71S.4Z l'-l 10.00 1,621.00 
OZ·.Iul·lt n.oo 1,l6l.SJ 92.00 1,112.20 ,, ..... , .. 40.00 111.60 1Z.OO 1.46S.ZO 
JO·Jul·lt n.oo 1.16Z.SJ 64.00 t.J02.40 

n-•·-·• 11 nn ' ., " ." "" .. .,. "" 



IJSIEMS EIIGIIIff~IIG I IlliG DIIECf LAIOI 

, ... , ..... aiiiLLO 1011, •• •unG, c. • •• A. lllll, •• 
·······•···•·••·•••·· ··········•·········· •...•..••..•.......•• . .......•..•...•.••.• ·-··················· ••.•...........•.•.. 

iatE ••• •• ••• • ••• • • •• ' ••• • ••• ' ........•. . ........•......•...• ••·•·••·•·····•······ ········-·····-·--·-· ··--···-··--·-·-···-· ··--·-·······-······· •....•....•......•.• , ...... 17 •• -..n Q.OO 1,261.10 ,, ..... .. .. 111.61 10.00 1,621.00 
•·Oct·· ''·· t,nt.M 101.00 I,IS5.J5 
ZI·Oct·• .... I,IN.U 10.00 t,m.oo ...... 11.01 '·'"·· 71.00 t,SM.IS ,, . ..., .. .... t,UI.M 41.00 114.00 ...... M.OI I,SU.M 51.00 t,IJ7.1S ., ..... 77.01 t,UJ.IJ IO.SO 1,6!1.11 
11-hc·· • •• . ..... IO.GI 1,6li.OO ,, ...... 74.01 t,J61.M 69.00 1, ... 15 ....... "·· ••••• JI.OO 1,424.50 , ..... ,. ••• 1,141 •• 41.00 154.JI n-••·• n.• t,JJI.tl 41.10 t76.11 
11·-·• •••• •••••• 1 IJ.OO ...... os 
zs ........ ••• ....... • •• 1,621.00 ......... 14 •• '·'''·" ••• 1,6ZI.OO ........ .. .• ea.u .... 1,621.00 .. ...,.. Jt •• ··-·" 5J.51 ,, •. n .. ..,.. .. .. ··-·" 10.00 1,621.00 ......... .... 1, ..... n.• t,465.ZO ,, ........ ..• ,• ••••• JO.OO 1,424.51 ........... ••• ••••• .... t,JIJ.IO ,,_...,. __ ••• Bl.41 • •• 1,404.15 
Zt•.lul·IO ••• 1,117.11 74.10 1,505.10 
IZ·q·IO n.• t,JJI.tl ••• 1,6ZI.GO ...... .... .... 10.00 1,6ZI.OO ...... n.oo 1,46s.ze 
IJ ...... 

-~·· 
96.00 1,95J.M 

IJ·Gct·• "'·· • 
II•Oct•fl "·· t,ltt.tz • ....... 14 •• l,ltt.tz , ........ 41 •• '·"'·" U·hc·ll IS •• • •• 1 ....... •••• t,w.n ...... ••• n•.• 
11·-·tt . ' .... • .... u 
,,., •• ,1 ••• t22.M ....... , "·· 1,111.11 ....... 41.11 1,18.44 
, ........ 1 sz.• 1,161.16 , ......... .... Z,JJI •• 
., ........ 1 • •• m.M 
21····· 11 •• 6SS.I6 •. ..,.,I 14 •• 1,111.12 
1t--.,··· u .• t,t6S.44 

t'-l •....•.....•......••. ·-·-·····--·····-·-·· ·······--············ -··············-····- ··················-·· ······----·········· 
0 
\0 lOlA&. I J,W.GO ll0,740.t7 1,212.00 27,526.76 4,1JS.50 91,JIJ.S6 1,4J9:00 27,J61.SO 1,190.00 J6.464.10 1,519.00 J2,lii.6J 
w ••••••••••••••••••••• • •••••••••••••••••••• ••••••••••••••••••••• ••••••••••••••••••••• • •••••••••••••••••••• • ••••••••••••••••••• 

JOJAl SYSJIMS fNGIMffiiMG & IISIING DllfCJ ~line ntYta•~ •o~ ~o 



lOGISTICS D .AIOI 

IIUMEL, I. lflL, E. 
··················-·· ·-·-·······-······-· 

DATE I 
··-·-····· ·•······•·········•·· 
15·Sep·IS 
Z9·5ep·IS 
tJ•Oc:t·IS 
27·0Ct·15 
tO·IoW·I5 
24·1ov·IS 
OI·Oec·IS 
22·Dec·l5 
OS·.I~n·l6 
lt•.llft•l6 ...... ,,., •.. 
IZ·IIar·l6 
16·1W·I6 .......... 
1J···· ,, ..... 
11· .. ,-16 
IS·Mar·l6 
OI·Jun·l6 ,, ......... 

0 16·1Ul·l6 
ZO·.Iul·l6 
IJ•q·l6 
17-Aul-16 
Jl·--16 
14-Sep-16 ........ 
ll·Oct-16 
16·0ct·16 
Ot·IOV·I6 
2J·IOV·I6 
17-Dec·M 
21·Dec·l6 
M·an-17 
11·.1M·I7 
··-···17 
IS·feb-17 
01· .... ·17 
15· .... ·17 
Z9·11er·l7 
12···17 
26·apr·l7 
10·IIaf·l7 
24-ee.r-17 
07·1un·l7 
, ......... 7 
OS·Iul·l1 
lt·IUI·Il 
02·Aug·l7 
16·Aug·l7 
JO·A&a~·l1 

2.00 .... 
49.00 
M.GG 
51.00 
15.00 

100.00 
74.00 

104.00 
91.00 
IZ.OO 
10.00 
IZ.OO 
15.00 
62.00 

IJO.OO 
44.00 

J7.24 
6JJ ... 
9U.9Z 

1,216.00 
1,1oz.oo 
1,615.00 
1,900.00 
1,406.00 
1,976.00 
1,729.00 
1,551.00 
1,5l0.00 
1,5SI.OO 
1,615.00 
1,111.00 
2,410.00 

IJ6.00 

MIS. I 

ICK.GO 2,000.96 
101.00 2,051.61 
10J.50 1,991.)4 
92.10 1,710.01 

104.00 2,000.96 
ts.ao 1,1l7.10 
tt.50 1,914.JI 
76.00 1,462.24 
17.50 1,60.50 
64.00 1,2J1.J6 
77.00 1,411.41 
69.50 1,JJ7.11 
10.00 1,SJt.ZO 
10.00 I,SJ9.ZO 
10.00 1,SJ9.ZO 
n.oo 1,JIS.ll 
10.00 1,5Jt.ZO 
10.00 1,5J9.l0 
n.oo I,JIS.ll 
10.00 1,5J9.ZO 

1M.OO J,540.16 
14.00 1,616.16 
10.00 1,5)9.20 
10.00 1,5J9.10 
10.00 I,SJ9.20 

.MilES, E. GAllAGIIEI 

... .. 

n.oo 
71.00 
16.00 

40.00 
10.00 
10.00 
10.00 
M.GO 
10.00 
40.GO 
64.00 
64.00 
10.00 
ll.OO 
71.00 
10.00 

. 10.00 
11.00 
76.00 
10.00 
72.00 
10.00 

112.00 
10.00 
10.00 
71.00 
ao.oo 

I 

1,411.76 

1,717.56 
)52.)2 

101.00 
1,616.00 
1,616.00 
1,616.00 
1,l9Z.IO 
1,616.GO 

101.10 
l,l92.10 
I,Z9Z.IO 
1,616.08 
1,4S4.40 
1,555.40 
1,616.00 
1,616.00 
l,ffl.60 
I,SJ5.20 
1,616.00 
1,454.40 
1,616.00 
2,4U.84 
1,145.60 
1,145.60 
1,680.14 
1,74S.60 

••• 
zo.oo 
10.00 
10.00 
10.00 

100.00 
14.00 
92.00 
51.00 
61.00 
4.00 

• 
Jl9.80 

1,519;20 
1,519.20 
1,519.20 
1,199.00 
1,405.26 
1,741.01 

N8.49 
I,Z91.J2 

1'5.96 



lOGIStiCS Dl .dOl 

llliiEL, I. llll, E. MilES, E. GAUAGIIEI 
······•··•···•·····•• ··--······-········· ··-···-··-·······-··· ·----····-··········· .,. DAlE MS. • ••• • • •• I ••• I 

........•. ······--····--·-····· ···--·····-········· ··-·····--·····----·· ···-·--·············· ts-•···7 72.00 I,JI5.ZI 72.00 1,571.04 

21·•···1 tJ.OO I,IJO.tl 61.00 1,48J.76 
1I·Ocl·l7 16.00 1,7J7.60 10.00 1,745.60 
lS·Ocl·l7 46.SO tJt.JO 61.00 1,41J.76 
Gl·lov-17 64.00 1,ztz.eo 10.00 1,745.60 
R•IIW•I7 ti.OO I,IJI.ZO 71.00 1,549.ZZ 
86-Dec·ll 74.00 1,494.10 J5.ao 76J.l0 
ZO·Dec·ll 1Z1.00 2,444.20 t2.oo 2,007.44 
IJ·.IM·II 61.50 1,]8).10 61.00 1,JJ1.0Z 
17•.11ft•M 10.00 1,616.00 n.oo 1,6J6.50 
Jl·.l•·• n.oo 1,4S4.40 65.00 1,411.JO ... , .... 74.50 1,506.90 .. , ... 71.00 1,575.60 n.oo 1,571.04 

11· .... -· 
107.51 2,111.10 71.00 1,101.96 ,,_..,. __ ••• 1,616.00 10.00 1,745.60 

11···· n.oo 1,454.40 76.00 1,651.JZ 

24···· ••• 1,57S.M 67.00 1,461.94 .. .., .. 19.10 1,J97.1Q . 10.00 1,145.60 
zz • .., ... 10.00 1,616.00 64.00 t,J96.41 ......... 15.00 1,717.00 69.00 1,505.58 

.. 19· ..... ·• 10.00 1,616.00 .as.oo 1,154.70 
U·.lul·ll 10.00 1,616.00 46.00 I,OJS.IZ ,, ......... 64.00 1,Z9Z.ID 41.00 ,, ... n 
Jl· ..... ·• 95.00 1,919.00 15.00 1,945.65 
14·q·ll 76.01 1,5J5.ZO 40.00 91S.M ......... M.SO 1,901.90 56.00 1,211.14 ....... 40.00 101.00 4J.GO 914.21 
zs ...... 12.51 1,666.50 14.00 JZ0.46 
lt•Oct·ll 10 •• 1,6Z1.M 
2J·Oct·ll 14.51 1,55J.JJ JS.OO 1,716.15 ....... JI.OO 1,6Z6.JO SI.OD 1,JZ7.6Z ...... n.oo 1,5Z2.0S so.oo 1,144.50 ...... 56.00 1,167 ... 15.00 IOI.IS , ....... 10.00 I,MI.OO SJ.OO 1,ZIJ.I7 
11•,1ft•lt 69.00 1,4J1.6S 45.00 I,OJO.OS 

IS·.t•·lf 69.00 1,4JI.65 51.00 1.167.)9 

Zt-,·-· n.oo 1,501.ZO SI.OO 1,167.)9 

IZ·f·lt 10.10 1,661.00 62.00 1,419. II .. , ... n.51 1.5JZ.41 55.00 t.zsa.ts 
IZ·..,.·• 185.51 2,199 ... JO.OO 616.10 ........ 10.01 . 1,668.00 65.00 1,417.1S ......... R.OI 1,501.20 76.00 l,n9.64 
D·lpr•l9 77.50 1,61S.II 60.00 I,JlJ.40 

t-.J ,, . .., ... n.oo 1,56J.lS Jl.OO 146.9J 

0 21·..,·19 17.50 I,IZ4.JI 56.00 I,Zat.l4 

\C) M·.lun·lt M.GO I,JJ4.40 SJ.OO I,ZIJ. 17 

v. 11-.lun·lt 40.00 114.00 51.00 I,JZ7.62 

OZ·.tul·lt 80.00 1,661.00 61.01 1,)96.29 

16·Jul·l9 n.oo 1,501.20 5J.OO t.zu." 
JO·Jul·19 10.00 1,661.00 sz.oo 1,190.21 

1J·Aug·i9 10.00 1,661.00 ss.oo 1.298.SI 

l1·Aug·l9 10.00 1,668.00 44.00 1,0U.64 



LOGIStiCS D .AIOI 

kltltfl, •• IELL, E. JOIIfS, E. GAllAGNfl 

----·-······-········ ••·····•··••····•·•• ·----···········-···· ...........•......... 
... DAlE ..... I MS. I ••• I ••• I 

·--······- ·········---·-·····-- ···---······-··-···· ···············-····· ·····-···-········-·· 
10·1··· 64.00 1,JJ4.40 55.00 1,10t.SS 
24·1··19 79.00 1,686.16 59.00 1,4".79 
OI·Oct·l9 76.00 1,647.'1 52.00 1,2Ja. 12 
22·0ct•l9 20.00 4JJ.60 61.00 1,619.01 
05·11ov·l9 64.00 1,117.52 SJ.OO 1,261.9] 
19-lloV-19 n.oo 1,560.96 52.00 1,2Ja.12 
OJ·Dec·l9 64.00 1,117.52 55.00 1,)09.55 
17·Dec·l9 10.00 1,}']4.40 55.00 1,)09.55 
l1·Dec·l9 ao.oo 1,7J4.40 62.00 1,476.22 
14·.1.n·90 56.00 1,214.01 21.00 666.61 
21·.1-·90 n.oo 1,560.96 56.00 1,)JJ.:J6 ... , ... 10.00 1,7J4.40 n.oo 1,714.12 
2S·f·90 64.00 1,117.52 41.00 1,142.81 
II·IW-90 10.00 1,1l4.40 54.00 1,215.74 
zs ........ 10.00 1,1J4.40 60.00 1,421.60 
OI·Apr·90 10.00 1,7J4.40 59.00 1,404.79 
2Z·Apr·90 n.oo 1,560.96 JS.OO IJJ.15 
06·May·90 76.00 1,647.61 60.00 1,421.60 
20·tear·90 56.00 1,214.01 56.00 1,111.:16 
01·.1Un·90 61.00 1,474.24 54.00 1,215.74 
17·--·90 n.oo 1,512.64 15.00 2,021.15 
01·.1ul·90 eo.oo 1,7J4.40 10.00 1,904.80 
15·.1ul·90 25.00 542.00 50.00 1,190.50 
29·.1ul·90 14.00 7J7.12 79.00 1,110.99 
12-Aue-90 25.50 552.14 54.00 I,ZIS.74 
26·Aue·90 50.00 1,014.00 70.00 1,666.70 
09-s.p-90 162.00 . 1,512.16 51.00 1,214.11 
ZJ·Iep·90 99.00 2,146.12 71.00 1,157.11 
07·0ct·90 101.15 2,249.10 54.00 1,215.14 
2I·Oct·90 40.00 181.10 n.oo 1,715.15 
04·11oV·90 17.00 1,710." 61.00 1,452.41 
11·110V·90 15.25 1,6n.06 74.00 1,761.94 
OZ·O.C·90 61.00 1,]55.42 17.00 180.97 
16·Dec·90 10.00 1.m.60 42.00 1,000.02 
JO·Dec·90 61.00 1,510.96 5J.OO 1,261.9) 
1J•.IM•91 n.oo 1,599.14 52.00 1,211.12 
27·.1en·91 70.50 1,566.51 41.00 1,142.81 
tO·feb·tl n.so t,6JJ.t7 21.00 666.61 

24·feb·91 aa.oo 1,955.16 50.00 1,190.50 
10·IIer·91 101.00 2,244.22 n.oo 1,715.15 
24·,..r·91 111.50 2,471.5) 51.00 1,J80.91 
07·Apr·91 64.00 1,422.01 54.00 1,215.74 
21·Apr·91 12.00 1,122.04 51.00 I,JI0.91 

N OS·Itay·tl 10.00 1,ffl.60 71.00 1,1S7. II 

0 19-llay-91 69.00 1,5lJ.11 41.00 1,142.11 

\0 ··-·-··········-····· -··················· -············---·--·- ···---------········· 
0\ 

IOIALS 1,226.00 2J,29J.Z4 9,411.50 195,8JI.IO 7,562.00 169,585.20 649.00 12,124.51 

·········~··········· •••••••••••••••••••• ••••••••••••••••••••• ·~···············~··· 

JOIAL lOGIStiCS DIIECI lABOR DOllARS 401,015 
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fiElD lit ACE DIIECI lAIDI 

JOHISOM, E. AllEI CAIIEI 
··--·-····--·······-· ······-·-···-········ ·····-··········-···· 

DAlE liS. ' ' IllS. ' •....•.•.. .....•............... ··············•···•·• .........•........... 
IJ·S··I7 
27·Sep·l7 
ti·Oct·l7 
lS·Oct·11 
Gl·loV·I7 
22·11ov·l7 
06·DK·I7 
20·D.c·l1 
U·.l.n·U 
11·J•·• 
JI·J•·U ,, ...... 
21·••·• 
IJ·..,.·U 
21-.... -· ....... 
2, ....... •. ..., .. 
22· .. , •• os-.-.-• 
19-... -· 
OJ·M·U 
11·Jul·U 
JI·Jui·M "---· 21-au.·• 
11-Scp·ll 
2S·s.p·ll 
OP·Oct·U 
2J·Oct·U 
06·11ov·U 
20·110¥·11 
04-D.c·U 
1··DK·II ......... ., 
IS·JM·I9 
29•JIR•It 
ll·feb·lt ·-··-· 12-IIM'-19 
26-llu'·lt. ., . .,.. .. 
ZJ·Apr·• 
07·Mar·• 
21·11ar·• 
04-Jut-89 
11·1un·89 
OZ·Iul·l9 
16·Jul·l9 
JO·Iul·l9 
IJ·Aug·l9 
27·Aug·89 

40.00 
71.00 
IO.GO 
M.OO 
n.oo 
16.00 
10.00 
19.00 
u.oo 
92.00 
10.00 

Z07.00 
10.00 

14Z.OO 
1,6.00 
11.00 
n.oo 

IOP.OO 
122.00 
96.00 
91.00 

116.GG 
IZJ.GO 
IM.OO 

119.00 
15.00 
99.00 
90.00 

24.00 
84.00 
10.00 
96.00 
10.00 

654.00 
1,160.15 
I,JOI.OO 
1,046.40 
'· 117.l0 
,,,06.10 
1,J08.00 
1,455.15 
1,4~.10 
1,504.20 
I,JOI.GO 
J,JI4.4S 
1,)01.00 
2,)21.10 
2,JI7.10 
I,,JI.IO 
1,177.20 
1.712.15 
1,994.10 
1,569.60 
t.sas.tS 
1,196.60 
2,011.05 
1,J1J.40 
1,945.65 
1,JI9.75 
1,6JS.IO 
1,515.60 

404.16 
1,414.56 
1,J41.20 
1.616.64 
1,J47.20 

12.00 
190.00 
10.00 
17.00 
10.00 
10.00 
64.00 
10.00 

104.00 
10.00 
76.00 
9).00 
72.00 
10.00 
IJ.OO 

1,112.40 
l,9JS.§O 
I,ZJ6.00 
1,144.15 
1,ZJ6.00 
1,ZJ6.00 

911.10 
1,2]6.00 
1,606.10 
l,lJ6.00 
1,114.20 
,,,J6.15 
1,112.40 
1,ZJ6.00 
1,Zil.J5 
(JJ9.90) 



fiElD II .liCE DllfCJ lAIOI 

JOIUISOII, E. AlUM CAJJfl 
•···········•·•···•·· ·················-··· •·········•··•····•·• 

OAJI .s. I MIS. • as. ' •.....•..• ···-···········------ ····-············-··· ···············-····· 
IO·Sep·l9 n.oo 1,212.41 
Z4·Sep·l9 10.00 I,J47.ZO 
OI·Oct·lt 10.00 1,147.20 
Zl·Oct·19 10.00 1,147.20 
05-lov·lt 10.00 1,J47.l0 
lt-110¥-19 n.oo 1,212.41 
GJ·Dec•lt n.oo 1,212.41 
17·Dec·l9 10.00 1,147.ZO 
JI·Dec·lt 10.00 1,147.20 
14·.1-·90 n.oo 1,212.41 
ZI·.IM·90 72.00 1,212.41 
11·feb·90 10.00 I,J47.ZO 
ZS·feb-10 n.oo 1,212.41 
11-.... ·10 ID.GO 1,147.20 
zs ....... 10.00 . 1,147.20 ........ 10.00 1,147.20 
Z2·apr·ll 10.00 1,147.20 
06·-·11 92.00 1,549.21 .... ,.. 10.00 1,147.20 
OJ·.Iun·IO n.oo 1,212.41 
17·.1un·IO 10.00 1,147.20 
01-.IUl·to 10.00 1,J47.ZO 
1S·.IUl·90 n.oo 1,212.41 
Zt·.IUI·IO 10.00 1,147.20 
IZ·Aui·IO 10.00 1,147.20 
Z6·Aue·IO •• 00 1,147.20 
Ot·Sep·IO n.oo 1,212.41 
2J·Sep-IO 10.00 1,147.20 
17·0ct•90 n.oo 5S5.R 
ZI·Oct·IO 10.00 1,411.20 • • 
CM·Iov·90 90.00 1,517.60 
11·11ov·90 7Z.G8 1,270 •• 
Ol·O.C·IO 64.00 1,121.96 
16·Dec·90 17.00 I,SJ4.M 
JO·Dec·IO 40.00 705.60 
IJ·.IIn·tl n.oo 1,2lD.GI 
27·.1~n·tl n.oo 1,210.01 
IO·fcb·tl 11.00 1,421.14 
Z4·flb·91 az.ao 1,446.41 
IO· .. r·fl 51.00 1,02). 12 
24·11er·91 42.00 740.18 
07· ..... -91 
Zl·ap-·91 

~ 
os-.. ~·•1 
lt· ... r·tl 

\0 ··········-----······ ·········-······--·-- ···············--···· 
\0 

IOlALS 5,294.00 17,880.11 5,071.00 11,001.50 140.00 14,117.60 
••••••••••••••••••••• ••••••••••••••••••••• ••••••••••••••••••••• 

IOJAL flflD MAIIJfiANC£ 
"',..,r,..• t •nnA ""'' t .,. ... 



COIIJIACJ IWIAGEMEII .:1 LAIOI 

YEIMIIIIIE, D. IOUM ••• . .... , IIIU. U • •....•............... ··---·-············ ·-----····-··-----·· -·-····---····-···· 
tAtE ••• I IllS. • • •• I us. I 

..•...••.• •••··••··••·····•···· ···--·-·-·····-···· ······-············· ··················-
IS·Sep-IS 4.00 1Z4.64 
29·1ep·IS S.GO 55.)0 
1J·Oct·15 16.25 1l9.n 11.00 J42.76 
27·Dct·IS J1.00 542.16 16.00 491.56 
10·1ov·IS SJ.SO 591.71 11.00 965.96 
24·1ov·IS 41.00 451.46 za.oo 172.41 
OI·Dec·IS J6.50 401.69 Z6.00 110.16 
Z2·Dec·IS 24.00 265.44 15.00 467.40 
OS·.IM·I6 u.so 149.J1 11.00 529.72 ,, ...... 41.00 5JO.U 
ll·f8b-16 Jl.OO J5J.9Z )1.00 965.96 
16·f·-· 29.50 JZ6.ZI zs.oo m.oo 
oz ....... JO.ZS JJ4.57 21.00 654.)6 ,, ........ so.zs 555.17 J1.00 965.96 ........ JI.SO 425.11 49.00 1,526.14 
1J·Ip"·l6 56.00 )91.16 19.00 592.04 
27-Apr-16 o.• 696.71 11.00 560.11 
11-llay-16 zz.• 24J.JZ 9.00 Z10.44 
ZS·IIay·l6 56.50 6l4.1t l9.50 919.ZZ 
•·.~~m-16 45.50 171.41 1J.OO 1,0ll.ll 
22-M\-16 69.00 177.61 49.00 t.SZ6.14 

. 06-.lul-16 74.50 947.64 10.00 J11.60 
21-.lul-16 4.00 so.u 40.00 1,246.40 
OJ-q-16 JI.OO 419.76 29.50 919.ZZ 
17·--16 5Z.SO 667.10 J9.00 1,215.24 
J1·AUe·l6 Z7.H 549.10 24.00 747.14 
14-s.p-16 20.0Q 254.40 19.00 S9Z.04 
Zl-s.p.16 41.50 551.JZ JO.OO tJ4.10 
IZ·Oct·16 17.00 216.24 41.00 ....... 54 
M·Oct·16 41.51 616.92 )1.00 1,014.12 ...... 52.50 667.10 44.00 1,4Jt.68 
ZI·IIW•I6 47.00 597.14 19.00 1.276.01 
17·Jec·l6 JI.SO 41t.R 64.50 2,110.44 
21·Jec·l6 67.01 ISZ.Z4 60.00 1,961.20 
M-..... ·17 27.10 J4J.44 10.00 J27.20 
, ....... 17 54.00 616.11 19.00 621.61 
ll·feb-17 :14.50 411.14 11.00 Sll.96 
t5-18b-17 41.50 s21.11 11.00 4ZS.J6 ., . ...,. .. , 21.50 J6l.52 16.00 52J.5Z 
ts--·17 54.50 760.21 zo.so ,10.7' 
2t· .... ·l7 41.SO ,,,_sa zs.oo 111.00 
12·..,·17 47.50 662.6) 49.00 1,60J.ZI 
26-apr-17 sr.oo J'95. IS 1S.OO 490.10 

I 
10·-·11 51.00 7U .45 59.50 1,946.14 

~ 24--·17 60.00 z·oo 47.00 1,5J7.14 

...... 17-.luft-17 47.50 .6J 2Z.50 7)6.20 

0 21- ...... 17 19.00 1,102.05 45.00 1,4M.J6 

! 0 OS·.Iul·l1 94.00. 1,JU.JO 72.00 2.41J.I9 
19·Jul·11 19.00 1.102.06 50.50 1,1J5.11 

• Ol·Aug·l7 67.50 941.6) 44.00 1.511.14 
16·Aug·l1 J2.00 4'6.40 27.00 911.12 

JO·Aue·l1 59.00 IZJ.OS 21.00 962.08 



COIIIIACI IWIAiiEM .Cf lAICII 

Yf..,IIE, D. IOSEI. II. , .... , liSE, u. 
···-·····-··········· ····-·············· ···-················ ··-·-·-···········-

": DAlE ••• I us. I MS. I ••• I •......... ·················-··· ••.....•.....•..•.• ················•••• .........•......... 
1J·S.,·I7 Jt.SO 5SI.OJ 21.00 190.21 
27·Sep-17 55.SO 714.21 5.00 171.10 
11·0ct·l7 Z9.50 411.51 24.00 124.64 
ZS·Oct·17 45.00 6Z7.lS 14.50 491.2Z 
ll·lov-17 IJ.OG "'·" JJ•Io¥·17 10.00 1SJ.90 zz.oo lS5.9Z 
06·1ec·l7 19.00 Z92.41 6.00 206.16 
ZO·Dec·l7 )7.00 569.4) 9.00 J09.24 
OJ·.I.a·ll Jt.OO .oo.zt 1.00 274 •• 
17·.1-·11 J6.50 561.74 14.00 411.04 
11·.1··· ZJ.OO J5J.97 15.00 . 515.0 

14·••• t.OO IJI.51 5.00 171.10 ...... 20.50 115.50 1.00 214 •• ,, ....... u.oo 107.94 
21·--· 74.00 1.UI.I6 J.OI IOJ.OI ....... n.oo 1,101 •• 7.00 240.52 
Z4·1pr·ll n.oo 1,101.09 4J.OO 1,471.41 .. .., .. 45.00 6t2.55 5.00 171.10 
zz • .., •• 57.00 171.21 10.00 J4J.ao 
IS·.Iun·ll J5.00 5JI.65 9.00 JOt.24 ,, ....... M.OO I,Ots.lS 4.00 IJ7.44 
IJ·.Iul·ll 41.50 746.42 1.00 274.11 
17·.1ut·ll .0.50 9JI.It 16.00 571.21 
Jl·.lui·M 51.00 714.19 J4.SO 1,244.76 
14·AuJ·M J6.50 561.74 5.50 191.44 ....... 45.50 700.Z5 ,_,. 214.52 
ll·lep-11 J7.00 S69.4J 9 •• J24.7Z , ...... 46.00 76).14 4.00 144.JZ 
•·Oct·U JJ.OO 547.47 ••• 216.41 
D·Oct·M JJ.OO 547.47 JJ •• 1,190.64 .. ..., .. 46.00 76J. 14 6.50 2J4.5Z ...... 41.00 610.19 7.00 252.56 ...... 26.00 4J1.J4 J.SO 126.21 
11·1ec·M 57.00 945.64 1.00 Zll.64 ......... 46.00 76J.t4 9.00 J24.7Z 
II·.IM·It 47.00 "'·" 17.00 '11.)6 
29·.1•·• 54.00 lf$.17 7.00 252.56 
IZ·ftb-19 60.SO I,OOJ.ll 12.00 4JZ.96 ...... J4.SO 5R.J7 ZI.SO m.n ,, ........ 49.50 lli.Z1 21.00 974.16 ........ 47.00 719.74 21.00 129.14 .......... )9.50 655.11 11.00 )96.11 

ZJ·Apr·lt JI.OO 547.47 1.50 )06.61 

~ 
., . .., . ., 21.00 411.00 1.00 2&1.64 

..... Zl·llq-lt 4J.OO 741.1'5 8.50 J06.61 

0 
......... 44.50 767.61 I.SO 106.61 .......... 15.50 267.)1 J.50 126.21 ..... OZ·Jul·lt 16.50 Z14.6J 1.00 108.24 
16·Jul·lf zs.oo 4JI.ZS 1.00 218.64 

JO·Jul·89 5J.OO 914.25 1.50 )06.61 

1J·Aug·89 46.00 19J.51 7.50 210.60 

27·Aug·89 e.oo ne.oo ' iiit Uti '! 
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COSI WI I£CI lAIOI 

UllliAIISGI MCGEE, II. CAIUI 

DAlE us. I IllS. I IllS. I 
·-·-······ ··-·-·-···----······· ... ·············-· ··-················ 
·1S·Scp·l5 
Zt·Sep·IS 
U·Oct·IS 
27-0ct·IS 
10-llov·IS 
24-•ov·IS 
OI·Dec·IS 
22·Dec·l5 
OS·Jm-16 
19·.1-·16 
OZ·flb·l6 
16-feb-16 
02·11er·l6 
16·11er·l6 ........ 
1J·Apr·l6 ,,.,... .. 
tl·llay-16 
2S·IIey·l6 
GI·.Nl·l6 
22·.U·I6 
06-.Nt-16 
20·.1ul·l6 
OJ·Aue·l6 
17-q-16 
J1·Aul·l6 
14·Sep·l6 
21-Sep-16 
12·Gct·16 
26·0ct·16 
ot·llov-16 
2J·IIov·l6 . 
07·Dec·l6 
21·Dec·l6 
04·.1•·17 
11·.1-·17 
01·1eb·l7 
15-.. b-17 
Ol·llar·l7 
1S·IIar·l7 
lt·llar·l7 
12-.-·17 
Z6·Apr·l7 
IO·IIar·l7 
24-... , •• , 
07·.N\·17 
ZI·J..,.·Il 
0S·Jul·l7 
19·Jul·l7 
02·Aug·l7 
16-Aug·ll 
l0·Aut·l1 

64.00 
10.00 
10.00 
16.00 
10.00 
71.50 
11.00 
41.00 
17.00 
74.00 
10.00 
n.oo 
15.00 
91.50 
10.00 
0.00 
10.00 
us.oo 
121.00 
69.00 
56.00 

toz.5o 
l9.00 
12.50 
10.00 
75.00 

714.40 
NI.OO 
NI.OO 

1,040.60 
961.00 
949.1S 
910.10 
520.)0 

1,052.10 
195.40 
961.00 
171.20 

1,021.So 
I, 107.15 

Na.OO 
762.]0 
961.00 

1,J91.50 
1,451.M 

IJ4.90 
671.60 

1,240..25 
955.90 
991.25 
961.00 
907.50 

16.00 JS4.40 
56.00 1,240.40 

IOP.OO 2,414.J6 
62.00 I,JlJ.JO 
11.51 1.149.52 
90.50 2,004.51 
19.00 1,749.15 
59.50 1,J17.9J 
n.oo Z4J.6S 
40.00 186.00 

0.50 11.01 

6.00 1J6.J2 

64.00 615.61 
•• 00 N2.76 
ll.50 J9J.65 
IJ.50 101.27 
IJ.OO J91.46 
IJ.OO N.46 
11.50 155.17 
10.50 714.41 
n.oo 692.64 
11.00 7'19.22 
9J.OO 194.66 
56.00 518.72 
17.00 116.94 

154.00 1,411.41 
15.00 111.70 
99.00 952.)1 
65.00 625.)0 
91.00 924.66 

• . 



COSJ AliA' •ECT LAIOI 

UllliAIISOM MCGlE, II. CAUl I 
···--·-·······-······ ······-··-··--····· ·-··--············· . DAlE •s. • •s. • MS. • . -······-·· ····-·-··········--·- ···········-·-····· ·····---··········-

U·kp·l7 55.00 5Z9.10 
27·Sep·l7 97.00 9JJ.I4 
11-0ct-17 17.50 745.55. 
2S·Oc:t·l7 15.00 RI.SO 
OI·Mov·l7 
22·11ov-17 11.00 61J.OZ 
CJ6-Dec·l7 45.50 4Jl.71 
ZO-Dec·l7 40.00 SM.IO 
OJ·.I..a·ll 49.00 471.JI 
17·.1-·11 56.00 5Ja.n 
Jl•.llft•ll 26.00 ~.12 
14·f·-· 
21·f•·• 
IJ· .. r·ll 
27·..,.·• 55.J'S I,JZ0.16 
10-apr·ll 21.00 497.21 
24·Apr·ll ZO.DO 41J.60 ..... , ... 11.00 260.41 
22·--·11 12.50 296.00 ........... 15.00 )55.20 
19-.Ma·M IZ.50 296.00 
OJ·M·II . 6.00 142.01 
17·.1ul·ll 11.00 426.24 ,, ......... 16.50 svo.n ,, ........ 14.SO J4J.J6 ....... 15.00 J55.20 ........ 
Z5·1ep·ll 19.00 449.42 
09-0ct·U 21.00 497.21 
ZJ·Oct·ll 14.00 JJI.52 
G6·11ov·U ZI.SO 509.12 
20·110V·U 11.00 426.24 
M·lec·ll 15.50 J67.CM 
11-Dec·ll 11.00 426.24 
01·.1.-a·lt 1.10 119.44 
15·.1.-a·lt 12.00 2M.16 
2t·.len·l9 12.00 2M.I6 
IZ·feb-19 J6.0D 152.41 
26·••·• 
IZ·IIar·l9 7.00 IR.J4 
26-lllr·lt. JJ.OO 112.46 ....... 27.00 664.74 
2J·apr·at 17.50 4JO.I5 
07· ... r·• 1.00 196.96 
21-llar·lt 44.00 1,01J.21 
04·.1un·l9 ........... 
02·Jul·l9 2J.OO 566.26 
16-Jul-19 zs.so· 627.11 
JO·Jul·l9 22.00 541.64 
U·Aug·89 14.00 )44.68 

21·Aut·89 24.00 590.18 
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SECIEIAIIAl DIIECI LAIOI 

• ....,lEf IIIUEI, l. .IONIISfCII, V. MAlliS, I. flOYD, A. AIIGLII, A • 
----················· ·········-·········-- ·--···--·---·-··-··· ··-·······-·········- ·········--·-········ ···-···--··-·-···---· 

DAlE ••• • us. • ••• • • •• • us. • • •• I 
·······-·· ·········-··········· ············--·--··-· ················---- ·····-···········---- ··-········-··-·-···· ·················----

15·Sep·IS 52.00 164.00 51.00 J57.00 
Zt·Sep·IS 10.00 560.00 12.00 514.50 
IJ·Oct·IS 10.00 105.110 10.00 560.00 10.00 560.00 
27·0ct·IS 11.00 110.44 74.00 511.00 10.00 560.00 
IO·Iov·IS 21.00 222.11 76.00 5JZ.OO 69.00 41J.OO 
24·1ov·IS 14.00 J59.R 11.00 650.41 IJ.OO nt.lS 
•·Dec·IS 4J.OO 4H.M 9J.50 795.64 17.50 764.21 
22·Dec·l5 4J.GO 4H.M 77.00 514.11 52.00 419.65 
OS·.Itn·M 15.51 llS.59 65.00 5Z0.02 n.oo · 627.55 
lt·.ltn·M 55.50 Sll.lt rs.oo 5SJ.ot 10.50 6Z1.11 ...... Zt.OO JOI.IZ 71.00 521.15 n.oo 554.40 ,,., ... 16.50 116.17 n.oo 5J6.55 79.00 601.JO ........ 76.00 ••• 104.50 199.11 104.01 924.00 ,, . ...,. .. 60.50 MO.ot 12.00 602.10 59.00 454.JO 
JO·k·M 41.00 '"·" 11.15 607.29 76.00 515.20 
IJ·Apr·M 47.51 50Z.55 11.00 565.95 71.00 592.10 
21·Jpr·l6 52.50 555.45 10.00 5ea.oo 71.00 .... 60 ... .., .. 61.00 M5.Ja 76.50 511.11 54.00 4JJ. IJ 
ZS·IIar·M IJ.OO 111.14 10.50 711.9J 90.00 JIS.91 
Oll·.lun·M JO.GO 117.40 67.00 521.12 62.50 511.06 
22·.Mt·l6 44.00 465.52 li.SO 521.11 16.50 ns.11 
06·olul·M 50.00 529.00 M.SO 499.17 40.50 JZt.Z6 7.00 52.91 
ZO·Jul·l6· u.oo U2.76 64.00 4M.OI 7J.50 60J.91 21.50 162.54 
II·Aue·l6 10.00 617.60 5t.GO 476.12 5.00 J7.10 ,, ...... 72.00 555.14 69.00 557.52 11.00 1J6.01 
Jt·q-16 10.00 617.60 10.00 646.40 50.50 Jll.ll 

14-s.-• 11.00 6ZS • .U JI.OO .a6.GO n.oo 544.JZ ....... 1M.SO 916.15 106.00 w. . .o 19.00 294.14 
tZ·Oct·M 17.50 600.21 57.00 4M.56 n.oo 561.00 

H·Oct·M 10.00 617.60 n.oo 511.76 49.00 111.57 

OI·IIOV·M 76.00 516.R 76.00 6"-· 10.00 l9.JO 

JJ·IIeW·M 17.50 591.)0 24.00 ltl.tZ 41.00 110.64 

IJ·he·l6 74.50 619.51 1.00 55.51 

21·1ec·M 95.50 IS9.45 6.00 47.51 

M·.len•IJ M.OO 519.00 16.00 126.11 

11·1•·17 11.50 101.91 56.00 444.01 

Ol·feb·IJ JO.GO 259 •• 71.SO 642.R JO.OO 2J7.90 

IS·feb·ll ••• 144.24 10.50 61t.JJ 12.00 25J.J6 

Ot·llar·l7 J7.51 JZ4.lS 
;: ~ 

11.00 5l9.11 5J.OO 4ZO.Z9 ,, ....... , M.ll SJS.I9 76.50 6)1.67 22.00 114.46 

Zt·llar·l1 
,,_,. 515.27 M.GO 7Z9.90 2J.OO 112.J9 

12-Apr·ll ,,_,. 601.1r ·B- 106.00 965.09 19.00 tS0.67 

....J 26·Ap'·l7 46.50 404.16 .• ~ n.so 611.)9 11.00 17.2J - 10· ... , •• , 45.25 J95.11 67.50 549.45 

::> 24·11ar·lr n.so 615.41 =I ::I "'·00 1,1§6.69 

" Ol·Jun·l7 44.50 JIS.J7 . IU.OO I,OSO.Z5 

• 



SECIEIAIIAL DIIECI LAIOI 

UOIDl.Ef MILUI, L. WIIS, IC. flOYD, A. MGt.ll, A. 
··············-······ ••·····•·••··•··•···· ··-----·-·········-· ····-··-··-·····-···· ············-·------- ·-------·---··----··· 

DAlE ••• • ••• I as. I MS. I us. I us. I 
······-··· ····-················ •··•··•·····•··•····· ··--················ ····--·····-········· ········••····•··•·•• ••····•·····•···•••·· 
21· ..... ·17 
DS·M11·17 
1t·-1·17 
OZ·Aut·l7 
16·q·l7 
JO· ..... ·I7 
IJ·Sep-17 
ZJ·Iep-17 
11-0ct·17 
H·Oct·l7 ...... , 
ZZ·IIov-17 
06·1ec·l7 
ZO·hc-17 ., .... . ,, ...... .. ,, ...... .. 
14-ftb-11 
Zl·ftb-11 
IJ· ..... -11 
27· .... ·11 
11·Apr·M 
24··-· •·•r·• u-•r-• ......... 
1t·.ua·• 
IJ·Nl·M ,, ........ 
J1·.1ul·ll ......... 
ZI·IUI·M ....... 
zs-s.p-11 
lf·Oct·U 
U·Oct·M ....... 
Zl·lev·U ...... 
11·1ec·ll 
11-..... .. 
15-..... . 29.,.., . ., 
IZ·feb·l9 
26·feb·l9 
IZ-.. r·IP 

az.oo 
JI.DO 
ft.OO 
51.00 
17.50 
11.50 
JI.SO 
15.50 
SJ.OO 
u.so 
u.so 
4J.OO 
J7.50 
45.00 
26.50 
16.00 
Zt.OO 
ZJ.SI 
J1.01 
42.50 .... 
41.51 
so.so 
J1.10 
4t.H 
24.1Cl s.;so. 
so.oo 
Q.OO 

SJt.Ot 
675.41 
J'J6.11 
4M.I6 
J5Z.Z4 
216.14 
154.52 
141.17 
411.17 
411.71 
117.24 
Jto.l7 
541 •• 
40t.05 
240.19 
JZ7.Z4 
274.16 
2Z4.1t 
295.74 
415.45 
471.00 
J9S.t1 
481.17 
·291.74 
4R.ZJ 
ZZI.N 
Slt.tJ 
417.00 
MI.OZ 

64.00 
16.00 
SJ.50 
10.00 
10.00 
10.00 
10.00 
J9.00 
5S.OO 
64.00 
10.00 
7).00 
11.50 
10.00 
17.00 
n.oo 
72.00 
40.00 
11.00 
77.00 
10.00 
64.GO 
10.00 
60.50 
72.00 
67.00 
71.50 
70.SO 
72.00 

576.00 
174.00 
411.50 
no.oo 
720.00 
no.oo 
no.oo 
711.00 
495.00 
576.00 
7ZO.OO 
657.00 
106.50 
745.60 
717.64 
671.04 
671.04 
IR.IO 
726.96 
117.64 
745.60 
596.41 
74S.ao 
S6J.86 
611.04 
624.44 
749.1Z 
616.10 
691.20 

10.00 
121.00 
1J.OO 
16.00 
11.00 
90.00 
61.00 
60.50 
JS.SO 

641.10 
t,OJI.OI 

596.09 
721.80 
660.97 z.oo 15.16 
710.45 
490.65 
494.71 
217.t1 

s.oo 41.6S 



SfCifiAIIAL DllfCI lAIOI 

WODLEI IIUEI.. l. IIAIIIS .. I. flOYD. A. AIIGlll. A. 
········--··········- ··-·--------······--· ·-------·····--····· ·····-----··········· ····················-

DAlE ••• • MS. • MS. I us. • IllS. • IllS. I 
......•... ...•••......•.••..... ············--···--·· ··-··-·············· ···············-····· ··--················· ·--·---·-············ 

26-.. r-19 ·-·-· IJ···· ., ... , ... ,, ... , ... 
M·.Mt·l9 , ....... 
OZ•Jul·l9 .......... ........... 
IJ·Aul·l9 ,, ...... .. , ..... ., ,, .... . 
•·oct·lt 
U·Oct·l9 
OS·Iov·8 
19·11ov·lt 
IJ;Oec·lt 
17·Dec·lt 
Jl·hc·l9 
t4·.1m·90 , ......... 
11·feb·90 
2S·feb·90 ......... 
zs ....... ......... 
zz ....... 
16·-·10 .... , ... 
IJ·.Iun·tl 
ll·.lun·IO 
01·.1Ul·90 
tS·.Iul·IO 
ZI·M·tl ,, ...... 
u-aue·• ...... 
ZJ·..-90 
17·0ct·IO 
ZI·Oct·tl ...... 
ll·lov·90 
OZ·Dec-90 
16·Dec:·90 

71.00 
J9.00 
71.50 
74.00 
JI.OO 
61.SD 
15.00 
61.50 
61.00 
J'S.OO 
10.00 
71.00 
n.ao 
77.50 
70.00 
5J.OD 
I.OD 

40.00 
R.OG 
71.00 
71.00 
l9.00 
l'S.OO 
69.00 
JZ.GO 

IZ.OD 
5Z.OO 
54.00 
51.00 
6Z.OO 
51. DO 
56.00 
J6.00 
56.00 

741.10 
151.40 
686.40 
710.40 
741.10 
590.40 
116.00 
657.60 
65Z.IO 
no.oo 
768.00 
611.60 
691.20 
744.00 
6R.OO 
w.eo 

76.10 

199.20 
711.56 
771.44 
711.56 
lii.4Z 
741.SO 
681.62 
J1t.J6 

129.00 
559.00 
510.50 
6ZJ.SO 
666.50 
62J.SO 
602.00 
)81.00 
602.00 

• • 



DAtE 

JO·hc·90 
IJ·Jm·91 ,, ...... ,. ... , •. ,, ,,., .... ,, 
10· .. r·91 ,, ....... ,, 
01·Apr·91 , ..... ,. 
05·11ay·91 ,, ... ,.,, 

IOIAL 

SECI£1AIIAL DIIECI LAIOI 

YQ)LEI IIIUEI. L. JOHISial. V. MUllS. IC. fLOYD, A. AIIGLIII, A. 
·-----··········-··-· ················-···· ··--·--·····----··-· ··········--········· ····--·······-······· ·-········-·········· 
••• • .... • liS. • liS • • • •• ' ••• • ···--·····-·········· ·······-·······-·-··· ·······-············ ··--········-········ ···-················· ················--··· 

26.50 214.11 
45.00 41J.l5 
41.00 516.00 
2J.SO 252.6J 

24.00 251.00 
60.00 645.00 
60.00 645.00 
51.00 6lJ.50 
51.00 541.25 

......••....••....... •..••.••....•.•...... ·········-·········· ········-····-······· -··-···-··········--· ·············--······ 
1.766.25 16.zot.67 ees.oo 9,469.10 4,620.50 44,615.5J 4,J94.l5 ]5,2l6.61 2,]0).00 11,522.26 674.00 5,265.05 ..................... ..................... .................... ..................... ..................... . ................... . 

IOIAL SECIEIMIAL DIIECI LUOI DOllAIS IZ9,J71.l2 
•••••••••••• 
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'Ill CD 
INDING 

Tl. IILATD TIAVIL 

... , . TAll 
.......•.• ························•·· ·····•······· .•........ 
10•1ov•IS VI' TUVIL AGIICY 
10•Mav•l5 VI' TUVIL AGIICT 
10•1av•IS MILWIG, GLIMN 
10•1av•IS VI' TUVIL AGIICY 
10•Nov•IS IIMI, ALAI 
10•Mav•l5 YIIOWIMI, DAVID 
Z4•Nov•IS VI' TUYIL AGIMCT 
OI•Dec•l5 .IOIINIOII, ALJIID 
ZZ•Dec•IS GALLAGMII, .IOMN 
ZZ·Dec•IS VI' TUYIL AGIICT 
ZZ•Dec•IS ALLIN, GIOIGI 
OS•Jan•l6 IGLIIILLO, •aelfAIL 
05•Jen•l6 .....,. .. WQILD TUYIL 
OJ•Jen•l6 AllOW LIMCUIIII 
06• .IM•I6 ALLII, GIOIGI 
06• .IM•I6 Y., TIAVIL AGIICY 
06•.11ft•l6 UMI, ALAI 
19•.11ft•l6 V" TIAVIL AGIMC'f 
19•.1M•I6 V" TIAYIL AGIJCCY 
19•.11ft•l6 YIMGWIJCI, DAVID 
19•Jift•l6 YINOWINI, DAVID 
19•.11ft•l6 V" TIAYIL AGIMCT 
OZ·•eb•l6 MILVIG, GLIJCM 
OZ•,eb-16 SDLIIILLO, •teMAIL 
OZ•,eb•l6 MILVIG, GLIJCN 
OZ•Jib•l6 SO.IIIL&.O, •leltAIL 
16•,1b•l6 ......,Til WQILO TUVIL 
16• '*16 IDIIGITI WQILO TIAVIL 
16•,eb-16 AIICII LIMCUIIMI 
DZ•Mar•l6 SO.IIILLO, •leNAIL 
OZ•Mar•l6 IOLIIILLO, •ICMAIL 
OZ·•ar•l6 ALLIN, GIOIGI 
OZ·Mar•l6 IOLIIILLO, •ICMAIL 
OZ•Mar•l6 .IGIINICII, ALPIID 
OZ•Mar•l6 AllOW Ll.auiiMI 
OZ·•ar•l6 .IOMNIOII, ALliED 
DZ• .. r•l6 IOLIIILLO, lleJIAIL 
OZ•Mar•l6 AllOW LIMDUIINI 
16• .. r•l6 SGLIIILLO, •reNAIL 
16• .. r•l6 SOLIIILLO, IICNAIL 
16•Mar•l6 SOLIIILLO, IICHAIL 
JO·•ar•l6 JDIIIITI aLD TUVIL 
JO·•ar•l6 IIOIIIaiTI au TIAVIL 
30•Mar•l6 AIICII LIIIUI. 
JO• .. r•U AI.UII, GICIIGI 
1J•Apr•U VI' TIAVIL AGIICY 
1J•Apr•U llllllnl aLl TUWIL 
1J•Apr•U .-. .. , ALII& 
1J•Apr•l6 IIU, WILLIM 
1J•Apr•U .-. ... , ALIID 
1J•Apr•M Yilt TUVIL AGbC'I 
1J•Apr•l6 IGUIILLO, IICUIL 
1J·-·M VI' TIAVIL AG111CY 
13·-·16 ..u.IL, IICIAID 
1J•Apr•M 1111111!1 taLl TIAVIL 
13·-·16 VI' TIAVII. AG111CY 
tJ·•·• ..._,ALita 
tJ·-·16 .IOIIID, ALRa 
13·-·16 .IOIIID, ALPIID 
1J•Apr•l6 ......... . 
13···16 VI' TIAVIL AIIIICY 
1J•Apr•M ......_,ALBa 
1J•Apr•l6 ALUI, GIGI. 
1J•Apr•l6 IDIGITI au TIAVIL 
tJ•Apr•M IOI.IIILLO, MICUIL 
1J•Apr•l6 YIP TIAVIL AGIIICY 
1J•Apr•l6 VI' TIAVIL &GIMCY 
1J•Apr•l6 .... , ALPID 
1J•App•l6 .-. .. , AUIID ' 
13·--16 -.aaLLO, IICUIL 
1J•&pr•l6 IIUMIL, IICIAID 
1J•Apr•l6 IIUMIL, IICIAID 
·~-~~-~ ..... --~~ 

• 

4n:ao 
622.00 
129.76 
475.00 

1,151.71 
95.15 

910.00 
6,259.05 

616.56 
535.00 
63.92 

127.74 
237.00 
1sr.ao 
962.61 
269.00 

1.65 
490.00 
490.00 
az.a 
az.az 
459.00 
243. ,. 

1,105.21 
Z4J. 11 
310.36 
490.00 
490.00 
166.00 
346.55 
512.36 

2,715.41 
346.51 

S,ZZI.01 
71.00 

110.30 
1,005.00 

78.00 
167.46 
167.46 
167.15 
111.50 
39.50 
39.00 

1,359.49 
196.00 
536.00 
J01.D 

1,610.99 
JOt.D 
196.00 
9Z.SJ 

196.00 
136.56 
5J4.oo 
196.00 
MJ.41 

1,420.71 
2,513.50 
2,az,sa , .... 

MJ.49 
597.11 
457.00 
416.10 
n.oo 
1J.oa 

1,4zo.n 
161.49 
417 •• 
136.54 
116.54 . ,..,. -

1J 
13 
1] 
1J 
1J 
13 
tl 
13 ,. 
13 
1J 
12 
tZ 
12 
1J 
13 
1J 
16 
9 
9 

16 
16 
9 

12 ,, 
12 
12 
17 
12 
10 
9 

1J 
15 
1J 
12 
12 
12 
1Z 
tO 
9 

1J 
9 

16 
9 

13 
16 ,, 
17 
1J 
12 , 
9 

1J 
17 
9 

12 
11 
10 
1J • 17 
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Tl .. IILATID TUVIL 

"II CD 
INDUIG IIMI ~· MCUIIT I TASC ····••···· ••••....•••.•••............ ·······•····· ·········· 

1J•Apr•l6 11\ML, IICIIAID 136:5' 1J 
1J•Apr•l6 "OMIISCII, ALfiED 563.49 1Z 
1J•Apr•l6 0\MIL, IICWO 136.55 16 
27•A,.-•16 AllOW L UQIIIIII 41.9J 17 
Z7•Apr•l6 ALLIII, GIGIGI "'·" 1J 
27•Apr•l6 AIICII LIICIIIIIII 105.92 12 
Z7•Apr•l6 "OIIIISCII, ALFIID 30.51 14 
27•A,.-•16 "C»>IISCII, ALFIID J0.5Z I 
11•May•l6 ....._,, .. \DILD TIAVIL 490.00 1Z , ........ .1011111011, ALFIID 423.10 1Z ,, . ._ ... U&MIL, IICMAID 113.44 17 
11• .. y•l6 TMOCAI, QIIIIITN 209.21 17 
11•teey-16 IOLIULLO, JUCNAIL 467.11 17 ,, . ._ ... ....,Til taLl TIAVIL 441.00 12 , . ._ ... YIIIOWIIII, DAVID 900.56 • , .•. , ... ....,, .. WCILI TIAVIL 441.00 17 ,, . ._ .. IOLIIILLO, MICMAIL 57!.16 17 ,, . ...., .• .IOIIIICII, ALFIU 256.54 17 
11•May•l6 IDLIIILLO, MICNAIL 467.19 1Z 
11•May•M ALLIII, GIOIGI "'·" 13 
11·May•l6 ICLEIILLO, MICMAIL 237.15 1Z 
11•May•l6 ......:IUTM WDILD TIAVIL (64.67) 15 
11•May•l6 VI' TIAVIL AGIIICY 231.00 , 
11·"-Y·I6 .IOMII-, ALFIED JZO.ao 10 
11•May•l6 SGI.IIILLO, MICNAIL 57!.17 1Z 
11•May•l6 IOLIIILLO, MICMAIL 491.50 11 , ....... VI' TIAVIL AGIIICY 251.50 1Z 
11•May•l6 VI' TIAVIL AGINCY 232.50 I 
11•18y•l6 MILVIG, Gl.llll 561.06 11 
11•May•l6 IOLIIILLO, MrcRIIL 237.15 10 
11·....,. .. UUIIL, IICMAID 113.45 1Z 
11•May•l6 .....autll waiLD TUYIL 490.00 17 
11·••y·l6 ...CUTII WCILD TIAVIL (64.") 16 ,, ... .,. .. Tlall, UIIIIITII 109.21 12 
11·•May-16 VI' TUVIL AGIIIC't 251.50 17 
11•May•l6 JCIIIGJTII WCILD TIAVIL 151.00 9 
ZS·May•l6 SOLIULLO, Ml CMAIL 557.53 1Z 
ZS•Mey•l6 .IOMIISGII, ALFIID 1,003.42 9 
ZS•May•l6 ...CUTII WOILD TUYIL 151.00 17 
ZS•May•M AllOW LIMCIUIIIII 103.00 11 
Z5•May•l6 .aoetllltll, ALfiD 1,00J.4Z 17 
ZS•teey•l6 AIIGI LIIIIIIIQ J9.00 12 
ZS·May•l6 MICII LIIGIIIIII 55.10 17 
ZS•May•l6 _. ... , ALFID 1,GOJ.4Z' 1Z 
ZS•teey•l6 .....ana waiLD TIAVIL 79.00 1Z 
ZS·•av·l6 ALLII, GIGI •. 2,173.71 1J 
Z5•May•M 811D, ALFID 1,00J.41 10 zs • ..., ... AIINII WilLI 27.60 1Z 
Z5•May•l6 AIICII Lllallllfl 1JJ.10 tZ 
25•Merl6 .IGIID, ALFID 409.5J 10 
ZS•May•l6 111111111 \aLl IIAWL 79.00 10 
ZS•IIay•l6 AIUC.T tiiiiLI Z7.60 17 zs • ...,.. aiiD, ALFID 409.53 9 zs • .., •• AIIJICIT WIIIILI 27.60 10 zs • .., ... III.I.UO, MICUIL 5S7.5Z 17 zs • ._. .. .DIID, ALFID 409.5J 1Z 

• ZS•IIIrM Mlal Ll .. l. 55.10 10 
zs·~~~r• M1a1Ll ... l. J9.00 17 zs • ..,. .. .MIIIID, ALIIID 409.D 17 zs • ..,. .. .aiLLO, IICUIL 512.91 17 .......... Al.t.a, .GIGI • •• 1J .......... ALLD, •aa• 19t.JO 1J .......... IDIIIITI \aLl TUVII. 151.00 17 zz ........ .IOIIID, ALPIID 141.11 17• 
Z2•.1un•l6 .DHID, ALPID 47Z.a 10. 
ZZ•.I...-16 AIUCIT YICIILI 11.40 17 
ZZ·tlun•l6 IDLIIILLO, IICIAIL JZ.SI 17 .. ZZ•.Iun-16 IGLI.LLO, IICUIL 32.51 1Z 
ZZ•M-16 .IOIIID, AI.PID .. 141. ,, 1Z 2111 ZZ•.Iurt•M AIIPGII WIIIILI • 11.40 1Z 
ZZ•.Iurt•l6 .IOIIID,_AL,~D 47Z.a 9 



Tl .. IIUTID TIAVIL 

Pill CD 
. IIIDIMG ... ... T. TAll ..•.....•• ........•.................. . ............ . ......... 
Z9•Jw.•l6 ......,.. taiLD TIAVIL (39.50) , 
Z9•Jw.•l6 .....,, .. WQILD TIAVIL C39.50J 16 
Z9•.1Wt•l6 (470.35) 12 
Z9•JWt•l6 TNCII&I, UIIIIITII 10.45 12 
29•.1\1\•16 .&Ollila, ALIIID 1,420.71 15 
Z9•Jw.•l6 JCMIIGI, ALfiiD 495.41 15 
29·.1~·16 IINI, AW U6.D • Z9•J&M'·I6 AllOW LIGIIMI Z2.4Z 12 
29•.1Wt•l6 ALLII, GIGIGI 609.50 1J 
29•.1Wt•l6 JOMIID, ALfiD 301.ZS 12 
29•JWt•l6 .IOMIIICIII, ALfiD 495.41 1J 
Z9•JWt•l6 AllOW Ll*"'llll 217.43 17 
Z9•.1Wt•l6 .101011011, ALfiiD C2,S1J.55J 1J 
29•JWt•16 IOLIIILLO, •ICKAIL '"·" 17 
Z9•Jw.•l6 JOIUIICII, ALfiD Z,S1J.5S 1J 
29•.1Yt•l6 TIDAl, IIIUIITII 10.45 17 
29•JWt•l6 IIMI, ALAI 5S4.SJ 14 
Z9•.1Wt•l6 .IONIISCII, ALFIID 301.23 17 
Z9•J&M'•I6 .&ONIISCIII, ALFIID 495.41 , 
29•.1Wt•l6 ALLIN, GIOIGI 1,660.40 1J 
Z9•.1Wt•l6 .ICMIISOII, ALFIED C2,1ZZ.52J • 29•.1Wt•l6 JCHISCM, ALFIIO 495.41 10 
29•.1Wt•l6 .IOMIID, ALfiU 495.41 12 
Z9•.1Wt•l6 .&Cilia, ALliED ",420.70) 10 
29•.&Yt•l6 JCMIIIOII, ALFIID (301.23) 17 
29•.&Wt•l6 .lOMIID, ALliED 1,420.70 10 
29•.1Wt•l6 IDIIGUTM taiLD TIAVIL 19.00 17 
29•.1\1\•16 SOC.IIILLO, •1 CWL 191.94 12 
29•JWt•l6 ....a~TM WOILD TIAVIL 19.00 12 
29•.1\1\•16 .&OMIID, ALfiiD (301.23) 12 
29•JWt•l6 .IOKIIICII, ALfiD C1,4ZO.n) '' 29•.&Wt•l6 JOMIIICII, ALfiiD 2,1Z2.52 • 20·Jul•l6 OWIIL, II CMAID 15.49 , 
ZO•.Iul•M D\MIL, IICMAID 151.04 17 
ZO•.Iul•l6 0\ML, IICIIAID 151.04 1Z 
2D•Jul•l6 ALL Ill, GIGIGI zao.oo tJ 
20•Jul•M 11\ML, IICMAIO 151.04 1J 
ZO•.Iul•l6 D&ML, IICUID 15.49 " 20•Jul•l6 IIMI, AUII 455.96 • 03•Au1•16 IOLIIILIA, •ICUIL 414.66 1Z 
DJ•AUI•M ALLIII, GIGIGI 1,247.15 13 
03•Au1•16 YIP TIAVIL AaiCY 294.00 17 
GJ•AUI•M ALLII, UGIGI 604.20 1J 
OJ•Aui•M YIP TUVIL AGIIIC"f m.oo 1Z 
03·Aul·l6 III.IUL&.O, aiCUIL "'·" 17 
GJ•Aui•M IINI,AUII 454.37 14 
OS•Aue·M ... ,AUII S7S.D • 17·Aul·l6 ALLII, .OIGI 61Z.70 1J ,, . .,. ... MD Ll.a.l• zz.oo 9 
17•Au1•16 ........... 101.10 1Z 
t7•Au1•16 .-a, ALfiiD 101.09 , 
t7•Au1•16 .... ,AUla 101.09 10 ,, ........ UM,AUII 347.11 1J ,, . ..,. ... .--...... 101.09 tJ 
t7•Au1•16 ALUI, .... 119.20 13 
t7•Aui•M UIII,AUII 549.07 I 
t7•Aui•M .... , ana .... ,, 
Jt•Aui•M IIIIIIITI waii.O TIAVIL 490.00 17 
Jt•Aui•M .aiLLO, aJCUIL "'·· 11 
Jt•Aui•M JIIIIIITI tDI.I TUVIL 1t.OO 17' 
Jt•Aui•M IDIIIITI tDI.I TIAVIL 4clo.oo 11 
Jt•Aue•M IIUIIUO, IICUIL 149 •• 17 
Jt•Aui•M A11C1J Ll.a.l• • zs.so 11 
St•Aui•M AUU, •aa• 1,017.111 tJ~· 
31•Au1•16 IDIIIITI tDLI TIAVIL 1t.OO 12 
J1·Aue•l6 AIICII Ll_,.l. u.so 17 

• t4•1ep-16 III.IIILLO, aiCUIL CZ1.50) 1Z ,, ........ ICIUIILLO, IICIAIL czt.so, 17 ......... ._L, IICUII .. 41.16 17 ........ AIICII LIIGIII. ; 46.00 17 ...... ll&leL, IICUID Z4S.OI , 2112 ........ ... L, IICUID ·. 41.16 1Z a . ._._ &IU!e~T ~Ill ••• 17 



Tl .. IILATID TUVIL 

'Ill CD 
IMOING .... AMCUIT I TASC 

....••..•. ·······•·•··•······•······· ·····•···•··· .......... -. 
21·1ap•l6 .IOUSCII, ALFIID zsa.rs 9 
Zl·l-·16 U&ML, IICWO 245.06 " 21·1..-16 .IGIIND, A&.FIID 459.37 12 
21•1ep-16 ICLIIILLO, •ICHAIL ao.u 17 
Zl•l,..-16 IO&.IHLLO, •nCICAII. 10.44 12 
ZI•Sep-16 .ICMIISOI, AUIID 536.54 '' 21•1-.a•M IIOIIGITII WILD TUVIL na.ao 17 
Zl·leo·l6 AIIPOIT WMIILI 36.10 10 
21•1.,•16 AIIIIOIT WilLI 36.10 12 
21•1ep•l6 AIICIW LIJGISI Q 46.oa 17 
Zl•lep•M .ICMIISCIII, ALFIID 423.21 10 
ZI•S.,-16 AllOW LIMIIIINI J6.oa 17 
ZI•Sap-16 .IOMNSOI, ALFIID 72.59 17 ......... AIIGW LIJIQUSIIII 46.00 17 
21·1~t~•l6 IOLIIILLO, •ICKAIL 242.19 17 ......... AllOW LIICIIIIMI 46.00 1Z •.. ., .. ALLII, GIOIGI 2,939.25 13 
21•1ap•l6 AIIPOIT VMIILS 36.10 9 ......... .IOMNSCIII, AI. FIID 116.23 17 
21•Sep•l6 AIIGW Llta.IIINI 36.00 12 
12•0ct•l6 AII~T VMIILI 21.aa 17 
1Z•Oct•l6 .IOMIID, ALFIID 53.77 10 
1Z•Oct•l6 JONNIOII, ALFIID 53.17 9 
12•0ct•l6 .1011111011, ALFIID 53.79 17 
12•0Ct•l6 AII~T VMIILI 21.oa 10 
t2•0ct•l6 AII~T WMIILI 1J.OJ 12 
1Z•Oct•16 AII~T WNIILI J4.0J 9 
Z6•0ct•l6 SOLIIILLO, •ICMAIL 417.41 17 
26•0ct•l6 .....auTN WILD TIAVIL 79.00 17 
26•0ct•l6 ALLII, GICIGI Z, 144.96 1J 
Z6•0ct•l6 AllOW LIICIIIIII 19.50 17 
26•0ct•l6 IGLIIILLO, •ICKAIL 417.4t 1Z 
26•0Ct•l6 .....,, .. WDILD TUVIL 79.00 17 
26•0Ct•l6 ...._.,TN WILD TUVIL 79.00 12 
26•0ct•l6 AllOW LIJIQUSINI 19.50 12 
09•Nov•l6 ....an'll ... LD TIAVIL J5.00 17 
09•11ov•l6 SOLIIILLO, •ICMAIL 326.92 tZ 
09•11ov-16 ~~ ... LI TUVIL 79.00 12 
09•1ov•l6 ......,. .. WQILI TUVIL 79.00 17 
09•1ov•l6 .ICICID, ALIIID 5s.ao 12 
09•Nov•l6 .ICIII, IVIIITT 246.67 17 
09•11ov-16 VIP TUVIL AGIIC'f 240.00 17 
09•Nov•l6 lllllllfl WQILI TUVIL 19.50. 17 
09•1ov•l6 AIIGII LlJIUI. 44.11 12 
09•1ov•M VIP TUVIL AGIIC'r 365.00 12 
09•1Gv-16 ALL,IDWAID 151.42 12 
09•Nov•l6 llllllrfl WlaU TUVIL 79.00 17 
09•11ft-16 ALL,DWUI 151.40 t7 
09•Nov•l6 VIP TUVIL AGIICT 365.00 17 
09•110v-16 Jllllllh DLI TUVIL 19.50 t2 
09-IICIV•M AllaiLI_,.Ia t46.4Z 17 
09•10¥-16 tDII, MUTT 111.aa 1Z 
09•1ov•l6 VIP TIAVIL AGDC'f 240.00 tZ ....... IIIII:IUTI WDILI TUVIL J!I.OO 1Z .. ...,. .. IIIII:IUTI WlaU TIAVIL 79.00 12 .. ..,. .. ..., u .... J9.01 17 ....... IOLIIILLO, IICIIAIL JU.91 17 •.. ., ... ALUI, •a1• !1,124.70 1J 
09•1fowel6 AIICII Ll_,.l. 61.63 1Z 
09•110v-M ........... !11.00 17 
D•low-16 ALLII, aa1• 6f6.01 tJ 
D•lkw-16 ............. JZ4.aa 17 
Zl•low-16 ........... • 124.09 -16 
ZS•Iow-16 a1a, ALPIID SZ4.ot ·15:' 
U•lov-16 .IOIIIIQI, ALPIID 324.09 ,, 
Zl•lov-16 ALUI, GIGIGI ns.so 1J 
07•0ec•l6 VIP TIAVIL AGIICT 301.50 17 

2113 £. 07·Dec•l6 VIP TIAVIL AGIKCT 301.50 17 
07•Dec•l6 '" TUVIL AGIICY •' 301.50 1Z 
07·0•·• VI' TIAVIL AGDCY • (301.50) 17 
07•0ec•M Yilt TIAVIL AGIIC'f 301.50 1Z 
ft7.a-.... ---· ............ . .... -



TUII IILATID TIAWL 

Pill CD 
INDIIIG ... MCUMT I TAU .........•....•.....•..........•..... ····-········ . ......••• .. 

07·0ec·l6 MCGII, MIVII 396.35 tZ 
07·Dec•l6 AliCIW UIGIS Ull 71.00 14 
07•Dec·l6 ALLIII, GIOIGI 1,906.51 13 
Z1•0ec•l6 ..ICNIISCIII, AL,.D 747.51 17 
21•0ec•l6 ALLIM, GIQIGI 2,193.35 13 
21•Dec•l6 JONIIQI, ALPIID 112.19 10 
21•0ec•l6 .&OMIIIOII, A&.PIID 65.29 12 
21•Dtc•l6 .IONIIIQI, AL,IID 112.10 13 
04•.11ft•l7 ALLII, GIOIGI 6U.15 13 
04•Jift•l7 ALLD, GIOIGI 935.70 . 13 
11•Jift•l7 AI.LIII, GIOIGI 1,239.50 13 
11•Jift•l7 VI' TUVIL AGIMCY 293.00 12 
11•Jift•l7 V" TIAVIL AGIICCf 293.00 17 
01·••17 IIILVIG, GLINIC 213.t6 12 
01•,eD•I7 MILVIG, GLIIIII 213.16 17 
01·••·17 V" TIAVIL AGIIICY 326.00 14 
01·••·17 ALLIM, GIOIGI 1,173.10 13 
01•FID•I7 ALLII, GIOIGI 935.20 13 
Ot•Ftb•l7 YINOWIIII, DAVID 51Z.29 14 
15•re-e7 ALLIM, GIOIGI 1,936.95 13 
15·,•·17 ..IOMIISOM, AUIID 264.13 13 
01•Mar•l7 V" TUVII. AGIIICY 316.50 17 
01·Mar•l7 THOIIITCII, IUFUS 330.91 17 
01•Mar•l7 V" TUVIL AGINCY 244.00 12 
01·Mar•l7 VI' TIAVIL AGIIICY 244.00 17 
01•Mar·l7 V" TIAVIL AGIIICY 316.50 12 
01•Mar•l7 TIIGIIITCII, IUFUI 330.91 12 
15·-r·l7 ALLII, GIOIGI 994.50 13 
1S•Mar•l7 ....aulJI WOILD TUVIL 151.00 17 
15·Mar•l7 .1011111, IVIIITT zn.zs 17 
15•Mar•l7 ALI.II, GIOIGI 1,005.00 1J 
15·Mar•l7 ASMLIY, IICWD 453.96 12 
15•Mar•l7 .IOMID, AL,.ID 737.31 13 
15•Mar•l7 ~-. ALFIU 737.39 10 
15•Mar•l7 ALLIII, GIOIGI 1,276.00 13 
15•Mar•l7 JONIIOI, ALPIID 737.39 15 
15·-r·l7 JCIIII, IVIIITT 2n.zs 12 
24•Mar·l7 .IOMIItal, ALFIID 1,729.50 10 
Z4·Mar•l7 .IGIMDI, ALfiiD 991.71 10 
Z9•Mar•l7 TMOINTCII, IUM 165.1Z 12 
Z9•Mar•l7 VIP TltAVIL AGIMCY 171.!0 12 
Z9•Mar•l7 TGIITC., MINI 101.55 12 
Z9• .. r•l7 TIIGIITCII, MIM 165.12 17 
29•Mar•l7 TMOUTCII, IUIUI 101.55 17 
Z9• .. r•l7 Vl' TIAVIL AGIJIC'f tn.5o 17 
Z9·Mar•l7 AL&.II, GIC:.GI 936.70 1J 
12•Apr•l7 ALW, •ca• 933.70 1J 
Z6·Apr•l7 A&.LII, GIGIGI 934.00 13 
26•Apr•l7 ALLD, GIOIGI 957.40 13 
Z6•Apr•l7 ALLII, GIOIGI 912.20 tJ 
10·--17 ALUI, GIGIGI 936.00 13 
10·-·17 VIP TMVIL AGIIC'f zso.oo 12 
10•...,.17 .DII, MUTT 169.67 17 
10•...,.17 JCIIII, 1V111TT '"·" 12 
10·--17 ALUI, GIGIGI ns.oo 1J 
10·--·7 TaiTCII, IUM 41J.37 11 
10·-·17 VIP TUVIL AGIIICY zso.oo 17 
24·-·17 .IOIIID,ALfiD 1,061.51 9 
24·..,.17 IIU.,IDIMIO .. 161.11 17 
24·-·17 .-...,ALnD ,.U.12 11 
24·-·17 ~.ALIID 1,729.52 '' 24·--17 .-a, ALRD MJ.tJ 12 
24·--17 .IMI, IVIIITT Z49.61 17 
24·--17 JOMD, ALPID "'·" t1 
24·---17 .DIIICII, ALPID an.as , 
24·--·7 .--.ALna 1,061.51 '' • 24•..,.17 .,..,, Mlm Z49.61 12 
24•..,.17 •a.a., IDWUI. '"·'' 11 

2114 24·--·7 ALLII, GICIIGI 
.. 1,910.10 tS 

07•Jwt-17 .... mam • 291.71 17 
07•Jwt-17 YIP TIAVIL .1G11CY Z7S.OO 17 

142.00 ,, 



·--~,-----~---
TIMI liLA TID TIAVIL • 

'Ill CD 
INOUIG . .... NCIUIIT I ··TASC 

.......... -·························· ············· ....•...•. 
07•.1"'•17 JOMIIIOI, A&.FIID 39Z.Z1 ,, 
07•.1"'·17 JOMIIIC*, AI.FIID • · 392.21 10 
07•J"'•I7 ALLII, GIOIGI I 1,026.40 1J ' 07•.1"'•17 .101111, MIITT 291.69 12 
07·J"'•I7 YIP TIAVIL AGIICY zn.oo 12 
07•.1"'•17 VI' TIAVIL AGIIICY 342.00 12 
21•.1"'•17 TNOIIITC., IUIUI JSI.Z7 12 
21•.J~.~t•l7 .tOMIIIOII, ALFIU 656.01 12 
21•.1~.~t•l7 A&. LIN, GIOIGI 107.00 13 
Z1•J~.~t•l7 VI' TIAVIL AGIIC'I JS9.00 14 
Z1•J~.~t•l7 JOMIIIGI, ALliED 656.01 ,, 
21•.1 ..... 17 TNOIIITCie, IUfUI SU.7S 14 
Z1•J~.~t•l7 VI' TIAVIL AGIIICT zrr.so 12 
21•.1""•17 ALUI, GICIIGI '·"'·'' 1J 
21•.h.n•l7 VI' TIAVI&. AGIIICY zrr.so 17 
21•J\oft•l7 Y" TIAYIL AGINCT 420.00 14 
21•.1"'•17 VI' TIAVIL AGIICY 420.00 14 
21•.1"'•17 ALLII, GIOIGI 1,027.05 1J 
21•.1"'•17 ALLEI, GIOIGI 1,024.95 1J 
21•.1w.•l7 IILL, EDWAlD 81.99 14 
21•.tw.•l7 IUSI, V. 5,550.64 1J 
21•.1"'•17 ALLIN, GIOIGI 1,029.11 1J 
21•.1"'•17 VI' TUVIL AGIMCT 760.00 12 
21·.1"'•17 TMOIIITC., IUM 197.17 14 
21•.1.,.17 .101111, IVI.ETT s2a.u 12 
19•Jul•l7 ALUM, GIOIGI 107.00 11 
19•.avl•l7 IILL, IDWAID 797.JI 14 ,, . .,_,,.,., VIP TIAVIL AGIIICT J41.00 14 
02•AU~•I7 ALLE•, GIOIGI 1,SJ1.SO 11 
OZ•A-..~•17 TMGIITC., IUNI 4Z9.JO 14 
OZ•AU~•I7 ALLII, GIOIGI 1,161.51 1J 
16•q•l7 TIIIOIITOit, IUM 615.41 12 
16•""•17 Y., TIAVIL AGIIICT 291.25 12 
16·Aue·l7 A&.LII~ GIOIGI 1,026.45 1J 
16·Aue·l7 YIP TIAVI&. AGINCT 291.25 17 
16·AU~·I7 TIIGMI, UttNITM 267.41 12 
16·Aue·l7 TIDIU, DttNITII 267.42 17 ,, ........ , VI' TIAYII. AGIMCY 291.25 17 
16•q•l7 YIP TIAVIL AGIKY 291.25 17 
16•Af4•17 tiCIIII, IVIQTT Z41.62 12 
16·AYe·l7 VIP TIAYIL AGIIICT 291.25 12 
16•Aue•l7 .-11, MIITT Z41.6Z 17 
16•q•l7 VIP TIAVIL AGIIC'l Zti.ZS 17 ,, ........ , AUIII,aOIGI t,OZ6.95 1J ,, ....... , VIP TIAVII. AGIMCT Z91.ZS 12 
16•q•l7 VIP TIAVIL AGIICY 291.25 12 ··-·11 AL&.II, GIOIGI ZOZ.6Z 13 
1J•IIp-17 CATLI•, ILAIU 697.61 10 
13·1--17 CATLII, IUlll 697.62 ,., 
1J•IIp-17 VIP TIAYI&. AGIIICT 224.00 ,., 
13• ... 17 YIP TIAVIL AGIICY 224.00 12 
1J• ... I7 .._, ALfiU au.oa 10 
1S• .... I7 VIP TIA¥11. AGIICI 364.00 1t 
1S• .... I7 CAtl.ll, ILAIU "'·'' 12 
1J•IIp-17 ~. ALRID t,OS6.25 12 
13• ... 17 VI' TIAVIL AGIICT 152.00 12 
13•11p-17 .-a, ALFID 121.99 17 
1S•IIp-17 ALUI, ... J,OU.61 13 
1J• ... I7 IU.II, OCIIALI 1,266.60 12 zr • ._.,, VI' TIAYIL AGIICY • 563.00 1J 
27• ..... 17 TMIGIITCII, IUM 415.57 12 .. Zf•lep-17 VI' TIAYIL AGIIC'f 239.00 12 zr • ._.,, .-.s, IYUITT 261.10 1Z 
Z7•tep.l7 VI' TIAVII. AGIJIC'f zzs.oo 17 zr • ..,.., _..., MIITT 261.11 ,, 
27• ..... 17 VI' TIAYIL MIICY zzs.oo 12 
27• .... 17 VIP TIAVII. AGIIICY 112.00 12 2115 ............ , VI' TIA¥11. AGIIIC'f 224.00 17 

·••w.-w ut.oo ,., 
.., .... ftft 12 



11-------------------.......--~ 
Tl.. IILATID TIAVIL ~ 

'IliaD 
INOIIIG ... ... ,. lase ·······•·· ..•........................ ············· .....•.... 

.• 11•0Ct•l7 ALLII, GIOIGI 1,216.20 ,, 
11•0Ct•l7 ILLII, DOU&.D 619.57 10 
11•0Ct·l7 VIP TUVI&. AGIICY : 96J.OO 10 
11•0Ct•l7 TUCieTGI, IUFUS 310.71 12 
11•0Ct•l7 I&.LJI, DCUU» 915.40 12 
11•0Ct•l7 JOitll, IYIIITT 160.07 17 
11•0ct•l7 PUIIT, GAIT 434.91 1S 
11•0ct•l7 IlL&., IDWAID 4ZJ.60 12 
ZS•Oct•l7 YIP TIAVI&. AGIICT 471.00 10 
ZS•Oct•l7 ta•tc., IUIUI 260.51 19 
ZS•Oct•l7 YIP TIAVIL AGIICY · 607.00 19 
Z5•0Ct•l7 VI' TIAVI&. AGIICY 609.00 19 
ZS•OCt•17 CATLII, IUIII 505.16 12 
ZS•OCt•l7 A&.LI., GIOIGI 1,561.40 1S 
ZS•OCt•l7 CAT&.&•, I&.AIII 505.15 ,, 
Ol•lov•l7 ALLE•, GICIIGI 1,166.45 1S 
Ol•lov•l7 TMGI.TCII, IUM 517.15 19 
Ol•lov•l7 ILLII, DQIIAU 7a6.U 10 
Ol•lov•l7 .101111101, "''liD 916.70 12 
Ol•llo¥•17 IILL, IDWAIO · 256.11 19 
Ol•lov•l7 .IOIHIICII, ALAID 1 ,119.6S 12 
Ol·•ov·l7 .IOIIIIIGM, AL'IID 1,179.62 17 
Z2•1ov•l7 IlL&., IDWAIO 411.97 19 
ZZ·Iov•l7 VI' TMVI&. AGEICT S71.00 1S 
Z2·1ov•l7 VIP TIAVI&. AGIICY 934.00 19 
2Z•Iov•l7 (117.25) 12 
ZZ·•ov·l7 A&.U•, GIGI. 2,490.55 1J 
ZZ·•cw•l7 VIP TMVI&. AGEICT SSI.OO ,, 
ZZ•Iov•l7 VIP TMYI&. AGIIa 351.00 ,, 
ZZ·Iov•l7 TIOIITCII, IUM 1,154.76 ,, 
ZZ•Iov•l7 (117.25) 17 
02•Dec•l7 VIP WYIL AGIICT (164.00) 11 
06-lte•l7 ILL II, DCIIA&.I 1,157. ,, 1S 
06•0ec•l7 ~-. A&.FIID 974.11 • 06•01C•I7 .IOIIIISGI, ALliED 1S1.JI 12 
06•Dtc•l7 ~ ... ALIIID 561.69 10 
06•0te•l7 .tOIUIICII, A&.FID 561.61 ,, 
06•0ec•l7 .ICIIIIOII, ALIID t,77Z.17 9 
06•0te•17 AU.IIl. GIOIGI 1,011.7D ,, 
CI6•0ec•l7 IU.II, DCIW.I 151.16 1S 
ZO•Oec•l7 VIP TIAVIL AGIICY m.oo ,, 
ZO•Oec•U VIP TIAVI&. AGIICY 911.00 19 
ZO•Ote•l7 VIP TIAVIL MIKT 4U.OO 19 
ZO•Oec•l7 (576.00) 19 
ZO•Oec•l7 11.&.11, Dai&L.D 1,660.60 1S 
ZO•Dec•l7 VIP TUVI1. AGIICr 734.00 . 11 
ZO•Oec•17 

AU.II, -· 
2,117.45 ,, 

ZO•Dec•l7 ............ Z11.4Z 19 
ZO•Oec-17 ALUII, GIOIGI 1,011.45 11 
ZO•Iec•17 VIP TIAVIL AGIIIC't 119.00 12 
Z0·0-·17 VIP TIAVIL AGIJICY , •.. ,, ....... AIUCIIf WMIILI U.1Z I ........ •u. ....... W.lt 19 ........ IILL, .... JZ1.96 19 ........ ~ .... ,... 117.51 ' ........ .-.al, ALRID "'·" 11 ........ Taata,.IUM ld.D 1S ........ AJUGIJ MILl u.ts ' ........ .-.a, IVIIITf S01.7S ,, ........ ...... , ALIIID • M7.ZS ,, ........ .MIIII, IVIIItt sot.7S 12 ........ VIP TIAVI&. AGUCT H4.00 '' ........ ALUII, GIOIGI ,, .... zo 13 
OS•.a ... u IU.II, DGIIAU (134.00) 1J ........ .._, ALfUD 167.24 10 ,, ..... 

ALUI, •aa• 2,SOI.I4 11 
17 ....... ALLD,GIGIGI ••••• 1J 2116 ..... J ...... ~~· GIGIII 1, •••• 1J 

--~ ,, ..... 11 ,.,.41 11 ._ 



Tl .. IILATID TIAVIL 

'lllc:D 
IMOIIIG IIMI MCI:IT I TASC 

.......... ····•···········•·········· ·····••··••·· .......... 

14···· VI' TUVIL AGIIIC\' 
. . 

(479.00) 19 

14····· VI' TUVIL AGIMCY (150.33) 10 
14•Fib•ll VI' TUVIL AGENCY (244.14) 17 

14····· ALLII, GIGIGI 1,094.15 13 

14····· JONIID, ALFIID 1,363.31 10 
14···· .IONIISOII, ALFIID 1,040.61 12 
21·,··· VI' TIAVIL AGIIICT 390.00 9 
21·••·• ALLII, GIGIGI 1,017.45 13 
21···· ALI.b, 110111 1,090.60 13 , .... , .. IILL, IDVAIO 212.56 19 
13·-r·ll .ICIIII, IVIIITT 119.06 12 
13·••r·ll ALI.b, IIOIGI 1,017.95 tJ 
13·Mir•ll .ICNII, MIITT 119.09 17 
1J ... , •• ALl. Ill, II Gill 1,011.70 13 ,, .... , .. TNIOIITCII, IU.UI 1,ZD7.1J 9 
Z7·••r·ll VIP TIAVIL AGENCY 616.00 19 
27·-r·ll VIP TUVIL AGIIfCY U4.SO 17 

· 27·M•r·ll VIP TIAVIL AlllfC'f 90.00 12 
27•Mir•U .IGNIIIOI, ALP~ED 60.10 I 
27·••r·U VI' TUVIL AGINCY 224.50 12 
27•Mir•ll .IOIIID, A&. PIED 161.97 17 
27•Mir•ll VIP TUVIL AGIIICT 667.00 13 
27·Mir•ll ALLD, GIOIGI 2,732.61 13 
Z7•Mir•ll IILL, IDWAIO 59!.92 19 
27•Mir•U YIP TUVIL AGIKY 90.00 17 
10•Apr•ll JQIII, IVIIITT 316.61 17 
10·Atar•U .Iaiii, IVIIITT 316.60 12 
Z4•Apr•ll VIP TUVIL AGIIIC\' 1,005.00 2J 
24•Apr•U VI' TUVIL AGIMCY 1,254.25 12 
Z4•Apr•ll TMOIIITOI, IUIUI ZZ9.ft D 
24•Apr•ll VUI TIAVII. AGIIfCY 141.7! 17 oa ... ., ... VIP TIAVIL AGIJfCY 390.00 11 
01·....,·11 ILLII, DGIIALD 345.09 12 
OI•Mey•ll TICICIITOII, IUM 692.21 9 
OI•Miy•ll IILL, IDW.UO 679.79 12 
OI•Miy•ll ILLII, OOULD 7!3.04 13 oe ... ., ... ILLII, DGIIALD 391.54 D zz.,..., .• VIP TIAVIL AGIMCY 616.00 9 zz ••• ., ... VI' TIAVIL AGIIICT 616.00 13 
2Z·Miy·ll YIP TIAVIL AGIIICY Z,3ZO.OO 13 zz ••• ., •• IILL, IDWAID 202.14 9 zz • ..., •• IILL~ IDWAID 1,011.73 10 zz • ..., ... ILLII, DCIIALD Ut.SJ 1J zz .... ., ... TaiTCII, IUM 242.31 13 zz .•• ., .• VIP TIAVIL AGIIC'f 616.00 9 zz • ...., ... 1011, lALII 1,116.94 9 
OS•.IW'•II IILL, IIWAID 413.07 ,, 
OS•JW'·· VIP TIAVIL AGIICY 496.00 9 
OS·J~·II JCIIII, IVIIITT 443.61 1Z 
05•J&.n•ll VIP TIAVIL AGIIC'f 5!6.00 1J 
OS•J&.n•ll YIP TIAVIL AGIICT 610.00 19 
19•J&.n-U VIP TIAVIL AGIJICY 1,623.00 12 
19-JW~-U lUll, DCIIALD 2'1.9J 1Z ........ VIP TIAVIL AGDCr 1,100.00 12 
26-J .. •U ~.IIIIIIT 779.54 tJ ........ .-.,liMIT z,oa.zo 1J ...... II., YILLIM 1,7R.10 tJ ...... lUll, DGULI . 625.17 12 
26•41..-U .IMI, MUTT 591.96 11 
OS•.Iul•U ILLII, DC*ALO 61.J1 21 
OS•.Iul•U ILLII, DCIIALI 61.J1 Z2 
QJ•""l•U T ... TCII, IUAII tz.so Z1 
17•.1ul•U .MIIIID,UUIT 2,"1.00 tJ 
J1•Jul•ll tN~~~a, UUIT 1,239.14 1J :' 
Jt•.lut·• TDITCII, MIRII 326.55 11 
Jt•Jul•U .ICIIII, MUTT 113.91 1Z 
J1•Jul•ll .DIIIIII,UIIIT 1,502.00 1J .. J1•.1ul•ll ILL II, DCIIA&.D 591.26 12 
J1•.1ul·• .LL, IDWUD 725.99 12 2117 14•Aui•U .-a,· l-IT 711.00 tJ 
14•Aui•U VIP TUVIL MDCr 100.00 12 
14·*'1·11 .-a, IVIIIn 3!6.97 12 
14•A&.•&a Vt• ft&WL ~ La.&. ftA •• 



Tl .. IILATD TIAVIL 

'Ill CD ~ 

IIIOIIIG IIMI ~,. TASC ..........••.....•.••.••.••....•....• ............. ···•·•·•·• . 
14•lul•ll ~-. IIHIT 110.00 13 
14•AUI•U YIP TIAVIL AGIWCT 496.00 12 
14•AUI•U YIP TUVIL AGIMCT 496.00 12 
14•AUI·II Yl' TUVIL AGIIICY 496.00 12 
14•AUI•II Yl' TUVIL AGENCY 900.00 12 
21•AUI•II .IOMI .. , IIIIIST 1,466.57 13 
ZI•ALII•U .IOKNSOI, IINist 710.00 13 , ...... -'OICIDI, IINIST 1,620.U 1J , ...... .lOaD, IIMIIT 3,069.11 13 , ...... IILL, IDWAIO 502.76 19 , .. .,.. YIP TUVIL AGINCY 516.00 12 , ....• Yl' TUVIL AGIMCT 476.GO ,, , ...... YIP TIAVIL MINCY (90.00) 12 zs ..... 1011, ULIII 1,411.17 9 
25•1ep•U .IOU .. , IINIIT 1,JI9.U 1J 
u-s.-u .IOHSCII, IIIIIT 71J.20 1J 
zs-s.-u Y., TUVIL AGIMCY 496.00 24 
zs-s.-u 1011, ULPII 1,166.74 , 
Z5·Sest·ll 1011, UL'M 450.55 12 
ZS•Iep-11 t!LLII, DOIIALD 92.19 12 
09·0c~-· ILLII, DONALD 246.01 24 
09·0c~·· ~-. IINIIT 1,139.44 13 
09-oc~-• .IOMIISO., UNliT 711.00 13 
09·0c~·· YIP TIAYIL AGIIICY 910.00 n 
U·Oc~·U .IONUCII, IINIIT 3,002.12 1J 
06•110¥•11 JOMIIQII, IIQIT 145.15 t3 
06•10¥•11 1011, IAL'II 5,276.46 . I 
06•Mw•ll TaiiTCII, IUM 291.30 12 
06•1fov•U JOICIIICIII, IIMIIT 926.50 13 
06•Mov•U .&Citll, MIITT 87.55 12 
06•10¥•11 ILLII, OGIALD 361.00 12 
06•Mov•U IILL, IDWUD 650.13 12 
06•Now•ll .IOMIISCIIII, UNliT 2,194.52 13 
ZO·Mov•ll YIP TUYIL AGIICY 696.00 12 
ZO•Mow-U VI' TUVIL AGIMCT 351 .oo Z5 
ZO·Mov•ll Yl' TUYIL AGIIIC'f 17'Z.D 9 
ZO•IIov-11 VI' TUYIL AGIIICY 271.00 9 
ZO•Itov•ll JOifiD, IIIII lT 126.43 1J 
ZO•Ifov•ll YIP TUVIL AGIICT 411.ao 12 
ZO•IIov·• YIP TIAYIL AGIIfC'f 6M.oa 12 
04·0•·• .101111011, DIIIT 4,015.11 13 
11·0•·• .&OIIIa, .... , 3,126.41 1J 
11·0•·• YIP TIAYIL AGIIC'f 369.00 24 
11•0..:•11 TIIGIITCII, IUM 20.5a 24 
1I·Oec•U 1011, uu• Z25.9t 21 
1I·Oec•U ILLII, DCIIALD 12.47 24 
1I·Oec•U .......... , 719.40 13 
11•0tc•M ICGII, MIYII 10.00 12 

· 1I•Oec•U VI' TUVIL AGIICY 369.00 24 o, ....... ..... ..... , 3,571.06 1J 
01•.1_..19 ~ ...... .,. 190.00 13 
Ot•.llft-. II., VILLIM 1,419.91 13 
Ot•.llfteB .MIIIIal, IIIIIIT 117.91 1J 
Ot•.IM-. .... U&.H ,_., Z4 
01•.1M-. ILLJI, DGIALI m.• 12 
Ot•.IM-. VI' TIAVIL AaiCY 460.00 12 ,, ...... ...... , ... IT 2,Z91.M 1J ,, ....... VI' TUVIL AIIIC! ma.so 24 
ti•.IM-. Tal!., IUIUI 77.11 24 
Z9•Jift-. JDIIII-, IDIIT I,JZO.J7 1J 
29•.11fte. C27?.00) 1J 
29·.1--· cm.aa, ,, 
12•1~~t-• -...... • zoa.a 21 
12·1--B ........ IT "'·" 1J 
12·,--· .._,IIIIIT 1,151.00 1J 
12 .... , •• ............. , . 1,"9.61 , 
12·t~ar·• .......... , a2.21 13 .. 12 .... , •• IIU,IDUAID • •• 12 2118 1z ... , •• .1011a, a•st J,"'.lS 1J 
12·..,.·• II.LII, DCIIALD 111.91 12 ........ 10111, Ml 251 •• 11 ...... jGIIIJ .. , a.ay 1,"'.71 11 z.a ...... ILLJI. OCIW.a . "'" .. . .. 



TIMI IILAT!D TIAVIL 

HIICI» 
IIIDJNG .... .-:&liT I TASC 

.......... ···•······················· ........••.•• ..•....... . . 
26• .. r•89 IILL, EDWAlD 635.30 19 
26•Mar•l9 ILLII, DCULD 376.44 12 
Z6·M•r•l9 IILL, EDWAlD 611.10 12 
Z9•Mir:a9 TMOINTGII, IURII 101.55 12 
29•Mar•l9 TMOIITCII, IURII 165.U 12 
09•Apr•l9 .101111, lVII lTT 911.97 12 
Of•Ap.-•19 JONIIGII, IIIIST . 101.00 13 
09•Apr•l9 .IOUIGII, IIIIIST 1,007.49 13 
09•Apr•l9 MIUIGII, IIHST J,6JZ.91 .13 
09•Apr•l9 1011, IAL'I 205.64 21 
23•Apr•l9 VI' TIAVIL AGIIIC'f 439.00 11 
U·At:M"·I9 JOICID, IIIIIST 111.50 13 
D•Atw•lt JONNIOI, IIIII lT J,074.1S 13 
23•Apr•l9 VIP TIAVIL AGUCT 440.00 11 
Z3•Apr•l9 'VIP TIAVII. AGIIIC'f 440.00 11 
2J•Apr•l9 VI' TIAVIL AGIICT 456.00 11 
23•Apr•l9 JONISCII, IIICIST 790.25 13 
U•Ap.-•19 YIP TIAVIL AGIIC'f 520.00 19 
U•Apr•l9 1011, .... , .. 201.16 21 
23•Apr•l9 VI' TIAVIL AGIICT szo.oo 12 
U•Apr•l9 VI' TIAVIL AGIICT 662.00 11 
U•Apr•l9 VI' TIAVIL AGIIICT 440.50 13 
07·-y·l9 TMOIITCII, IURII 177.7! 12 
07·•ay·l9 JOMIID, IIIIIT 1 ,IOS.04 13 
07•Miy•l9 ILLIS, DCULD 350.16 11 
07·•ay·l9 JONIID, II MIST 1,600.0S 13 
Z1•teey•19 JONIID, IIIIIIT J, 105.00 13 
21•Mey•l9 .lOUD, IIIIIIT 717.41 13 
04·.1~·· ILLII, DCIIA&.D 770.15 12 
04•.1"'•19 V., TUVII. AGIIC'f 662.00 12 
04•.1"'•19 1011, .... , .. 406.04 24 
04•.1"'•19 *NICII, IIIIST 1,ZOS.OO 1J 
04•.1"'•19 JONIID, IIIIIST 711.00 13 
04•.1"'•19 YIP TUVII. AGIICT 662.00 12 
11•.1"'•19 .10...101, UIIST 194.15 13 
11•JW\•19 JOMND, IIUST 2,035.01 1J 
25•.1"'•19 ...... . .... , 1,GGO.OO 13 
2S•JWt•l9 YIP TIAVIL AGIIC'f 127.90 13 
25•.1"'•19 1011, UL'II 4,661.05 13 
25•.1"'•19 1011, UL'II 1,371.55 11 
ZS•JWt•l9 VIP TIAVIL AGIMCT 540.00 12 
16•.1ul•l9 .aGICIIGI,UUST 522.56 13 
JO•.Iul•l9 ........... , 906.61 . 13 
JO•.Iul•lf VI' TIAVIL AGDCr 520.00 12 
30•Jul•IP 1011, • ..,. 105.11 13 
30•Jul•l9 1011, IAL'I 5.40 zz 
13•AUI•I9 _..., IIIIIT 124.51 1J 
1J·Aue·lf ~,IIIIIT 714.00 1J 
13·Aue·89 IU.II, DG1W.D 329.41 12 
27·Aue·lt IILL, IDWUI 459.11 '' Z7•Aa4•1t .IGIIID, IUIIT 5,032.24 13 
27•q•lf VI' TIAVIL AGIICT MZ.OO D 
Z7·Aue-• TllaiiTOI, IUIUI 279.00 2Z 17·-· T .... TOI, BIM UI.Jt 21 
11·Aue·lf VI' TIAVIL AGbCY 142.00 21 ,, . ..,.. .-.., .... , 81.51 1J ,, ..... ... ....,. 400.00 1J 
10··· MIIID, ... IT 710.00 1J 
10··· ~. IIIIIT 710.00 1J 
10···· Yl' TIAVIL AGIIC\' 411.00 19 
24•S.,.It .......... , .7.61 1J 
OI•Oc,•IP .-..,OMIT 710.50 1J 
OI•Oc,•lt ~01111111, IIIIIT • 710.00 1J 
OI•Oc,•lt ....... , IIIIIT 101.61 11 
OI•Oct•IP tiOIAdal, IIIIIT 1,19J.Z1 1J 
OI•Oct•lt .......... , 3,917.01 1] 

2119 OI·Oct·• Yl' TUVIL AGDCr 1,Z14.00 13 .. ZZ•Oct·• ........... , 710.00 13 
2Z•Qc, •• Yl' TIAVIL AGbC'f 117.00 1Z 
ZZ·Oc'·• VI' TIA¥11 AGbC'r 717.00 1Z 
2Z•Oc,•lf ILLII, DCIIALD ''"-- •• 



Tl .. IILATD TUVIL 

'Ill CD 
IIIDUUI •• MCUIT I TAlC 

-········· ··························· •·•·····•···· ..•....... .. 
OS•Iov-19 VIP TIAVII. AGIICT 511.00 12 
05•MOY•I9 .ICMII, IYIIITT 317.56 12 
OS•Iov•l9 .IGNIIISCII, IIIIIT 112.00 13 
OJ•Dec·l9 1011, IALitl 5,257.59 21 
17•Dec•l9 II.LII, OCIIIA&Jr · 516.U 12 
17•Dec•l9 .DIS, IYEIITJ 340.05 11 
17•Dec•l9 VIP TIAYIL AGIICY 956.00. 12 
17•Dec•l9 ¥1 P TIAYIL AGIICY 454.00 12 
17·Dec•l9 .... , IllEST 2,370.25 1J 
J1•0te•l9 *IICIII, IIIIIT (710.00) 1J 
J1•Dec·l9 ILLJ I, DCIIALI 194.05 11 
J1•0ec·l9 ~MD, IIIIIT (107.61) 1S 
J1•01C•I9 11011, IAL'tl 236.47 21 
J1·Dec•l9 VI' TIAVIL AGIIIC'f 320.50 11 
J1•01C•I9 81101, IIIIST 7,295.66 1S 
14•.11ft•90 tiGIUID, IIIIIST 1,074.63 13 
14•.11ft•90 .IOUSCII, IIIIST 2,619.62 13 
14•.1en•90 TMQIIITCII, IUnll 17.66 9 
14•.11ft•90 .lOIII SCI, I IllEST 511.32 1J 
21•.1en•90 '""'ISCII, IIIIIST SJ9.7'5 13 
ZI•Jen·90 TIIQIITCI, IUFUS 17.66 9 
21•Jen•90 tMIIIIIGII, IIIIIIT 532.95 13 
ZI•Jift-90 ICGII, MIVII 42.00 11 
,.,.90 .. IGLGII DIXIILA• TIAVIL 27'5.00 Z2 ,., .. 90 &IIIGLf:a DIIIILAIID TIAVIL 215.00 21 ,., .. 90 .DUIIGII, IIIIST U4.17 11 
,,., .. 90 .DIID, IIMIIT 526.00 13 
21• .. 0•90 VI' TIAYIL AGIICY 69.00 22 zs·••to II.LII, DCIIALI 262.50 Z2 zs.'*" ILLII, DOIW.D 319.27 12 zs., ... 90 ILL II, OCIIALD 65.11 22 zs-••90 VI' TUVIL AGIIICY 69.00 21 
ZS•,.b•90 TaiTGII, IUFUI 115.00 Z2 
ZS·•eb-90 .IOMID, IIIIIT 2,0U.65 13 
zs-•.o-90 VI' TUVIL AGIIICT 215.00 12 zs-••to VIP TIAVIL AGIICT 5SO.OG 12 
zs.'*" ILLII, DOIW.O 65.11 21 
zs-•.o-90 TlaiTCII, IUM 110.59 21 
zs-••90 ILLII, DGIIALI 262.49 21 
ZS•,Ib-90 .-.a, liMIT 3,560.77 11 zs., .. " .11111, Mlln 610.45 12 
11• ... r•90 1011, UL'I 99.42 Z2 ,, ... ,.90 ILLII, DGIW.D 46.JS 21 
11·Mer•90 .-., DIIIIT 1,ZD.66 1J 
11•Mar•90 lUll, DCIIALD 46.35 Z2 
1t·••r·90 Mllla,IIIIIT 5ZI.IO t3 
25·..,.·90 VI' TIAVIL AGIIICY · D9.17 21 
ZS·Mar•90 VI' TIAVIL AGIIICY D9.17 22 
25• .... •90 TllaiiT., IUM 199.51 21 
ZS•IW•90 TDIT .. , IUIUI 199.SJ Z2 
ZS•tew•90 ,., TIAVIL AGIIIC'I SSt. 17 21 
25• ...... 90 VI' TIAVIL AGbCY 159.17 zz zs ........ lUll, a.AI.A za.rr 22 
ZS·-·90 lUll, DCIIALD za.rr It 
•·Apre90 leal, MIVII 111.20 12 ..... ........ 11 SJ4.1t 1J 
ZZ·-·90 IICGII, MIVII sa.• 11 
ZZ•Apr•90 .._, .. IT 107.26 11 
ZZ•Apr•90 ........... , 1,619.46 1J 
ZZ•Apr•90 .... ...,. 14.40 zz •. ..,.. WilL- Dill~ TUVIL 291.00 21 .. ...,.. aLII, DaULI ••• 11 ....... _.IDI,IIIIIT • ss7.n 1J •. ..,.. IICIII, MIYII 42.oa 12 
··--90 ~a,IIIIIT t,SD.41 11 
•• ...,.90 .... a•sT 1,165.44 11 .. QI•.IYt-90 ~lai,IIIIIT 1,217.17 11 2120 CIS•..awt-90 .a.a, IUIST 606.JI 1J 
CIS•.IYt-90 IIICGII, Ml¥11 42.00 tZ 
17•¥-90 ~-.IIIIIT SI7.5S 1J 
17•.1urt•90 tal 1/P CAl IMAL J,G60.00 1J 



TU. IILATID TIAVIL 

HIICII 
I. lNG .... MaUll~ I TASC ...••........••...••..•.............. ······••••··· .......••. .. 

Z4•Nt-90 ..-..., IIIIIT 1,3S0.6J 1J 
Z4•.1Y'•90 .ICIIIIIIOII, IINIIT 135.01 1J 
Z4•tiY'•9CJ ILLII, DOIIALD 591.04 12 
24•.1...-90 ...... . ..... , 513.55 1J 
24•.1...-90 UIIGLOII DIXIILAID TIAVIL azs.oo 12 
24•.1Y'•90 UIIGLCII OIIIILAMD TIAVIL 125.00 12 
24•.1Yt•90 .-a, IVIIITT 407.21 12 
24•.1W'•90 IAI 1/P CAl IIMTAL 1,650.00 1J 
01•tlul•90 UIIILOII DIIIIUIID TIAWL 165.00 12 
1S•Jul•90 ~1, IVIIITT 653.70 12 
29•Jul•90 Ill 1/P CAl IIMTAL 1,705.00 1J 
29•.1ul·90 WLD TIAVIL 614.00 12 
12•Au1•90 &IIIGLOII DIIIIUIID TIAVIL 614.00 1Z 
1Z•Aue·90 Mllll, MIITT 193.74 1Z 
12•Aut•90 ILLII, IOULD 246.21 1Z 
26•Aue·90 JICGII, MIYII 1.40 1Z 
Z6•Aut•90 WLSCII TUWL 614.00 12 
Z6•AUI•90 .. IGLOII DIIJILAIG TIAVIL 614.00 12 
26·AU~•90 .Hill I, MIITT 533.61 12 
Z6•AUI•90 IAI 1/P CAl IIMTAL 1,705.00 1J 
09•1..,-90 UIIGLCII DIXIILAIID TIAVIL 1,524.59 zz 
09•1ep-90 II.LII, DOUI.D J76.92 12 
09•1ep•90 .IGMSCII, IINIIT 654.45 1J 
ZJ•Itp•90 11.1.11, DONALD 277.11 12 
U·l~~t•90 .IOIIID, IINIIT 599.90 1J 
ZJ•I.,-90 CAILSCII TIAVIL 1,440.00 1Z 
ZJ•Itp•90 .LL, IDWU.O 3,771.12 2Z 
ZJ•Itp•90 1011, IALPM 561.10 12 
Zl•lep-90 CAILD TIAVIL 514.00 1Z 
07·0cc·90 .IOUIOII, IIIIIIT a1.a 1J 
07·Gcc•90 .DUIIOI, IIIIIIT su.sa 1J 
07·0cc•90 1011, IALPM Z7.60 21 
07•0cC•90 IAI 1/P CAl IIMTAL 1,650.00 1J 
07•0ct·90 _. .. , IIIIIIT 1,600.60 1J 
07•0ct•90 .LL, IDWAID (J,m.az, zz 
07·0Ct•90 .IGIII, MIITT 697." 12 
Z1•0ct•90 .ICIIID, IIMIIT 600.55 1J 
Z1•0Ct•90 CMTII, .IMII 165.12 1J 
Z1·0ct•90 CML .. TIAYIL 1,212.00 12 
Z1•0ct•90 .1011118, IIMIST 11.65 1J 
Z1•0ct·90 Ul 1/P CAl lilT AI. 1,705.00 1J 
04•MG¥•90 ........... , J,JOO.SJ 1J 
04•110¥-90 MI•ML IITIY • 1.1•56 9,2"· 14 zz 
04•MG¥•90 CAITII, .IMII UJ.OO 1J 
04•1ov•90 CAITII, ..... 160.57 1J 
04•Mow•90 .ICIIII, IVUITT 725.02 1Z 
11•10¥•90 CAitll, .&AMI 1,074.90 •. 1J 
11•Mov-90 CAITU, JMII 153.50 1J 
11• ... 90 .-s, MIITT 707.50 1Z 
11•Mow•90 CIITD, ... 1,069.61 1J 
01•0 ... 90 Ul 1/f CAl IDTAL 1,650.00 1J 
OZ•Dec•90 CMTU, .~AMI 1,001.00 1J 
GZ•D••90 ..... Dllllu. TUVIL (J1S.J6) zz 
OZ•Oec•90 ...... OIIIIUIG TUYIL '· 129.00 1Z 
16•0ec-90 CMTU, .&AMI 1,971.27 1J 
16•0.•90 aam, .&AMI an.5s 11 
16•0ec-90 CMTD, .IMII 166.7! 11 
JI•Oec•90 aara • .&AMI 1,7az.2t 1S 
JO•Dec•90 Clltll, ... as.ts 11 
JO•Dee•90 IAII/f CAl IIITAL 1,101.00 11 
11·.1--91 CAITO, ...... 314.56 1S 
27·.1--tt CAITD, ...... t,oa.ot . 11 
27·"--" Ul 1/f CAIIIIATAL • 1,105.00 1S 
27·.1--91 CMTD, ..... 1,061.76 1J 
to·•••t CMTD, ..... 1,544.11 11 
10•, .. 91 CMTU, .._. 1,011.71 1J 

I 10•Ptb-91 CAlLa TIAVIL 1,a2.oo -:n 2121 10·••tt .LL, ... 692.14 , z,., .. ,, CAILD TIAVIL 401.50 21 z,., .. ,, CAITU, .--s 1,0U.76 1J 



Tl .. IIUTD TIAYIL 

'IliaD 
ENDING IIMI MCUIIT I TASI ........•..•......•.•...•.....•...... . ............ . ........• .. 

10·•ar•91 ULL, IDWAID 1,212.40 22 
10·•r·9t IILL, IDWAID 2,257.40 21 
10·•r-tt CAITII, .IMII 1,704.17 13 
10·•ar•91 CAITII, .INIII 1,011.51 13 
10•Mar•91 CAILD TIAVIL t,oa.ao 12 
Z4·••r·91 CAlLa TUV& 163.00 21 
24·•ar•9t WTII, .~AMi 2,075.1! 1J 
24·•r·9t WLD TIAVIL 163.00 22 
24· .. r·91 .IOitll, lVII lTT 669.95 12 
Z4· .. r·91 IILL, EDWAlD , ,J97.9S 21 
07•Apr•9t IILL, DWAID 1,671.06 21 
07•Apr•91 ILLII, DCIIIALD 559.17 zz 
07•Apr•91 ILLJI, DOULI 559.11 21 
07•Apr•91 TMGIITCII, IUFUI 664.31 21 
07•Apr•91 TDITCII, lUPUS 664.31 zz 
07•Apr•9t CAITII, .~Mil ZJ0.70 1J 
OS·•ay·91 WIIIGFIILD TIAVIL IIIVICI 996.00 12 
OS•May•91 .101111, MIITT 721.53 12 
19•May•91 UIIICG,IILI TIAVIL UIVICI 992.00 , 
19•May•91 IOSI, IAL'II 519.12 13 
19•May•91 IILL, IDWAIO 60Z.D 11 
19·May•91 IOSI, UUM 1,019.65 13 
OZ•.I'-ft•91 SPIIMGJIILD TIAVIL UIVICI 161.00 13 ......•••.... 

TOTALS 1631,562.09 ··-----

• 

2122 



. 
TIMI•IILATID COMIULTAIT COITI 

Pill CD . IIMI MaUll AIGIMT I ....•........•.....• . .....•.••......•..• . .••....... . ........... 
ZI•Aue•l6 Z9•Aut•l6 AIIILIY, IICWD 1.0 224.00 

• 02·1ett•l6 03•1ett•l6 ASHLIY, IICMAID 17.0 476.00 
OI•Sep•l6 11•Sep-16 AlltLIY, ~JCHAID 21.2 791 .ao 
15•Seo•l6 11•1ep•l6 AIMLIY, IICMAID 24.0 672.00 
U•Sep-16 25•Se,-16 AlltLIY, IICIIAIO 30.5 161.00 
30·Sett•l6 OJ•Oct•l6 AIHLIY, IJCMAID 21.5 105.00 
06•0ct·l6 10•0ct•l6 AIIILIY, II CWO 16.0 441.00 
13·0ct•16 16•0ct•16 AIMLIY, IICMAID JO.O 140.00 
10•1ov•l6 14•111ov•l6 AlltLIY, IJCWD 34.5 1,057.00 
17•10¥•16 21·1~16 AIMUY, IICMAU 41.5 1,162.00 
24•1ov•l6 30·111~16 AlltLIY, II CMAIO so.o 1,400.00 
01•Dec•l6 06•0ec•l6 AIM LIT, II CltAID 52.2 1,463.00 
OI•Dec•l6 1J•Oec•l6 ASMLIY, IICIIAIO 45.0 1,267.00 
15•0ec•l6 Z1•Dec•l6 ASIILIY, IICNAID JZ.J 910.00 
ZZ•Dec•l6 26·Dec·l6 AIHLIY, IICHAID 27.0 156.00 
Z9·Dec•l6 OJ•Jan•l7 AIHLIY, II CIIAID U.J 6U.OO 
OJ•Jan·l7 OJ·~an·l7 AIHLIY, IICMAID 4.0 112.00 
05•Jan•l7 11•Jan•l7 AIHLIY, IICWD 52.2 1,463.00 
1Z·~an·l7 17•Jan•l7 AIMLIY, II CWO 46.2 1,295.00 
19•Jan·l7 Z4•Jan•l7 AIIILIY, II CMAID 44.Z 1,239.00 
Z7·~an·l7 J1•Jan•l7 ASMLIY, II CWO 3S.J 994.00 
01•Feb•l7 07·F~·I7 AIHLIY, II CHAID 45.5 1,211.00 
09•Fe•l7 13•Feb-17 AIMLIY, II CltAID 41.2 1,155.00 
16•Feb•l7 ZO•,tb•l7 AIIILIY, IICWD J4.S 97'3.00 
Z4•Fel•l7 ZI•Feb•l7 AIMLIY, IICHAID 32.5 917.00 
OZ•Mir•l7 OI•Mir•l7 AIIILIY, IICMAID so.z 1,407.00 

J 09•Mir•l7 1J·••r•l7 AIMLIY, IICWO 41.J 1,162.00 
16•Mir•l7 Z1•Mir•l7 AIMI.IY, II CltAID sz.o 1,456.00 
2J•Mar•l7 Zl·••r·l7 AIIILIY, II CMAID 44.0 1,2JZ.OO 
JO•Mir•l7 04•Apr•l7 AIICLIY, II CWO 49.5 1,J9J.OO 
06•Apr•l7 10•Apr•l7 Alii LIT, II CMAID 32.5 917.00 
16•Apr•l7 11•Apr•l7 AIIILIY, II CIIAID zz.s 637.00 
ZO•Apr•l7 24•Apr•l7 AIIILIY, II CIIAID u.s 630.00 
Z7•Apr•l7 01•MIY•I1 Alll&.n, II CMAID 25.0 700.00 
04•Miy•l1 OI·Miy•l7 AIIILIY, IICIIAID 40.5 1,134.00 
11•Miy•l1 1S•Miy•l7 AIIILif, IICJIAIO J5.0 910.00 
11•Miy•l1 ZZ·Miy•l7 AIIILIY, IICUID 40.1 1,141.00 
Z6•Miy•l1 29•Miy•l7 AU&.IY, IICMID 36.1 1,029.00 ..•....•.•• . .•..•.•.... 

1314.2 J7,00Z.OO 

Z4•0Ct•l6 J1·0ct•l6 .... 1111, 11.11 u.s 1,011.50 
OJ•Mov•l6 01•111ov•l6 .LVII, G&.ll 31.0 950.00 
10•10¥•16 14•1kw•l6 IIILVII, ILU 40.0 1,000.00 
17•1a¥•16 Zt·la¥•16 -.val, ILIII 40.0 1,000.00 
Z4•1ow-16 0S·Oec•l6 ....,II, .... 64.0 1,600.00 
06•0.:•16 1Z·Oec•l6 .LVII, GLU "·· '· 161.1! 15•0.•16 19•0ec•l6 .LVII, GI.D 40.0 1,000.00 
ZZ•Dec•l6 Z6•0ec•M .LVII, GLII JZ.O 100.00 
Zt·O..·M az-~--• .LVII, lUI D.O 100.00 
OS•J.-17 09•Jiftel7 .LVII, GUll 40.0 1,000.00 
tZ•J.-17 1 .. ~ ... 17 .LVII, lUI 40.0 t,ooo.oo 
ZO•Jiftel7 JO·J--17 .LVII, GLU JI.O 11!.00 
OZ•Feb-17 06·F--17 .LVII, Gl.ll 40.0 t,oao.oo 
09•,eb-17 1J•Peb-17 •vrl, 11.11 36.0 900.00 
, •• ,..,.., 27·•••7 •vlo, au 43.5 1,017.50 
02·-•·17 06·-r•l? .. LVII, GLII 19.0 m.oo 
........ , tJ·-·17 .LVII, GUll 40.0 1,000.00 
16•11ar•l1 ··-·11 -VII, GLII • Jl.l 961.50 
ZJ•IIar•l7 Z7•1W•I7 IIILVII, GLII 40.0 1,000.00 

2123 JO•Mir•l7 GJ•Apr•l7 .LVII, GLII • 39.5 917.50 .. OI•Apr•l7 10•Apr•l7 .LVII, 11.11 40.0 1,000.00 
1J·Apr~l7 17•Apr•l7 .LVII, 11.11 36.0 900.00 
ZO•Apr•l7 Z'•A~P•I7 .LVII, CLII 40.0 1,000.00 

(._~ 1 Z7•Apr•l7 01•-.,.17 .LVII, 11.11 40.0 1,000.00 
•·..,.17 Gl·..,·l7 .LVII, GLII 40.1 1,000.00 
~!·--17 15•11¥•17 ........... 4&1.1 t.OOO.GD 



fi··IILATD CGIISUL TAIT COST I 

-. 
'Ill CD .... MGUII AMCIUIIT I .............•..•..• .......•.•...•..•..• . ..••...... . ..•......•• 

07•Dec•l7 t1-Dec•l7 IIILVIG, GLII JI.O 950.00 
14•Dec·l7 11•Dec•l7 IIILVJG,.GUM 40.0 1,000.00 

• 21•Dec·l7 ZZ•Dec•l7 IIILVIG, ,GLIII 12.0 lOO.OO 
06•.1M•II 15•Jen•ll lfiLVIG, GLIM 56.0 1 ,1.00.00 
19•Jan•ll ZZ•.IIft•ll MILVIG, GLII 32.0 100.00 
ZS•.IIft-11 29•.1M•II KILVIG, GLIII 39.0 975.00 

. . 01 •Fib• II OS•f.o-11 NILWIG, GLIII 37.5 937.50 
OI•Feb•ll 1Z•,Ib-U lfiLVIG, GLIII 34.0 150.00 
'1,., ... 26., ... IIILVIG, GLIII 31.5 717.50 29·,··· 04 ... , ... MILVIG, Gl.ll 40.0 1,000.00 
07 ... , •• 11·-r·ll IIILWIG, GLIII 40.0 1,000.00 
14• .. r•U tl• .. r·ll ICILVI G, GLIII 40.0 1,000.00 z, ... , ... zs ... , ... MILVIG, G&.ll 36.5 91Z.SO 
21• .. r•ll Ot•Apr•ll IIILVIG, GLIII 31.5 962.50 
04···11 OI•Apr•U MILVIG, G&.ll 36.5 912.50 
11•Apr•ll 15•Apr•U MILVIG, GUll 40.0 1,000.00 
11•Apt•ll ZZ•Apr•ll MILVfG, GLIIf 40.0 1,aoo.oo 
25·~·11 29•Apr•U MILVIG, GLIII 39.5 917.50 
02•Miy•&l 06• .. y•ll MILVIG, GLIN 39.0 975.00 
Ot·tcay·U 2o ... , •• MILVII, G&.ll 59.0 1 ,47!.00 
U· ... y·ll 27·Miy•U NILVIG, GLIII 40.0 1,000.00 
31·•~11 OJ•Jun•ll NILVIG, GLIII 32.0 aoa.oo 
06•.1un•ll 10•.1un•ll NILVIG, GLII 40.0 1,000.00 
13•.1un•ll 17•.1un-U NILVIG, GLII 36.5 912.50 
20•Jun•&l 24•Jun•ll NILVIG, GLIII 40.0 1,000.00 
27•.1un•ll 01•.1ul•ll IIILVII, GLIII 40.0 1,000.00 
OS•.Iul•ll Ol•.lul•ll NIL VI G, GLIII 32.0 aao.aa 
11•.1ul•ll 15•.1ul•ll IIILVIG, GLIII 40.0 1,000.00 
ti•Jul•ll ZZ•.Iul•ll NILWII, GLII 40.0 1,000.00 
ZS·Jul•ll 29•.1ul•ll IIILVII, GLIII 40.0 1,000.00 
01·Aue~ll OS•Aue•ll NILWIG, GLIII 40.0 t,oao.oo 
16•AUI•II 19•Aut•ll MILVIG, GLIII 31.0 m.oo 
22·Aue·ll Z6•Aul•ll IIILVII, GLII 40.0 ',000.00 Zt·aue·• az-s..-u lfiLVII, GLIII 40.0 1,000.00 
06·••·• 09-s.p.aa IIILWI G, G&.ll 32.0 100.00 tz·••·• ,, ....... MILVII, GLII 40.0 1,000.00 
19·1.-11 U•lep-U MILVII, GLII 40.0 1,000.00 
26·s..-u •• ..,.. MILVII, lUI 35.5 117.50 
OJ•Gct•ll 07•0Ct•ll .LVIG, GLII 40.0 1,000.00 
10•0ct•U 14·Gct•U IIILVIG, GLII 39.0 975.00 
17•Gct•ll Z1•0Ct·ll IIILVIG, G&.ll 40.0 1,000.00 
24•0ct•ll ZI·Oct•ll MLVII, GLII 31.0 950.00 
31•0ct•ll 04•1ow-ll IIILVII, GLII 40.0 1,000.00 
07•11ow•U 1 1•10W-U .LVII, GLII 40.0 1,000.00 
14•10¥-ll , ....... IILVII, GUI 31.5 962.50 
21•11ov•U D•ICW•II .LVII, GUI 24.0 600.00 za • ...,. .. az-oec·• ... VII, Gl.ll 36.0 900.00 
OS•Dec•ll 09•0ec•ll .LWII, ILII 40.0 1,000.00 
1Z•D•·U 16•Dec•ll ...... 1, .... 31.0 950.00 
19•Dec•U ZS•O..•II .LVII, GLD 36.0 900.00 
Z7•0ec•UJO-Iec•U .... 1, Gl.ll ••• 711.7! .a. 
OJ·.I--· ........ .LVII, lUI 24.0 600.00 ' 09•.1M-It1S•.IM-It • LVII, 11.111 40.0 . 1,000.00 
17•.1M-1911•tllft-. •vii, 11.111 16.0 400.00 
06-Pib-lt10·f·· .LVII, GUll 40.0 1,000.00 
1J•,Ib-19 17·,·· .LVII, GLII 40.0 1,000.00 
21·,·· 24···· -..vii, GUI sz.o 100.00 
Z7•P•I9 GS·-·If .LVII, GLII 40.0 1,000.00 
06 ... ,.. 10•..,•19 .LVII, GLII 21.0 7a0.00 
,, ... ,. .. 17·111r·· .LVII, GLII • 16.0 400.00 
ZO·Mar·lt 24•1&1r•lf .LVII, G&.D 40.0 1,000.00 
27·-r·lt 31·..,•19 .LVII, GLII 40.0 1,000.00 OJ···· 07·-·19 .LVII, GLII JI.S 962.50 

.. 10···· "·•·• *VII, GLII 31.0 950.00 
17•Apr•l9 Z1•Apr•ll .LVII, GLII 17.5 917.50 2124 01•11ey-lt Ol•llay-lt .LVII, GUll 40.0 1,000.00 
•• _. .. 12•..,.. •vii, .... 40.0 1,000.00 
,, • .., •• 1 .. ..,.. . !!~~!· -~~ ~ 40.0 , ,000.00 ..... -. ..... _ .. _,, --



. 
TIMI•IILATID CCIIULTAIT COITI 

.. 
"IICD . ... · MCUI NCIUIIT I 

··········•·•··•••·· .............•...... ........•.. . ........... 
1Z•Jun•l9 16•Jun•l9 NILVIG, GLIII 40.0 1,000.00 
19•Jun·l9 ZJ•Jun•l9 NILVIG,· GLEN 31.5 962.50 . Z6•Jun•l9 ZI•Jun•l9 NILVIQ,,GLIII 24.0 600.00 
OS•Jul•l9 07•Jul•l9 MILVIG,.GLIM zo.o soo.oo 
10•Jul•l9 14•Jul•l9 NILVIG, GLIII 40.0 1,000.00 
17•Jul•l9 Zt•Jul•l9 MILVIG, GLIII 40.0 t,oao.oo 
Z4•Jul•l9 ZI•Jul•l9 MILVIG, GLII 40.0 1,000.00 

· 31•Jul·l9 04·Aut·19 IIILVIG, GLII 40.0 1,000.00 
07·Aue·l9 tt•Aue•lt NILVICI, GLII 31.5 962.50 
14•Aut•19 1I•Aa4•19 IIILVIG, GLII 40.0 1,000.00 
Z1•Aue•l9 Z5•Aut•l9 NILVIG, GLIM 40.0 1,0CO.OO 
ZI•Aut•l9 31•Au1•19 IIILVIG, GLIII JZ.O 100.00 
OS•Iep•l9 Ol•lep-19 MILVIG, GLIII 32.0 100.00 
11•1.,•19 15·~19 MILVIG, GLIM 40.0 1,000.00 
11·1~19 ZZ•Ieo•l9 MILVIG, GLIII 40.0 1,000.00 
Z5•1ep•l9 Z9•Sep•l9 NILVIG, GLII 40.0 1,000.00 
02•0Ct•l9 06•0ct•19 MILVIG, ILII 30.5 762.50 
09•0CC•I9 t3•0ct•19 NILVIG, GLII 40.0 1,000.00 
16•0Ct•l9 20•0Ct•19 NILVIG, GLIII 40.0 1,000.00 
ZJ•OCt•l9 27•0Ct·l9 NILVIG, GLIM 40.0 1,000.00 
30•0ct•19 Ol•Mow•l9 IIILVIG, GLIII 40.0 1,ooa.oo 
06•Mov•l9 09•Mov•l9 IIILVIG, GLII 32.0 100.00 
13•Mov•l9 t 7•W0¥•19 NILVIG, GLII 40.0 1,000.00 
20•Mow•l9 ZZ•Mow•l9 MILVIG, GLIII Z4.0 600.00 
Z7•Mov•l9 01•DIC•I9 NILVIG, GLII 40.0 t,ooo.ao 
04•Dec•l9 OI•Dec•l9 IIILVIG, GLII 35.5 .7.50 
1t·Oec•l9 15•0ec•l9 ltiLVIG, GLIII 34.0 150.00 
11·Dec·l9 11•0ec•l9 MILVIG, GLIM a.o zoo.oo 
04· Jlft•90 OS• JM•90 MIL VI G, GLIII 16.0 400.00 
oa·JM·to tZ·JM-90 MILVI I, GLIII 39.0 97S.OO 
16•JM•90 19•JM-90 NILVIG, GLIII "·' 417.50 
Ot·F~90 OZ•Peb•90 MILVIG, GLII 16.0 400.00 
05·,~90 09•Peb•90 IIILVIG, GLII za.o sao.oo 
1Z•Feb•90 16•FeD-90 IIILVIG, GLII 16.0 400.00 
ZO•,eb•90 ZI·F~90 NILVIG, GLIII 16.0 400.00 
26·F~90 OZ•Mat•90 IIILVIG, GLIII zo.o sao.oo 
OS• .. t•90 09•Met•90 IIILVIG, GLII zo.o soo.oo 
1Z•Mar•90 16• .. t•90 MILVIG, GLIM ZI.O 700.00 
,, ... ,.90 ZJ•Mat•90 MILVIG, GLII J7.0 925.00 
Z6·Mat·90 30•Rat•90 .LVII, G&.ll 40.0 1,000.00 ........... . ........... 

S,OM.O 127,100.0 

Z!•SIP-90 OZ•Iow-90 llcGII, Ml¥11 19.0 760.00 
OJ•Mow•90 OI•Oec•90 *=Gil, MIVII 17.0 610:00 
Z6•Dec•90 16•F.o-9t ..... MAI¥11 21.0 140.00 
ti•F.o-91 II•A;r•9t llcGII, Ml¥111 26.5 t,060.00 
06•..,.9t ZO•Apr•91 llcGII, Mhll 11.0 no.oo ........... ............ 

tOt.J 4,060.00 

24• ..... 91 ....... , .... ....,. JZ.O 100.00 
06 • ..,.,, 10·..,·91 ... lALII 40.0 1,000.00 
t6·Apt·tt as • ..,_,, .... lALII a.o 1,1oo.ao ........... . ........... 

156.0 1,900.00 

t4•0ct•IS ZS•OCt•ll TIIDMI, 1111 10.0 2,1.0.00 
ZI•OCt•ll Ot•lov•ll Tau, 1111 40.0 1,010.00 
06•1ov-U 1S•Mow•ll TIDAl, Dl • 10.0 2,160.00 
11·1~15 OZ•Dec•IS TIICIMI, Dl N.O 2,592.00 
06·0ec·a 1J·Oec•ll TIIGMI, Ill N.O 2,591.00 
16•0tc•ll Jt•teo•ll TIDIAI, a1 10.0 2, 1.0.00 .. OZ•.Ian-16 tS•.Ian-16 TIDAl, Ill 91.0 1,457.00 2125 , ......... oz., .... TIDAl, Ill u.o 2,376.00 OJ., .... , •. , .... TllaMI, Gil . u.o Z,J76.00 
19·,~· os ... , ... TIDAl. 1b O~ILlll , .. "" 



'II lCD. .... MaUll UCUITI .................... . ...........•....... . .......... . ..........• 
12•May•l6 27·May•l6 TMCMAI, Ql 94.0 2,531.00 
ZI·May•l6 11•.1111•16 TIDAl',· Ql u.o 2,376.00 
12•Jun•l6 26•Jun•l6 TIDAII Ul 17.0 2,349.00 
27•Jun•l6 15•Jul•OI TIIGMI, Ul 19.0 2,403.00 
16•JuL•I6 J1•Jul•l6 T*"AI, Ul 11.0 2,376.00 
04•A&~~•I6 11•Au1•16 TIICIMAI, Ul u.o 2,376.00 
19•Aut•l6 04•1e,•l6 TMCICAI, Ql aa.o 2,376.00 
05·1...-16 OS•Oct·l6 TMCMI, Ql 116.0 5,ou.oo 
1J•Oct·l6 27·0ct·16 TMCMI, Dl 19.5 2,416.50 
21•0ct•16 11•1ov•l6 TIDAl, Ql 90.0 2,430.00 
1Z•Iov•l6 Z6•1ov•l6 TIICIMAI, Dl 9S.O 2,511 .oo 
01 •Dec•l6 12•0.C•I6 TIDAl, Ul 93.0 2,511 .oo 
15•0ac•l6 J1•Dec•l6 TIIIIAI, Ul 76.0 2,as2.oo 
02•J..,.I7 16•Jan-17 TIDAl, Ul 90.0 2,430.00 
20•Jan•l7 04·,~17 TIDAl, Ul 91.0 2,457.00 
05•,tb•l7 20·F~I7 TMCIMI, Ul ao.o 2,160.00 
Z4•,tb•l7 10•Mar•l7 TIDAl, Ql 15.0 2,295.00 
11•Mar•l7 25•Mar•l7 TMCIMAI, Ul 96.0 2,592.00 
26•Mar•l7 10•Apr•l7 TIICICAI, Ql 11.0 2,117.00 
13•Apr•l7 Z7•Apr•l7 T**AI, Ul as.o 2,295.00 
21·-·17 12·May•l7 T*"AI, Ul 19.0 2,w.ao 
13•May•l7 ZI·Ma¥•17 TNCMAI, Ul aa.o 2,376.00 
29•May•l7 12•.run•l7 TMCMAI, Ul aa.o 2,376.00 
15•Jun•l7 19•Jun•l7 TDAI, Ul 40.0 1,010.00 
Z2·JW~•I7 29•Jwn•l7 TIIGMI, a1 42.0 1,190.70 
JO•Jun•l7 07•Jul•l7 TMGMI, Ul 42.0 1,190.70 
OI•Jul·l7 15•Jul•l7 TNGMI, ICII 41.0 1,360.10 
16•Jul•l7 24•Jul•l7 T..U, Ill 41.0 . 1,360.10 
27•Jul·l7 J1•Jul•l7 T...U, 1111 36.0 1,020.60 
GS·Aut·l7 10•Au1•17 TIICMI, Ill 53.0 1,501.51 
11•Aut•17 Z6•Aut•17 TIICIMAI,ID 96.0 2,7'21.60 
27·Aue·l7 04·~17 TIDAl, CD 41.0 1,360.10 
OI•Sao·l7 15•Se,•l7 TNCMAI, a1 41.0 1,360.10 
16•Sao•l7 ZS•Sep•l7 TIIGMI, a1 41.0 1,360.10 
24·1~17 01•0ct•l7 TIIGMI, a1 41.0 1,360.10 
02•0ct•l7 09•0ct•l7 TIGMI, Ill 41.0 1,360.10 
12•0ct•l7 19•0ct•l7 TIICIMI, all 41.0 1,360.10 
ZO·Oct·l7 27•0ct•l7 TDU, Ill 41.0 1,360.10 
ZI•Oct•l7 06•1ov•l7 TIICMI, Ill 66.0 1,114.40 
09•1ov•l7 20•1ov-17 TIGMI,III 71.0 1,012.15 
ZJ•Iov•l7 04•Dec•l7 TJICMI, Ill 66.0 1,114.40 
07·Dec•l7 1S•Otc•l7 TIDMI, Ill 56.0 1,517.60 
16•Dec•l7 Z4•0ec•l7 Tad, Ill 55.0 1,559.15 
21•0ac•l7 04·.1~11 , ..... , .. 41.0 1,161.31 
OS•JM-11 15•.1.-11 TDU, 1111 14.0 2,097.90 
19·~--· 29•Jiftell TIIGMI, Ill 65.0 1,142.7'5 o,., ... os., ... TIICMU, 1111 40.0 ,, 134.00 .. ,..,. .... , ... TIIIIU, Ill 41.5 1,346.61 
17·,·· zs., ... tDU, Ill 56.0 1,517.60 .. , .............. TIICIMI, 1111 41.0 1,360.10 ........... ............ 

4,714.5 129,157.11 

TOTAL n,m.z GOt,Ztt.U 

• 

.. 
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. 
YIMI•IIUTID CCITIACT WC11 

.. 
WIC 

ENDING .. , MCUIT (I) ....•...•.. . ........ . ••........• 
U•llov•l7 13.50 Z26.5J 
07·Dec•l7 40.00 671.20 
"•Dtc•l7 40.00 671.20 
21·Dec•l7 32.00 536.96 
ZI•Dtc•l7 sz.ao 536.96 
04•.11ft•ll 36.00 604.01 , ....... JI.OO 637.64 
19•.11ft•ll J2.00 536.96 
ZS•.IIft•ll 40.00 671.20 
Ot•Fib-U 40.00 671.20 .. , ... 40.00 671.20 
15···· 40.00 671.20 zz., .... 40.00 671.20 
Z9•Feb-ll 40.00 671.20 ,, ... , ... 40.00 671.20 ,. ... ,. .. 40.00 671.20 zs ... , •• 40.00 671.20 
01•Apr•ll 40.00 671.20 01···· 40.00 671.20 
1S•a,.r•U 40.00 671.20 
ZZ•Apr-U 40.00 671.20 06·•..,·• 40.00 m.2o 1J·•..,·• ss.oo 587.30 
20• ... y•U 40.00 671.20 
Z6·Merll 29.00 1.16.62 
GJ·J~·· so.ao SQJ.40 
10·J~·· . 40.DO 671.20 
17•-Ut-11 21.00 JSZ.JI 
24·J~U 36.00 604.01 
01•Jul•U 40.00 6'7'1.20 
Ol•.lul•U 40.00 671.20 ,, ... .,, .. 40.00 671.20 
U•Jul·ll st.oo 654.42 ,,.,.,. .. J9.50 662.11 
Z6·Aue·ll J7.DO 620.16 
02•1ep•ll 36.50 619.77 •. .._.. J7.7S 510.06 ,, ........ S6.DO ,, .. 
zs ..... 40.00 619.20 ......... 37.00 621.26 
07•0cl•ll 16.00 271.61 
U•Oct•ll D. DO SQ.M 
11•0Ct•ll 35.00 419.21 
U•act•U J6.ZS 6D.Z9 ....... 36.50 ,,,_., , . ..,. .. sz.oo 543.30 
11•11..-U 40.00 679.20 zz ..... 16.00 m.5Z 
GZ•Dec-U 40.00 .... 
09•Dec•U J6.50 617." " ...... 36.50 G7.M a ...... 17.00 .... .. .,... 14.00 S9J.91 ........ sz.oo sst.• u ...... Jt.H 690.07 
1f·~· ·. Jt.OO 141.57 
27•.11ft-19 40.00 ..... .. .. , .... ., 40.00 ..... , .. ,.., t6.00 m.sa z,., .... ., 40.00 ..... ....... ., 40.00 ..... 2127 10• ... r•l9 40.00 691.10 ,, ... , . ., JI.SO 612.60 .. z, .... ,. • 36.00 621.91 

I 31 ..... 19 40.00 ..... 
IILAINTIFF'S 07···· 34.50 602.72 ,, ..... ., 40.00 ..... DH•rr 



TIMI•IILATU CGIITUCT U101 

WEr 
.. 

ENDING MaUll AMCUitT (I) ..•.••..... ········· •..•...••... 
Z1•Apr•l9 24.00 419.21 
ZI•Apr•l9 J4.50 602.7'2 OJ ... ., ... 24.75 4JZ.31 , ..... ., . ., 40.00 691.10 
11•teey•l9 S7.1S 659.49 
2, ... , • ., sa.so 672.60 
OZ•.I.-.•19 J1.00 541.57 
09•.1Wt•l9 40.00 691.10 
16•.1"'•19 40.00 691.10 
D•.IW~•I9 40.00 691.10 
Z9•.1Wt•l9 sz.oo 559.04 
07•.1ul•l9 zz.oo SI4.J4 
W•.lul•l9 S6.50 637.66 
11•.1ul•l9 zs.oo 401.11 
Zl•.lul•l9 sz.oo 559.04 
06·Aut·l9 S9.00 611.D 
11•Aut•l9 39.00 611.J3 
11·Aue·l9 40.00 691.10 
ZS•Aue•l9 40.00 691.10 
30•Au1•19 14.00 244.51 
Ol•lep•l9 32.00 559.04 
tS•I.,-19 S7.00 646.39 
ZZ•S.,-19 39.00 611.13 
Zl•lep•l9 24.00 419.21 
06•0ct•l9 za.so 497.90 
13•0Ct•l9 36.50 637.66 
ZO•Oct•19 32.00 - 559.04 
17·0ct•l9 40.00 691.10 
OS·Mcw•l9 39.00 611.31 ••ov·l9 31.ao 559.04 ,, ...... sa.ao 663.16 
ZZ·•ov·l9 24.00 419.21 
01•0te•l9 32.00 559.04 
•·Dtc•l9 35.00 611.45 
1S•Dte•l9 31.00 666.86 
U•Oec•l9 D.OO 516.51 
Z9•Dtc•l9 so.oo 514.10 
OS•.IIft't90 31.00 559.04 
1D-.Ien•90 ·14.oo 419.21 
19•.1en-90 sz.ao 559.04 
16-.IM-90 39.00 611.D 
....... 90 29.00 SG6.63 •••• so.oo 524.10 
,,., .. 90 36.25 6D.29 
D·F•ta S1.ZS 545.94 ,, ...... za.oo 419.16 
...... 90 19.00 506.61 ,, . .., .. 26.00 454.21 zs .... , •• Jt.oo 611.D ....... 31.00 661.16 ..... S1.SO 550.31 
1J-Apr•90 S?.OO M6.39 .... 37.00 666.39 

27·--· JO.OO 524.10 
•• ..,.90 SI.OO MJ •• 
11•..,_90 40.00 .... , . ..,.. ••• 611.45 a . ..,.. • •• 611-D 
01• ...... 90 16.50 •• 21 ......... D.ao 176.51 
tS•.Iwt-90 zs.oo 401.11 
Zl•.h.ft-90 rr.so •. u 
01•.1ul•90 31.QG 541.57 
06•.1ul•90 14.00 419.21 
1J•.Nl•90 SI.OO 661.16 ...... , .. u.so 620.1t 
Z7•.1ul•f0. 40.00 611.10 2128 



TI .. •IILATID .COITUCT U1C1 

WI!C .. 
IMOING MCIUII UCIUIIT (I) ........•.. . ........ . .•......... 

03•Au1•90 J7.SG 655. 1J 
10•AUI•90 37.50 655.13 
17·q·90 J7.00 646.39 
ZA•Au1•90 u.aa 576.51 ..•.•.... ···-········ 

DIAINI IAICNIS' TOTAL 4,745.00 I1,5N.JS 

03•Feb-9t so.oa 4JZ.OO 
10•Feb•91 J7.00 533.00 
17•Ftb•91 31.71 457.00 
Z4•Fib•91 JZ.OO 460.00 
OJ•Mar•tt 40.00 576.00 
10·-r•tt 40.00 576.00 
17• ... r•91 1.00 115.00 •........ . ........... 

IXICUTI. SICUTAIT TOTAl. 211.71 J. t4t.aa 

........• ..•.......•• 

TOTAL 4,963.71 114,745.55 ·--- • ···-
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TJMI IILATED OTNII DIIICT COSTi 

.. 
DATI TASC VIIIOOI MCIJNT ~ .....•..... ...... ·····•••·······•···•···•····•······ . ............ 

IOUIPMIMT IINTAL ....•••••......• 
17.;Dec•l9 9 CLI•U ' (61.55) 
OI•A,·90 21 COMTUfiiiTAL IIICUICII (TIMI "'ITS) "·" 2S·•ar•90 21 CDMTINIIITAL IIICUICIS CTIMI UNITS) 135.66 
22·Apr·90 21 COMTII!IITAL UICIUICIS (Tiq UIIITI) 96.46 
OI.•A,r•90 21 CDITJNIIITAL IIICUICII CTI•I UIIITI) 119.53 
01·-·90 u CGIITIIIIIITAL UIGUICII CTIJCI UIIITI) 119.53 
OI·Apr·90 22 CGITIIIIIITAL IIICUICIS (Tt•s UIIITI) "·" 21•Jift•90 u CGITIIIIIITAL IIICUICII CTIMI UNITS) 192.92 
ZZ•Apt-•90 zz CGITIIIIIITAL IIICUICII CTU .. IIIITI) :S3S.S2 
11·•ar•90 zz CGIITJIIIIITAL IUGUICII CTIMI .UIITS) 192.92 
27•AUI•I9 zz CGIITIIIIIITAL IIICUCII CTIU UIIITS) 192.92 
31•DIC•I9 zz c:lfTIIIIIITAL IUCUICIS CTIMI .. ITS) 19Z.9Z 
ZO• ... y•90 zz CDirTIIIIIITlL IISCIUICII CTIMI UIIITI) 431.91 
l0·J&Il•l9 zz COIITIIIIITAL UICIUICII (TIM UIIITS) 192.92 
24·..1..,•90 22 CCIITINIIITAL IISCIIICIS cn•s UIIITS) 192.92 
11·•ar•90 zz COITJIIIIITAL IISCUICES CTI•I UNITS) 192.92 
12•AYI•90 zz CCITIIIENTAL IIIGUICII CTJ•I UNITS) 192.12 
04·..1~·19 22 COMTIIIIIITAL IISCUICII CTIU UNITS) 225.14 
2S• .. r•90 zz CDMTINIIITAL IIICUICIS (TJ•I UIITS) 135.65 
24•Sep·l9 22 CDIITIIIIII1AL IIICUCII CTI•I UIIITS) 192.92 
17•Dec·l9 zz GJ•U 192.92 
2S•.Iun•l9 zz CCIIITJIIIIITAL IIICUCII CTI•I UIITS) 192.92 
·zs·••·to 21 CGITIIflttTlL IIJCUICIS CTI•I UIIITS) 211.00 
11·1fow•90 21 CIIITIQIITAL UICUCIS CTIMI UIIITS) 151.00 
09•Sep•90 zz CDMTJIIIITAL UICUICII (TIMI UIIITS) 239.00 
09·S.,·90 zz CDITIIIIIITAL UICUICII CTI•I -..ITS) 193.00 
23•Sep•90 zz CGITliiiiTAL IISCUICIS CTI•I UIITS) 471.00 
07•0ct·90 zz C..TIIEIITAL IIICUCIS CTIMI WITS) 432.00 
11•Mov•90 22 CGITIIIIIfTAL IIICUICII CTIU UlllTS) 151.00 
16·0ec•90 zz CCIITIIIEIITAL UIGUICII CTUCI WitS) 432.00 
16•0te•90 zz CDIITIIHTAL .ICUCII CTitel UIIITS) 193.00 
30•DIC•90 Z2 CGIITIIIEITAL IIICIUICII (TIM LlfiTS) 432.00 ..••......... 

TOTAL . TI··IILATID _,I,_IT IIITAL 16,141.16 ............. 
IIIIUIAIICI ...••...... 
ZZ•IIow·l7 I G.l-61 5,901.00 
Z6·-r·l9 I u-no 4,4JD.97 
25·.1"'•19 I &1•209 914.66 
ZJ·Apr•l9 • &1•127 49Z.D 
02• .. r•l6 u L.a.l. I C. IIIIIIAIICI 1,160.00 
01•.1"'•16 14 L.l.l. & C. IIIUIAMCI 5,401.00 
29•.1\1'1•16 ,, &1•296 (5,401.00) 
29·~-· a &a•ZN 5,401.00 ............. 

ma t•·IILATD •••"~~ . , ....... 
···-··-·· 

HMCT ...._.n ................ 
07•Jui•IS z ... 2'1.56 
07•Jul•U I ~A I&.UI 291.60 ..... z IIDY IIC. Dl.79 
Jt•.lui•U I VIIUIL SYsr. tiS.JO 
GJ•t~M-U I tiDVA ILia "·'' 2130 tJ • .-... ' VISUAL IYiftM 1J1.S7 
Z6·.t~·· 9 VIUL IYITIQ 62.64 
D•Oct•ll 9 VISUAL IYITDI ••• .. .. ..,. .. 9 VISUAL ITITPI 62.6S 
OS•.U.U 1Z IMIR MI.U NCIIUCTI ...70 IILAINTIFF'S .. , .... 11 IIDVA IL~ "·'' Ot•lo¥-16 tZ .VA ILW ••• IXHIBrT 
13•Aut•19 11 VIILIA&. IYITal 191.31 IJ, .. ~ ............ . .. 

. ......... ·- -~·--·- -· ·--
- ..... ,. 



TIM! IILATID OTMII OIIICT COSTr 

-DATI TASC VIIIDOI MICU&T 
····••·•·•· ...........•.....••.••.....••...... •............ 
09•Apr•l9 12: VISUAL IYITPI 270.01 
21•Sep•86 12 CAIIOLL'I ITATIOIIII 78.03 
21•Aut·U 11 UIIIEI IUIIMIII NaDUCTI 31.35 
05··-1""•11 12 UIIIEI IUIIMII' 'IQDUCTI 314.17 
24•Apr•U 12 VISUAL IYITIMI• a.2a 
31•Jul•U 11 LAMIII IUIIIIII ,.GDUCTI 75.66 
10•Mov•l5 13 OCIM' I 'IIOTO SNaP 71.93 
13•AJW•I6 13 UIIEI UIIIEII PICDUCTI 9J.60 
ZI•Sep-16 13 CAIIOLL'I ITATIOMEII 41.71 
11•ttay•l6 14 OOCUMIIT IMGIMEEIJMG 27.19 
09•Nov•l6 14 CAIIOLL'I ITATJONEII 1.56 
U•Mov•l6 14 CAIIOLL'I ITATIGIIII 30.96 
Z1•Dec•l6 14 Ulllll IUIIMIII NaDUCTI 61.60 
za-r.o-u 17 VISUAL IYITIMI 27.94 
15·••r·l7 17 MIYI.Aie ILUINIIT CD. U.60 
ZS•IIov-16 17 IOVA ILUI 26.17 
ZI•Sep-16 17 CAIIOLL'I ITATIOMIII J6.10 
OS• .I""• II 17 LANIEl IUIINESI 'ICDUCTI 114.17 
24•Apr·U 17 VISUAL SYITIMI D.Z9 
31•-IM•U 17 VISUAL IYITIMI Z6.U 
07·0ct•90 21 IIGVA ILUI 60.00 
ZS•Mer•90 21 NOVA ILUI 17.01 
12•Aut•90 21 VISUAL lmiMI 11.00 
Z6•Aue·90 21 IIOVA ILUI 114.00 
07•0ct•90 21 IIOVA ILUI 204.00 
05•110¥-19 21 IIOVA ILUI 17.01 
Z7•AUI•I9 21 IIOVA ILUI 17.09 
H·••r·90 21 VISUAl. IYITIMI 13.69 

! U•AJW•90 21 VISUAL IYITIMI 49.00 
17·.1""•90 21 VISUAL SYSTEMS 125.40 
2Z•Apr•90 21 ACCUPIINT INC. 65.14 
17•Dec·l9 21 VISUAL SYSTEMS 117. ,. 
26•.1«.1'•U 21 VISUAL IYITIMI 10.31 
07•0ct•90 21 VISUAL IYITIMI 114.00 
25·Mer•90 22 IIOVA ILUI 17.01 
22·Apr•90 zz VISUAL SYSTEMS 49.00 
07·0ct•90 zz NOVA IL~ 60.00 
05•IIOY•I9 zz IOVA ILUI 17.01 
a7·0ct•90 zz VI lUlL SYSTEMS 114.00 
27·Aue•l9 zz IIOVA ILUI 17.01 
10•Sep-19 zz IOVA ILW 114.00 
17·0•·19 zz VIUL fti'TPI 117.17 
1'7·.1~90 Z2 VIIU&I. lm'IM 125.40 
ZZ•A,.-•90 22 ACCUHIIIT llfC. e.a 
ZS·••r·90 zz VISUAL IYITDI 13.69 
Q6• .. y•9G zz IIOVA IWI 205.00 
D•lep-90 zz VISUAL IYITDII 3t.aa ............. 

TOTAL TI···UTD IIIA.IICT U.UU u.m.u ............. 

Tl···UTD ,_, .. CDITI , ..... ,, 
TI··-LAfll CIUJD CIIITI 10,D6 •• Z\ ··-·-
TOTAL , ......... ,. .__ IIMCT DTP .... , •.. 

. 
'J 

1\ CALCULATID AI 1300/TUI , .. 6 YUII, lAIII fll UCGIDD CDIT 

• 
TIEIIDI ICI 'IICAL fUll 1916-1991 • 

Z\ CALCULATED AI ROOOniAI Fall 5 YUill, MID •• CDIDD CDIT 2131 TIEIIDt 'CI PliCAL YIAII 1911-1990, PUll UCGIDD I:Dit TIMUGI 
MY, 1991 01 &116. 



. llJ)GftfD IIMf ·lElA tEO COStS •• CbltiACI IIDifltAII•s ot•l JIWI 
IIIUIICAIIOI IJ All» fi.ED PIICE LEVEL Of lffOII 

/···················································································/ 
• 

DESCIIPII .. MOD ItO I IIIJDISI liD IJZ ...,ns IIDD..U. 111»01 ... '" IOJAL 
···--·--······-·-···-·······--····-············· ·····------- ··-········ .••.••... ---·-···- ··-······ ····-···· .•.....•• ·········-
.. ·Sill DIIECI UIOia 

IECIIICAL lllltiGI 1,91) 7,240 9,224 
ND.IECI IMIMGII J0,406 476 44,0111 J7 441 75,412 
PIDJICI GIDIDIMI .. 16,S90 16,590 
Sl lGGIIIICI 1151110 11,199 190 " 12,11) 
U UJGIIfiCS AMLIII 96 96 
LOGIIIICI llif lllfCIAI.JII 4,915 104 t,019 
Sl lfiiEJIS 1 .. 1.11 IO,IlO 2,SJ7 467 1J,124 
lfStiMI E15IIEEI 1111 1,262 JJJ 1,594 
• llllalll 1111.11 I,J6J I,J6J 

-~-·-· 
J,497 J,497 

DllfiiiUIAII.- 659 554 1,21J 
Dllfl ... tl• ., .. CIAUII I,SIO 1,510 
1111 IIIECI .. 7,466 7,466 
I I I 1•1•u 6,116 . ._ 6,)116 
CGSI AIALIII 1,016 1,016 
IICIEIMI/Idl flai:IIIGI •• 21,961 JJ 661 r,4tJ " l9 J0,061 
CDIIIACI Mllll c...-1111 2,427 5,427 64 91.1 ZOJ 0 9,061 
..-tuct Mill Caii'GSIII) t,JU J,61Z J4 657 169 5,194 

·······----- ......•.... ····-···· ··--····· ··-······ --······· ···-·--·· ···--····· 
tOtAl n•·•UtEI llllct LAIGI, •·1111 21,615 124,M5 261 1,090 51,581 5J9 1,967 214,744 

101M. MI .. ••• 129,111 JJ4 10,012 60,164 617 2,711 ZJZ,ZJ1 

11• ·IE&AIEI IIAWL 7,419 l6,490 0 0 0 0 9,090 5J,G69 

ti•·IEUia CIIIIII.IMII 0 15,161 • 6R 0 0 9,7J7 25.571 • • ······-····· .................... ······--· ......... ·····---- -------·· ····-----~ 
11-·IEUIEIIIIICI 111111- O.IIEM 6J,44t J06,1J7 601 II,IM4 111,165 1,217 2J,51J 5ZS,6Z1 

IOta CiiiBM. I MIIIIIIIIAIIW . 5,149 15,614 55 1,572 t,t6Z 91 Z,4JI S4,JOZ 
···---·--··· -···-·-···· ··------- •.........•..•....•.•••............• ··-······· 

101M. ta•·aUtll COSII ··'" 341,711 6SI Z0,416 121,027 1,110 25,951 SJ9,92J •........... ........... ......... ......... ......... ......... ......... . ......... 



I 

• 

SUMMARY OF TIME-RELATED. COSTS FOR 
REMOTE CONTROL ELEMENT REPROCUREMENT 

DIRECT LABOR 
ON•SITE OVERHEAD 
TRAVEL 

GENERAL ' ADMINISTRATIVE 

TOTAL 

. . 

RCE 

---------'7 I 19 8 (DBDIT 982) 
8 8 I 53 3 (IIIIIIIT 982) 

4,993 

---------160,724 

12,263 -------
172,987 ---------
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1 performance of the PDFA potion of the contract. 

2 BY MR. BOEHLERT: 

3 Q Could you read the second paragraph of this 

4 letter, please? 

5 A "Any assistance given to you on this contract, or 

6 any acceptance by TechDyn Systems Corporation, of delinquent 

7 goods or services, will be solely for the purpose of 

8 mitigating damages and it is not the intention of TechDyn 

9 Systems Corporation to condone any delinquency, or waive any 

10 rights that TechDyn Systems Corporation has under the 

11 contract." 

Q What did you mean by that? 12 

13 A We basically were putting Whittaker on notice that 

14 regardless of whether we terminated for default, or didn't, 

15 that we were not wai~ing any of our rights for 

16 nonperformance. 

17 Q Has Whittaker's performance on the subcontract had 

18 any impact on TechDyn? 

19 

20 

21 

A 

Q 

A 

Yes. 

What way? 

Well, it has increased the cost of our performance 

22 under this project. 

23 Q 

. 24 

25 

Have you been able to assess those costs? 

MR. WORK: Objection. Strike that, Your Honor . 

MR. BOEHLERT: Have you been able to assess 
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THE WITNESS: Yes, I have. 

BY MR. BOEHLERT: 

How did you do that? 

We had gone through the financial records of the 

5 company, virtually every document that relates to this 

6 contract. We've looked at the schedules and the periods of 

7 delay that were being incurred. And have come up with our 

8 assessment of·the damage impact, against the Corporation. 

9 MR. WORK: Your Honor, I would like to approach 

10 the bench, please. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q 

JUDGE BROWN: All right. 

(Bench conference.) 

JUDGE BROWN: Are we done with --

MR. BOEHLERT: Yes, sir. 

JUDGE BROWN: What is that? 

MR. BOEHLERT: That is 1017. 

JUDGE BROWN: Okay, we are done with that. 

MR. BOEHLERT: Yes. 

(Pause.) 

BY MR. BOEHLERT: 

Mr. Hise, you said that you, that TechDyn has 

22 computed its costs associated with 

23 MR. WORK: Objection, he does not have to repeat 

24 what he said. 

25 JUDGE BROWN: Just ask the next question. 
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1 MR. BOEHLERT: How did TechDyn compute those 

2 costs? 

3 THE WITNESS: As I was beginning to state, we 

4 reviewed all the costs documents that relate to the ICCE 

5 program. We 

6 

7 

8 

Q 

A 

BY MR. BOEHLERT: 

Who was involved in that process? 

I was involved. My accounting staff was involved. 

9 And we utilized the assistance of Scott Gray, who is with a 

10 company called Barrington. He is a cost specialist. 

11 Q What did you do to accumulate those costs? 

12 A We took, as I said, all the documents that relate 

13 to the ICCE program, we took those and then did analysis of 

14 those costs that we felt were attributable to the delay that 

15 had been caused to TechDyn by the subcontractor on this job. 

16 Q What materials were reviewed, Mr. Hise? t 

17 A Specifically, we reviewed all of the time sheets. 

18 We reviewed all of the labor distribution reports that 

19 result from the week, or the bi-weekly time sheets.· We 

20 reviewed all of the travel vouchers. We reviewed all of the 

21 direct expenditure documents, invoices, the subcontract 

22 payments, the material costs. We virtually looked at 

23 hundreds and hundreds of documents, and the accounting files 

24 that relate to this contract. 

25 MR. WORK: Objection, and move to strike, Your 
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BY MR. BOEHLERT: 

What else did you review, Mr. Hise? 

We reviewed the schedule, the performance 

4 schedules that were prepared over time. We looked at the 

S price -- cost status report which was prepared on a 

6 r~petitive basis on this contract. 

7 Q For what purpose? 

8 A The purpose of that was -- that was a report that 

9 was required by the prime contract which was a management 

10 tool. It established for TechDyn a budget on this contract 

11 from day one and it was used a~ a budget and a projection of 

12 the costs that would be incurred as we went along. TechDyn 

13 had other budget documents but this was one that had been 

14 directed by the Government under the contract so we used it 

15 as the primary tool for managing the contract. 

16 Q Any other documents reviewed? 

17 A We reviewed virtually every document that relates 

18 to this contract. It was a very exhaustive time -- task of 

19 going back and looking and determining what had happened as 

20 relates to the non-performance of the directed 

21 subcontractor. 

22 Q Were you able to reach any conclusions regarding 

23 TechDyn's damages as a result of that review? 

24 A 

25 Q 

Yes, we were. 

And were those conclusions reduced to writing? 
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1 A Yes, they have been. 

2 JUDGE BROWN: Before we get to that, so that I 

3 don't interrupt it, let's take our morning recess now. 

4 We'll take 15 minutes and then we'll get to that later. 

5 (Brief recess.) 

6 BAILIFF: Remain seated and come to order. 

7 

8 

9 

10 

11 

12 

we're not 

JUDGE BROWN: Okay. 

(Pause while jury is 

JUDGE BROWN: Okay. 

ready to go. We're 

(Pause.) 

BY MR. BOEHLERT : 

Bring them in. 

seated.) 

We're ready to go --

almost ready to go. 

oh, 

13 Q Were the conclusions you reached regarding damages 

14 reduced to writing? 

15 A Yes, they have been. 

16 Q Mr. Hise, I place in front of you·a document-- a 

17 group of documents that have been previously marked as 

18 Plaintiff's Exhibits 950 through 987 and also Exhibit 912. 

19 And I ask you to look at those documents and tell me if you 

20 can identify them. 

21 (Pause.) 

22 

23 

A 

Q 

24 documents? 

25 A 

Yes, I can. 

Did you participate in the preparation of these 

Yes, I did. 
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1 A As an example, when we were waiting for the 

2 counsel for whittaker to come and review these documents, we 

3 laid out the expense reports alone in one room, a vacant 

4 room that we had, and that ~oom was probably 10 by 30 and 

5 they.were in stacks-- they covered the entire floor. The 

6 time sheets were of equal volume. The invoices that were 

7 paid over the period of performance on this contract would 

8 be file cabinets full. So there were just a lot of records. 

9 Q And what was the purpos~ of these documents that 

10 sit in front of you now, Plaintiff's Exhibit 950 through 

11 987? 

12 A The purpose was to take the pertinent documents 

13 from those voluminous records that I indicated and condense 

14 them down to the ones that were selected or used in coming 

15 up with our damage an.alysis. 

16 Q And do these documents truly and accurately 

17 reflect the information contained in those source documents? 

18 A They truly reflect the information in those 

19 documents. To the extent that they're listed here on the 

20 documents in this notebook, they are accurate to the last 

21 degree. 

22 MR. BOEHLERT: Your Honor, I move Plaintiff's 

23 Exhibits 950 through 987 into evidence. 

•24 

25 

JUDGE BROWN: Any objection to 950 to 987? 

MR. WORK: Objection to all of them, Your Honor. 
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1 down in the bottom right-hand corner. Not every page has a 

2 page number but the exhibits are independently numbered so 

3 if I'm talking about 950 or 951, and I'll probably be 

4 referring to them pretty much like pages in a book would 

5 you turn to page 951 or Exhibit 951. And if you would 

6 follow along with me, I'd appreciate it. 

7 If you have any questions or you get lost in this 

8 process, please let me know or the judge know. The purpose 

9 of those is to help you not to hinder you looking through 

10 paper. 

11 BY MR. BOEHLERT: 

12 Q Mr. Hise, looking at Plaintiff's Exhibit 950, it 

13 says summary of damages. Do you recognize this document? 

14 A Yes, I do. 

15 Q And what is it? 

16 A It is a summary of the four categories that we 

17 have collected the damages against used in collecting the 

18 damages as a result from Whittaker non-performance. 

19 Q The first category of damages there -- PDFA 

20 damages -- claim amount -- $3,240,611. 

21 

22 

23 

A 

Q 

A 

Yes. 

What does that refer to? What are PDFA damages? 

These are the damages that result from the 

24 non-performance of the processing display functional area of 

25 the subcontract with Whittaker. 
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Q And are those damages further defined? 

A Yes, they are. 

Q Would you turn to -- please turn to page 951 or 

Exhibit 951. 

A Yes. 

Q The next page. At the very top, it says summary 

of Whittaker caused PDFA damages. Do you recognize this 

document? 

A Yes, I do. 

Q Now, on the left-hand side, it says description 

and below it there are four entries: delay, excess 

overhead, relocation of test beds, replacement of keyboard 

and printer. Do you recognize those items? 

A Yes, I do. Those are the four subcategories of 

the damages that relate to the processing display functional 

area. 

Q Let's take them one by one if we might, please, 

and I'd like you to explain to us how you computed the 

amount being demanded. 

Let's take delay first. What does delay mean? 

A Delay means the extension of the program, the 

delay in meeting the required contract delivery dates and 

it's the damages in this case that result from that extended 

delay. 

Q And have you been able to quantify that delay? 
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Yes. 

And would you turn to page 952, please? 

Yes. 

On this document, it says delay damages per day 

5 and there's $2,068 and delay days attributable to Whittaker 

6 ~d there's 1243. What does the 1243 represent? 

7 A Okay. The 1243 are the days that we feel that 

8 Whittaker is totally responsible for as a result of their 

9 non-performance. 

10 Q How did you arrive at the number 1243 days? 

11 A Okay. You take the start date of the contract and 

12 go to the end. There are a certain number of days. What we 

13 did is take the performance period of the basic contract, 

14 including CENTAF, which would have been through February of· 

15 1987, and we further subtracted from the total number of 

16 days during the period from the inception of the contract to 

17 the end of the contract -- or, not to the end of the 

18 contract but through the date that these were prepared, 

19 which was in May of 1991 -- and we further took out of there 

20 9.75 months. 

21 

22 

Q 

A 

Why did you do that? 

In MOD 36 to our contract, as a result of the 

23 request for equitable adjustment that we had made to the Air 
24 Force, they indicated to us or led us to believe that there. 

25 was --they were recognizing that Whittaker had caused 9.75 
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duplicate 
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MR. WORK: Objection, Your Honor. There's no 

foundation for what the Air Force did. Unless he wants to 

pull out a document and show us that, that's just absolutely 

improper evidence. 

JUDGE BROWN: I sustain the objection to stating 

that the Air Force believed that Whittaker caused delay and 

ask the jury to disregard that. However, he may state why 

he took out the 9.75 months without reference to what 

somebody else said the cause was. 

BY MR. BOEHLERT: 

Q And why was that taken out? 

A That was taken out because in the modification 

that was issued by the Air Force, as a result of the 

negotiations of that modification, it was our belief that 

there was included in those dollars the costs associated 

with 9.75 months of delay. 

Q Are any of those dollars being demanded in this 

lawsuit at all? 

A Absolutely not. There are no costs that were 

obtained from that modification included in the current 

assessment of our damages. 

Q The top number on this page 952, delay damages per 

day, $2068 --
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1 reviewed those records to get familiar with the way they're 

2 set up and the way the costs are accumulated. 

3 Q What documents did you review? 

4 A Well, as a generic category, I'll say just about 

5 all the accounting and cost documents but the ones we 

6 primarily relied on included summaries of the ICCE contract 

7 costs, the general ledger for the ICCE project as well as 

8 indirect departments. ~1 the detailed cost information 

9 such as invoices, purchase orders, time sheets, thinqs of 

10 that nature. 

11 We reviewed the budgets from project schedule 

12 status reports. Proposal modifications that were submitted, 

13 submissions to the DCAA for indirect rates. All the 

14 documents that qo into the accounting system in the 

15 recordinq of costs. 

16 Q Okay. Based upon the review of those documents, 

17 what did you next do? 

18 A Well, once we were familiar with them, we set out 

19 to understand cost increases or cost overruns on the job and 

20 then to try to understand what caused the cost to overrun 

21 and try to specifically identify the increased costs that 

22 came about from delays on the project and specific breaches 

23 on the project. 

24 

25 

Q 

A 

Were you able to do that? 

Yes, we were. 
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Q What did you do next? 

A Well, the next step is really to identify the 

methodology that you'·re going to employ to price each 

discrete claim item and I worked with Mr. Hise as well as 

with my colleagues to identify the most appropriate 

methodology to use and then basically followed it through 

went to the cost records and --

Q Did·you arrive at a methodology? 

A Yes. 

Q What was it? 

A Well, we've got five discrete claim areas and the 

methodology --

MR. WORK: Objection, Your Honor. May we approach 

the bench, please? 

JUDGE BROWN: Yes. 

MR. WORK: Again, I'm looking at the description 

and the substance of his testimony and although it says he 

will testify to his methodology, he does not satisfy the 

Virginia rule in explaining what his opinions are with 

regard to methodology and what the basis for those opinions 

is. 

That's the entire description of the substance of 

his -- the summary of his opinion. 

JUDGE BROWN: Okay. 

MR. BOEHLERT: Your Honor, he is entitled to 
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3 So we need to get all this stuff back. We need to 

4 get the jury back and we need to get the witness back. 

5 Mafbe one of you would get the witness. 

6 (Pause while jury and witness are seated.) 

7 

8 

DIUCT EXAMINATION (Resumed) 

BY ~. BOEHLERT: 

9 Q Mr. Gray, what methodology did you use to compute 

10 TechDyn's costs? 

11 A We really relied on three basic principles. The 

12 first is reliance on the actual costs or the historical 

13 costs incurred by the company and recorded during the normal 

14 course of business in the regular business records and usinq 

15 those to identify the damage amount. 

16 The second basic principle is to do discrete claim 

17 calculations or to do separate claim calculations for each 

18 area of damages. 

19 And the third is to include in our claims only 

20 those costs that are attributable to the actions that are 

21 being alleged against Whittaker. 

22 Q In your experience, Mr. Gray, is that a generally 

23 accepted method of computing damages? 

24 A Yes. Those are the principles and guidelines that 

25 are accepted and are generally used in calculating a claim. 
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Q What about delay claims? 

A Well, for a delay claim, what we've done is 

analyzed the time related costs on the job and identified 

those which were increased or really incurred due to the 

PDFA delays attributable to Whittaker. 

Q How did you do that? 

A Again, the first step is the identification of 

time related costs. 

Q How did you do that? 

A That -- it's a narrative process. It begins with 

an understanding of why costs on the project are being 

incurred. There are many costs on a project that are not 

time related costs, that relate only to performing a 

specific activity. 

Q What type of costs are those? 

A Well, we often refer to them as activity related 

costs and that would be a cost that relates to specifically 

performing a discrete item and work, such as purchasing a 

piece of hardware that is going to be installed. That is 

not affected by delay. You purchased that hardware and the 

cost stays the same regardless of whether the contract is 

pushed back or not. 

Q So what, if anything, did you do in this process 

with those type of costs? 

A Well, again, here we're trying to identify the 
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1 delay costs attributable to Whittaker. So any costs that 

2 aren't affected by delays, we excluded from our analysis and 

3 didn't include them. 

4 

5 

6 

Q 

A 

Q 

7 this case? 

8 A 

What costs were included? 

Just what we referred to as time related costs. 

What did you identify as time related costs in 

Well, in this case, ther~'s a very significant 

9 component of time related labor and that relates to the 

10 project personnel that are on the project for substantially 

11 the whole period and each month, each day, each week, the 

12 project gets pushed out, those people need to remain on the 

13 project and the costs for those people increase. 

14 Q So did you use all project personnel? 

15 A No. No. Just 

16 Q What project personnel did you use? 

17 A Just the ~ore group of people that were required 

18 to maintain the contract, if you will. The core group of 

19 people that were required to stay on this contract for the 

20 essential duration of the contract. 

21 Q Were there other time related costs that you 

22 identified? 

23 A Yes. There is the on-site overhead or the 

24 indirect overhead that relates to that labor that we 

25 identified. 

Heritage Reporting Corporation 
(202) 628-4888 

2148 



~437 

1 methodology field, which is the field that this man was 

2 offered as an expert. 

3 JUDGE BROWN: Well, I guess I got him off it, 

4 because I didn't understand what claims meant. What claims 

5 methodology meant. Ask the question, I am lost. 

6 

7 

8 

9 Q 

MR. BOEHLERT: Okay, I will. 

(Pause.) 

BY MR. BOEHLERT: 

Are there various methodologies to compute 

10 damages, delay related damages? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

Yes. 

And are you _familiar with those methodologies? 

Yes. 

And what are some of them? 

Well, the method that is commonly used and is 

16 generally used in the industry, is to determine a daily rate 

17 of delay damages. And to apply that to the number of days 

18 of delay that are being attributed to the defendant to 

19 calculate the delay. 

20 

21 

22 

Q 

A 

Q 

Is that what was done in this case? 

Yes, it is. 

You mentioned a remote control element. What, if 

23 anything, did you do to assess the remote control aspect of 

24 this project? 

25 A We went into the cost records, and identified the 
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THat's correct. 

As part of the remote control element point. 

Yes. 

Thank you. Would you please resume the stand? 

(Pause.) 

Now, I see up in the box there, additional time 

8 related costs attributable to Whittaker, $2,315,153. 

9 

10 

11 

12 

13 

14 

15 

16 

have 

see 

A 

Q 

that 

A 

Q 

that 

A 

Q 

Yes. 

Now, turning to Plaintiff's Exhibit 953, if you 

in front of you. 

Yes, sir, I do. 

And coming down the page about half way, do you 

same number, $2,315,153? 

Yes, I do. 

You just explain to us how you arrived at that 

17. number, correct? 

18 A Correct. Those are the time related costs that 

19 are attributable to Whittaker. 

20 Q Now, the next entry is divided by the number of 

21 days in the delay period, 1,243 days. 

22 

23 

•24 

A 

Q 

A 

Yes. 

How was that number arrived at? 

The entire contract period, for which these costs 

25 related, for which this $5,153,000 of the time related costs 
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1 relate, run for.m August 31 of 1985 up through May 19 of this 

2 year, May 19, 1991. And that is 2,088 days, calendar days, 

3 during that period. 

4 

5 

Q 

A 

All right. 

Now, again, part of that was originally 

6 anticipated, and part of it was compensated by the ~r 

7 Force. So, we removed 18 months worth of days, 548 days 

8 from the 2,088 and also 9.75 months worth of days, which is 

9 297, to arrive at this number of days in this delay period. 

10 Q To get at this number of delay days, what is the 

11 ending date that you used, Mr. Gray? 

12 A May 19 of 1991. 

13 Q Of 1991. We have heard testimony that delays have 

14 gone beyond May 19, 1991. In this calculation, is there any 

15 compensation being demanded for that? 

16 A No. Because when this was done, the most recent 

17 cost data available was May 19. And so we needed to rely on 

18 the costs that we had in hand at the time. 

19 Q So, you had actual costs at that time to prepare 

20 that number? 

A That's right 21 

22 MR. WORK: Objection, Your Honor, we didn't have 

23 actual costs. And again, we.have a problem with relying on 

24 some things that we didn't receive in discovery. 

25 JUDGE BROWN: I overrule the objection. 
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1 BY MR. BOEHLER'!': 

2 Q The next entry is delay cost per day, $1863. Do 

3 you see that? 

4 A Yes. 

5 Q Okay. And is that the result of the division of 

6 the two prior numbers? 

7 A Yes. That's taking the same $315,153 and dividing 

8 it by the number of days and coming up with the average 

9 delay cost per day. 

10 Q De you know why the profit rate of 11 percent was 

11 used? 

12 A Yes. That was the negotiated rate that was used 

13 by TechDyn en this contract and also supported by·histcric 

14 profitability of the company. 

15 

16 - day. 

17 

18 

19 

Q So you arrive at delay damages per day $2068 per 

A That's correct. 

Q What does that mean? 

A That means that every extra day that TechDyn had 

20 to stay cut on the project they were damaged by that amount. 

21 Q And turning now to Exhibit 952? Do you have that 

22 document in front of you? 

23 

. 24 

25 

A 

Q 

A 

Yes, I do. 

And what does this document reflect? 

Wel1, this reflects the calcu1ation of the delay 
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BY MR. BOEHLERT: 

Q And did you personally have these conversations? 

A Yes, I did. 

Q And with whom did you speak? 

A I spoke with Mr. Morrison. As well as Mr. Ellis 

and Mr. Thornton. Mr. Everett Jones. And Mr. Rosen. 

Q Did you ever have occasion to speak with Mr. Rise? 

A Yes, I spoke to Mr. Rise on many occasions. 

Q Are you familiar with the term total cost claim? 

A Yes, I am. 

Q What is a total cost claim? 

A Well, that's a methodology. A simple claim 

methodology in which a contractor would calculate his 

damages by taking total cost incurred on the project, 

subtracting out the bid cost or the budgeted costs, to 

determine an overrun and adding to that profit and interest 

in mark ups to come up with a claim amount. 

Q Did TechDyn use a total cost approach to compute 

its damages? 

A No, not on this project. 

Q How did the TechDyn approach differ from a total 

cost claim? 

A First of all, it differed by identifying discreet 

areas or discreet claim items. Identifying a delay claim, 
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1 identifying increase costs related to overhead. Increased 

2 costs related to the test beds. Added costs for the RCE. By 

3 identifying discreet claims and pricing them out, rather 

4 than taking an aggregate approach and saying here is what we 

5 lost doing everything, we identified specific items and just 

6 found the increased cost for that. 

7 That's one method. But I tell you the primary way 

8 is just, you know, we did employ the top down approach, 

9 which says, here is cost, minus bid, is the actual. We 

10 built up to what the increased costs were, rather than just 

11 ·subtracting down and claiming an entire overrun. 

12 Q And was it by the method you just described that 

13 you did this bottom up building of these damages? 

14 A Yes. It is more the identification going.in and 

15 identifying increase~ costs, rather than just identifying an 

16 overrun. 

17 Q 

18 Mr. Gray? 

19 

20 

A 

Q 

21 damages? 

22 

23 

24 case? 

25 

A 

Q 

A 

Have you used that methodology on other occasions, 

Which methodology? 

The methodology of the ground up approach to 

Oh, yes._ 

And that is the approach that TechDyn used in this 

Yes. 
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1 methodology field, which is the field that this man was 

2 offered as an expert. 

3 JUDGE BROWN: Well, I guess I got him off it, 

1437 

4 because I didn't understand what claims meant. What claims 

5 methodology meant. Ask the question, I am lost. 

6 

7 

8 

9 Q 

MR. BOEHLERT: Okay, I will. 

(Pause.) 

BY MR. BOEHLERT: 

Are there various methodologies to compute 

10 damages, delay related damages? 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Yes. 

And are you familiar with those methodologies? 

Yes. 

And what are some of them? 

Well, the method that is commonly used and is 

16 generally used in the industry, is to determine a daily rate 

17 of delay damages. And to apply that to the number of days 

18 of delay that are being attributed to the defendant to 

19 calculate the delay. 

20 

21 

22 

Q 

A 

Q 

Is that what was done in this case? 

Yes, it is. 

You mentioned a remote control element. What, if 

23 anything, did you do to assess the remote control aspect of 

24 this project? 

25 A We went into the cost records, and identified the 
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1 specific instances of costs that arose, or were incurred 

2 because of TechDyn's need to go and compete the RCE work. 

3 (Pause.) 

4 Q In your analysis, Mr.· Gray, were you asked to 

5 prepare a graft to depict the time related costs that were 

6 accumulated by you and Mr. Hise in your analysis and then to 

7 demonstrate which portion of those costs are being claimed 

8 against Whittaker? 

9 A Yes. 

10 Q I present to you what has been marked as 

11 Plaintiff's Exhibit 988 for identification and ask if you 

12 can identify that document? 

13 A Yes, I can. 

14 Q What is it? 

15 A This is a document I prepared 

16 MR. WORK: Could you please wait a moment? Thank 

17 you. 

18 THE WITNESS: This is a document that I prepared 

19 to help graphically or pictorially present the methodology 

20 or the delay claim that we calculated. 

21 BY MR. BOEHLERT: 

22 Q I am going to present to you what's previously 

23 been marked as Plaintiff's Exhibit 953. 

24 (Pause.) 

25 Q I ask you whether the document you have in front 
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1 of you, Plaintiff'~ Exhibit 988, graphically depicts the 

2 information on Plaintiff's Exhibit 953? 

3 A Yes, it does. 

4 MR. BOEHLERT: Your Honor, I move Plaintiff's 

5 Exhibit 988 into evidence. 

6 JUDGE BROWN: Any objection to 988? 

7 MR. WORK: Yes. It is not an exhibit. It's a 

8 visual aid. It's not evidence, it's a visual aid. 

9 MR. BOEHLERT: It is based on evidence, Your 

10 Honor. It's a graphic depiction of what is in evidence, 

11 what has been received in evidence. 

12 JUDGE BROWN: I don't think that's an objection, 

13 unless there is something I am missing. I mean, he prepared 

14 it. It is based on another exhibit. I don't understand the 

15 objection, I guess. 

16 MR. WORK: The understanding, the objection, Your 

17 Honor, is that this is a visual aid, the same type that has 

18 been used through the course of this hearing. It is simply 

19 prepared to explain, conceptualize something. It is not 

20 evidence. It is not real evidence. It is simply a 

21 document. 

22 JUDGE BROWN: I don't think a visual aid always 

23 can't come into evidence. And I don't hear any other 

24 objection to t~is one, so it is received. What number is 

25 it? 
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MR. BOEHLERT: Nine - 88. 

JUDGE BROWN: Plaintiff's Exhibit 988 is received. 

(The document referred to, having 

been previously marked for 

identification as Plaintiff's 

Exhibit 988, was received in 

evidence.) 

MR.·BOEHLERT: Mr. Gray, I am going to put that on 

9 the overhead projector here, and ask that you please step 

10 down and I am also going to ask that the jury resume their 

11 - do you still have those exhibit books? The 900 series? 

12 If you please would refer to page 953. 

13 (Pause.) 

14 MR. BOEHLERT: Mr. Gray, what is the purpose of 

15 Plaintiff's Exhibit 953, calculation of delay damages per 

16 day. 

17 THE WITNESS: Well, the purpose of 953 is to show 

18 the calculation of the daily delay damages that were 

19 incurred by TechDyn on the ICCE program. 

20 BY MR. BOEHLERT: 

21. Q Now, with respect to that, would you please 

22 explain this chart, and please explain with respect to all 

23 of these time related costs, which you assembled for TechDyn 

24 on this project, which portion of that is being claimed 

25 against Whittaker in this law suit? 
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1 A As I said, the first step that we did was to 

2 review the project and identify the time related costs of 

3 the project. And that is essentially what this whole box 

4 represents, $5,153,000 from exhibit 953. 

5 But you are not done when you get there. What you 

6 are trying to get at are the added costs that came, that are 

7 due to the delays attributable to Whittaker. So, when we 

8 got in that and analyzed the time related costs, this $5 

9 million of time related costs, 1,352,000 related to 

10 performance of the original contract, the 18 months that 

11 were in the original contract between the Air Force and 

12 TechDyn. 

13 That is not attributable to Whittaker. That has 

14 nothing to do with any delays that are cause. 

15 

16 

17 

18 

Q 

A 

Q 

A 

Why isn't that being demanded against Whittaker? 

Well, because they were not caused by Whittaker. 

TechDyn would have been there any way? 

That's correct. Those costs would have been 

19 incurred regardless of --

20 Q Now, I'd like to take you to the next category 

21 there. Caption, time related costs for modification number 

22 36, $733,079. What does that refer to? 

23 A Those are the time related costs that were 

24 incurred during the time period that was compensated by the 

25 Air Force, the 9.75 month period, compensated by the Air 
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1 Force in MOD 36. So, again, those are costs that at this 

2 point, are not being attributed to Whittaker because they 

3 were reimbursed by the Air Force. 

4 Q And TechDyn paid for that, so it is not being 

S claimed again? 

6 A That's correct. 

7 Q Now, in this bottom, on the bottom here. Time 

8 related costs included in other MODs and claims. What are 

9 MODs. 

10 A Well those are modifications tot he contract 

11 between TechDyn and the Air Force. 

12 Q And there is a number there, $753,910. Is that 

13 being claimed against Whittaker? 

14 A No, it is not. 

Q Why not? 15 

16 A Well, during the period following the 18 month 

17 original contract period and the 9.75 month period 

18 recognized by the Air Force, there were some selected 

19 modifications to the contract that needed to be performed by 

20 TechDyn. So, TechDyn would have, out in this period, some 

21 low level of people, time related people, out there working. 

22 Time related people, such as the project manager, part of 

23 his.time, Don Ellis, etc. 

24 Q Were you able to determine what that level left 

25 would have been for purposes of contract modifications? 
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A Yes. 

Q What did you do with those costs? 

A Well, we had not included them in the claim 

calculation against Whittaker. 

Q Why? 

A Because once again, they weren't caused by 

Whittaker. 

Q Okay, is there an aspect of these time related 

costs that you assembled that are being claimed against 

Whittaker? 

A Yes. 

Q And what box is that? 

A Well, that's this box right here. 

Q How did you compute that, Mr. Gray? 

A Those are the costs incurred during this extended 

period that don't relate to modifications from the Air Force 

or to other claims that TechDyn has against Whittaker. 

There is another issue in this box, right here, which is, 

one of TechDyn's claims against Whittaker for procurement of 

the RCE. And some of those re-procurement costs were 

incurred during this extended period. And it is not 

appropriate to include them on this delay claim where they 

would be being claimed twice. So, also included them in 

here and removed them. 

Q Those are being claimed somewhere else, is that 
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THat's correct. 

As part of the remote control element point. 

Yes. 

Thank you. Would you please resume the stand? 

(Pause.) 

Now, I see up in the~box there, additional time 

8 related costs attributable to Whittaker, $2,315,153. 

9 

10 

A 

Q 

Yes. 

Now, turning to Plaintiff's Exhibit 953, if you 

11 have that in front of you. 

12 A Yes, sir, I. do. 

13 Q And coming down the page about half way, do you 

14 see that same number, $2,315,153? 

15 A Yes, I do. 

16 Q You just explain to us how you arrived at that 

17 number, correct? 

18 A Correct. Those are the time related costs that 

19 are attributable to Whittaker. 

20 Q Now, the next entry is divided by the number of 

21 days in the delay period, 1,243 days. 

22 

23 

24 

A 

Q 

A 

Yes. 

How was that number arrived at? 

The entire contract period, for which these costs 

25 related, for which this $5,153,000 of the time related costs 
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CALCULATION OF DELAY DAMAGES PER DAY . . 

DESCRIPTION AMOUNT 

-----------~-------------------------------------------- ------------
RECORDED TIME-RELATED COSTS, 9/85 TO 5/91 $5,153,7S9(Ezb. 9! 

LESS: T%ME•RELATED COSTS IN ORIGINAL CONTRACT PERIOD 1,352,617 

TIME-RELATED COSTS IN DELAY PERIOD COMPENSATED 
BY AIR FORCE 733,079 

TIME-RELATED COSTS IN OTHER CONTRACT MODIFICATIONS 579,923(Ezb. 9E 

TIME-RELATED COSTS IN REMOTE CONTROL ELEMENT 
REPROCUREMENT 172 I 987 (Ezh. 9E 

~IME-RELATED COSTS ATTRIBUTABLE TO WHITTAXER DELAYS 

DIVIDED BY: NUMBER OF DAYS IN 1)ELAY PERIOD 

DELAY COST PER DAY 

PROFIT AT llt 

DELAY DAMAGES PER DAY 

------------
2,315,153 

1,243 

-----------

205 ------
$2,068 per da ---------
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SUMMARY OF TIME-RELATED. COSTS FOR 
REMOTE CONTROL ELEMENT REPROCUREMENT 

DIRECT LABOR 
ON-SITE OVERHEAD 
TRAVEL 

GENERAL ' ADMINISTRATIVE 

TOTAL 

RCE 

---------67, 198 (EIBDIT 982) 
8 8 , S 3 3 (EIIDIT 982) 

4,993 

---------160,724 

12,263 -------
172,987 

---------
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methodology field, which is the field that this man was 

offered as an expert. 

JUDGE BROWN: Well, I guess I got him off it, 

because I didn't understand what claims meant. What claims 

met~odoloqy meant. Ask the question, I am lost. 

MR. BOEHLERT: Okay, I will. 

(Pause.) 

BY MR. BOEHLERT: 

Q Are there various methodologies to compute 

damages, delay related damages? 

A Yes. 

Q And are you familiar with those methodologies? 

A Yes. 

Q And what are some of them? 

A Well, the method that is commonly used and is 

generally used in the industry, is to deter.mine a daily rate 

of delay damages. And to apply that to the number of days 

of delay that are being attributed to the defendant to 

calculate the delay. 

Q Is that what was done in this case? 

A Yes, it is. 

Q You mentioned a remote control element. Khat, if 

anything, did you do to assess the remote control aspect of 

this project? 

A We went into the cost records, and identified the 
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Well, we had not included them in the claim 

4 calculation against Whittaker. 
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7 Whittaker. 

Why? 

Because once again, they weren't caused by 
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8 Q Okay, is there an aspect of these time related 

9 costs that you assembled that are being claimed against 

10 Whittaker? 

11 A Yes. 

12 Q And what box is that? 

13 A Well, that's this box right here. 

14 Q How did you compute that, Mr. Gray? 

15 A Those are the costs incurred during this extended 

16 period that don't relate to modifications from the Air Force 

17 or to other claims that TechDyn has against Whittaker. 

18 There is another issue in this box, right here, which is, 

19 one of TechDyn's claims against Whittaker for procurement of 

20 the RCE. And some of those re-procurement costs were 

21 incurred during this extended period. And it is not 

22 appropriate to include them on this delay claim where they 

23 would be being claimed twice. So, also included them in 

24 here and removed them. 

25 Q Those are being claimed somewhere else, is that 
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THat's correct. 

As part qf the remote control element point. 

Yes. 

Thank you. Would you please resume the stand? 

(Pause.) 

Now, I see up in the box there, additional time 

8 related costs attributable to Whittaker, $2,315,153. 

9 

10 

A 

Q 

Yes. 

Now, turning to Plaintiff's Exhibit 953, if you 

11 have that in front of you. 

12 

13 

A 

Q 

Yes, sir, I do. 

And coming down the page about half way, do you 

14 see that same number, $2,315,153? 

15 A Yes, I do. 

16 Q You just explain to us how you arrived at that 

17 number, correct? 

18 A Correct. Those are the time related costs that 

19 are attributable to Whittaker. 

20 Q Now, the next entry is divided by the number of 

21 days in the delay period, 1,243 days. 

22 

23 

24 

A 

Q 

A 

Yes. 

How was that number arrived at? 

The entire contract period, for which these costs 

25 related, for which this $5,153,000 of the time related costs 
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Yes. 

What did you do with those costs? 

Well, we had not included them in the claim 

4 calculation against Whittaker. 
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A 

7 Whittaker. 

Why? 

Because once again, they weren·' t caused by 
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8 Q Okay, is there an aspect of these time related 

9 costs that you assembled that are being claimed against 

10 Whittaker? 

11 

12 

13 

14 

A 

Q 

A 

Q 

Yes. 

And what box is that? 

Well, that's this box right here. 

How did you compute that, Mr. Gray? 

15 A Those are the costs incurred during this extended 

16 period that don't relate to modifications from the Air Force 

17 or to other claims that TechDyn has against Whittaker. 

18 There is another issue in this box, right here, which is, 

19 one of TechDyn's claims against Whittaker for procurement of 

20 the RCE. And some of those re-procurement costs were 

21 incurred during this extended period. And it is not 

22 appropriate to include them on this delay claim where they 

23 would be being claimed twice. So, also included them in 

24 here and removed them. 

25 Q Those are being claimed somewhere else, is that 
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THat's correct. 

As part qf the remote control element point. 

Yes. 

Thank you. Would you please resume the stand? 

(Pause.) 

Now, I see up in the box there, additional time 

8 related costs attributable to Whittaker, $2,315,153. 

9 

10 

A 

Q 

Yes. 

Now, turning to Plaintiff's Exhibit 953, if you 

11 have that in front of you. 

12 

13 

A 

Q 

Yes, sir, I do. 

And coming down the page about half way, do you 

14 see that same number, $2,315,153? 

15 

16 

A 

Q 

Yes, I do. 

You just explain to us how you arrived at that 

17 number, correct? 

18 A Correct. Those are the time related costs that 

19 are attributable to Whittaker. 

20 Q Now, the next entry is divided by the number of 

21 days in the delay period, 1,243 days. 

22 

23 

24 

A 

Q 

A 

Yes. 

How was that number arrived at? 

The entire contract period, for which these costs 

25 related, for which this $5,153,000 of the time related costs 
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CALCULATION OF EXCESS ON-SITE OVERHEAD 
ABSORBED BY ICCE PROJECT 

DESCRIPTION 

--------------~------~----------~--------

BUDGETED DIRECT LABOR, ON-SITE 

ACTUAL ON-SITE OVERHEAD RATE, FY1986-1990 

ACTUAL ON-SITE OVERHEAD ON BUDGETED LABOR 

LESS: SHOT1LD-HAVE-BEEN ON-SITE OVERHEAD AT 
ANTICIPATED RATES 

DIFFERENCE 

CLAIM 
AMOUNT 

------------
$1 I 170,594 (DBDIT 968-A: 

X 1. 293 (EXHIBIT 969) 

-----------
1,513,578 

1 I 251,169 (IIBDIT 968-A) 

-----------
$262,409 ----------
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I 
J. 

.. 

CONTROL BUDGET FOR JOB 125 

COST CENTER 

------------------------DIRECT LABOR 
.. OVERHEAD 

TRAVEL 
CONSULTANT 
SUBCONTRACTORS 
MATERIALS 
OTHER DIRECTS 

SUBTOTAL 

GENERAL ~ ADMINISTRAT~E 

TOTAL COST 

CONTROL 
BUDGET 

-----------1,170,594 
1,251,169 

680,011 
548,252 

8,565,105 
1,514,137 

611,773 

-----------14,341,041 

1,218,425 

-----------15,559,466 --- ----
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TECHDYN SYSTEMS CORP. 
CALCULATION OF ACTUAL ON•SITE OVERHEAD RATE 

FISCAL YEARS 1986 - 1991 

• 

)N-srrE OVERHEAD COSTS (2) 

)I.RECT ON-SITE LABOR COSTS 

)If-SITE OVERHEAD RATE 

ro:rES: -

(A) 

RECORDED COSTS 
FISCAL YEARS 
1986 - 1990 

$4,499,710 

3,426,866 

(B) 

RECORDED COSTS 
FISCAL YEARS 

1991 (1) 

$188,128 

198,019 

l) FISCAL Y~ l991 DATA REPRESEN:l'S COS1'S FOR FISCAL 
YEAR-TO-DATE AT 19-MAY-91. 

2) EXCLUDING PROFESSIONAL FEES. 

(C) • (A)+(B) 
TOTAL 

RECORDED COSTS 
FISCAL YEARS 
1986 - 1991 

$4,687,918 

3,624,885 

--------------
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exhibit page number 951. And you've explained that number 

in the delay column $2,570,524. Just to the right of that, 

there's a column captioned interest $349,224. What is that 

referencing? 

A That is the amount that we feel would be the 

appropriate interest on that money as a result of not having 

it. And that's been computed at 10 percent per year not 

compounded bu~ just a straight 10 percent which is below the 

average that we over time h~ve paid in borrowing money to 

run this contract. 

Q Turning to exhibit page number 979, please, what 

does that page show? 

A That is the manner in which we·computed the total 

of $349,224 of interest. 

Q Mr. Hise, I'm going to refer you back again to 

page 951. And, again, this is the summary of Whittaker 

caused PDFA damages. 

A Yes. 

Q And I'm going to come down to the next line item, 

please, which says excess overhead-- $262,409. What does 

that mean, excess overhead? 

A When we entered into this contract, we entered 

into it on the basis of an indirect overhead rate based on a 

certain level of performance, of direct labor within the 

company. 
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1 Q What does that mean, a certain indirect overhead 

2 rate? Let's explain that to the jury if we could, please. 

3 A The indirect costs of a company are those costs 

4 that are established in a pool and I think I testified 

5 earlier that there is a separate ledger within the company 

6 that we keep those costs and those costs are not 

7 specifically identifiable to a particular contract but they 

8 are costs that_ support all of the contract and they are 

9 allocated based on the direct labor that's being incurred on 

10 each of the individual contracts. So to the extent that 

11 those costs 

12 Q 

13 page 970? 

14 

15 

16 

17 

18 

19 

20. 

the 

A 

Q 

A 

Q 

A 

years 

Q 

May I refer your attention, please, Mr. Hise, to 

Yes. 

Do you rec~gnize that document? 

Yes. 

What is it? 

This is a compilation of the indirect costs for 

1986 through 1990. 

So if we look at the column on the. left-hand side, 

21 it says account there's a number and then description 

22 below that. Are those the costs that you were just 

23 describing? 

24 A Those are exactly the costs that I was describing. 

25 They are those costs that it would not be practical to try 
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1 to allocate as you are incurring those costs to a particular 

2 contract. You put them in a pool and then they're· allocated 

3 based on the direct labor that's performed on that contract. 

4 Q Okay. If we can go back to your explanation, 

5 please. You were on page 951 and you were explaining to us 

6 how you arrived at the number $262,409 for excess overhead. 

7 

8 

9 

10 

A Yes. 

Q How.did you do that? 

A Well, okay. Certain indirect costs remained 

fixed. In there is rent, there are utilities there are 

11 those kinds of things in the indirect pool which stay pretty 

12 much the same even though your base of business or your 

13 contracts that you normally would be performing on gets 

14 reduced. And during this period because of the problems of 

15 this subcontract with Whittaker, we were not able to 

16 maintain the volume of the labor base that we had projected 

17 at the time we negotiated the contract. 

18 Q At the time the contract was negotiated, what were 

19 TechDyn's overhead rates? 

20 A Our overhead rate at the time that we neqotiated 

21 this was approximately. 108 percent. 

22 Q And did that change? 

23 A That changed and the rate over the period of this 

24 performance was roughly 130 percent. 

25 Q And is it compensation for that difference that's 
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1 being demanded there? 

2 A That is correct. 

3 Q The next item, going back to page 951, please, 

4 summary of Whittaker caused PDFA damages, is relocation of 

S test beds. 

6 A Those are the costs that we've determined were 

7 directly associated with the matter of the two relocations 

8 of the test bed. One, if you recall I indicated it was from 

9 Torrance, California down to Carlsbad and then there came a 

10 point in time when we were told to get out of the Carlsbad 

11 facility and we moved to a rented facility that we obtained 

12 from another contractor in Simi Valley. So those costs 

13 associated with dismantling the test bed, reestablishing the 

14 test bed, moving the equipment are the costs that we have 

15 put against that item of damage. 

16 Q And you've assessed that damage at $48,742. 

17 A Correct. 

18 Q Would you please turn to Exhibit 973? What does 

19 Exhibit 973 show? 

20 A Exhibit 973 breaks down the $48,742. It breaks it 

21 down into direct labor, the overhead, the travel, the 

22 subcontract, the consultants -- those items of cost that 

23 were directly associated with those relocations. 

24 0 And are those costs further explained in Exhibits 

25 975 and 976? 
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1 damages attributed to Whittaker by taking that $2068 per day 

2 and multiplying it times the number of days of delay that 

3 are being attributed to Whittaker. 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

To arrive at what total? 

$2,570,524. 

Would you turn to Exhibit 951, please? 

Yes. 

(Pause.) 

This is captioned "Summary of Whittaker Caused 

10 PDFA Damages" and the first entry on this paqe is delay. 

11 And I see in the first column there, claim amount before 

12 interest, the same number you just read, $2,570,524? 

13 

14 952. 

15 

16 Gray? 

17 

A 

Q 

A 

Yes. That number is carried forward from schedule 

Now, there's interest added to that. Why, Mr. 

As with all these CLIN sections, TechDyn has 

18 incurred these costs, has been unreimbursed for them and 

19 this· is basically the cost of beinq out of pocket for that 

20 money. 

21 Q So the claim amount, including interest, for that 

22 aspect is $2,919,748. Is that riqht? 

23 

24 

A 

Q 

Includinq interest. That's correct. 

Another aspect of this claim that I'd like you to 

25 explain to us if you would, please, is this concept of 
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1 excess overhead that's being demanded. TechDyn is asking 

2 for $262,409 of excess overhead. Why is TechDyn asking for 

3 that? 

4 A Well, those are additional overhead costs that 

S were incurred or paid for by the ICCE contract because of 

6 PDFA problems. 

7 MR. WORK: Objection, Your Honor. No foundation 

8 for that from this witness. 

9 BY MR. BOEHLERT: 

10 Q From your study, were you able to determine 

11 whether 

12 JUDGE BROWN: I'll reserve the ruling until I hear 

13 what the foundation is. 

14 BY MR. BOEHLERT: 

15 Q From your study, were you able to determine 

16 whether TechDyn incurred excess overhead costs? 

17 A Yes, I did. 

Q And how did you perfor.m that study? 18 

19 A Well, the anticipated overhead rate for TechDyn 

20 for this period was 107 percent. 

21 MR. WORK: Your Honor, again, he's testifying 

22 about facts that aren't in evidence. 

23 JUDGE BROWN: I think he's testifying to a fact 

24 that is in evidence. I heard -- I think it was Mr. Hise --

25 testify to this, didn't I? 

Heritage Reporting Corporation 
(202) 628-4888 

2176 



~ 1 

' 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

1450 

MR. BOEHLERT: He did, sir. 

JUDGE BROWN: All right. So I think it's already 

been testified to and I overrule the objection. 

BY MR. BOEHLERT: 

Q Then what happened? 

A Well, the actual rate was approximately 130 

percent and so 

Q What effect does that have on TechDyn? 

A Well, the effect it has is the ICCE contract pays 

for a lot more of TechDyn's overhead than it would have. 

Q And what's the reason for that happening? 

A Basically a reduction in the amount of work, the 

volume of work performed by TechDyn. 

Q The next two items are relocation of test beds and 

replacement of keybo~rd and printer. 

MR. WORK: Your Honor -- excuse me. That fact 

certainly isn't in evidence, the reduction of work performed 

by TechDyn. I think he's talking about an unabsorbed 

overhead claim but there is no factual foundation for a 

reduction of work performed by TechDyn. 

MR. BOEHLERT: I've asked him how he computed the 

claim, Your Honor. 

JUDGE BROWN: Well, lay a further foundation. 

MR. BOEHLERT: Well, I'm moving on to the next 

JUDGE BROWN: Well, I sustain the objection. 

Heritage Reporting Corporation 
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SUMMARY OF CLAIM FOR RELOCATION OF TEST BED 

CLAIM 
DESCRIPTION AMOUNT 

------------------------ ---------
.. DIRECT LABOR $1,218 (EXHIBIT 975) 

·ON-SITE OVERHEAD 1,692 (EXHIBIT 975) 

CONSULTANTS 1,121 (EXHIBIT 975) 

TRAVEL 7,477 (EXHIBIT 975) 

SUBCONTRACT - RENT 23,948 (EXHIBIT 976) 

---------
SUBTOTAL 40,456 

GENERAL & ADMINISTRATIVE 3,455 -----
SUBTOTAL 43,911 

PROFIT 4,831 

---------
TOTAL $48,742 ---------

2178 
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! 

CALCULATION OF CLAIM FOR TEST BED RELOCATION 

COST CENTER FY 1988 F~ l.989 n l.99o F~ 1991 TOTAL 

-
~IRECT LABOR, ON-SITE $0 $1,218 $0 $0 $1,218 
ON-SITE OVERHEAD 0 1,692 0 0 1,692 
'l'RAVEL 3,315 4,162 0 0 7,477 
CONSULTANTS 3,374 2,747 0 0 6,121 
SUBCONTRACTS (1) 0 7,617 7,355 8,976 23,948 

--------- -------- --------- ------- --------
stTBl'O'l'AL 6,689 17,436 7,355 8,976 40,456 

GaA (2) 464 1,151 710 1,130 3,455 ------- ------ ------ ----- -----
SOBTOl'AL 7,153 18,587 8,065 10,106 43~911 

PllOFIT (2) 787 2,045 887 1,112 4,831 -------- -------- ------- ----- -------
'"'IlL $7,940 $20,632 $8,952 $11,218 $48,742 --------- --------- --------- --------- ---------

JIOTES: ----
{l) llENTAL OF SPACE !'OR TEST BED FltOM VEDA. 

(2) CALCOLATED USING 'l'ECBDYN'S AC'l'DAL OVERHEaD »tD GU JtM'ES FOR ZACB YEAR. 

--
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LABOR, CONSULTANT ' TRAVEL COSTS TO RELOCATE TEST bED 

• 

DISASSEMBLE 
DISASSEMBLE REASSEMBLE ' REASSEMBLE 

DESCRIP'l'ION 10/87 1/88 8/88 TOTAL 
----------~---------~ 

_________ .., __ 
----------- --------------- -----------

DIRECT LABOR: 
' . J. CARTER - - 1,218 1,218 

ON-SITE OVERHEAD - - 1,692 1,692 

CONSULTANTS I ... 
W. CLARK 569 - - 569 

L. TILLEY 496 864 1,235 2,595 

~. SOUTHARD 527 918 1,512 2,957 
-----~----- ----------- ------------- ------------

TOTAL CONSULTANTS 1,592 1,782 2,747 6,121 
•=-=•-===a:z:az:::a ===========::a ============ -============ • • 

TRAVEL: -

W. CLARK 585 - - 585 

L. TILLEY 530 530 1,204 2,264 

~~~:. 
D. SOUTHARD 532 1., 138 1,246 2,916 

~. CARTER - - 1,712 1,712 

----------- ----------- ------------ -----------
$7,477 • TOTAL TRAVEL $1,647 $1,668 $4,162 • ~ ==:::======== ========z::::;:::z ============ ============ ~ 

00 
0 



IUVQICE 

TechDyn Systems Corporation 
6564 Loisdale Court, Suiee 600 
Sprin9field, VA 22150 

Pu:chase-O:de:: 12546 

Attention: Max s. Rosen 

P4393 
. 

rNVOICE NO: 109928 

DATE: 07/31/89 

TERMS: Net 30 days 

SHIPMENT NO: 11 

DATE SHIPPED: • • ~ • 

MtiCLES QB SEBYICJ!S aMOUNt CYHTJLAtt•v& 

Rental of space fo: ICCE CFA Equipment: 

July 1989 $761.67 

Total Billin9s to Date $8,3,8.3, 

P:evious Invoice Total $7,616.70 

Total Claimed: 17§~.§:Z 

This is to certify that the ser~iees set forth he:•in were 
p~rformed durinq the period stated. 

ORIGINAL 
INVO~CE 

PLAINTIFF'S 
EXHIBIT 

tl'1w 

u-
Date 

2181 
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• . 
INVOICE 

TechDyn Systems Corporation 
6564 Loisd&le Court, SYite 600 
Spr1nsft.ld, VA 22150 

Purchase Order: 12546 , 
Attention: Max S. Rosen 

ARTICLES OR SERVICES 

Reft~al of s~ace for ICC! CFA Equipment: 

March 1990 

. . 

To~l Billings co Date 

Previous Invoice Total 

Total Claim.c!: 

• 
P4393 

INVOICE NO: 4561112290 

DATE: 03/31/90 

TERMS: NET 30 DAYS 

SHIPMENT NO: 

DATE SHIPPEI): 

AMOUNT 

$833.05 

18 

-~~-

$14,971.37 

$14,138.32 

This is to ca~lfy ~a~ the ••rJic.. ••~ forth haraiD vera performed 
durins ~h• period •~ced. 

ORIGINAL 
INVOICE 

Data 

2182 
Veda lncarporeced 
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I 

t. 
TINAL 
INVOICE. 

TechDyn Systems Corporation 
6564 Loisdale Court, Suite 600 
Springfield, VA 22150-

Purchase Order: 12S46 

Attention: Max S. Rosen 

AlltlCU:S OR. SER.VIC!S 

.. 

Rental of space fo~ ICC£ CFA Equipment: 
(2/18 • 2/28/91) 

Toe.l Jillinas to Date 

Previously Billed 

Total Claimed: 

• 
P4393 

INVOICE NO: 4561500015 

DATE: 03/31/91 

TER.~S: NET 30 DAYS 

SHIPMENT NO: 26Z 

DATE SHIPPED: - II • 
CUMtUTIVES 

$23,947.45 

($23,510.10) 

$437.35 

This is to certify that ~e services set for~ herein were performed 
during ~he period s~ated. 

~a.·&~ 
Marian A. Yac•on 

Cash Manag.men~ Accoun~ant 

ORIGINAL 
INVOICE 

.,,. 
Date 

2183 
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CALCULATION OF INTEREST ON DAMAGEs· 
ASSOCIATED WITH RELOCATION OF TEST BEDS 

YEAR IN WHICH 
CLAIMED AMOUNTS CLAIMED 

WERE INCURRED AMOUNT 
------------- ---------

FY 1988 $7,940 
FY 1989 20,632 

FY 1990 8,952 

FY 1991 11,218 

INTEREST INCURRED 
THROUGH FY 1991 

------------
$2,628 

~,333 

895 

0 ------- -----------
$48,742 $7,856 . ----- .... ··---

• 
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I 
18 Jul1 1188 

TechDyn Ststems Corporation 
asa• Lofadale Court 
Su1te 100 
5prfngf1t1d, VA 22150 

Attention: Wt111am H1at, Vf;e Prtstdtnt 

Sub~tct: Subcontract 125·001 CFA Equipment 

Refaranct: 

Dear 51r: 

An agrltmtnt which set up a test btd for the ICCE JOC System 
was reached &etwttn WES lthen 4C Corp.) and TtchDyft S11tems . 
as a result of reference letter and the stated ESD des1rt 
for an IOC test bed. This agreement was extended b1 •utua1 
consent during negotiation of mod1ffcation 003 to aub3tct 
subcontract to enco~pass roc testtng and trafnfng. 

Inasmuch as the or1g1na1 period of. fouP months hts been 
extended to, at present tfme, •ort than twent1•two •onths, 1t 
is requested tbat TtchDyn removt the CFA equipment from the 

·Whfttaker fac111ty and make arrangements for the FOC System 
test and training at another facility. · 

Please address an, Questions regarding a~rangemants for thts 
relocat1oh to the undara1gned at (105) 184•1200, extantion 355. 

S1nc1r111. 

WHITTAKER ELECTRONIC SYSTEMS 

~ -.l ~t2,.,1.L~.~ 
Frank L. Bohler 
Director of Contracts 

cc :T. 8rancatt 

P.2 
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Sr:xEROx ~E~E:~P;ER ?Z~Z ; e- 5-ee 6:45PM ; - - t 805 52? 8332~ 

~ es ~sa 15:44 w-tiTT~-TASKER SYSTEMS 

, .... , lntlfftt ........ 
Wt\ltta•et CorporatiOf' 
t715 Vlrlll' AYiftut 
Poll OtftOI loa 1000 

OS Aueust 1188 
litftt V&fltJ. Clllfom .. 1301:1.JOOO 
,,,.,.,. (IOJJ u..aoo 
Tttp IS.t321 TWX 110.. .. ·111• 

8801·1018·FB/JCCE 

TechD1n S11ttms Corporation 
8554 Loisialt Court 
Suitt 100 
Spr1ngfit1d, VA 22150 

Attention: Wf11fam Hfse, Viet President 

Subject: Subcontract 125•001, CFA Equipment . 
Reference: A) TechD1n 1tttar to WES (4Cs) 

dated 18 ~u11, 1188 

·~ ..... -... 

8) VES 1ttttr to TtchD1n dated 18 ~U11e 1188 

81 n t 1tmt n : 

11 Reference A), TtchDyn requested WES fac111t1 space and 
faci1ft1ts fn order to establish a test bed for the IOC. 
The or1gfna1 four months p•rfod has been eattnded five t1mts 
ovtr this per1od. : 

\. 

,· 
(." 

~-

11 Rtftrtnce 8), WES requested that T1chD1n remove the ·CFA 
equipment from WES fac111t1ea. As of 01 ~u11 1188. the WES 
ftci11t1 at 1110 Yarrow Drive 1n Carlsbad ••• vacated. If 
TechD1n does not reMove 1ts equipment t .. edtatt11• it w111 
be 1iab11 for th1 $20,000 per •onth rtftt for thl Yarrow Str11t 
bu11dtng. 

Pleas• respond with TechDrn•s tnt1nded action ~~ return mea· 
•• ,. to the undersigned. 

V1r1 tru11 10urs. 

WHITTAkER ELECTRONIC SYSTEMS 

~..J ~ti.l.lt.-
Frank L. lohltr 
Director of Contracts 

2186 
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? 

9 July 1985 

Command, Control 
and Communications Corporation 

23670 Hawthorne Boulevard 
Torrance, CA 90505 

Attn: Ms. Marie E. Raymond 
Manager of Contracts 

4 

Subj: Subcontract 125-0017 Testbed _Facilities 

Dear Ms. Raymond: 

In order to set up the testbed for the subject Subcon­
tract, TechDyn has certain space and power requirements. 
During a visit by our engineers to your facilities, Bay Area 
5 appeared to be best suited for our needs. Our requirement 
for approximately 300 square feet, power and cabling to the 
crypto room would be satisfied if this area was reserved for 
use by TechDyn. 

'XechDyn has also arranged for shipments of equipment 
for testing to be m•rked to the attention of Mr. Craig 
Smith. It is requested that all shipments be placed in a 
reserved and secure area. Purther, all shipments should 
remain unopened until TechDyn personnel arrive at 4C. 

The contents of· this letter are in no way meant to be 
used as a a basis to change the cost of the subject sub­
contract. 

If you have any queationa, please contact the under­
signed at (703) 922-5100. Thank you for your cooperation in 
thia matter. 

Sincerely, 

Davi 
Supe or 
Subcontracts/Purchasing 

2187 
8584 LOiiDAta COURr. sunz 100. SPRINGm:LD. YIRGIN1A 22150 • 1703) 112·5100 • TWX 901013 
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1 A I understood Mr. Brancati to be president of 

2 Whittaker and I recall a letter that WCCS was no longer 

3 WCCS. They were now NES. A letter about the 4th or 5th of 

4 July making that organizational ·change effective 1 July '88. 

5 

6 

7 

8 

Q 

A 

Q 

A 

Prior to that meeting had you met Mr. Brancati? 

No, I hadn't. 

What happened at that meeting? 

At t~e claims meeting the discussions had stared 

9 taking place concerning the claim. issues; those issues that 

10 the Government wanted to discuss with the three parties. 

11 And some place in that meeting Mr. Brancati said something 

12 to the effect that, we have bigger issues to talk about 

13 here. I am withdrawing that. I don't like the division of 

14 money on this contract. We don't understand it. I'm 

15 quitting work and get your stuff out of here. 

16 Q What did he mean "get your stuff out of here"? 

17 A At that particular time the test bed was set up in 

18 the facility in a building owned by Whittaker. In that test 

19 bed we had some ground inter-stations, basically three 

20 cabinets of various communications equipment and another 

21 couple of cabinets of a communication console. It was set 

22 in this configuration because we were supposed to be doing 

23 some testing there. So when he said, "get your equipment 

24 out of here," he is referring to communications equipment 

25 purchased by TechDyn to be used in testing. 

2188 
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11 

12 

f 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

~-
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Q Did TechDyn respond? 

A Yes. We didn't have any choice. He told us to 

get it out with 30 days, and started making arrangements 

with another subcontractor that we had on this contract, 

VEDA, Incorporated, w~ose facilities are in Camarella, 

California. And I started making arrangements with him to 

see if we could use their facility for setting up a test 

bed. 

Q And were arrangements made to do that? 

A Finally arranged to do that, yes. 

Q What response, if any, did TechDyn have to Mr. 

Brancati's statement that Whittaker was stopping work? 

A Basically, as I recall is that they had a valid 

contract. 

Q What happened next that day? 

A Then we went on to -- there were ongoing 

discussions between Mr. Morrison and Mr. Brancati, and the 

Government people were later excused from that meeting. And 

then the IADs meeting, that was already going on. Then we 

moved into the program management review. 

Q Who attended that meeting? 

A A whole host of government personnel. The people 

that I remember from Whittaker -- I might be wrong -- is 

Dave Christensen, Ken Turry and Ms. Raymond • 

Q And what transpired at that meeting? 

Heritage Reporting Corporation 
(202) 628-4888 

2189 



1263 

1 (Pause.) 

2 MR. BOEHLERT: Your Honor, I'd like to just check 

3 with your clerk to confir.m something and then I can move on 

4 quickly. 

5 

6 

7 

Is Exhibit 117 in evidence? I think it is. 

THE CLERK: Yes. 

MR. BOEHLERT: Thank you very much. 

BY MR. BOEHLERT: 8 

9 Q Mr. Hise, did there come a time during subcontract 

10 performance that the issue of test beds arose? 

11 

12 

13 

A 

Q 

A 

Yes. 

What happened? 

Originally as part of the negotiation between 

14 TechDyn and 4C Corporation, the subcontractor, directed 

15 subcontract Whittaker or 4C, agreed that they would furnish 

16 as part of the joint negotiation a facility to TechDyn 

17 operate the test bed for the ICCE system. 

18 

19 

20 

Q Was there any agreement on whether or not 

Whittaker would charge TechDyn for that? 

A There was definitely an agreement that they 

21 not charge TechDyn for use of that facility. 

to 

would 

22 Q And was space indeed provided by Whittaker for a 

23 test bed? 

24 A Space was indeed provided and there was no charge 

25 made to TechDyn for a considerable period of time. 

Heritage Reporting Corporation 
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1 MR. BOEHLERT: Mr. Hise, I want to place in front 

2 of you a document that's been marked as Plaintiff's Exhibit 

3 1560 for identification. 

4 (Pause.) 

5 JUDGE BROWN: The witness wants some water we're 

6 at it. 

7 (Pause.) 

8 

9 

10 

11 

THE WITNESS: Thanks. 

(Pause.) 

MR. WO!U(: What was the number? 

MR. BOEHLERT: 1560. 

BY MR. BOEHLERT: 12 

13 Q Mr. Hise, I place in front of you Plaintiff's 

14 Exhibit 1560, which purports to be a one-page letter from 

15 TechDyn to Whittaker dated 9 July 1985. Do you recognize 

16 that document? 

17 A Yes, I do. 

Q Okay. And what is it? 18 

19 A It was a letter that we sent to 4C on 9 July 1985 

20 to the attention of MS. Raymond. 

21 MR. BOEHLER~: Your Honor, I move Plaintiff's 

22 Exhibit 1560 into evidence. 

23 

24 

25 

JUDGE BROWN: Any objection to 1560? 

MR. WOU: No objection. 

JUDGE BRONN: It's received. 

Heritage Reporting Corporation 
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(The document referred to, having 

been previously marked for 

identification as Plaintiff's 

Exhibit 1560, was received in 

evidence.) 

THE WITNESS: The letter is subject subcontract 

7 125-001; test bed facilities. 

8 BY MR. BOEHLERT: 

9 

10 

Q 

A 

Would you please read paragraph 1? 

"In order to set up the test bed for the subject 

11 subcontract, TechDyn has certain space and power 

12 requirements. During a visit by our engineers to your 

13 facilities, bay area 5 appeared to be best suited for our 

14 needs. Our requirement for approximately 300 squar~ feet, 

15 power and cabling to the crypto room would be satisfied if 

16 this area was reserved for use by TechDyn." 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

And was such a space reserved? 

Such space was reserved. 

Did TechDyn set up a test bed? 

TechDyn did set up a test bed at the 4C facility. 

Did there come a time that this situation chanqed? 

Yes. 

What happened? 

There came a point in time when the 4C Corporation 

25 which I think by that time had been acquired by Whittaker 

Heritage Reporting Corporation 
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1 closed a part of its facilities in Torrance, California and 

2 moved most of their operation or a substantial portion of 

3 their operation to Carlsbad, California, down near not too 

4 far from San Diego. 

5 Q At the time of contracting, was that move 

6 foreseen? 

7 A That move was not foreseen at all. 

8 Q What, if anything, did TechDyn do in response to 

9 that move? 

10 A TechDyn did in fact move its facility to the 

11 Whittaker facility at Carlsbad and reestablished the test 

12 bed in a facility that Whittaker had at Carlsbad. 

13 

14 

Q 

A 

Did TechDyn incur any costs associated with that? 

Yes, they did. They incurred the cost of 

15 dismantling -- reestablishing the test bed, testing it out, 

16 getting it operational and, in addition, the actual movement 

17 of the equipment from Torrance to Carlsbad. 

18 Q Did there come a time again that the issue of the 

19 test bed arose? 

20 A There came a point in time, again, when Whittaker 

21 decided that they no longer were going to permit TechDyn to 

22 have a test bed in its facility at Carlsbad or for that 

23 matter any place else and we were told --

MR. WORK: Objection. No foundation. 24 

25 MR. BOEHLERT: Your Honor, he's explaining what 

Heritage Reporting Corporation 
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1 happened. 

2 JUDGE BROWN: Well, I guess it's when he got to 

3 the "we were told" part. 

4 MR. WORK: That's right. Just that. 

5 JUDGE BROWN: He'll have to establish·who told who 

6 what. 

7 BY MR. BOEHLERT : 

8 Q What happened, Mr. Hise, with respect to this 

9 issue regarding the test bed? 

10 MR. WORK: Objection. That's not a foundation 

1l: question. 

12 JUDGE BROWN: Lay a foundation for his 

13 participation in whatever he's going to testify to and then 

14 we can get around it. 

15 

16 

17 Q 

MR. BOEHLERT: Okay. 

BY MR. BOEHLERT : 

Mr. Hise, did you again personally participate in 

18 any issue with Whittaker concerning the test bed? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes. 

What happened? 

In a meeting that was held in Carlsbad 

MR. WORK: Objection. No foundation. 

BY MR. BOEHLERT: 

Were you at the meeting? 

Yes. In a meeting in Carlsbad in which I was in 

Heritage Beporti.Dg CoEpOration 
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1 attendance, we were told by the president of the Whittaker 

2 division that we were to get out of their facility. 

3 Q When did that meeting occur? 

4 A If I recall, it was in the July '88 timeframe. 

5 The exact date I don't recall. 

6 MR. BOEHLERT: I have a document that I'd like to 

7 place in front of you that I've marked as Plaintiff's 

8 Exhibit 385 for identification. 

9 (Pause.) 

10 (Continued on next page.) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 MR. BOEHLERT: Please turn to tab 385. 

2 THE WITNESS: What is the number? 

3 BY MR. BOEHLERT: 

4 Q Three eighty-five. Do you recognize that 

5 document? 

6 A Yes, I do. 

7 Q It's a letter from the Whittaker Corporation in 

8 July of 1988,· dated 18 July, to be exact, to TechDyn, to my 

9 · attention. And the subject of the letter is test bed 

10 facilities. 

11 MR. BOEHLERT: I'd like to put Plaintiff's Exhibit 

12 385 into evidence. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

MR. WORK: No objection. 

JUDGE BROWN: Plaintiff's Exhibit 385 is received. 

(The document referred to, having 

been previously marked for 

identification as Plaintiff's 

Exhibit 385, was received in 

evidence.) 

BY MR. BOEHLERT: 

Would you please read the first paragraph? 

"An agreement which set up a test bed for the ICCE 

23 IOC System, was reached between WES, then 4C Corporation and 

24 TechDyn Systems as a result of referenced letter and the 

25 stated ESD desire for an IOC test bed. This agreement was 
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1 extended by mutual consent during negotiation of 

2 modification 003, to subject sub-contract to encompass FOC 

3 testing and training." 

4 Q Do you agree with that last statement? This 

5 agreement was extended by mutual consent during negotiation · 

6 of modification 003, to subject subcontract to encompass FOC 

7 testing and training? 

8 A I agree with it, and I would have been a party to 

9 that negotiation, and I think I indicated earlier in my 

10 testimony that that had taken place. 

11 Q Okay. As of the date of this letter, 18 July 

12 1988, had FOC testing and training been completed? 

13 A It had not. 

14 Q Woul~ you read the next paragraph please? . 

15 A In as much as the original period of four months 

16 has been extended to the present time, more than 22 months, 

17 it is requested that TechDyn remove the CFA equipment from 

18 the Whittaker facility and make arrangements for the FOC 

19 system test and training at another facility. 

20 Q What, if anything, did TechDyn do in response to 

21 this letter? 

22 A We did remove our equipment from the facility. 

23 And we rented a facility at another contractor building in 

24 the, namely the VEDA Corporation, in Simi Valley. 

25 Q I ask you to look at the document marked as 

Heritage Reporting Corporation 
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1 Plaintiff's Exhibit 394 for identification. 

2 (Pause.) 

3 A 

4 Q 

5 TechDyn. 

6 

7 

A 

Q 

A 

Q 

Yes. 

It is dated 5 August 1988, from Whittaker to 

Yes. 

Do you recognize this document? 

Yes.· 

What is it? 

1271 

8 

9 

10 A It's a letter form the Whittaker Corporation dated 

11 5 August 1988, to TechDyn Systems Corporation, to my 

12 attention. And the subject is subcontract 125001, CFA 

13 equipment. 

14 MR. BOEHLERT: Your Honor, I move Plaintiff's 

15 Exhibit 394 into evidence. 

16 JUDGE BROWN: Any objection to Plaintiff's Exhibit 

17 394? 

18 

19 

20 

21 

22 

23 

24 

25 

MR. WORK: No objection, Your Honor. 

JUDGE BROWN: Plaintiff's Exhibit 394 is.received. 

(The document referred to, having 

been previously marked for 

identification as Plaintiff's 

Exhibit 394, was received in 

evidence.) 

BY MR. BOEHLERT: 
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Q Please read the second paragraph there. 

A The second paragraph reads, "By reference B, WES 

requested that TechDyn remove the CFA equipment from WES 

facilities. As of 1 July 1988, the WES facility at 6190 

Yarrow Drive in Carlsbad, California, was vacated. If 

TechDyn does not remove its equipment immediately, it will 

be liable for the $20,000 per month rent for the Yarrow 

Street building." 

Q Prior to this time, had TechDyn been either 

requested to pay rent, or had it paid any rent for that test 

bed? 

A We had not paid any rent, and we had not been 

requested to pay any rent until I -- to the best of my 

recollection, until we received this letter. 

Q And did TechDyn respond to this letter? 

A We responded by getting out as soon as we could. 

Q Are there any costs associated with that move? 

A The costs of tearing down the test bed facility at 

Carlsbad, and the re-establishing of an operational test bed 

at the facility that we had rented in Simi Valley, was a 

cost that we bore as a result o~ this eviction from the 

Whittaker facility. And the actual cost of transporting the 

equipment from Carlsbad to Simi Valley area, which was, the 

Los Angeles area. 

Q Do you know whether the subcontract contained a 
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1 being demanded there? 

2 A That is correct. 

3 Q The next item, going back to page 951, please, 

4 summary of Whittaker caused PDFA damages, is relocation of 

5 test beds. 

6 A Those are the costs that we've determined were 

7 directly associated with the matter of the two relocations 

8 of the test b~d. One, if you recall I indicated it was from 

9 Torrance, Ca~ifornia down to Carlsbad and then there came a 

10 point in time when we were told to get out of the Carlsbad 

11 facility and we moved to a rented facility that we obtained 

12 from another contractor in Simi Valley. So those costs 

13 associated with dismantling the test bed, reestablishing the 

14 test bed, moving the equipment are the costs that we have 

15 put against that item of damage. 

16 Q And you've assessed that damage at $48,742. 

17 A Correct. 

18 Q Would you please turn to Exhibit 973? What does 

19 Exhibit 973 show? 

20 A Exhibit 973 breaks down the $48,742. It breaks it 

21 down into direct labor, the overhead, the travel, the 

22 subcontract, the consultants -- those items of cost that 

23 were directly associated with those relocations. 

24 Q And are those costs further explained in Exhibits 

25 975 and 976? 

Heritage Reporting Corporation 
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1 A Yes. What we did in order to be as accurate as we 

2 could was to go back this was something that happened 

3 previously so we could go back to the cost records, the 

4 labor records and travel -- particularly the travel and the 

5 labor records and identify specifically the individuals that 

6 worked in that test bed that would have been involved in the 

7 relocation and that's the way we arrived at the costs 

8 associated with that relocation. 

9 Q Mr. Hise, I'm still looking at page 973 and I see 

10 an entry there for general and administrative, $345,000. 

11 What is that referring to? 

12 A General and administrative expense is a level or 

13 category of expense which is somewhat corporate wide or it's 

14 costs that cannot be associated directly with a particular 

15 functional operation of the company such as a facility that 

16 you're running a contract out of but is corporate wide. 

17 Q Are these costs different than the other indirect 

18 costs you mentioned? 

19 A It's a separate collection of the costs. Many of 

20 the same types of costs would apply but to different people. 

21 If you've got a cost for health insurance, then that would 

22 apply to the individuals that are in that particular cost 

23 center and in the case of TechDyn, we have certain personnel 

24 like Mr. Morrison and myself that are in this G&A category 

25 because the functions that we do within the company are 

Heritage Reporting Corporation 
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1 ·strike the last answer. 

2 BY MR. BOEHLERT: 

3 Q The next two elements are relocation of test beds 

4 and replacement of keyboard and printer. Mr. Hise testified 

S to those. Did you also participate in the computation of 

6 those damages? 

7 A Yes. 

8 Q And that amounts claimed -- if you review those, 

9 are those the results of those computations as well? 

10 A Yes, they are. 

11 Q So the claim amount including interest for PDFA 

12 damages, Whittaker.caused PDFA damages, is how much, Mr. 

13 Gray? 

14 A $3,240,611. 

15 (Pause.) 

16 Q Did you also participate in the calculation of the 

17 remote control element damages? 

18 

19 

20 

A 

Q 

Yes, I did. 

Would you please turn to Exhibit 982? 

(Pause.) 

21 MR. WORK: Your Honor, at this point, I would like 

22 to object to this line of testimony because he's simply 

23 repeating what Mr. Hise said. He's not adding anything to 

24 it. This is not opinion. He's calling out these numbers 

25 for the second time. 
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DAMAGES FOR REPLACEMENT OF KEYBOARD AND PRINTER 

DESCRIPTION 

------------------------
WHISPER WRITER PRINTER 

KEYBOARD 

DIRECT COSTS 

GENERAL ' ADMINISTRATIVE 

TOTAL COSTS 

PROFIT 

TOTAL DAMAGES 

CLAIM 
AMOUNT· 

------------
$6 3 !5 (IDDIT 978) 

7 4 6 (IIIIDIT 978) 

------------
1,381 

139 

------------
1,!520 

167 

----------
$1,687 .............. 
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.. 
CALCULATION OF ~HTEREST ON DAMAGES ASSOCIATED 

WITH REPLACEMENT OF KEYBOARD-AND PRINTER 

YEAR IN WHICH 
CLAIMED AMOUNTS CLAIMED INTEREST IHctJRRED 

WERE INCURRED AMOUNT THROUGH FY 1991 ----------- ----------- ----------------
FY 1988 $0 $0 
!'Y 1989 0 0 

FY 1990 1,687 169 
FY 1991 0 0 ------ -----------

$1,687 -· --- $169 ----------

2206 
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1 company wide in many cases. 

2 

3 

Q 

A 

When you refer to G&A you're referring to what? 

General and administrative expense. 

4 Q Would you turn, please, to page 972 or Exhibit 

5 972? Do you recognize this document? 

6 A Yes. 

7 Q What is it? 

8 A This is a summation of the general and 

9 administrative expense for fiscal years 1986 through 1990 as 

10 are recorded on the records of the company, the financial 

11 records of the company. 

12 Q And under the description on this, on the 

13 left-hand side of the page, does that describe the 

14 categories o.f costs that are placed in the general and 

15 administrative account? 

16 A Yes, it does. 

17 Q I'd like to take you back, please, to Exhibit 951. 

18 The last item there is replacement of keyboard and printer, 

19 $1687. Why did you select that? 

20 A Well, as I testified to earlier, there was an 

21 occasion where we had to buy a keyboard and a printer to 

22 repair the PDFA equipment that was in Iceland. When 

23 Whittaker had refused to provide that to us under what we 

24 considered was a requirement under their subcontract, we 

25 purchased it from another vendor and that's the cost 

2207 
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1 associated with that purchase. 

2 Q Would you please turn to Exhibit 977? Do you 

3 recognize this document? 

4 A Yes. 

Q What is it? 5 

6 A That is the cost of the Whisper Writer printer and 

7 the keyboard, which totaled $1381. There was the 

8 application of.the general and administrative cost against 

9 that purchase and a profit of $167 for a total of $1687. 

10 Q And if you'd look at Exhibit 978. 

11 A The two pages of Exhibit 978 are the actual 

12 purchase orders that were issued to the vendors who provided 

13 the two items of equipment. 

14 Q Going back to page 951, Exhibit 951, please --

15 A Yes. 

16 Q I see in the interest column there there are the 

17 numbers $7856 and $169, respectively, next to the relocation 

18 of test beds and replacement of keyboard and printer. 

19 

20 

A 

Q 

Yes. 

And what do those represent? 

21 A Those represent, again, the interest cost that we 

22 associated with not having that money available. 

23 Q Still looking at this page, if I read the second 

·24 column over, it says claim amount before interest 

25 $2,883,362. What's that referring to? 

Heritage Reporting Corporation 
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Strike the last answer. 

BY MR. BOEHLERT: 

Q The next two elements are relocation of test beds 

4 and replacement of keyboard and printer. Mr. Rise testified 

5 to those. Did you also participate in the computation of 

6 t~ose damages? 

7 A Yes. 

8 Q And.that amounts claimed-- if you review those, 

9 are those the results of those computations as well? 

10 A Yes, they are. 

11 Q So the claim amount including interest for PDFA 

12 damages, Whittaker caused PDFA damages, is how much, Mr. 

13 Gray? 

14 A $3,240,611. 

15 (Pause.) 

16 Q Did you also participate in the calculation of the 

17 remote control element damages? 

18 A 

Q 

Yes, I did. 

.Would·you please turn to Exhibit 982? 

(Pause.) 

19 

20 

21 MR. WORK: Your Honor, at this point, I would like 

22 to object to this line of testimony because he's simply 

23 repeating what Mr. Hise said. He's not adding anything to 

24 it. This is not opinion. He's calling out these numbers 

25 for the second time. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) . ______________________________ ) 

AT LAW NO. 94114 

MEMORAHDOM OP LAW IN SUPPORT OP WBI'l"l'AKER CORPORATION' S 
MOTION TO STRIKE EVIDENCE RELATING TO COUNT ONE OP 

TECBDYN SYSTEMS CORPO~ION 1 S AMENDED MOTION POR JUDGMENT 

In Count One of its Amended Motion for Judgment, TechDyn 

alleges that Whittaker breached its ICCE subcontract with TechDyn 

by failing to perform its obligation$ in a timely manner. As a 

result of Whittaker's alleged breaches, TechDyn claims that it has 

incurred unreimbursed costs and the loss of new or other business 

and profits. 

Viewing the evidence in the light most favorable to TechDyn, 

no reasonable juror could find that Whittaker was the sole cause 

of the damages that TechDyn claims in Count One. Thus, the burden 

[wa)s on (TechDyn_) to present evidence which (would] show 'within 

a reasonable degree of certainty' the share of damages for which 

[Whittaker 1 [ wa 1 s responsible."' Bale v. Fawcett, 214 Va. 583, 

2210 
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202 s.E.2d 923, 925 (1974). TechDyn failed to satisfy thi$ bur­

den.1/ Accordingly, TechDyn•s Count One should not be submitted 

to the jury, and TechDyn•s evidence on that count should be 

stricken. 

Under similar circumstances, the Virginia Supreme Court has 

repeatedly found that the granting of a motion to strike is appro­

priate. For instance, in Bale v. Fawcett, the Virginia Supreme 

Court explained: 

Here we have a case in which there is evi­
dence of damages from separate causes, as to a 
portion of which defendant cannot be held re­
sponsible. No evidence was produced to 
enable the jury to form a reasonable estimate 
of what portion of the damage was caused by 
cattle entering through the narrow opening 
between the cattle guard and the gate post and 
what portion was caused by cattle entering 
through and over the division fence. Since 
the plaintiff did not prove with reasonable 
certainty that part of damages for which the 
defendant could be held responsible, the proof 
was too uncertain to allow a jury to apportion 
part or all the proved damages to the acts for 
which the defendant was responsible. Hence 
the issue should not have been submitted to 
the jury. Summary judgment should have been 
entered for the defendant. 

202 S.E.2d at 925 (emphasis added). Accord Medcom, Inc. v. c. 
Arthur Weaver Co., Inc., 232 Va. 80, 348 S.E.2d 243, 247 (1986) 

("The trial court ruled that Medcom•s evidence relating to these 

1/ Even if TechDyn had offered evidence that permit~ed the jury 
to apportion TechDyn•s claimed damages between Whittaker and 
non-Whittaker sources, that evidence would have to be 
stricken because Whittaker was never afforded access to it 
during discovery. To the contrary, during discovery, TechDyn 
consistently asserted that Whittaker was responsible for all 
of the damages claimed in Count One. 
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two elements of damage was insufficient to creat·e a jury issue, 

and we agree. Although '[p]roof of absolute certainty as to the 

amount of loss or damage is not essential,' a claimant must prove 

'with reasonable certainty the amount of damages and the cause 

from which they resulted'")~ Carr v. Citizens Bank and Trust Co., 

228 va •.. 644, 325 s.E.2d 86, 90 (1985) ("[T]here was no evidence of 

the damages solely attributable to Carr's obtaining the injunc­

tion. Therefore, the court erred in overruling defendants' motion 

to strike the evidence and improperly allowed the jury to assess 

their liability without evidence to justify the award")~ Cooper v. 

Whiting Oil Co., Inc., 226 va. 491, 311 S.E~2d 757, 761 (1984) 

(holding that "trial court correctly granted the motion to strike 

the plaintiffs' evidence" where plaintiffs failed "to produce evi­

dence to show within a reasonable degree of certainty the share of 

damages for which the defendant is responsible"). 

For the foregoing reasons, Whittaker's motion to strike 

TechDyn's evidence on Count One of its Amended Motion for Judgment 

should be granted, and summary judgment should be entered_in 

Whittaker's favor on Count One. 

Respect-fully submit ted, 

DEFENDANT, WHITTAKER CORPORATION 

BY: ~~~w~~ Lja{na 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 624-2500 
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July 1D , 1991 

and 

(!i;./J.c I f:? ~ l.ia L 1. t /a.d"M W1.111.am • arey {l 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 
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1 

2 ~LIFF: Everyone please rise. The Circuit Court 

3 of Fai-rfax County is now in session, the Honorable J. Howe 

4 Brown presiding. Please be seated and come to order. 

5 JUDGE BROWN: Okay. Mr. Work, you have a motion 

6 and let me say that we're going to start at ten with the 

7 jury so if each of you would limit yourself to no more than 
. . 

8 25 mi~utes, we·can get through and get our jury back. 

·9 MR. WORK: Your Honor, we have our first witness 

10 in the courtroom, Mike McCune, and if you'd like him to step 

11 out, that would be fine. 

12 JUDGE BROWN: Yes • 

13 (Pause.) 

14 MR. BOEHLERT: Your Honor, before Mr. Work starts, 

15 it's Plaintiff's position in that these motions are not 

16 timely in that Defendant has already introduced evidence 

17 into this case and begun.its case. And the law in Virginia 

18 on motions to strike is that before the defendant's case 

19 they may move to strike the evidence. 

20 JUDGE BROWN: Let me see the law that says they 

21 can't do it later. 

22 

23 

MR. BOEHLERT: Okay. Forensby Marbrith. 

JUDGE BROWN: Okay. And where specifically does 

24 it say that? 

25 MR. BOEHLERT: A motion to strike at the 

2214 
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JUDGE BROWN: Did you feel that the Court 

considered any evidence that the Defendant presented in 

making that motion? 

MR. RIDDLES: I do think that it has impact on it. 

I don't know what's in the purview of the Court's mind but 

it was definitely within the purview of the Court. 

JUDGE BROWN: Well, if you can tel~ me what 

evidence it was -- I can tell you that ~t is my position 

that I did not, that I considered only the evidence 

presented by the Plaintiff in making that ruling and not on 

the evidence of the Defendant. If you can tell me what 

evidence you think the Defendant presented that might have 

or you think did impact on the Court's decision, then I will 

hear you. 

MR. RIDDLES: Well, I'll let Mr. Work finish and 

we'll think about that for a moment and maybe we can have a 

chance to respond. 

JUDGE BROWN: All right. You don't need to argue 

further that point of count 1 unless they bring something 

up. 

MR. WORK: Your Honor, we come now to the basic 

claim, namely the delay claim. And I have identified for 

you what I consider to be the basic cases on point in 

Virginia. There's Hale v. Fawcett, in 1976 and then there 

are three additional Virginia Supreme Court cases to the 

Heritage Reporting Corporation 
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1 same effect. 

2 And the rule of Hale v. Fawcett is that the burden 

3 is on the plaintiff to present evidence which would allow 

4 within a reasonable degree of certainty the jury to identify 

5 what specific portion of the damages TechDyn alleged it 

6 suffered are attributable to Whittaker and Hale v. Fawcett 

7 came up in precisely the same circumstances that we're 

8 raising this motion, namely on a motion to strike. And 

9 there's a fairly long quotation on page 2 of our motion with 

10 respect to this facet of count 1 and I think you can see 

11 both from that case and from the Medcon case in 1986 and the 

12 Parr v. Citizens Bank case in 1985 and the Cooper v. Wbitinq 

13 Oil case in 1984, that this rule has been consistently 

14 followed, that when damages are alleged and there's a prima 

15 facie case made that. there are other causes -- a cause or 

16 multiple causes that were unrelated to the acts of the 

17 defendant, that in that even the plaintiff must present 

18 evidence which would allow a jury within a reason~le range 

19 of certainty to identify what portion of those damages are 

20 attributable to the defendant. 

21 Now, let me just try to review the evidence on 

22 that subject very briefly. 

23 Mr. Morrison identified that in reference to MOD 

24 36 of the prime contract which Plaintiff put in evidence as 

25 part of Exhibit 4 that the release clause in that provision 

Heritage Reporting Corporation 
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excluded provisioning, which Mr. Morrison identified in 

testimony as being a big item that continued throughout the 

program and the reason it was excluded from the release in 

MOD 36 is that they couldn't calculate the cost at that time 

because it was an ongoing cost. Mr. Morrison, as you will 

recall, identified that as a big item, millions of dolla~s. 

Secondly, Mr. Morrison identified with ·respect to 

the same release clause that the cost of preparation of the 

claims and the negotiati~n of the claims. And you'll recall 

Mr. Morrison saying there was meeting after meeting after 

.meeting over a period of years to get this claim resolved. 

And those costs went into the costs of this program and the 

Government has not resolved that yet and that's still an 

open item so that is a big body of damages that Mr. Morrison 

himself identified and thus created a prima facie case of 

other causes. 

You will recall that Mr. Morrison testified that 

throughout the program the Air Force, and I quote,· "jerked 

TechDyn around". It was the Air Force that jerked TechDyn 

around, caused it to go to a meeting out in Sacramento. 

What's in Sacramento? An Air Force logistics station. And 

meetings here and meetings there throughout the program. A 

big item, according to Mr. Morrison, yet unidentified and 

not calculated in connection ~ith the damages that are 

Heritage Reporting Corporation 
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1 sought to be assessed against Whittaker. 

2 Mr. Ellis identified a number of things which 

3 increased the cost of TechDyn o~ this program which were not 

4 covered by the claim in MOD 36 which are ongoing. The 

5 increase in the requirements for what he called level 3 

6 ~awings which are production level drawings, the removal of 

7 the test bed for Desert Storm which prevented them from 

8 testing their new RCE with the CFA and caused a substantial 

9 delay of some months. Mr. Ellis testified to that. 

10 Mr. Ellis testified that they're still having 

11 problems with their O&M manual on the CFA side, still trying 

12 to satisfy the Air Force's demands with respect to that 

13 element of work. 

14 These are all elements that create separate prima 

15 facie cases of other causes. And then you'll recall Mr. 

16 Crider who had read the depositions and was very forthright 

17 in acknowledging that Mr. Thornton, the project engineer on 

18 this case, had testified under oath that a big problem in 

19 his opinion with respect. to the RCE was the lack of a 

20 contractual definition as to who was to do what which gaye 

21 rise to delays and gray hairs on his part, as he said. 

22 Mr. Crider also recognized that Mr. Thornton had 

23 acknowledge a number of other factors which had caused 

24 additional costs that have not been compensated by the Air 

25 Force, including nit pickinq.with respect to logistics 

Heritage Reporting Corporation 
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documents; including additional testing that hadn't been 

contemplated. And we saw a letter or he testified to a 

letter in September of -- excuse me -- I don't have the date 

of it --.reflecting TechDyn's statement that the Air Force 

was expanding the testing requirements both with respect to 

Whittaker and TechDyn. Costs reflecting TechDyn's --

factors within TechDyn's responsibility. 

And finally, we'.ve had evidence from several 

people that the initial people assigned to this program at 

TechDyn, a Mr. Chisholm, who was the original program 

manager, was fired after a number of months for 

incompetence, creating inefficiencies. 

We've had testimony that the logistics operation 

at TechDyn which was supposed to get up and running·at the 

beginning of the program didn't get up and running and there 

was a failure to do any work on this basic logistics plan 

that we talked about that has caused a lack of a baseline 

and what Mr. Thornton was testifying about his deposition 

that Mr. Crider recalle4, namely, that there's a lot of nit 

picking because we've got no baseline. 

So -- you know, I could go on with this, Your 

Honor, but countless times in Plaintiff's own case there has 

been a recognition of other causes. And yet we saw Mr. 

Gray's chart yesterday and we saw that they were claiming in 

the category of time related.costs, which are all costs 

Heritage Reporting Corporation 
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1 really unrelated -- except material, which were already 

2 compensated under the original program -- that they are 

3 seeking all costs, direct labor, consultants' time, travel, 

4 other direct costs, and all excess overhead on this program 

S that haven't been already compensated by the Air Force. No 

6 consideration at all of these other causes. 

7 That creates the situation, Your Honor, that we 

8 have talked about in prior motions, namely, that they have 

9 not given the jury a reasonable basis for identifying -- and 

10 II think the words in Hale v. Fawcett are "with reasonable 

11 certainty" -- the portion of this great mass of additional 

12 damages, time related damages and excess overhead, that are 

13 attributable specifically to Whittaker. That is their 

14 burden. They haven't met that burden. And therefore count 

15 1 in its entirety ought to be dismissed. 

16 And, finally, that brings me to count 3 and the 

17 purported default termination of Whittaker. Under that 

18 claim, TechDyn seeks what is known as excess reprocurement 

19 costs. The default te~ination, and you'll remember the 

20 default termination letter, Your Honor, the default 

21 termination letter stated pursuant to FAR -- I think it's 

22 522498 -- we hereby default terminate you. That clause was 

23 a flow down clause from the prime contract into the 

24 subcontract and it was incorporated by reference in the 

25 subcontract and that is the clause under which TechDyn 

Heritage Reporting Corporation 
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1 contract. And for that reason, I'm going to let the jury 

2 consider it and of course you can present evidence otherwise 

3 and we'll see how it comes out with the jury. 

4 I also overrule the motion to strike with regard 

5 to the delay damages. In this case, I find that the 

6 evidence is sufficient to allow the jury to consider whether 

7 the apportionment has been proved by one side and the other 

8 side. This is what I said to you up here in a bench 

9 conference, Mr. Work, the other day. I think you are 

10 confusing your effort to show that this delay was due to 

11 other-causes from their evidence which taken in the light 

12 most favorable to them, even though you made some points on 

13 cross-examination, viewed in the light most favorable to the 

14 Plaintiff, they have presented sufficient evidence for the 

15 jury to consider whether they have made that reasonable 

16 apportionment or not or whether they have shown what the 

17 cause of the damage is, being Whittaker, to recover; 

18 I'll hear you on the counts 3 and 4 argument then 

19 and if you've come up wi~h anything where you think I have 

20 considered evidence that the Defendant introduced in ruling 

21 on count 1, the damages for future loss of business on other 

·22 work that TechDyn you say lost, I'll hear that, too. 

23 (Continued on next page.) 

24 

25 
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witnesses about the ESD representatives and the user group 

representatives but let's just focus on the Mitre 

representatives. 

You said there were two different groups from 

Mitre and what were those two different groups? 

A There was a group of Mitre people that were headed 

by··a. gentleman named Charlie Arouchon. He started out at 

the very first meeting but right after that, the meetings 

were then attended, as well as his group, by Linda Rosa and 

her group. There were two different technical groups at 

Mitre. Linda's group was the group that was responsible for 

the interface with the AWACS aircraft. I'm not quite 

certain ·what Charlie's group was but they were two distinct 

groups. 

Q We've heard about conflicts on the user side but 

on the Mitre side, did those two groups of Mitre people 

speak with one voice? 

A No, they did not. They frequently argued in 

meetings. They had different opinions about what we were to 

be doing. They argued quite a bit, even to the extent 

where we were dismissed several times and they had quiet 

sessions on their own. 

Q Now, in that period from January of 1986 on 

through to the end of 1986 during the requirements 

definition phase, how many meetings were there? 
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1 A There were a lot of meetings. My best guess would 

2. be less than ten but certainly more than five. Probably in 

3 the neighborhood of six. 

4 Q And let's understand what those meetings were. 

5 Were they single day meetings or multiple day meetings? 

6 A No, they lasted for days. Some of them lasted 

7 over weeks. Even over weekends. We would meet through the 

8 weekends. 

9 Q And so let's call them series of meetings. 

10 A Okay. 

11 Q Now, going into -- and those lasted from -- these 

12 series of meetings lasted throughout the year of 1986? 

13 A Yes, they did. 

14 Q Going into the program, when you became the 

15 technical director, what had been. your expectation with 

16 regard to the number of requirements definition meetings 

17 that would take place on this program? 

18 A We expected only a single meeting. What is 

19 normally done is that you write the set of requirement 

20 specifications, deliver them to the customer, they review 

21 the set and of course they're going to find things that they 

22 don't like about it or that they want to discuss. 

23 They would then submit to us a set of comments 

24 written down. We would go over all those comments. The 

25 ones that are typographical errors, there's no sense in 
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1 talking in a meeting about. We accept some of the 

2 comments -- we expected that we would accept some of the 

3 comments. The ones that we didn't understand or that we had 

4 conflict with, then we would have a meeting with them, iron 

S out those comments, incorporate them into a final document 

6 and then deliver this documen~ as a final set of agreed upon 

7 requirements. 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

Q 

And that's what you expected to happen? 

That's what we expected. Yes. 

Is that what happened? 

No. It's not at all what happen~d. 

Let me'just ask a question. The jury has heard 

13 something about these meetings but you were there at all of 

14 them as 

15 MR. RIDDLES: Your Honor, I just object to what 

16 the jury has heard. 

17 MR. WORK: All right. Strike it. Withdrawn. 

18 BY MR. WOIU(: 

19 Q Can you just give us a sense of how these meetings 

20 proceeded over the course of the year of 1986? 

21 A They didn't go well. We never got the comments 

22 ahead of time to look at. Everyone would show up at the 

23 meeting with a different opinion. We were never given this 

24 is the Air Force's position on a problem. We received it 

25 from three or four different areas. 
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1 The comments, like I said, never came ahead of 

2 time. The people that attended the meeting were not 

3 completely prepared for the review. They would come in with 

4 just a portion of the document reviewed, redlines in their 

5 own document and we would have to sit down and go on a 

6 page-by-page review of these comments. 

7 They would argue among themselves about what was 

8 right and what was wrong and what should be done. And when 

9 we would get to a certain point, they would say I can't go 

10 on today, I haven't reviewed past it. They would ask to 

11 stay in our facility after hours to read enough to get them 

12 straight through the next day. 

13 This went on through the meeting until we would 

14 end that series and then they'd say yes, that's right --

15 incorporate all those comments, submit it and that's great. 

16 They would leave, we would incorporate all the comments, 

17 deliver them to the customer again for their review --

18 

19 

Q 

A 

Who was the customer to whom you delivered? . 

We always delivered our documents to TechDyn. 

20 They took care of distribution to the Air Force from there. 

21 We would deliver our documents updated to TechDyn 

22 of what we felt was all the agreed upon comments from those 

23 meetings and they would begin the review process again. And 

24 what they would do was they would re-review what we had all 

25 agreed upon in days of meetings and oftentimes change their 
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minds completely and say well, yes, I guess we wanted that 

in the meeting but now we've changed our mind. We don't 

want it any more. We want it to go back to the original way 

it was. 

And then they would pick up at the point where 

they left off with their real detailed questions and they 

would review the next --

MR. RIDDLES: Your Honor, I'm going to object to 

long narrative answers without a question being asked and 

it's time/date specific and so forth. 

JUDGE BROWN: I think this is responsive to the 

question and the question is proper and I overrule the 

objection. 

BY MR. WORK: 

Q Would you just continue, please, MS. Justis? 

A Okay. We would submit that document. They would 

review it again, review in detail from the point that they 

had left off. And if you go through our records, you can 

tell that the very last meeting in December was when they 

submitted their comments on the very last portion of our 

document, which were the mathematical equations. So it took 

until -- when we delivered them early on in 1986 to the 

very, very end for them to even get to their first comment 

about the mathematical equations. 

So it was extremely frustrating in that we would 
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1 continually update the document and they agreed this is what 

2 we wanted but then they would have something that they 

3 wanted in there. 

4 Q Could I ask a question? You're speaking of a 

5 document. Is this the draft B-spec? 

6 A It was the B-specification. Yes. It was in 

7 several volumes. 

8 Q Okay.· How much volume are we talking about that 

9 it took a year to get through? 

10 A There were four different volumes and the largest 

11 one was probably 400 pages. The others were all less than 

12 that. All told, I would guess less than 1000 pages. 

13 Q Do I understand you correctly to say that it took 

14 a whole year to get through that specification? 

15 A Yes, it did. 

16 Q Now, what did you do during the course of the 

17 meetings? I'll ask you first that question and then what 

18 did you do between the series of meetings. 

19 A I tried to remain calm. The early meetings were 

20 not as difficult as we got further on into them. But each 

21 time, our goal was to get a system fielded, get the 

22 requirements down, get what they wanted in a system. Areas 

23 where there was a large amount of arguing on, sometimes it 

24 was just simply easier for us to do what they wanted than to 

25 take up the time arguing. It seemed more than what it would 

Heritage. Reporting Corporation 
(202) 628-4888 

2228 



2202 

1 cost for the software. 

2 There were major issues, though. So each time we 

3 would update our set of specifications -- and I held the . 

4 masters -- and then we'd publish that. 

5 (Continued on next page.) 

6 

7 
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1 Q · When you updated the specifications, did you do 

2 anything with regard to the existing software? By that I 

3 mean the actual tape that had been developed. 

4 A Because we had an existing program, an existing 

5 RADIL program, that we could bring·out and show you what it 

6 did, after each meeting or series of meetings, I would get 

7 together with the programmers, particularly the one that 

8 worked in the display area, and we would go over all the 

9 changes that were made. Sometimes even in the middle of the 

10 meetings on a day-to-day basis, I would go over with the 

11 programmers exactly what we were looking and what we were 

12 doing. 

13 They would immediately go off and correct the 

14 program. We had a schedule to keep. It was a short term 

15 program and we wanted to try and keep our schedule. So 

16 sometimes even -- like we would finish a discussion in a 

17 day, by the next day they had the program changes in.· So 

18 that as -- by the time ·that the customer showed up at our 

19 facility the next time, in order to review the document 

20 again, we had a program that incorporated the comments he 

21 made last time, that we could take him down into our lab and 

22 demonstrate to him. 

23 So I feel that we really kept up with the 

24 requirements that they wanted changed. 

25 Q Let me ask you this: .how much effort did you 
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1 personally put in this in terms of your own personal 

2 commitment of time? 

3 A I put in a lot of time. The staff as well as 

2204 

4 myself we were working seven days a week, sometimes 14 to 

S 16 hour days~ When.we got on into the testing of the 

6 software, we would work through the I would work through 

7 the night with the test group. The programmers would come 

8 in immediately ·in the morning, five, six o'clock, gather up 

9 the trouble reports from us, run off, fix them so that we 

10 had those to test with the following evening. So there was 

11 a period of time there when the entire staff was working 

12 very, very hard to keep up with things. 

13 Q Did you observe the level of understanding of the 

14 RADIL system exhibited by members of the user community that 

15 would descend upon your facilities for these series of 

16 meetings? 

17 A The majority of them had --

18 MR. RIDDLES: Your Honor, I'm going to object to 

19 her understanding of someone else's understanding or her 

20 observation of someone else's understanding. It's outside 

21 the purview of this witness' knowledge to say what the user 

22 group's understanding of the RADIL system as. 

23 JUDGE BROWN: I think she can testify to her 

24 observation of that and I overrule the objection. It was 

25 clear that it was her observation. 
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1 THE WITNESS: During the meetings, it became 

2 evident that -- they had a group at Mitre that really knew 

3 the interface with the aircraft quite well and we could get 

4 really good review comments from them. None of them -- the 

5 majority of them -- had not seen a RADIL before and this was 

6 evidenced by when they would come into our facili~y we would 

7 demonstrate it for them. 

8 In the user community, they had people from the 

9 AWACS, the aircraft end of things and then they also had 

10 some ROCC people there. They didn't have anyone that knew 

11 how the whole interface between the ROCC ground unit and the 

12 aircraft was supposed to take place and how it did in the 

13 previous RADIL system. 

14 There were times when we had to call ~ke McCune 

15 into the room to explain this is what the RADIL program 

16 does. This is why you can't do this thing or that thing 

17 because they're not compatible and this.is what the current 

18 program does. 

19 So it was clear to me that of all the people that 

20 attended that meeting on the customer's side there wasn't 

21 anyone who had real clear knowledge of what the RADIL did, 

22 the thing that we were modifying to bring up to current 

23 standard and to document for them. 

24 Q Ms. Justis, during the course of these meetings, 

25 was there anyone on the Air Force side, be it user community 
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1 or ESD or Air Force representatives like Mitre, who took 

2 control over these meetings? 

3 A No. They were pretty chaotic. When you got into 

4 the two different groups of Mitre, they each felt they were 

5 in control and the ESD people who it was my understanding 

6 they were in control, at least on the customer's side, the 

7 Air Force side, didn't seem to always take control of the 

8 situation and say let's solve this. They may have in their 

9 meetings when they threw us out of the room but that 

10 happened so often that they seemed so disjointed like they 

11 just didn't have common leadership. 

12 Q At any time d~ring the period of this year, did 

13 the Air Force or any of these people that attended these 

14 meetings reject the draft B-spec? 

15 A No, they did not. Their job was to 

16 authenticate-- what they call authenticate. ·And when they 

17 authenticate the document, it means accept it for all the 

18 spelling correct, everything correct. But because they're 

19 going to this process of review the first part, then the 

20 next part, then the next part, they would never authenticate 

21 it until they got all the way through to the end and through 

22 the mathematical equations. So to my knowledge, they never 

23 rejected it but they never authenticated it. They just said 

24 let's continue this review cycle for the rest of our lives. 

25 Q Now, let's talk about the interstices, the 
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1 separations between these series of meetings. Could you 

2 make more clear what you and the people working for you did 

3 during those periods to prepare for the next series of 

4 meetings? 

5 A As I had stated before, we updated the 

6 specifications, incorporated all the agreed upon redline 

7 changes, published the new document and also made the 

8 software changes. 

9 In publishing the changes to the requirements 

10 specifications, because we were also creating the test 

11 procedures at the same time and most of these things 

12 affected the test procedures, we also had to correct that. 

13 So there's a whole group of documents that got 

14 corrected in the time period between the deliveries of the 

15 B5-specifications. 

16 Q Could you give us some sense of the relationship 

17 between a change in the actual B-spec and the completion of 

18 the work you've just described in ter.ms of making the 

19 changes in the tape, changing the test procedures and so 

20 forth? 

21 A Okay. Because the a-specifications define the 

22 requirements that you're going to test to, if you change 

23 something on that level, then of course you have to change 

24 what you're going to test and you have to change what the 

25 software does. 
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~so, when you change the software, you have to 

change what is called the positional handbook, which is the 

manual that tells you how to operate the system because 

obviously that has changed, too. 

So there's a long process of a lot of documents 

changed but there's also the software that is changed. 

There are changes to individual lines of code, which changes 

the module structure which changes the documentation of the 

software and creates the new version. 

Q Now, in these series of meetings, was the cast of 

characters always the same or did it change from one series 

to the next? 

A On the technical staff, the Whittaker technical 

staff, there were no changes. 

Q How about on the Air Force side of the picture? 

A There was some continuity on the Mitre side but 

there was a lot of changing in the people that attended 

meetings. The example I gave before of Charlie Arouchon and 

the Linda Rosa group -- those people changed. I mean, 

sometimes they would both be there, sometimes only one 

group. Different people from the groups would be there. So 

there was a lot of change in the participants from the Air 

Force side. 

Also, the Air Force people would be transferred 

somewhere else so the ones that had started up the review of 

Heritage Reporting Corporation 
(202) 628-4888 

2235 



2209 

1 our documents, if they got transferred to another post, then 

2 they weren't available and the replacement would come in and 

3 then we had to go through some educational process at that 

4 point to bring that person up to speed because they had 

5 their own ideas of what they wanted in the system. 

6 Q Did TechDyn as prime contractor to Whittaker 

7 bring any order to this situation that persisted over the 

8 course of the year? 

9 A Not that I saw. 

10 Q Now, let's talk about substantive issues that 

11 arose during the course of this period of·requirements 

12 definition. Were there major substantive issues that stick 

13 out in your mind that arose over time? 

14 A As far as technical issues? 

15 Q Right. 

16 A Yes, there were. It appeared that the majority of 

17 the people that were reviewing the document weren't aware 

18 that we were just under contract to document it and put in 

19 minor changes. And they ended up do~ng a complete review of 

20 the whole mission of the RADIL and they made some very 

21 substantial changes. 

22 They brought in one group of changes and it was in 

23 the summer of '86, the three big changes which were 

24 reporting responsibility, digital handover and correlation, 

25 and those weren't in the original RADIL program yet they 
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came along and said that contractually you must do this 

you absolutely have to do this in order to be compliant with 

the standard. 

None of those things had ever been talked about 

before nor had they been talked about in the early reviews 

of the BS-specifications. 

Another group of change was what's known as block 

20/25. The changes that are made to the AWACS aircraft are 

given names. This particular change was called block 20/25 

which was used between Boeing and the Air Force. And there 

were some changes --

Q Boeing being the manufacturer of the AWACS 

aircraft? 

A Yes. There were a couple of significant changes 

in their block 20/25 that would be fielded in their AWACS 

aircraft by the time the RADIL was expected to be fielded. 

And they said. it was important that we incorporate those 

changes. 

Q We won't go over those in detail because I think 

Mr. McCune has already explained them. Now, again, based on 

your personal observations, if you had them, what as M1tre's 

position during the course of this period of requirements 

definition with respect to whether or not Whittaker was 

bound to simply do what the contract stated or beyond the 

contract? 
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1 A Mitre provided only technical guidance for the 

2 people at ESD. And they had stated two or three times in 

3 meetings that they didn't care what we were under.contract 

4 for, they didn't care what the contract said, this is what 

S you must do. So their role was clearly one of technical 

6 advice to ESD without knowledge of what the contract stated. 

7 Q At any time during this requirements definition 

8 period did you discover that the Air Force through TechDyn 

9 had not provided any pertinent information to you that bore 

10 upon the work you were doing during that phase? 

11 A There were three -- as I remember -- three pieces 

12 of documentation that they never provided to us. Right on 

13 initially, we were to upgrade to the current standard for 

14 the aircraft. Well, that current standard wasn't provided 

15 to us. It was months into the contract before we got that 

16 standard. In fact, the first set of the interface design 

17 specification I don't know if that's come up yet --that 

18 very first draft of that document was done to an old 

19 standard simply because we didn't have the new standard in 

20 hand. 

21 Q This was the JCS PUB 10? 

22 A Yes, it was. We asked for it several times and it 

23 just took them quite a long tLme to get it to us. 

24 The second piece of information that they took 

25 quite a while to get to us was the block 20/25 changes. In 
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TechDyn Systems Corporation's Amended Motion for 
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TechDyn Systems Corporation's Amended Motion for 
Judgment; and 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

v. AT LAW NO. 94144 

WHITTAKER CORPORATION, 

Defendant. _______________________________ ) 

KBifORARDUX IR SUPPORT OP WBXftAKBR CORPORATION'S RBHBWBD 
IID'l'IOR TO S'lRID TBB BVIDBRCB RBLA.TIBG TO COmr.r OBB OP 

TECRQYR SISTEK$ CORPQRM.'JOR' S AJlBRDBD I!Q'IIOR POR ,JJJJ'V;!fRJT 

In Count One of its Amended MOtion for Judgment, TechDyn al­

leges that Whittaker breached its ICCE subcontract with Te~hDyn by 

failing to perform its contractual obligations in a timely manner 

thereby delaying completion of the ICCE program. As a result of 

Whittaker's alleged breaches, TechDyn claims that it has incurred 

unreimbursed costs. 1/ 

The testimony at trial unmistakably establishes that multiple 

sources caused delay in the ICCB program's completion. One of the 

many examples of such testimony occurred during the cross­

examination of Rufus Thornton during which Mr. Thornton testified 

1/ TechDyn also claims that as a result of its breaches it lost 
new or other business and profitsJ however, the evidence with 
respect to that claim was stricken by the Court at the close 
of TechDyn's case-in-chief. 
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that the delay in the ICCE program's completion was not attribut­

able to any one source 1 

BY MR. BOEHLERT 1 

Q. Have you been able to for.m a conclusion 
as to the principal cause for delay in this 
project? 

A. That's very broad. There are -- I think 
I've made-it clear to counsel for defense and your­
self as well that there is no one thing that caused 
delay. 

Trial Transcript at 2297 (emphasis added). 

Yet, even though the evidence at trial was manifestly clear 

that multiple sources delayed the ICCE program's completion, 

TechDyn did not came forward with a shred of evidence to meet its 

burden of "present(ing] evidence which would show 'within a rea­

sonable degree of certainty' the share of damages for which [Whit­

taker) (wa)s responsible." Hale v. Fawcett, 214 va. 583, 202 

S.E.2d 923. 925 (1974). 21 TechDyn has not done so because its 

2/ Even assuming TechDyn had offered evidence that per.mitted a 
jury to apportion TechDyn's claimed damages between Whittaker 
and non-Whittaker sources, that evidence would have to be 
stricken because Whittaker was never afforded access to such 
infor.mation during discovery despite its repeated requests 
for it. ~, ~~ Whittaker's First Set of Interrogatories, 
Interrogatory No. 12 (asking TechDyn to "identify with speci­
ficity, by amount and date incurred, each item of" TechDyn!s 
alleged unreimbursed damages); Whittaker's Third Set of 
Interrogatories, Interrogatory No. 1 (asking TechDyn to 
"identify and explain each action by Whittaker which extended 
TechDyn's completion of the ICCB Project and specify the 
amount of delay attributable to each such action"); 
Whittaker's December 14, 1990 questions (asking (1) "What 
delays are attributed to what breaches?" (2) When did. the 
delay periods associated with particular breaches occur?" 
(3) How was TechDyn damaged by the delay periods associated 
with particular breaches?"). To the contrary, in response to 

Pootnote continued on next page ••• 
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theory of time-related damages seeks compensation for all costs 

and overhead for which it has not been previously compensated by . 

the Air Force. 31 Thus, there is simply no basis for the jury "to 

apportion part or all (of TechDyn's] proved damages to the acts 

for which [Whittaker] was responsible." 202 S.E.2d at 925. 

Accordingly, TechDyn's evidence with respect to its claim for 

unreimbursed costs ~nder Count One must be stricken, and 

judgment should be entered for Whittaker on that claim. 

Under similar circumstances, the Virginia Supreme Court has 

repeatedly found that the granting of a motion to strike is ap­

propriate. For instance, in Hale v. Fawcett, the Virginia Supreme 

Court explained: 

Here we have a case in which there is 
evidence of damages from separate causes, as 
to a portion of which defendant cannot be held 
responsible. No evidence was produced to en­
able the jury to for.m a reasonable estimate of 
what portion of the damage was caused by cat­
tle entering through the narrow opening be­
tween the cattle guard and the g~te post and 
what portion was caused by cattle entering 
through and over the division fence. Since 
the plaintiff did not prove with reasonable 
certainty that part of damages for which the 

Footnote continued ••• 

3/ 

Whittaker's numerous requests for such infor.mation during 
discovery, TechDyn consistently asserted that Whittaker wa~ 
responsible for all of the damages claimed in Count One. 

This became patently obvious during the cross-examination of 
TechDyn's expert Greg D. Crider, who was called by TechDyn to 
explain TechDyn's delay claim •. When Mr. Crider was asked 
when Whittaker-caused delays occurred, he was unable to state 
with any degree of precision when they took place. Instead, 
he testified that Whittaker-caused delays "would occur 
throughout the entire period of the contract." Trial 
Transcript at 1465.· 
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defendant could be held responsible, the proof 
was too uncertain to allow a 1ury to apportion 
part or all the proved damages to the acts for 
which the defendant was responsible. Hence · 
the issue should not have been Submitted to 
the 1ury. summary 1udament should have been 
entered for the defendant. 

202 S.E.2d at 925 (emphasis added). Accord Medcgm, Inc. v. c. 
A+thur Weaver Co., Inc., 232 Va. 80, 348 S.E.2d 243, 247 (1986) 

("The trial court ~led that Medcom's evidence relating to these 

two elements of damage was insufficient to create a ju%y issue, 

and we agree. Although '[p]roof of absolute certainty as to the 

amount of loss or damage is not essential,' a claimant must prove 

'with reasonable certainty the amount of damages and the cause 

from·which they resulted'"); Carr v. Citizens Bank and Trust Co., 

228 Va. 644, 325 S.E.2d 86, 90 (1985) ("[T]here was no evidence of 

the damages solely attributable to Carr's obtaining the injunc­

tion. Therefore, the court erred in overruling defendants' motion 

to strike the evidence and improperly allowed the jury to assess 

their liability without evidence to justify the award"); Cooper v. 

-whiting Oil Co., Inc., 226 va. 491, 311 S.E.2d 757, 761 (1984) 

(holding that "trial court correctly granted the motion to strike 

the plaintiffs' evidence" where plaintiffs failed ''to produce evi­

dence to show within a reasonable degree of certainty the share of 

damages f~r which the defendant is responsible"). 

For the foregoing reasons, Whittaker's motion to strike 

TechDyn's evidence pertaining to Count One of its Amended Motion 
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for Judgment should be judgment should be 

entered in Whittaker's favor on Count One. 

July J..:{i_, 1991 

Respectfu~ly submitted, 

DEFENDAN'l', WHITTAXER CORPORATION 

BY a P~ B ~ .:O~VJ.iu)Of «' 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 624-2500 

and 

!l{tJ.J& w Jt1 &.cu.u ktJ,¥1 
William L. Carey j I · 
~LES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 

2244 



( 

CERTIFICATE OF SERVICE 

I hereby .certify that a true and correct copy of Memorandum 

In Support Of Whittaker Corporation's Renewed Motion To Strike·The 

Evidenc~ Relating To Count One Of TechDyn Systems Corporation's 

Amended Motion For Judgment was served by hand this 23rd day of 

July 1991 upon: 

Garry Boehlert, Esq. 
Watt, Tieder, Killian & Haffar 
Suite 400 
7929 Westpark Drive 
McLean, Virginia 22101 
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the motions for the same reasons that I gave before. 

TechDyn made a motion to strike which I find a 

certain irony in TechDyn's motion to strike relying on the 

Hale case for failure to apportion but I deny it for the 

same reason that I'm going to deny and have denied and will 

·continue to deny Whittaker's motion on the same basis as to 

TechDyn's evidence. 

And what I'm ruling there is simply that it's a 

jury question. The same thing with regard to the argument 

that the damages by Whittaker are speculative. They're jury 

questions. 

I think that addresses all of the motions except 

two: TechDyn's motion to strike the administrative costs 

and TechDyn's motion to strike the progress payments. And 

those two I'll hear argument· on. 

(Pause.) 

MR. BOEHLERT: Your Honor, I'd like to address 

those in order, if I might, please. 

The law of Virginia is clear that absent a 

contract provision which expressly allows the recovery of 

attorneys' fees or litigation costs or claim preparation 

fees --

JUDGE BROWN: Actually, excuse me. Let me 

interrupt you just a minute. I've read your submission so 

why don't you let them respond and you can respond to what 

Heritage Reporting Corporation 
(202) 628-4888 
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you wanted to. You won't do that, I hope. But you can meet 

on Friday if you want to. 

Since you will be in there deliberating, you 

wouldn't be impacting on the Court. Okay? 

~1 right. Sorry it's raining, but go home or go 

to work. and do something different today. We will get it 

ready for you tomorrow. 

(Pause while jury leaves.) 

JUDGE BROWN: Okay 1 anybody wants to renew their 

motions, now is the time to do it. 

MR. WORK: I would like to, Your Honor. 

Your Honor, I am going to address counts three and 

four relating to the ~aska PACAF matters. And you will 

recall that count three is based on tortious interference 

with an alleged existing option. And count four is based on 

an alleged breach of an option in the subcontract. 

There are a lot of issues pertaining to these two 

counts. But, the threshold issue, is causality. The 

question is, did Whittaker do anything to cause the 

Government, the Air Force to decide not award the ~aska 

PACAF work to Whittaker, excuse me, to TechDyn. And on that 

subject, there has been on evidence, except negative 

evidence. And the negative evidence is established solely 

as matter of chronology. There simply can be no argument 

about this. 

Heritage Reporting Corporation 
(202) 628-4888 
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1 improper act. That's as a matter of law. And that issue 

2 should not go to the jury. Same on a breach of contract. 

3 On that issue, too, there has been no improper action as a 

4 matter of law. 

5 And finally, Your Honor, the very basic, the very 

6 factually premise for this whole thing, namely that 

7 Whittaker submitted a lower price to the Air Force than it 

8 submitted to ~echDyn is simply false. You'll 

9 remember the long period of time when they were trying to 

10 add up these numbers, and realized in trial, in trial, that 

11 Whittaker's bid to the Air Force was actually higher than 

12 the bid to TechDyn. 

13 This has been a false claim from the beginning. 

14 TechDyn has avoided the issue, is trying to get this issue 

15 to the jury so it can say what bad folks these people at 

16 Whittaker are. But the claim is a false claim. They haven't 

17 gotten beyond the basic threshold of causality. Which is 

18 proven, as a matter of simply causality and nothing else. 

19 And on that ground, Your Honor, counts three and 

20 four ought to be disposed of. I would solicit Your Honor's 

21 views on whether it would be productive at this time to 

22 argue our renewed motion with respect to count one. 

23 JUDGE BROWN: It would not. Response to counts 

24 three and four? 

25 MR. BOEHLERT: Yes, Your Honor. 

Heritage Reporting Corporation 
(202) 628-4888 
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1 JUDGE BROWN: In the sense that it would not, and 

2 I'll just go on to say that I deny the motion for reasons 

3 previously given. 

4 MR. WORK: May I indicate for the record that I 

5 take exception? 

6 JUDGE BROWN: Yes. I think that is really set out 

7 in writing as well as in the previous motion that was made. 

8 MR. BOEHLERT: Your Honor, I have two filings here 

9 that I have prepared in response to their earlier motions 

10 for reconsideration, which I have handed counsel. 

11 Let'·s address the issues that certainly aren't new 

12 to this Court. I contend, Your Honor, that well before you 

13 got involved with this case, Whittaker Corporation attempted 

14 with three separate judges to eliminate the ~aska PACAF 

15 option count from TechDyn's motion for judgement. Judge 

16 Plummer denied it, Judge Middleton denied it, you denied 

17 that motion on at least one, probably two, occasions. You 

18 have twice denied motions to strike the evidence regarding 

19 that issue. But it is coming bac~ to you now. 

20 And let's just address the issues one more time • . 
21 Because I am confident, Judge, that when we do, that motion 

22 is going to be denied again. Let's look at the issue of 

23 causation. And that now appears to be the issue that Mr. 

24 Work contends is the reason that TechDyn cannot get this 

25 case to the jury. And the sole basis for that contention is 

Heritage Reporting Corporation 
(202) 628-4888 
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1 the rationale for the decision doesn't have anything to do 

2 with lower prices. 

3 It has to do with the fact that the Air Fo~ce 

4 decided not to buy the communications equipment. That's the 

5 only rationale stated in this thing and beyond that it's 

6 simply a matter of policy -- why go through a middleman and 

7 pay a middleman's markup,· which you saw here was something 

8 like $600,000; just to have the pleasure of dealing with 

9 TechDyn? That's against public policy, as this memorandum 

10 states. 

11 There is no causation. There's no proof of it. 

12 Mr. Boehlert once again skirted your question. What did 

13 Whittaker do to cause this decision? It didn't do anything. 

14 There's no evidence. This is not an issue that should go to 

15 the jury, Your Honor. 

16 JUDGE BROWN: Okay. I am pretty sure Mr. Work is 

17 right. I'm pretty sure the jury won't give damages for 

18 this. I sure wouldn't if I was hearing it without a jury 

19 but again we are constantly admonished to send things to the 

20 jury unless we're absolutely sure and I can always take care 

21 of this later if the jury doesn't come up with the right 

22 answer, but I'm going to let it go to the jury. It's 

23 perhaps the only part of this case that I have a grasp of 

24 and that I think the jury will, too, so let's at least give 

25 them something they can decide that they'll understand. 

Heritage Reporting Corporation 
(202) 628-4888 
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I deny the motion. 

Are we ready to do the jury instructions? 

MR. BOEHLERT: Your Honor, I know our motions do 

4 come at the close of the evidence. I don't know if I need 

5 to renew them to preserve them or not. 

6 JUDGE BROWN: You do need to renew them to 

7 preserve them and I'll assume that you have and they're 

8 denied unless you have something you think 

9 MR. BOEHLERT: No, it's the same motions, Your 

10 Honor, and I will for the record object to the denial of 

11 those motions. 

12 

13 

JUDGE BROWN: Yes. All right. Now, let me see if 

I can put this together in any way that I can deal with it 

1~ because I had begun to review these. 

15 (Pause.) 

16 JUDGE BROWN : Okay • 

17 MR. WORK: Your Honor, before we get into that, we 

18 are making several proffers. Do we have to indicate that in 

19 some for.mal way? 

20 JUDGE BROWN: I don't think so. I think what you 

21 can do is either -- would these be proffers of what the 

22 witnesses that would have been -- that you think should have 

23 been allowed to testify would have testified to had you been 

24 allowed either rebuttal or to reopen your case? 

25 MR. WORK: Right. 

Heritage Reporting Corporation 
(202) 628-4888 
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Instruction IZ 

Damages are not presumed nor may they be based upon speculation, but 

must be proven. The burden is upon the party claiming damages to prove by 

the greater weight of the evidence any damage claimed and that it is 

properly attributable to the other party's breach; and unless any such 

damage is thus proven by the greater weight of the evidence then the party 

claiming damage cannot recover for such damage. 

If you believe from the greater weight of the evidence that ~ny damage 

resulted from more than one cause, for one of which the other party is 

responsible, the burden is upon the party claiming damage to prove by the 

greater weight of the evidence the share of damage for which the other party 

is responsible. If a party fails so to prove damage then the party cannot 

recover for such damage. 

I • 

..-::: 
/ 
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SUMMARY OF WHITTAXER•CAUSED PDFA DAMAGES 

. . 

CLAIM AMOUNT 
(BEFORE 

DESCRIPTION INTEREST) INTEREST 

CLAIM AMOt:. 
(INCLUCIN' 
INTEREST 

----------------------------------- ------------ ---------- -----~--~-· 

DELAY $2,570,524 $349,224 $2,919,74' 
(Ezb. 952) (!Zb. 979) 

EXCESS OVERHEAD 262,409 0 262, 40~ 
(lab. 968) 

~OCATION OF TEST BEDS 48,742 7,856 56,59< 
(lzb. 973) (!Zb. 980) 

REPLACEMENT OF KEYBOARD AND PRINTER· 1,687(bb. 977) 169(Ezb. 981) 1,85~ 
• 

------------ ---------- ----------· 
TOTAL $2,883,362 $357,249 $3,240,611 

------------ ---------- ······--··· 
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V I R G I R I A: 

IH TBB CIRCUIT COURT OP PAIRP.AX COUNTY 

TECHDYN SYSTEMS CORPORATION ) 
) 
) 
) 

Plaintiff, 

v. ) AT LAW NO. 94144 
) 

WHI~TAKER CORPORATION ) 
) 

Uefendant. ) 

JlJDGIIB!ft'ORDBR 

THIS MATTER came to be heard on the 31st day of October, 

1991, upon the post-trial motions of both parties and for entry 

of a Judgment Order on the jury's August 1, 1991 verdict; and 

IT APPEARING TO THE COURT that all post-trial motions 

should be denied with the exception of Whittaker's .notion to set 

aside the jury's verdict on Count I of TechDyn's Amended Motion 

for Judgment; it is 

ADJUDGED, ORDERED and DECREED that Whittaker's motion to 

set aside the jury's verdict on Count I of TechDyn's Amended 

Motion for Judgment is granted, the remainder of the parties' 

post-trial motions are denied, and the following Judgment is 

entered by the Court: 

1) Defendant, Whittaker Corporation's motion to set aside 
the jury verdict on Count I of TechDyn's Amended 
Motion for Judgment is hereby granted and judgment 
entered thereon in favor of the Defendant. 
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2) 

3) 

4) 

5) , 
6) 

7) 

TechOyn shall recover no damages from Whittaker on 
Count 2 of TechDyn's Motion for Judgment in accordance 
with the jury's verdict for Whittaker on Count 2; 

TechDyn shall recover no damages from Whittaker on 
Count 3 of TechDyn's Motion for Judgment in accordance 
with the jury's verdict for Whittaker on Count 3; 

TechOyn shall recover no damages from Whittaker on 
Count 4 of TechDyn's Motion for Judgment in accordance 
with the jury's verdict for Whittaker on Count 4; 

Whittaker shall recover from TechDyn Four Hundred 
Twenty-Two Thousand Six Hundred Seventy-Six ($422,676) 
Dollars on Count/ I aaa II of Whittaker's Amended 
Counterclaim against TechDyn in accordance with the 
jury's verdict for Whittaker on Count/ I and II;. 

Whittaker shall recover One Hundred Forty-Two Thousand 
($142,000) Dollars from TechDyn on Count III of Whit-
taker's Amended Counterclaim against TechDyn in accor­
dance with the jury's verdict for Whittaker on Count 
III; and 

Whittaker shall recover no damages on Count IV of 
Whittaker's Amended Counterclaim against TechDyn in 
accordance with the jury's verdict for TechDyn on 
Count IV. 

Based upon the foregoing~ Whittaker shall recover from 

TechDyn a net payment of Five Hundred Sixty-Four Thousand Six 

Hundred Seventy-Six ($564,676) Dollars plus lawful interest 

thereon, at the judgment rate, from the I day of.~ 
1991, and it is 

e, ~ CC.Mf' /eN 
FURTHER ADJUDGED, ORDERED AND DECREED that izf Yeell~yn A. 

.,...,~N IS 7'/ 
.wisltes eJteeatien ai the judgment against/\~~ sa 'w suspended 

during an appeal thereof, ~eehs,R aftall 8&; aaa ha•aay is, ,,.., • ,._ rc.c.• 111't1 
~•aasaa -. fileJan appeal bond1,•••a1r dape or an 

irrevocable letter of crecli ~ in the amount of S 6/'t CJC'o, 0'0 

conditioned upon the performance or satisfaction of the judgment 

- 2 -
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and payment of all damages incurred in consequence of such 

suspension. 

AND THIS ORDER IS FINAL. 

ENTERED, this ~day of October, 1991. 

oehle 
IEDER, KILLIAN & HOFFAR 

7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 
TechDyn Systems Corporation 

SE~~ECTED TO AS TO ALL ADVERSE RULINGS: 

._U'ter B • Work 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 24 2500 

lliam L. Carey 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, Virginia 22030 
(703) 273-2440 

Counsel for Defendant 
Whittaker Corporation 
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RF.CE'"~_r · ... _.., ·1YED 

NOV f .tl 1991 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

WHITTAKER CORPORATION, 

Defendant. ____________________________ ) 

WHITTAKER CORPORATION'S OPPOSITION TO 
TECHDYN SYSTEMS CORPORATION'S MOTION FOR RECONSIDERATION 

On November 8, 1991, TechDyn filed a motion -- unaccompanied 

by any supporting memorandum or explanation -- in which it asked 

the Court to reconsider and vacate its October 31, 1991 Order 

entering judgment for Whittaker on TechDyn's Count One. TechDyn 

noticed its motion for hearing on November 15. Then, on the 

evening of November 13, after the close of business, TechDyn 

served on Whittaker a notebook containing a 41-page memorandum in 

support of its motion and several hundred pages of materials cited 

in the memorandum. 
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Obviously, TechDyn's belated filing of its memorandum 

precludes any detailed response by Whittaker. But, in fact, no 

detailed response is necessary because -- despite the volume of 

paper filed TechDyn's memorandum fails in the following 

particulars to address the factual bases for the Court's 

October 31 ruling and the supporting legal authorities: 

1/ 

1. The gist of the Court's ruling was that TechDyn had 

failed to sustain its burden of proof under the Hale v. 

Fawcett principle by not providing the jury with a basis 

to allocate TechDyn's cla~ed damages among Whittaker 

and non-Whittaker causes. 11 Yet, TechDyn's memorandum 

does not address this evidentiary shortcoming; nor has 

TechDyn ever addressed it: It remains the fact that 

TechDyn presented no evidence whatsoever to show what 

work the specific "time-x:elated" costs it was claiming 

in Count One represented or what caused them to be 

incurred. TechDyn presumably had accounting records 

which would have shed light on these critical questions 

(~, cost codes associated with particular direct 

labor charges), but TechDyn chose not to disclose them 

to the jury -- or to Whittaker. Instead, TechDyn was 

On November 8, 1991, Whittaker submitted a proposed 
memorandum of decision setting forth what Whittaker 
understood to be the rationale for the ruling that the Court 
announced from the bench on October 31. A copy of 
Whittaker's proposed memorandum is attached hereto for the 
Court's convenience. 
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content to ask the jury to charge all of its 

unreimbursed time-related costs to Whittaker. 

2. In explaining its October 31 ruling, the Court 

specifically and pointedly commented on the fact that 

TechDyn's own officials had testified at trial that 

there were multiple causes for the costs TechDyn was 

cla~ing in Count One and that some of these causes 

could ~ be attributed to Whittaker. This testimony 

was binding on TechDyn under the doctrine of Massie v. 

Fir.mstone. Yet, TechDyn's memorandum simply ignores it. 

3. TechDyn's memorandum also ignores both the jury's 

finding that TechDyn's default ter.mination of Whittaker 

on the remote control element (RCE) was invalid, and the 

associated legal principal that none of the substantial 

costs resulting from TechDyn's two-year effort to 

reprocure the RCE (including some of the costs claimed 

in Count One21 ) could be charged to Whittaker. While 

TechDyn's memorandum makes much of comments which the 

Court made in denying Whittaker's Hale v. Fawcett 

motions at trial, the Court obviously made those 

comments without knowing what finding the jury would 

TechDyn's memorandum suggests that no costs caused by the RCE 
reprocurement were claimed in Count One, but TechDyn's own 
official, Mr. Ellis, testified at trial that certain 
reprocurement-related costs -- such as the costs of redoing 
CFA manuals and drawings -- were included in the unreimbursed 
time-related costs claimed in TechDyn's Count One. 
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make on the RCE issue. Hence, TechDyn's argument about 

the Court's prior rulings is simply irrelevant. 31 

4. Finally, TechDyn's memorandum appears to proceed on the 

assumption that the Hale v. Fawcett principle has been 

so diluted by post-Hale decisions as now to be virtually 

meaningless. In its discussion of the cases, however, 

TechDyn fails even to acknowledge the most recent 

decision in the Hale line, Carr v. Citizens Bank, 41 

where -- in circumstances analogous to this case -- the 

Supreme Court of Virginia set aside a iury verdict and 

fully reaffir.med the Hale v. Fawcett principle with this 

declaration: 

Speculation and conjecture cannot for.m 
the basis of recovery where there are 
multiple causes of damage. If the proof 
is too uncertain to allow the jury to 
apportion the portion of damage for which 
the defendant is responsible, the issue 
should not be submitted to the jury. 

* * * * 
Because TechDyn is content in its memorandum to sidestep the 

bases for the Court's October 31 ruling and the supporting legal 

3/ 

4/ 

TechDyn's sweeping argument about the Court's prior rulings 
appears to suggest once a trial court submits a case to the 
jury, it is thereafter disabled from granting a motion to set 
aside the jury's verdict. That argument finds no support in 
the law of Virginia. 

385 S.E.2d 86 (1985). 
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authorities, the memorandum warrants no detailed consideration, 

and TechDyn's motion to reconsider should be denied. 

Dated: November 14, 1991 

Respectfully submitted, 

DEFENDANT, WHITTAKER CORPORATION 

BY: 

BY: 

~e.w~ 
Peter B. Work~ 
CROWELL & MORING 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2505 
(202) 624-2500 

and 

[t)Ltt;J~, 
William L. Carey# 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, VA 22030 
(703) 352-4300 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of Whittaker 

Corporation's Opposition to TechDyn Syste~s Corporation's Motion 

for Reconsideration was hand delivered this 14th day of November, 

1991, to: 

Garry Boehlert, Esq. 
Watt, Tieder, Killian & Hoffar 
7929 Westpark Drive 
Suite 40.0 
McLean, VA 22102 

~ ,6.WrAkt 
Peter B. Work~ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPO~ION, 

Plaintiff, 

v. 

WHITTAKER CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 94144 

----------------------------> 

WHITTAKER CORPORATION'S SUPPLEMENTAL OPPOSITION 
TO TECHDYN SYSTEMS CORPORATION'S MOTION FOR RECONSIDERATION 

By its letter of November 25, 1991, the Court invited 

Whittaker to address an issue that the Court said it was 

considering in connection with TechDyn's motion to reconsider the 

Court's judgment of October 31. 11 The Court described the issue 

as follows: 

1/ 

The point I am considering is what is the 
proper standard for review of the jury 
verdict and whether that standard is 

TechDyn filed its motion to reconsider on November 8, 1991, 
and noticed it for a hearing on November 15. However, 
TechDyn served no supporting memorandum or explanation for 
its mo~ion until the evening of November 13, thus preventing 
anything more than a very brief response from Whittaker. 
Whittaker filed such a response on November 14. 
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properly applied. Mr. Boehlert has fully 
addressed that in his authorities. 
Mr. Work may .wish to supplement. 

The position TechDyn takes on this issue in its motion for 

reconsideration is that Virginia law 

compels the conf~tion of a jury 
verdict unless it is unsupported by any 
evidence. 

TechDyn Motion at 45 (emphasis in original). Relying on this 

purportedly "well established" legal principle (id.), TechDyn 

argues that the Court plainly misunderstood "a Judge's role vis-a­

vis jury verdicts" when it declared at trial in denying 

Whittaker's motions to strike that: 

We are constantly admonished to send 
things to the jury unless we're 
absolutely sure, and I can always take 
care of this later if the jury doesn't 
come up wi.th the right answer, but I'm 
going to let it go to the jury. 

Id. at 30 (citing Tr. at 2742-43). In criticizing this statement 

and maintaining that the Court's October 31 judgment was "flatly 

contrary" to its earlier denial of Whittaker's motion to strike 

(id. at 33), TechDyn makes the following argument: Once the Court 

denied Whittaker's motion.to strike TechDyn's Count One on the 

ground that "the evidence is sufficient to allow the jury to 

consider it, .. it was then barred by TechDyn's purported legal 

principle from setting aside the jury's verdict for .TechDyn on 

that Count. 
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TechDyn's argument misstates Virginia law. As we will 

discuss below, the Court was perfectly correct in its quoted 

statement which simply reiterated the controlling legal principles 

as recently expressed by the Supreme Court of Virginia in Brown v. 

Koulizakis2/ -- a case which TechDyn ignores. As we will also 

discuss below, the Court's application of the controlling legal 

principles in setting aside the jury's verdict on TechDyn's Count 

One was likewise perfectly correct. 

A. Controlling Legal Principles 

Relying solely upon a case almost a half-century-old -­

Hoover v. J.P. Neff & Son, 183 Va. 56, 31 S.E.2d 265 (1944), 

TechDyn argues that it was improper tor the Court to set aside the 

jury's verdict on TechDyn's Count One after denying Whittaker's 

two motions to strike that Count. TechDyn's reliance on this case 

is misplaced for it ignores a long line of post-Hoover decisions 

by the Supreme Court of Virginia, culminating with Brown v. 

Koulizakis, which holds that a trial court ~ deny a motion to 

strike and submit a case to the jury if there is any doubt 

whatsoever as to the sufficiency of a plaintiff's evidence. The 

Koulizakis line of cases, however, makes it crystal clear that the 

denial of a motion to strike and the submission of a case to a 

jury does not foreclose a trial court from later setting aside a 

jury verdict if it is co~trary to the evidence or without credible 

2/ 
229 Va. 524, 331 S.E.2d 440 (1985). 
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evidence to support it. The Court explained these prLnciples in 

Xoulizakis as follows: 

When the sufficiency of a plaintiff's 
evidence is c~allenged upon a motion to 
strike the evidence at the conclusion of 
the plaintiff's case-in-chief, the trial 
court should in every case overrule the 
motion where there is any doubt on the 
auestion. 

* * * 
If the court overrules the motion to 
strike, submits the case to the jury and 
a plaintiff's verdict is returned, the 
court may set the verdict aside as being 
contrary to the evidence or without 
evidence to support it. 

~. at 445 (emphasis added). Accord DHA. Inc. v. Leydig, 231 Va. 

138, 340 S.E.2d 831, 832 (1986)~ Semones v. Johnson, 217 Va. 293, 

227 S.E.2d 731, 733 (1976); Williams v. Vaughan, 214 Va. 307,· 199 

S.E.2d 515~ 517 (1973). 

The reason for the rule set forth in the Koulizakis line of 

cases is that c• (g]ranting a motion to strike at the end of the 

plaintiff's case, if done erroneously, can lead to a substantial 

waste of judicial .resources --a consequence to be avoided." 

Leydig, 340 S.E.2d at 832 (citing Koulizakis, 331 S.E.2d at 445). 

"To quard against the waste that can be occasioned by granting a 

motion to strike at the end of plaintiff's evidence, [the Supreme] 

Court has developed [these] rules that govern the way in which s 

trial court must view plaintiff's evidence when considering such a 

motion." Leydig, 340 S.E.2d at 832 (emphasis added). 
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Moreove~, after all of the evidence is in and the jury has 

returned its verdict, the trial court has time thoroughly to 

review and reflect upon the entire record in a way that is not 

possible during the course of a trial -- particularly one in which 

the evidence is complex and confusing. See, ~' Mitchell v. 

Reardon Smith Line. Ltd., 236 va. 212~ 372 S.E.2d 395, l97-99 

(1988) (affirming trial court's grant of motion to set aside 

verdict •after argument and a review of the transcript•). 

Thus, what TechDyn cynically characterizes as Judge Brown's 

"apparent understanding of a Judge's role vis-a-vis jury verdicts• 

(TechDyn Motion at 30) was in fact a perfectly correct statement 

of well-established Virginia law. When the Court stated at trial 

that "(w]e are consistently admonished to send things to the jury 

unless we're absolutely sure, and I can always take care of this 

later if the jury doesn't come up with the right answer," Tr. at 

2742-43, it was simply reiterating the principles set forth by the 

Supreme Court of Virginia in the Koulizakis line of cases. 

Not only does TechDyn ignore the controlling Koulizakis line 

of cases, but it is plainly wrong when it argues that Virginia law 

"compels the confirmation of a jury verdict unless it is. 

unsupported by any evidence." TechDyn Motion at 46 (emphasis in 

original). TechDyn cites no direct authority for this purported 

standard and most of the cases on which it appears to rely do not 

even relate to the appropriate standard for setting aside a jury 

verdict. For instance, Zedd v. Jenkins, 194 Va. 704, 74 S.E.2d 
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791 (1953), the first case TechDyn cites, involved the propriety 

of a trial judge calling a jury foreperson up to the bench before 

the jury verdict was shown to counsel and suggesting that he draw 

a line through the phrase "for punitive damages only" which the 

jury included on its verdict for.m. In the absence of such a 

deletion, the jury's verdict was invalid since it would have 

awarded punitive damages without award~g any compensatory 

damages. Plainly, the conduct of the trial judge in Zedd had 

nothing to do with the standard for setting aside a jury verdict. 

Quite the contrary, the trial judge went to extraordinary lenqths 

to obtain a verdict upon which judgment could be entered. 

TechDyn also makes much of Hadeed v. Medic-24, Ltd., 237 Va. 

277, 377 S.E.2d 589 (1989), but that case involved a challenge to 

this Court's grant of a motion to strike before there was any jury 

verdict -- not a motion to set aside a jury verdict. The 

appellate decision thus has no significance here (except to 

highlight TechDyn's failure to acknowledge Brown v. Koulizakis 

which was discussed at length in Hadeed). 

In those cases where the Supreme Court of Virginia has 

actually considered the standard for setting aside a verdict, it 

has consistently ruled that a jury verdict should be set aside if 

it is "contrary to the evidence," T.M. Graves Constr. Inc. v. 

National Cellulose Corp., 226 Va. 164, 306 S.E.2d, 898, 901 

( 1983), or if it is "without credible evidence to support it, •• 

Fobbs v. Webb Bldg. Ltd. Partnership, 232 va. 227, 349 S.E.2d 355, 
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357 (1986). As we will discuss below, the specific issue 

presented by Whittaker's motion to set aside was whether TechDyn 

had sustained its burden under the Hale v. Fawcett principle. 

Whittaker contended that TechDyn had presented insufficient 

evidence to sustain its burden and the verdict was therefore 

contrary to the evidence. 

Among the cases in whi~h the Supreme Court of Virginia has 

affi~ed a trial court's decision to set a side a verdict as 

contrary to the evidence or without credible evidence to support 

it, Murray v. Hadid, 238 va. 722, 385 S.E.2d 898 (1989), stands 

out as a case bearing strong factual resemblance to this case. 

Just as did Whittaker, the defendant 

judgment prior to trial on the plaintiff's damages claim on the 

ground that it was speculative, and it again moved to· strike the 

cla~ during trial at the conclusion of all the evidence. The 

trial court denied both motions. After the jury returned a 

verdict of a~ost $2,000,000 for the plaintiff, however, the 

defendant filed a motion to set aside the jury verdict, and the 

trial court granted that motion. The Supreme Court of Virginia 

affir.med this action of the triai court, despite the trial court's 

earlier denial of motions for summary judgment and to strike, for 

many of the same reasons that this Court set aside the verdict for 

TechDyn -- the plaintiff's damages evidence was "speculative" and 

did not "show sufficient facts and circumstances to per.mit a jury 
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to make a reasonable estimate of those damaqes." 385 S.E.2d at 

904-05. 31 

B. Application of the Controlling Legal Principles 

Prior to and during the trial of this case, Whittaker filed 

several motions directed at TechDyn's Count One which were based 

on the Hale v. Fawcett41 principle that, where there are multiple 

causes of damage, a plaLntiff must present evidence showing within 

a reasonable degree of certainty the share of damage for which the 

defendant was responsible. TechDyn consistently responded to 

these motions by representing that all of the "t~e-related costs" 

it was claiming in its Count One were caused by Whittaker. Yet, 

TechDyn's own officials testified at trial -- and the jury 

ultimately found -- that there were multiple causes for these 

"time-related costs •• and that some of the costs were ~ 

attributable to Whittaker. 51 The test~ony of TechDyn's officials 

3/ 

4/ 

5/ 

The Supreme Court of Virqinia has affirmed the decision of 
trial courts to set aside a verdict as being contrary to the 
evidence or without credible evidence to support it in a 
myriad of other factual situations. See, ~' Kelly v. 
Virginia Electric and Power Co., 238 va. 32, 381 S.E.2d 219, 
224 (1989) (affir.ming the setting aside of jury verdict for 
plaintiff in negligence action because "no direct or reason­
able inferences may be properly drawn from the evidence as a 
whole sustaining the conclusion that the plaintiff was free 
of contributory negligence~~); Sampson v. ·Sampson, 221 Va. 
896, 275 S.E.2d 597, 601 (1981) (holding that it was proper 
to set aside damage award based upon inadmissible hearsay 
evidence). 

214 Va. 583, 202 S.E.2d 923 (1974). 

By way of example, TechDyn's Chief Project Engineer, 
(continued) 
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in this regard was, of course, binding on TechDyn under the 

doctrine of M4ssie v. Fir.mstone61 (which TechDyn continues to 

ignore). 

It was on the basis of these acknowledgments of non-Whittaker 

causes by TechDyn's officials, as well as the jury's finding 

concerning the RCE, that the Court granted Whittaker's motion to 

set aside on October 31. Specifically, the Court ruled -- after 

having had an opportunity to review and reflect on the singularly 

(footnote continued) 

6/ 

Mr. Thorton, testified that there were three principal delay 
factors in the ICCE program. Tr. 2296-2298. One of these 
was TechDyn's reprocurement of the remote control element 
( RCE) which consumed fully two years. Because the jury found 
that TechDyn's default ter.mination of Whittaker on the 
original remote control element was invalid, Whittaker could 
not, as a matter of established law, be held responsible for 
any delay costs associated with the RCE procurement -­
including costs TechDyn cla~ed in its Count One, such as the 
costs of redoing the CFA drawings and manuals. All such 
costs were TechDyn's responsibility under the jury's ruling. 

The second of Mr. Thorton's three principal delay factors was 
the data terminal set (OTS) which the Air Force was modifying 
in an unrelated program. Both Mr. Thorton, and TechDyn's 
President, Mr. Morrison, testified that the Air Force, not 
Whittaker, was responsible for the DTS delay. 

The last of Mr. Thorton's three principal delay factors was 
software development. Both Mr.-Thorton and Mr. Morrison 
testified that the Air Force delayed the completion of the 
ICCE software by converting an off-the-shelf procurement into 
what Mr. Thorton called a "true software development 
program." 

These, and many other, acknowledged non-Whittaker causes of 
the "time-related costs" that TechDyn was claiming in its 
Count One are detailed in Whittaker's August 21, 1991 motion 
to set aside (at pp. 8-14) and the accompanying Appendix 
containing excerpts from the trial record. 

134 Va. 450, 114 S.E. 652 (1922J. 
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confusing tr~al record and the jury's RCB finding -- that TechDyn 

had failed to sustain its burden of proof under the Hale v. 

Fawcett line of cases by not providing the jury with a basis to 

allocate TechDyn's claimed costs among Whittaker and established 

non-Whittaker causes. Thus, as in Murray v. Hadid, supra, the 

jury's verdict could not he sustained because it was necessarily 

based on speculation and conjecture. 71 

Despite the considerable length of its motion for 

reconsideration, .TechDyn nowhere comes to grip with the basis for 

the Court's October 31 judgment -- namely, the fact that TechDyn's 

own officials acknowledged, and the jury found, non-Whittaker 

causes for the "t±me-related costs" TechDyn was claiming in its 

Count One. In fact, TechDyn does not even mention these non­

Whittaker causes in its motion, much less demonstrate that it 

presented evidence at trial showing what portions of its claimed 

••time-related costs •• were attributable to Whittaker causes and to 

established non-Whittaker causes. 

Rather, TechDyn is content in its motion simply to argue that 

it offered evidence that (1) Whittaker delayed the project, 

(2) TechDyn was adversely Lmpacted by these delays, and 

(3) TechDyn's delay damages could be broken down into a "daily 

7/ See also Carr v. Citizens·Bank, 228 va. 644, 325 S.E.2d 86, 
90 (1985) (holding that lt[s]peculation and conjecture cannot 
for.m the basis of recovery where there are multiple causes of 
damage••). 
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rate• to facilitate apportionment, •if necessary•. TechDyn MOtion 

at 39. Even if one were to assume, arguendo, that 'l'echDyn 

actually presented credible evidence on these points, the 

conclusion would necessarily remain that TechDyn failed to sustain 

its burden of proof under the Hale v. Fawcett principle. TechDyn 

cannot (and does not) deny that it presented no evidence 

whatsoever to show what work the specific •t±me-related costs• it 

was claiming in Count One represented or what caused those 

specific costs to be incurred. 81 Thus, TechDyn did not establish 

causal links between the various delay factors, on the one hand, 

and 'l'echDyn's claimed "time-related costs," on the other hand. It 

should be noted that this was DQt a situation where such proof 

would have been impossible or infeasible to present. 'l'echDyn 

certainly had accounting records which would have answered the 

questions of what work specific "time-related costs" represented 

and what caused them to be incurred. But TechDyn chose not to 

disclose those records to the jury (or to Whittaker in response to 

Whittaker's timely discovery requests). 

8/ TechDyn's "time-related costs" (otherwise denominated as 
"delay" damages in Count One) included direct labor, on-site 
overhead, travel, consultants, contract labor, other direct 
costs, and general and administrative expenses. The 
methodology employed by TechDyn's damages witness, Mr. Gray, 
in computing TechDyn's delay damages was simply to 
(1) collect TechDyn's ICCE program "time-related costs" from 
the start of the program until the time of trial, (2) deduct 
payments received from the Air Force as retmbursement for 
these costs, and (3) charge the unreLmbursed portion to 
Whittaker. (See T~s 1 and 2 of Whittaker's Appendix of 
Evidence Cited in Support of Its Post-Verdict Motions.) 
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Por example, as relates to the •direct labor• element of its 

"time-related costs," TechDyn concededly had records associating 

particular direct labor charges with cost codes reflecting what 

work was perfor.med. Instead of disclosing these records (or 

summaries of the records) to the jury and Whittaker, however, 

TechDyn was content simply to list all of the t~e charges of its 

ICCE program staff for the entire period of the ICCE program 

without giving any ~dication of what work the charges 

represented. The jury thus had no possible way of knowing whether 

these direct labor costs pertained to (1) TechDyn's original 

contract work, (2) TechDyn-caused delays (~, "time-related 

costs• claimed in Count One relating to the RCE), (3) Air Force­

initiated added work (~, conversion of an "off-the-shelf• 

procurement into a "software development" program, and delays in 

making available the modified DTS), or (4) alleged Whittaker 

delays. In the circumstances, the jury could only speculate about 

which of TechDyn's direct labor costs, as well as other elements 

of TechDyn's "time-related costs," should be attributed to these 

various causes. 

Despite the contrary suggestion in TechDyn's motion (at 39), 

the "daily rate" of "time-related costs" advanced by TechDyn's 

damages witness, Mr. Gray, in no way per.mitted the jury to 

allocate responsibility for TechDyn's "time-related costs•. 91 As 

9/ Like all of the exhibits in TechDyn's "Damages Book," the 
documents reflecting Mr. Gray's "daily rate" calculations 
(Exhs. 952-53) were hearsay or double hearsay. Whittaker 

(continued) 
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Mr. Gray acknowledged, the "daily rate• was arrived at simply by 

dividing TechDyn's total "time-related costs" on the program (both 

compensated and uncompensated) by the total number of days in the 

program. ·This calculation yielded a "daily rate" of $2,068 

($5,153,759 divided by 2,492 days). The number of days TechDyn 

sought to assess against Whittaker at this "daily rate• was 

determined simply by dividi~g the entire uncompensated portion of 

TechDyn's "time-related costs" ($2,315,153) by the "daily rate." 

Calculated in this manner, TechDyn's "daily rate" plainly 

shed no light on what work the specific "time-related costs" 

TechDyn was claiming represented or what caused those costs to be 

incurred. Moreover, the "daily rate" bore no connection to 

reality because -- as TechDyn's Mr. Hise acknowledged with binding 

effect under Massie v. Fir.mstone (Tr. at 1354-56) -- it failed to 

reflect the enor.mous, year-to-year fluctuations in TechDyn's 

"time-related costs." For example, TechDyn's costs in the first 

fiscal year of perfor.mance were four times greater than in the 

last fiscal year of performance. Even had Mr. Gray's "daily rate•• 

taken these cost fluctuations into account, however, the "daily 

rate" would have had no utility in allocating responsibility for 

"time-related costs" because Messrs. Gray and Hise both repeatedly 

(footnote continued) 
sought unsuccessfully to exclude the "Damages Book" both 
because of its hearsay nature, and because TechDyn had 
refused, in response to Whittaker's timely discovery 
requests, to produce most of the documents which Mr. Gray had 
purportedly used in developing the Damages Book exhibits. 
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declined to say when the "delay days• they had assigned to 

Whittaker took place. Tr. at 1328-31 (Rise), 1465 (Gray). 

As a final argument, TechDyn appears to suggest again (as it 

did in its opposition to Whittaker's motion to set aside) that the 

Hale v. Pawcett principle on which the Court based its October 31 

judgment has been so diluted by post-Hale decisions as now to be 

meaningless. The three cases TechDyn cites, however, in no way 

diminish the vitality of that principle. 101 Moreover, in the most 

recent case in the Hale line, Carr v. Cit~zens Bank, 228 Va. 644, 

325 S.E.2d 86, 90 (1985) the Supreme Court of Virginia fully 

reaffir.med the Hale v. Fawcett principle by setting aside a 1ury 

verdict because the plaintiff's evidence required the jury to 

speculate in allocating damages among multiple causes. 

10/ The first case cited by TechDyn, Pebble Building Co. v. G.J. 
Hopkins, Inc., 223 Va. 188, 288 S.E.2d (1982), involved a 
situation where the trial judge (in a non-jury trial) found 
only one cause for the plaintiff's damage and therefore had 
no reason to apply the Hale v. Fawcett principle. The 
Supreme Court of Virginia affirmed, holding that the case was 
"unlike Hale v. Fawcett." 288 S.W.2d at 438. 

The second case cited is Sachs v. Hoffman, 224 Va. 545, 299 
S.E.2d 694 (1983), an instructions case, where the Supreme 
Court affirmed the requirement for a "reasonable certainty .. 
instruction in cases involving multiple causes of damage. 
299 S.E.2d at 697. 

The last case cited is National Energy Corp. v. O'Ouinn, 223 
Va. 83, 286 S.E.2d 181 (1981), where the Supreme Court simply 
restated the Hale v. Fawcett principle and observed that the 
plaintiff had satisfied that standard. 
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CONCLUSION 

'TechDyn's motion for reconsideration misstates the standard 

applicable to setting aside a jury verdict and disregards the 

bases for the Court's application of the Hale v. Pawcett 

principle. Por these and the additional reasons stated above, 

TechDyn's motion should be denied. 

Dated: December 9, 1991 
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V I R G I N I A: 
i 

IN THE CIRCUIT COURT. FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________________ ) 

AT LAW NO. 94144 

PLAINTIFF TECHDYN SYSTEMS CORPORATION'S 
RESPONSE TO WHITTAKER CORPORATION'S SUPPLEMENTAL 

OPPOSITION TO TECHDYN'S MOTION FOR RECONSIDERATION 

COMES NOW, Plaintiff, TechDyn Systems Corporation 

(hereinafter "TechDyn"), and sets forth herein its response to 

Whittaker Corporation's (hereinafter "Whittaker") Supplemental 

Opposition to TechDyn's Motion for Reconsideration. 

I. Whittaker Has Mis-stated And Misapplied The Proper 
standard Of Review That A Circuit Court Judqe Must 
Apply To A Jury Verdict 

on November 25, 1991, Judqe Brown wrote to counsel for the 

parties statinq that he had vacated his October 31, 1991 Order 

and advisinq them that: "The point I am considering is what is 

the .Proper standard for review of the jury verdict and whether 

that standard is properly applied." In Whittaker's Supplemental 

Response to TechDyn's Motion for Reconsideration, Whittaker 

relies on the case of Brown v. Koulizakis, 229 Va. 524, 331 
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s. E. 2d 440 (1985) which Whittaker asserts contains ••... the 

controlling legal principles ••• " regarding these issues. 

Whittaker's reliance on Brown v. Koulizakis is misplaced and 

unhelpful for this Court to reach ·the proper result in response 

to TechDyn's request that this Court enter judgment on the jury's 

$2,101,000 verdict for TechDyn on Count 1 of TechDyn's Amended 

Motion for Judgment. 

As a preliminary matter, the Koulizakis case (which 

Whittaker contends TechDyn ignored) has nothing to do with the 

standard of review which the Trial Court must apply to a jury 

verdict when the court is faced with a motion to set that verdict 

aside. Instead, Koulizakis was a medical malpractice case in 

which the Supreme Court reversed the Trial Court's decision to 

strike the plaintiff's evidence at the ·conclusion of the 

plaintiff's evidence--before that evidence ever went to the jury. 

In reaching its holding, the Supreme Court properly observed: 

"When the sufficiency of a plaintiff's evidence is challenged 

upon a motion to strike the evidence at the conclusion of the 

plaintiff's case-in-chief, the trial court should in every case 

overrule the motion where there is any doubt on the question" 

(emphasis added). 331 S.E.2d at 445. 

The instant case is readily distinguishable from 

Koulizakis. In the present case, the Court denied--not granted­

-Whittaker's motion to strike TechDyn's evidence at the close of 

TechDyn's case-in-chief. Moreover, in the instant case, Judge 

Brown did not deny Whittaker's motion to strike TechDyn's 

- 2 -
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evidence because the sufficiency of TechDyn' s evidence was 

"doubtful". To the contrary, Judge Brown has repeatedly denied 

Whittaker's motions to strike TechDyn's evidence on Count 1 with 

an express and proper affirmative finding that TechDyn did 

present sufficient evidence to overcome any argument that 

TechDyn's damages could not be apportioned or that they were 

speculative. In so holding, Judge Brown has affirmatively 

stated: 

I also overrule the motion to strike with 
regard to the delay damages. In this 
case, I find that the evidence is 
sufficient to allow the iurv to consider 
wheth~r the apportionment has been proved 
by one side and the other side. This is 
what I said to you up here in a bench 
conference, Mr. Work, the other day. I 
think you are confusing your effort to 
show that this delay was due to other 
causes from their evidence which taken in 
the light most favorable to them, even 
though you made some points on cross­
examination, viewed in the light most 
favorable to the Plaintiff, they have 
presented sufficient evidence for the jury 
to consider whether they have made that 
reasonable apportionment or not or whether 
they have shown what the cause of the 
damage is, being Whittaker, to recover. 

* * * 
(Tr. p. 1514; Tab 22 of TechDyn's Motion for Reconsideration). 

TechDyn made a motion to strike which I 
find a certain irony in TechDyn's motion 
to strike relying on the Hale case for 
failure to apportion but I deny it for the 
same reason that I'm going to deny and 
have denied and will continue to deny 
Whittaker's motion on the same basis as to 
TechDyn's evi~ence (emphasis added). 

And what I'm ruling there is simply that 
it's a jury question (emphasis added). 

- 3 -
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The same thinq with reqard to the arqument 
that the damaqes by Whittaker are 
speculative. They're jury questions. 

(Tr. p. 2695; Tab 26 of TechDyn's Motion for Reconsideration). 

Havinq sent Count 1 of TechDyn' s case to the jury, this 

Court could only properly set that verdict aside if the verdict 

was "··· contrary to the evidence or without evidence to support 

it." Koulizakis 1 331 S.E.2d at 445. It is TechDyn' s stronq 

contention (which is fully supported by Judqe Brown's prior 

affirmative findinqs of the sufficiency of TechDyn's evidence) 

that the jury's verdict on ·count 1 is neither contrary to the 

evidence nor without evidence to support it. 

In TechDyn's Motion for Reconsideration (paqes 3~26), 

TechDyn has cited dozens of documentary exhibits and ample 

testimony which constitutes evidence which supports the jury's 

verdict. Plainly, under no circumstance can it be said that the 

jury's verdict was contrary to, or unsupported by, the evidence 

in this case. Therefore, as a matter of law, this Court must 

confirm the jury's $2,101,000 verdict or TechDyn on Count 1 of 

TechDyn's Amended Motion ·for Judgment. Any result to the 

contrary would constitute an improper substitution of the Judge's 

opinion of how the case miqht have been decided for the actual 

decision rendered by the jury. Hoover v. J.P. Neff & Son, 133 

Va. 56, 31 S.E.2d 265 (1944). 
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II. Whittaker Has Failed To Identify Any Grounds That 
Would Allow This Court To Set Aside The Jury's 
Verdict 

Having failed to identify the proper standard for a trial 

court to pass upon a jury verdict, Whittaker has feebly attempted 

to minimize the significance of Hadeed v. Medic-24. Ltd., 237 va. 

277, 377 S.E.2d 589 (1989) (and the other cases cited by TechDyn) 

_ to the question · this Court is now examining regarding the 

application of the proper standard. Whittaker attempts to avoid 

the clear significance of Hadeed by arguing that the Hadeed case 

II has no significance here ••• " because allegedly it deals only 

with 11 
••• a motion to strike before there was any jury verdict-

-not a motion to set aside a jury verdict." Again, Whittaker is 

wrong. 

In Hadeed,. the Supreme Court said: "On review of a case 

in which the trial court has sustained a motion to strike after 

the introduction of all the evidence, we apply the principles 

governing consideration of evidence upon a motion to set aside a 

verdict as contrary to the evidence." After making that ruling, 

the Supreme Court then discussed the following standard that the 

trial court must apply when considering to strike a plaintiff's 

evidence before it goes to the jury or when considering to set 

aside a jury verdict: 

(W] e examine the evidence to determine 
whether or not a verdict in behalf of the 
losing party can be sustained. That is, 
upon a careful consideration of all the 
evidence, if we are of opinion that 
reasonable men may differ on the conclusion 
to be reached. then it is our duty to hold 
that the trial court committed error in 
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striking the evidence." In viewing the 
evidence we give the plaintiffs "the 
benefit of all substantial conflict in the 
evidence, and all fair inferences that may 
be drawn therefrom." .xg. at 933-34, 224 
S.E.2d at 163 (citations omitted) (quoting 
Walton v. Walton, 168 Va. 418, 422-23, 191 
S. E. 7 6 8 , 7 7 0 ( 19 3 7) • The standard 
enunciated in Matney for appellate review 
also is the appropriate standard to be 
applied at the trial level. 

377 S.E.2d at 590~ 

Plainly, under the foregoing standard, . it would be 

reversible error for this Court to set aside the jury's August 1, 

1991 verdict for TechDyn. That is especially true in this case 

where, unlike the situation in Murray v. Hadid, 238 Va. 722, 385 

S.E.2d 989 (1989) where the trial court "implicitly denied a 

motion to strike plaintiff's evidence by taking it under 

advisement", Judge Brown has already affirmatively found that 

TechDyn's damages were not speculative and that TechDyn produced 

sufficient evidence to allow the jury to apportion those damages. 

III. This Court Must Enter Judgment For TechDyn.On Count 1 
Because The Record Contains Credible Evidence To 
Support The Jury's Verdict 

Anxious to further obfuscate the issues raised by the 

Court, and to avoid application of the proper test that the Court 

must use while ruling on a motion to set aside a verdict, the 

balance of Whittaker's motion is nothing more than Whittaker's 

attempt to mischaracterize the evidence of the case in the hope 

of making the Court believe that Whittaker does have a valid 

apportionment argument under the Hale v. Fawcett case and/or that 
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TechDyn's damages were improperly speculative. 

Whittaker's arguments are without merit. 

Again, 

In order to make its case, Whittaker mischaracterizes 

TechDyn's evidence as follows: "TechDyn is content in its motion 

simply to argue that it offered evidence that (1) Whittaker 

delayed the project, (2) TechDyn was adversely impacted by the 

delays, and (3) TechDyn's delay damages could be broken down into 

a daily rate to facilitate apportionment, if necessary." 

(Whittaker memorandum p. 10-11). Whittaker's self-serving 

characterization of TechDyn's evidence is incomplete, wrong, and 

serves as a false premise for Whittaker's Hale v. Fawcett 

apportionment argument. 

As stated in TechDyn's November 13, 1991 memorandum of 

points and authorities, TechDyn provided the jury substantial 

evidence, in the form of testimony and exhibits (see Statement of 

Facts Nos. 9 and 10) concerning Whittaker's acts and omissions 

which delayed TechDyn' s project completion. TechDyn also 

provided ample evidence which attributed TechDyn's project delays 

singularly to Whittaker (see Statement of Fact No. 11). TechDyn 

further· produced voluminous documentary evidence and testimony 

which quantified only those TechDyn damages that were caused by 

Whittaker (Statement of Fact Nos. 12, 13, 14, 16, 17, 18, 19, 20, 

and 21). Contrary to Whittaker's contention, TechDyn has never 

asserted that all of its time related costs on the project were 

caused by Whittaker. Instead, TechDyn has properly asserted only 

that all of the costs which TechDyn has claimed in Count 1 
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against Whit~aker were caused by Whittaker. Furthermore, it is 

clear that TechDyn did not present to the jury a "total cost" 

claim (see Statement of Fact No. 15) • Moreover, TechDyn 

presented its delay damages in the form of a daily rate which 

made it extremely easy for the jury to apportion delay damages to 

various possible causes--if necessary. (Statement of Fact Nos. 

12, 13, and 14). ·Plainly, with such evidence before the jury, it 

would be wrong for the Court to do anything but enter judgment 

for TechDyn on the jury's $2,101,000 judgment on count 1. 

TechDyn's argument for confirmation of the jury's verdict 

is even more compelling in this case, where Count 1 went to the 

jury based on four types of damages--only one of which involved 

"delay" costs. An important point which this Court must 

recognize, but which Whittaker has chosen to ignore for obvious 

reasons, is that Count 1 of TechDyn's Amended Motion for Judgment 

is not singularly a 11 delay11 claim as Whittaker attempts to 

characterize it. Instead, it is a claim for the damages TechDyn 

suffered as a result of Whittaker's breach of the PDFA portion of 

the project. Included in TechDyn's claim for damages in Count 1 

are time related delay-type costs of $2,919,748, excess overhead 

costs of $262,409, costs of $56,598 associated with relocation of 

test beds, and $1,856 for replacement of a keyboard and printer 

(Trial Exhibit 951). Whittaker has never challenged the 

sufficiency of the evidence related to any portion of Count 1 

other than TechDyn' s "delay" costs. Plainly, therefore, the 

Court must find that the jury's verdict for TechDyn is indeed 
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founded upon .. uncontroverted and uncontested evidence. In light 

of that fact, this Court must enter judgment to effectuate the 

jury's verdict for TechDyn. Hadeed, supra; T.M. Graves Constr .. 

Inc. v. National Cellulose Corp., 226 Va. 164, 306 S.E.2d 898 

(1983); Hoover v. J.P. Neff & Son, 133 va. 56, 31 S.E.2d 265 

(1984). 

Finally, Whittaker makes the argument that TechDyn's 

officials allegedly "... acknowledged • • • non-Whittaker causes 

for the 'time related costs' TechDyn was claiming in its Count 1 11 

(Whittaker response p. 10) • TechDyn strongly contests 

Whittaker's assertion. To the contrary, for the reasons stated 

in Statement of Fact paragraphs 8-20 of TechDyn's November 13, 

1991 memorandum of points and authorities, TechDyn established a 

prima facie case to recover all of its claimed delay damages from 

Whittaker. Simply put, TechDyn claimed payment of those damages 

it suffered because of Whittaker caused problems. 

Despite TechDyn's prima facie evidence that Whittaker 

singularly caused the delay and the damages TechDyn claimed, 

should this court find that through cross-examination, or by 

calling certain of TechDyn's employees as Whittaker witnesses 

during Whittaker's rebuttal case (i.e., TechDyn's engineer, Rufus 

Thornton), that Whittaker created factual disputes regarding the 

cause of TechDyn's damages, it was for the jury, not the Court, 

to resolve that factual dispute. 

In National Energy Corp. v. O'Ouinn, 223 Va. 83, 286 

s.E.2d 181 (1982), the Virginia Supreme Court ruled on this very 

- 9 - 2287 



issue and said: "When damages are occasioned by a contribution 

of causes originating from different sources, the jury must 

determine from the evidence the part attributable to the 

defendant and the part traceable to other causes". 286 S.E.2d at 

184-85. Moreover, in Massie v. Firmstone, 134 va. 450, 114 S.E. 

652 (1922), the Court said when two or more witnesses for a party 

give inconsistent or different testimony, the party is entitled 

to have the jury accept as true the statements most favorable to 

that party. In so holding, the Court said: 

As a general rule, when two or more 
witnesses introduced by a party litigant 
vary in their statements of fact, such 
party has the right to ask the court or 
jury to accept as true the statements most 
favorable to him. In such a situation he 
would be entitled to have the jury 
instructed upon his contention, or if 
there were a demurrer to the evidence. the 
facts would have to be regarded as 
established in accordance with the 
testimony most favorable to him. 
(Emphasis added). 

114 S.E. at 656. 

TechDyn's witnesses have established a prima ·facie case 

for recovery against Whittaker (see Statement of Facts 8-20 of 

TechDyn's November 13, 1991 Points and Authorities). The jury 

has capably performed the function of fact finder in this case 

and has returned a $2,101,000 verdict for TechDyn. As a matter 

of law, this Court must enter judgment for TechDyn on that 

verdict. Hadeed, T.M. Graves, Hoover, National Energy, Massie, 

supra. 
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II. Concl¥sion 

For all of the reasons stated in TechDyn's Motion for 

Reconsideration, and in this submission, the jury's verdict of 

$2,101,000 for TechDyn was supported by credible evidence. That 

fact is readily apparent from the record and from this Court's 

July 11, and 29, 1991 affirmative findings that TechDyn had 

indeed propounded such evidence. As a matter of law, because 

evidence exists to support the jury's verdict, that verdict must 

be confirmed by this Court. Accordingly, TechDyn respectfully 

requests that this court enter judgment for TechDyn in the amount 

of $2,101,000 on Count 1 of TechDyn's Amended Motion for 

Judgment, as determined by the jury after a month of trial and 

two full days of deliberation. 

DATED: December 11, 1991. 

Respectfully submitted, 

WA , TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate·copy of 
the foregoing Plaintiff TechDyn Systems Corporation's Response to 
Whittaker Corporation's Supplemental Opposition to TechDyn's 
Motion for Reconsideration to be sent via hand-delivery this 11th 
day of December, 1991, to: 

Peter B. Work, Esquire 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Washinqton, D.C. 20004-2505 

and 

William L. Carey, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, VA ?2030 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

TECHDYN SYSTEMS CORPORATION 

Plaintiff, 

v. 

WHITTAKER CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

NOTICE OF APPEAL 

AT LAW NO. 

l 
. J 

:··~ 

--., .. ~., 
:.:·:.1 

I ,-
\..o.: ' 
-o rn 
::..: CJ 
"-!-~ 
!'.) 

COMES NOW, the Plaintiff, TechDyn Systems Corporation 

("TechDyn11 ), pursuant to Rule 5:9 of the Rules of the Supreme 

Court of Virginia, and hereby gives notice of appeal from Judge 

J. Howe Brown's Judgment order entered on January 31, 1992. 

TechDyn further gives notice that the trial transcript and other 

incidents of the case will be filed, all in compliance w~th the 

Rules of the Supreme Court of Virginia. 

TechDyn certifies that a copy of the trial trans~ript has 

been ordered from the court reporter who reported the case. 

DATED: February 3, 1992. 

Respectfully submitted, 

2291 



' • 

By: 
Douglas c. Proxm1re 

WATT 1 TIEDER, KILLIAN & HOFFAR 
7929 Westpark Drive, Suite 400 
McLean, Virginia 22102 
(703) 749-1000 

Counsel for Plaintiff 

CEBTXFXCATE OF SIRVlCE 

I hereby certify that a true and accurate copy of the 
foregoing Notice of Appeal was sent via First-Class mail, postage 
pre-paid this 3rd day of February, 1992 to: 

Peter B. Work, Esquire 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
washington, D.C. 20004-2505 

and 

William L. Carey, Esquire 
Miles & Stockbridge 
11350 Random Hills Road 
suite 500 
Fairfax, VA 22030 
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Instruction IZ 

Damages are not presumed nor may they be based upon speculation, but 

must be proven. The burden is upon the party claiming damages to prove by 

the greater weight of the evidence any damage claimed and that it is 

properly attributable to the other party's breach; and unless any such 

damage is thus proven by the greater weight of the evidence then the party 

claiming damage cannot recover for such damage. 

If you believe from the greater weight of the evidence that nny damage 

resulted from more than one cause, for one of which the other party is 

responsible, the burden is upon the party clai~ing damage to prove by the 

greater weight of the evidence the.share of damage for which the other party 

is responsible. If a party fails so to prove damage then the party cannot 

recover for such damage. 

... ... 
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Instruction 68 

The issues in Count One of Whittaker's Counterclaim are: 

First, did TechDyn cause Whittaker to perform added work beyond what 

was required or contemplated under the original terms of the ICCE subcontract; 

Second, did the added work -- whether originating with the Air Force or 

with TechDyn itself -- cause Whittaker to incur added costs; and 

Third, has Whittaker been compensated for the added work? 

On these issues Whittaker has the burden of proof. 
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Instruction 68(a) 

You shall find your verdict for Whittaker under Count I of Whittaker's 

Counterclaim if Whittaker proves by the greater weight of the evidence the 

following: 

First, that TechDyn caused Whittaker to perform added work beyond what 

was required or contemplated under the original terms of the ICCE subcontract; 

Second, that the added work -- whether originating with the Air Force 

or TechDyn -- caused Whittaker to incur added cos~ ; and 

Third, that Whittaker has not been compensated for the added work. 

If Whittaker fails to prove any of the above, you shall find for TechDyn. 
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Instruction 76 

In Count Three of its Counterclaim, Whittaker alleges that TechDyn 

improperly default terminated Whittaker on the RCE portion of the subcontract. 

If you find that TechDyn's default termination was improper, then you must 

convert the default termination into what is known as a termination for 

convenience. 

If you find that the default terminatiQn was not improper, then you 

must find for TechDyn under Courit Three. 

3919 

"Yl""' '; ~7·: .. 
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Instruction 76(a) 

·If you find your verdict for Whittaker on Count III of the Counter­
claim, Whittaker is entitled to recover the following: 

(a) Its unreimbursed costs of performance, including the cost of 
any added work that it performed on the RCE; 

(b) Its costs incurred in shutting down and closing out its work 
on the RCE; 

(c) Any profit it would have made on its RCE work under the original 
contract; and 

(d) A reasonable profit on any added work performed. 

If you find that Whittaker would have incurred a loss on its RCE work 
under the original contract had that work been completed, you should reduce 
Whittaker's recovery by any amount saved by not having to complete the 
original contract work. 

The burden is on Whittaker to prove its RCE performance costs, shutting 
down costs, and profits, by the greater weight of the evidence . 

. · 
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Instruction 76.5 

In Count Three of Whittaker's Counterclaim, the issues are: 

First, did TechDyn terminate Whittaker for default on the RCE portion 

of the subcontract; 

Second, was TechDyn's default termination of Whittaker improper under 

the subcontract. 

On these issues Whittaker has the burden of proof. 
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Instruction LL 

If you find that Whittaker performed changed work within 
the general scope of the subcontract and that such work was 
performed as the result of direction from the Air Force through 
TechDyn, then you shall find Whittaker's recovery, if any, is 
governed by FAR 52. 243-l incorporated by reference into the 
Subcontract. To recover under 52-243-1, Whittaker must prove the 
following by the greater weight of the evidence: 

1) The Air Force, through TechDyn, ordered a 
change within the general scope of the 
Subcontract; 

2) The ·change caused an increase in the cost 
of Whittaker's performance; 

3) Whittaker satisfactorily and fully 
performed the work ordered by the Air 
Force through TechDyn; 

4) Whittaker timely (within thirty days) and 
properly submitted a proposal for 
adjustment pursuant to Clause 52 .243-1; 
and 

5) TechDyn failed to forward Whittaker's 
adjustment to the Air Force for 
consideration or otherwise prevented the 
Air Force from considering Whittaker's 
contract adjustment ~roposal. 

If Whittaker fails to prove each of the elements above, 
Whittaker is not entitled to recover under FAR 52.243-1. 
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Instruction NN 

You shall find your verdict for Whittaker under count I if 
Whittaker has proved by the greater weight of the evidence that: 

1) TechDyn caused Whittaker to incur 
additional costs because TechDyn directed 
Whittaker to perform work not required by 
the contract; 

2) Whittaker timely (within thirty thirty 
days) and properly submitted a claim for 
equitable adjustment under the Subcontract 
identifying the basis of Whittaker's claim 
and its additional costs; 

3) The Subcontract required TechDyn to 
analyze and pay Whittaker the amounts 
sought in the claim; and 

4) TechDyn unjustifiably failed to analyze 
and pay Whittaker the amounts sought in 
the claim. 

You shall find your verdict for TechDyn under this issue 
of Count I if: 

1) Whittaker fails to prove any of the four 
elements above. 

39S6 
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IBSTRUCTIOR NO. 31 

Delay in Whittaker's completion of its obligations under the 

ICCE subcontract standing alone, does not constitute a breach of 

the ICCB subcontract by Whittaker. Whittaker cannot be held 

responsible for delays which were not its fault and were beyond 

its control. These delays are considered "excusable delays." 

Excusable delays. could include, for example, any periods of 

delay resulting from TechDyn's causing Whittaker to perfor.m added 

work not specifically required by the ICCE subcontract; or from 

TechDyn's wrongfully withholding payment on Whittaker's progress 

payment invoices when payment was due1 or from TechDyn's failing 

to provide prompt or adequate guidance in response to questions 

Whittaker had about the work it was to perfor.m. 

387:1 
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INSTRUCTION RO. 32 

If you find that it is more likely than not that the delay in 

the completion of the ICCE program was caused by more than one 

source, then the burden is on TechDyn to prove with a reasonable 

degree of certainty the amount of delay for which Whittaker was 

responsible. 

Reasonable degree of certainty does not mean to a mathemati­

cal certainty. However, reasonable certainty does mean that 

TechDyn must offer sufficient facts and circumstances to per.mit 

you to make an intelligent and probable estLmate of the amount of 

delay for which Whittaker,was responsible. An est~ate of the 

delay for which Whittaker was responsible based solely on 

statistics and assumptions is too speculative to meet the test of 

reasonable certainty. 

Unless TechOyn has proved with a reasonable degree of 

certainty the amount of delay for which Whittaker was responsible, 

Whittaker cannot be held responsible for any delay, and you shall 

return your verdict in favor of Whittaker on TechDyn's Count One. 
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~STRUCTIOR NO. 33 

You are further instructed that Whittaker cannot be held 

responsible for any period of delay for which Whittaker was not 

the sole cause. If any period of delay would have occurred 

regardless of Whittaker's actions or inactions, Whittaker cannot 

be held responsible for any portion of that period of delay. In 

other words, Whittaker is only responsible for periods of delay 

for which it was the sole and exclusive cause. 
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We, the Jury, joined in the case of TECHDYN SYSTEMS 

CORPORATION, Plaintiff, versus WHITTAKER CORPORATION, Defendant, 

find our verdict in favor of TECHDYN SYSTEMS CORPORATION on COUNT 

1 of TECHDYN SYSTEMS claim and assess damages in the amount of 

$' Z11 Oi ,QQO.~ 
~ ~ / fht~ ;...~.~..-.£.u{ .v-J ~· -tJ~ . ../ ~. 

FOREMAN 
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We, the Jury, joined in the case of WHITTAKER CORPORATION, 

Defendant, versus TECHDYN SYSTEMS CORPORATION, Plaintiff, find 

our verdict in favor of the Defendant WHITTAKER CORPORATION on 

COUNT 1 of WHITTAKER CORPORATION'S claim and assess damages in 

the amount of 'f 422, ~7(o. e:? • 

~ ~ .._..,{ ~ -k<-t> tl~) .14 ~ 

N ~t-:~ tl/~. -<J . 
-----.ac.&.l~~~F~O~REMAN~~~~--==----
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We, the Jury, joined in the case of WHITTAKER CORPORATION, 

Defendant, versus TECHDYN SYSTEMS CORPORATION, Plaintiff, find 

our verdict in favor of the Defendant WHITTAKER CORPORATION on 

COUNT 3 of WHITTAKER CORPORATION'S claim and assess damages in 

the amount of $!if 2loo 

(},w_ ~ /.'~J. t4.~ ku., t'kr~4/lod ~. 
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