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BOMB SALLY-POW

81-2101 Pennhurst v. Halderman
Dear Chief:
My thanks for sending me a copy of a draft of a
possible concurrence, and giving me an opportunity to
"shoot it down."

I certainly will try!

I must say that it comes as a disquieting
surprise to find - on June 23 - that from your perspective
I have been addressing the wrong issue all along.

This

case was argued on February 22, was discussed and voted on
at Conference on February 25, and was assigned to me to
write on March 4.

My opinion was circulated on April 14.

From the filing of the petition for cert until yesterday,
I have understood that we have viewed the case - as did

2.

CA3 and the parties - as primarily an Eleventh Amendment
case.
The Conference discussion focused on the
Eleventh Amendment.

(See my attached Conference notes

that reflect the discussion only in a fragmentary manner.)
Only Sandra expressed a willingness to decide the case on
the comity ground, and others indicated either a negative
reaction or failed to mention it at all.

All four of us

who voted to reverse agreed to do so under the Eleventh
Amendment.
You simply passed at Conference.

Thereafter,;

,.

you voted to "reverse" without stating a reason, and
assigned the case to me.

With the exception of the

abortion cases, I have devoted substantially more time to
Pennhurst than to any other opinion assigned to me this

3.

Term.

Naturally, I wrote it on the Eleventh Amendment

issue as this was the only issue decided by the
Conference.

Moreover, the basic analysis in my opinion

is the same Eleventh Amendment analysis advanced by
petitioners.
When I circulated my first draft on April 14,
assumed your support for two reasons:

I

(i) I wrote the

opinion fully in accord with the Conference vote, and more fundamentally - (ii) you, WHR, and I have had a long
commitment to federalism and to preserving the vitality of
the Eleventh

Amendmen~I

had some concern about

Byron~

because he sometimes has tended to favor federal court
jurisdiction even at the expense of traditional state
Yet, when he joined me, he commented that
is dead wrong.

4.

If you should conclude to concur only in the
judgment and then only on an issue not decided at
Conference, I am left - in the last week of the Term - in

~-f f1 ~~~fo.a·«-cc~
a most unwelcome position.
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atl;tot t you would agree
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with John that there is federal jurisdiction)

JfY opinion,

~

would be a dissent.

In

~

circumstances

Moreover, I am concerned about the effect on the
Court as an institution of another case- and quite

an ~

'

important one - in which we fail to provide any guidance
for the future.

This already has occurred in the chaos of

Guardians Association, and to a significant extent in
Bradshaw.

At least in those cases the Justices addressed

the same

at least there the Justices handin
judgment were not

~h~ t~ of

relying

that 5 others rejected for th

~~

1-4, no one will know

If this case comes
what the Court has decided •
.I
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discussing the comity issue.
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of • a
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loss knowing wh-at positioR to tak.~A ~his Court has never

articulated standards that

govern~~pplica~~~

respond, but it would
to develop a coherent position

* * *

6.

I now turn specifically to the draft
sent me

~~ - ~

~

you

I certainly did not reject

the continuing vitality of Ashwander, Osborn or Gibbs.
Nothing in my opinion fairly can be read to the contrary.
One can argue, as John has, that my opinion is
incompatible with Siler and Greene.

This is true only

because of confusion in subsequent cases as to what Siler
and Greene actually decided.

The Eleventh Amendment

question was neither argued nor addressed by Siler.

Nor,

indeed, did Greene address or decide the Eleventh
Amendment question presented in this case.

These

essentially are pendent jurisdiction cases, and to the
extent they have been viewed

as~at
~

jurisdiction to Eleventh Amendment my opinion does not
A

follow them.

7.

fact is that there is no way in this case to avoid
rejecting some prior analysis, given the confusion in the
area.

John

neee~cO~y

repudiates the narrow : ; :soning of

later cases such as Larson and Malone, and indeed the test
set forth in his own opinion last Term in Treasure
Salvors.

And your own proposed concurrence necessarily

rejects the Ashwander rule here, even though the
unresolved federal constitutional issues could be avoided
by deciding the state law question.

Indeed, the

requirement you propose to add as a prerequisite to the,
exercise of pendent jurisdiction is one that never was
IFlA--

stated in Osborn,

S~l ;fPAGibbs, ~ ·

The point is that

this case simply cannot be resolved by "following

~

8.

~4Yf~~~, ..
precedent"; the issues are novell and some law must be
made.
Thus, I do not understand why the analysis
necessarily reflects a
view fro

~
would reject my

The ~draft

Eleventh Amendment analysis simply on the ground that it
"requires litigants to bifurcate their claims and proceed
in two tribunals simultaneously so that the courts must
duplicate effort" (at 2).

~

Yet your draft goes on be hold

specifically that the plaintiffs in this case cannot have
their state law claims heard in federal court.

In other '

words, the result is that the claims of the plaintiffs are
bifurcated and they are compelled to proceed in two
different courts.

9.

The Pennsylvania Supreme Court was quite
explicit as to the requirements of state law.

The comity

draft says that state law must be "unambiguously mandated"
either by "explicit statutory directive" or by a "squarely
applicable state court decision".

This means, I take it,

that there must no doubt as to the mandate of state law.
But this rarely can be found in a federal case presenting
pendent state law issues.

If the state law is

unambiguously clear, litigants would be foolish to go to a
federal court.
.:::J.,...#

It seems to me, therefore, that

~~ comity

approach - in practical effect - divests federal courts of
jurisdiction to decide state law claims where state
officials are acting within the scope of their authority,
just as my opinion would.

Ashwander seldom would be

10.

invoked; litigants in fact would either have to present
their entire case to state courts, or bifurcate their
claims between state and federal courts.
The degree of uncertainty under your approach particularly given the difficulty of ever knowing whether
state law is unambiguously clear - suggests the
desirability of a clear and explicit rule.

Under my view

of the Eleventh Amendment, there simply would be no
pendent federal court jurisdiction when the law suit is
(hv-

against the state.

d..- ~ ~d4~~J

,

This is exactly what we did last Term

A

in Fair Assessment v. McNary, 454

u.s.

100 (1981}.

Despite Bill Brennan's dissent arguing that we should
simply have relied on the federal courts' discretionary
exercise of comity, we joined Bill Rehnquist in holding

11.

that there was no jurisdiction over any challenge to state
tax systems.
The advantage of having a principled
jurisdictional rule is well illustrated by this case.
believe that Pennsylvania law is not clear.

You

Yet, every

judge on CA3 who participated in the en bane decision
~

below believed otherwise.

Almost certainly,

~

"comity

rule" would produce a great deal of federal court
litigation on exactly when state law is sufficiently
"settled" - a result that is wholly at odds with the
"judicial economy, convenience and fairness to li tigant:s ;"
Gibbs, 383

u.s.,

at 726, that is supposed to underlie

pendent jurisdiction.
More importantly, there will be little we could
do to control the application of this comity doctrine.

12.

Federal judges who want to reach and decide major state
law issues will continue to do so, for they will know they
can be reversed only on some sort of abuse of discretion
theory.

In short, your approach may well do little to cut

back on the lower courts'

ala~ iaq

tendency to take

wholesale charge of prisons, mental hospitals, and other
state institutions.
I return to what is fundamental to me, and I had
thought also to you:

the reinforcing, whenever we have

the opportunity, of the substantive character of
federalism.

Few things are more important to that

principle than the protection afforded by the Eleventh
Amendment.
Sincerely,
The Chief Justice

~ 1 7 1 to;" I
J

lfp/ss 06/25/83

)

'L-

BOMB SALLY-POW

81-2101 Pennhurst v. Halderman
Dear Chief:
My thanks for sending me a copy of a draft of a
possible concurrence, and giving me an opportunity to
"shoot it down."

I certainly will try!

I must say that it comes as a disquieting
surprise to find - on June 23 - that from your perspective
I have been addressing the wrong issue all along.

This

case was argued on February 22, was discussed and voted on
at Conference on February 25, and was assigned to me to
write on March 4.

My opinion was circulated on April 14.

From the filing of the petition for cert until yesterday,
I have understood that we have viewed the case - as did

2

0

CA3 and the parties - as primarily an Eleventh Amendment
case.
The Conference discussion focused on the
Eleventh Amendment.

(See my attached Conference notes)

Only Sandra expressed a willingness to decide the case on
the comity ground, and others indicated either a negative
reaction or failed to mention it at all.

All four of us

who voted to reverse agreed to do so under the Eleventh
Amendment.
You simply passed at Conference.

Thereafter,

you voted to "reverse" without stating a reason, and
assigned the case to me.

With the exception of the

abortion cases, I have devoted substantially more time to
.Pennhurst than to any other opinion assigned to me this

3.

Term.

Naturally, I wrote it on the Eleventh Amendment

issue as this was the only issue decided by the
Conference.

Moreover, the basic analysis in my opinion

is the same Eleventh Amendment analysis advanced by
petitioners.
When I circulated my first draft on April 14,
assumed your support for two reasons:

I

{i) I wrote the

opinion fully in accord with the Conference vote, and more fundamentally - {ii) you, WHR, and I have had a long
commitment to federalism and to preserving the vitality of
the Eleventh Amendment.
If you should conclude to concur only in the
judgment, and then only on an issue not decided at
Conference, I am left - in the last week of the Term - in
~

a most unwelcome position that I could not have foreseen.

As you would agree
jurisdiction, my opinion
I would not be inclined to announce a

Moreover, I am concerned about the effect on the
Court as an institution of another case - and quite an
important one - in which we fail to provide any guidance
for the future.

This already has occurred in the chaos of

Guardians Association, and to a significant extent in
Bradshaw.

At least in those cases the Justices addressed

the same issues.
If this case comes down 4-1-4, no one will know
what the Court has decided.

You would be the only Justice

discussing the comity issue, unless fresh opinions are
written.

But writing in the last days of the Term would

5.

be particularly difficult.

This Court has never

articulated standards that govern the application of
comity to pendent state law claims against state
officials.

Yet I suppose John and I both would have to

write something.

~~11
~

~ ~~

me.

* * *
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specifically ~ the drart you sent

I certainly do not reject the continuing vitality of

Ashwander, Osborn or Gibbs.
can be read to the contrary.

Nothing in my opinion fairly
One can argue, as John has,

that my opinion is incompatible with Siler and Greene.
But the Eleventh Amendment question was neither argued nor
addressed by Siler.

Nor, indeed, did Greene address or

decide the Eleventh Amendment question presented in this
case.

These essentially are pendent jurisdiction cases,

6.

and to the extent they have been viewed as necessarily
extending that jurisdiction to override the Eleventh
Amendment my opinion does not follow them.
The fact is that there is no way in this case to
avoid rejecting some prior analysis, given the confusion
in the area.

John repudiates the narrow reasoning of

later cases such as Larson and Malone, and indeed the test
set forth in his own opinion last Term in Treasure
Salvors.

And your own proposed concurrence necessarily

rejects the Ashwander rule here, even though this case is
a classic situation where unresolved federal

z e Jll

-

+stl',a.. .

constitutional issues could be avoided by deciding a state
law question.

Indeed, the requirement you propose to add

as a prerequisite to the exercise of pendent jurisdiction
is one that never was stated in Osborn, Siler, or Gibbs.

7.

The point is that this case cannot be resolved simply by
"following precedent"; the issues are novel ones of great
importance and some law must be made.
Your draft would reject my Eleventh Amendment
analysis simply on the ground that it "requires litigants
to bifurcate their claims and proceed in two tribunals
simultaneously so that the courts must duplicate effort"
(at 2).

Yet your draft would hold specifically that the

plaintiffs in this case cannot have their state law claims
heard in federal court.

In other words, the result is

that the claims of the plaintiffs

~

bifurcated and they

are compelled to proceed in two different courts.
The Pennsylvania Supreme Court was quite
explicit as to the requirements of state law.

But this

still failed to satisfy your draft's requirement that

8.

state law be "unambiguously mandated" either by "explicit
statutory directive" or by a "squarely applicable state
court decision".

This means, I take it, that there must

be no doubt as to the mandate of state law.

But this

rarely can be found in a federal case presenting pendent
state law claims against state officials.

If the state

law is unambiguously clear, litigants would be foolish to
go to a federal court.
It seems to me, therefore, that a comity
approach - in practical effect - divests federal courts of
jurisdiction to decide state law claims where state
officials are acting within the scope of their authority,
just as my opinion would.
invoked~

Ashwander seldom would be

litigants in fact would either have to present

their entire case to state courts, or bifurcate their

9.

claims between state and federal courts.

In short, under

both of our views the important concerns of federalism
prevail - as I think they should - over the interests that
underlie Ashwander and Siler.
In my view, the degree of uncertainty under your
approach - particularly the difficulty of ever knowing
whether state law is unambiguously clear - suggests the

-

o Itt·, ..t ..1', D\

desirability of a clear and explicit rule. J\ This is -------exactly what we did last Term in Fair Assessment v.
McNary, 454

u.s.

100 (1981).

Despite Bill Brennan's

.- "

dissent arguing that we should simply have relied on the
federal courts' discretionary exercise of comity, we
joined Bill Rehnquist in holding that there was no
jurisdiction over challenges to state tax systems.
would do the same thing here:

hold that there is no

I

10.

jurisdiction over these state law claims against state

l

officials.
The advantage of having a principled

jurisdictional rule is well illustrated by this case.
believe that Pennsylvania law is not clear.

You

Yet, every

judge on CA3 who participated in the en bane decision
below believed otherwise.

Almost certainly, then, a

"comity rule" would produce a great deal of federal court
litigation on exactly when state law is sufficiently
"settled" - a result that is wholly at odds with the
"judicial economy, convenience and fairness to litigants,"
Gibbs, 383

u.s.,

at 726, that is supposed to underlie

pendent jurisdiction.
More importantly, it will be quite difficult for
us to control the application of this comity doctrine.

11.

Federal judges who want to reach and decide major state
law issues will continue to do so, for they will know they
can be reversed only on some sort of abuse of discretion
theory.

In short, your approach would do little to

prevent the lower courts from taking wholesale charge - on
the basis of state law - of prisons, mental hospitals, and
other state institutions.
Indeed, I think it must be recognized that your
position is unlikely ever to become law.

Even in this

most egregious case of judicial overreaching, John, Bill
Brennan, Thurgood, and Harry have voted to reject the
comity argument.

Their view is "anything goes" - indeed,

as John's opinion makes clear, they will actively seek to
cut back on the immunity of government from suit.

And the

Conference discussion shows that it would be difficult to

12.

get the remaining five of us to agree on a comity theory.
The final result would be truly disappointing:

nothing

will prevent what happened below.
I thus return to what is fundamental to me, and
I had thought also to you:

the reinforcing, whenever we

have the opportunity, of the substantive character of
federalism.

Few things are more important to that

principle than the protection afforded by the Eleventh
Amendment.

The Amendment prohibits suits against States -

and I believe that a suit against state officials to
enforce state law must be recognized as a such a suit.

t, .F P-
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at Conference on February 25, and was assigned to me to
write on March 4.
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the~iling
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My opinion was circulated on April 14.
of the petition for cert until yesterday,

I have understood that we have viewed the case - as did
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CA3 and the parties - as primarily an Eleventh Amendment
case.
The Conference discussion focused on the
Eleventh Amendment.

(See my attached Conference notes
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assigned to me this Term.

Naturally, I wrote it

on the Eleventh Amendment issue as this was the only issue
decided by the Conference.

Moreover, the basic analysis
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If you should conclude to concur only in the
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Moreover, I am concerned about the effect on the
Court as an institution of another case - and quite an
important one - in which we fail to provide any guidance
for the future.

This already has occurred in the chaos of
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* * *

I now turn specifically to the draft that you
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the continuing vitality of Ashwander, Osborn or Gibbs.
Nothing in my opinion fairly can be read to the contrary.
One can argue, as John has, that my opinion is
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in the most recent cases, particularly Larson, Malone and
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do not understand why the analysis in the

draft opinion you sent me necessarily reflects a different
view from mine.

The draft would reject my Eleventh

Amendment analysis simply on the ground that it "requires
litigants to bifurcate their claims and proceed in two
tribunals simultaneously so that the courts must duplicate
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effort" (at 2). ~our draft goes on to hold specifically
that the plaintiffs in this case cannot have their state
law claims heard in federal court.

In other words, the ~
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I return to what is fundamental to me, and I had
thought also to you:

the reinforcing, whenever we have
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the opportunity, of the substantive character of
federalism.

Few things are more important to that

principle than the protection afforded by the Eleventh
Amendment.
Sincerely,
The Chief Justice
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You~at ConferenceA~thetlt id~ntifying
~

y~.

Thereafter, you voted to "reverse" without

stating a reason, and assigned the case to me.

This is

not an unimportant case, and I doubt that any of us would

have granted cert to consider the never clearly defined
aHa

iReee~iAabl~

doctrine of comity.

NGr has

~

th ~

With the exception of the
abortion cases, I have devoted substantially more time to
Pennhurst than to any other decision assigned to me this
Term.

Naturally, I wrote it on the Eleventh Amendment

issue as this was

~sely

tae issue

aHa the only issue

~ ~e7onference•. sl'C:llifie•l'-¥ ~the basic analysis in my opinion is

pr ~eely

Moreover,
the Eleventh

Amendment analysis advanced by petitioners.
When I circulated my first draft on April

because

11

o E 1 Mf' respee&i-"'e long commitment to 4be
~~J--·~~~

doetrine~ federalism and to ~~ iAteRdQ~~bY~
tv/the Eleventh Amendment tQ- bQ :f)rouided tbe

.A

,

~tat-e,S..i;i.---.:B -.1.-i..J ..J _

..
4.

~~~~~

about Byron because

~b~

tenQeney to

~e~ral

~or

1\

federal court jurisdiction even at the expense of
traditional state jurisdiction.
me) ~

~k..bcSkPI
Yet ~ ~y joined
~

hQ., read

John'~ eiosertts,~~

told me

that ~

.V'l./

~ John's opinion~&.& dead wrong.
If you should conclude to concur only in the
judgment and then only on an issue not decided at
Conference, I am left - in the last week of the Term - in
a most unwelcome position.

26-page opinion

suppose I could announce the "judgment", since you would
reverse,

R

~t

~

(.~~)

you wonle . be .Aagree ~~ oA- tl.:.le li:lQ•Jeath

Am~ent : i~sue

Jofifl at least to the extent that

wi~b

/A.../

there was no Sa£

to~

federal

jurisdiction.~ I-

am

AOt

su!'e

~~~/~
t...e.~ ~- ,

~5'-M-~

t.U--~)1~

9~ ~~--~
~~

my

cou~
week or more, as this Court has n ver articulated

t.C

standards that govern~i;.R.e applicat'on .. o£ very loosely

Court into July, I suppose I could simpl
actually has happened and
26-page opinion,

tach as an exhibit my
and John to have a Court

.

opinion

ly would be the case - and leave you , ,
opinion on the Eleventh Amendment
Putting this different my announcement of a

judgment, when the

6.

at~ 1-

L-(A;

~~ ~

>-~~~~~

.

o the contrary, is not a position that appeal

Moreover,
concerned about the

institution

of another case - and quite an "mportant one - in which we
fail to

~
guidance for

This already

provide ~

~
has occurred in the chaos of (Justic

and

to a significant extent in Bradshaw.

If this case comes

down 4-1-4,

~

~, no one will be ~e what the Court has decided.
m speaking in the frankness of our long relationship. ;
ould be less than candid if I failed to say that I have
of the "rug being pulled from
by the Chief Justice who assigned the case to me.
ourse, we all understand that there is

1\

7.

ur part not to come differently in the end.
view of the vote and reasoning
of events, this is

I was a 100% faithful)
not the usual case of
as you did,

Justice changing his mi d

properly, in Ruckelshaus where we al
issue debated and decided at the

* * *

Se-mocli~e

.fore.goi:-Rg aspect of" the

~

I now turn specifically to the
~h

draft that you sent me privately.

.

Initial-!-Y-r

I certainly did not reject the continuing vitality of
Ashwander, Osborn or Gibbs.
can be read to the contrary.

Nothing in my opinion fairly
One can argue, as John has,

that my opinion is incompatible with Siler and Greene.

8.

This is true only because of confusion in subsequent cases
as to what Siler and Greene actually decided.

The

Eleventh Amendment question was neither argued nor
addressed by Siler.

Nor, indeed, did Greene address or

decide the Eleventh Amendment question presented in this

extent they have been viewed as extending that
jurisdiction to Eleventh AmendmentJ jnrisdictiol'\
my opinion does not follow

~~has
~----~
of~

been

them~One

toA~~r

of my

degree ef

5".i:taotinn~ ~

purposes ~

ela<ific~n

the confusion that has existed in Eleventh Amendment

cases, a confusion caused primarily by the 19th Century
cases

~ed b~

Jehft

eases now rejected in large

5~

part.~ ~

invite your attention particularly to the response I have

9.

made to John's

_ _ , p.

~

i-n•.ri.te ¥0J.H' at ten treR

(A_

pa~<ti.Qu.la:rl.y toA wha ;~ said in the

most recent cases, particularly Larson, Malone and
Edelman.
I came Row ;--- Cai~f Ju~hat til so

I

~y

is6

do not understand why the

analysis in the draft opinion you sent me necessarily
reflects a different view from mine.

The draft would

reject my Eleventh Amendment analysis simply on the ground
that it "requires litigants to bifurcate their claims and
proceed in two tribunals simultaneously so that the couftE
must duplicate effort" (at 2).

Your draft goes on to hold

specifically that the plaintiffs in this case cannot have
their state law claims heard in federal court.
words, the result is that

~

the

In other

afthe

claims~

A

10.

-

plaintiffs are bifurcated and they are compelled to

~

proceed in two courts

(~t

will have been t'e'qtlired) at the

4\.

The Pennsylvania Supreme Court

~

was quite explicit as to the requirements of state law.

~

The~

draft that ¥OY , eftt;me

~
state law must be

state ~ that

"unambiguously mandated" either by "explicit statutory
directive" or by a "squarely applicable state court
decision".

This means, I take it, that state law must be

unambiguously clear.

But this rarely can be

~
~ in a
1\

federal case presenting pendent state law issues.

.

If tge;

state law is unambiguously clear, litigants would be
foolish to go to a federal court.

~~-

It seems to me, therefore, that

~ approach~in

"

practical effect - divests federal courts of jurisdiction

•
11.

to decide state law claims where state officials are
acting within the scope of their authority just as my
opinion would.

Ashwander seldom would be invoked;

litigants in fact would either have to present their
entire case to state courts, or bifurcate their claims
between state and federal

courts.~his

degree of

uncertainty - particularly given the difficulty of ever
knowing whether state law is unambiguously clear -

~

Q•
•
..b
.
c:::L--.&
suggests t h eu;t,
nct&~eflt- to -e 1:1£ oysi:em --ur

clear and explicit rule.

\..

•

HaVll'l~

a -

Under my view of the Eleventh

Amendment ,~ t \iOI:lld--Be6QUle

tl.1e~ aw

you joi Q m ~ ;

if

~

~ there simply would be no pendent federal court

jurisdiction when

state ~ i~ . 17The

~<e~ eet

the law suit is against the
Q . . jjf

advantage of having a

~/;;-::

principled~rule

is well illustrated by this case.

-

~

12.

You believe that Pennsylvania law is not clear.

Yet,

every judge on CA3 who participated in the en bane
decision below believed otherwise.
I return to what is fundamental to me, and I had
thought also to you:
opportunity, of the

the reinforcing, whenever

~~~
doetrift ~of

~

we~

the

A

federalism, SG basic t o-0 ur

revitalize - the principles of federalism.
Few things are more important to that principle than the
protection afforded by the Eleventh Amendment.
Sincerely,
The Chief Justice

