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The memoranda to the Conference dealing with Title VI,
and research in my own Chambers, convince me that there is
no easy or satisfactory alternative to resolution of the constitutional issue. In view of the suggestion that we share our
thinking on the problems in this case, I also am circulating
a memorandum expressing my views on standing and my
tentative views on the constitutional issue.

I
Preliminarily, several amici have suggested that Bakke lacks
standing. They argue that he never showed that his injuryexclusion from the medical school- will be redressed by a
favorable decision, and that petitioner "fabricated" jurisdiction by conceding inability to meet its burden of proof. Petitioner does not challenge Bakke's standing, but as this charge
concerns our jurisdiction under Art. III, we may have to take
note of it.
First, there appears to be no reason to question the petitioner's concession. Once the burden of proof was shifted to
petitioner, the fact that 20 applicants were placed on the 1974
waiting list. while Bakke was not, lost much of its significance.
The petitioner would have had to show that at least 16 of
them had made no other arrangements and would have
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accepted admission if the special aclmissions slots had been
thrown open. Petitioner's concession that it could not make
this showing must be accepted at fflcp valu0. RPe Swift &
Co. v. Hocking VallP!f R. (!o .. 243 U. R. 281 (1917).
Second. even if Bakke had brrn unable to nrovP that he
would have bern admitted in thr absence of thr snecird program. it would not follow th!-lt he larked t"tanrling. The constitutional clement of standing: is the assertion of fln iniury
tl1at may be redressed bv a favorable decision. Warth v.
Seldin, 422 U. R. 400, 40FS (1075). The trial Pourt, found
such an in.iurv. quite a]Xlrt from fnilure to admitted. in the
Universitv's decision to exPlurle Rakkc from comnetition for
all 100 places simply because of his ra.ce. He nraved for and
received a judgment orrlerinQ' that he be reconsidered without
regard to his race. (R. 32~). Hence the constitutional
n~quirements of Art. ITT clearlv were met. The question of
respondent's admission vel non is mPrclv one of relief. See
also Uzzell v. Frirla11. 547 F. 2'd 801 (CA4 1977).
Nor is it ffltal to B::1kkP'"' stflnding that hP was not a 11 disadvantagecl" anplirant. Despite the nroQ'ram's purnorted
emphasis on disadvantage. it was a minoritv Pnrollment program with economic rlisarlvantage as a secondarv element.
White rlisadvanta~Ird students werr never consirlered. Moreover. the Universitv acknowledgps that its goa 1 in devising
the progr::~m was to incrrase minority enrollment, not to enroll
more disadvantaged students per se.

II
Petitioner does not deny that race-related decisions by
faculties and administrations of state univrrsities are judicially reviewable. See, e. g., M1:ssouri ex rel. Gaines v. Canada,
305 U. S. 337 (1938); S1:puel v. Board of Regents, 332 U. S.
631 (1948); Sweatt v. Pm:nter, 339 U. S. 629 (1950);
McLaurin v. Oklahoma State Regents, 339 U. S. 637 ( 1950).
For his part, respondent does not argue that all racial class
classifications are per se invalid. That, too, would appear to

,•"'
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be an untenable position. See, e. g., Hirabayashi v. United
States, 320 U. S. 81 (1943); Korematsu v. United States, 323
U. S. 214 (1944); Lee v. Wash1:ngton, 390 U. S. 333, 334
(1968) (Black, Harlan, and STEWART, JJ., concurring);
United Jewish Orgs. v. Carey, U. S. - , 97 S. Ct. 996
(1977).
The parties do disagree as to the level of scrutiny to be
applied to the special admissions program. This raises a
threshold question that may be central to a resolution of the
equal protection challenge asserted by respondent. Petitioner argues that the court below erred in applying strict
scrutiny as this inexact term has been applied in our cases.
That level of review, petitioner asserts, should be reserved for
classifications disadvantaging "discrete and ins11lar minorities." See United States v. Carolene Products Co., 304 U. S.
144, 152 n. 4 (1938). Respondent, on the other hand, insists
that strict scrutiny was properly applied by court below. He
contends that the California court correctly rejected the notion
that the degree of judicial scrutiny accorded a particular racial
classification hinges upon plaintiff's membership in a discrete
and insular minority and duly recognized that the "rights
established fby the Fourteenth Amendment l are personal
rights." Shelley v. Kraemer, 334 U. S. 1. 22 (1948).
En route to this crucial battle over the proper scope of
judicial review, the parties fight a sharp preliminary action
over the proper characterization of the special admissions
program. Petitioner prefers to see it as establishing a "goal"
of minority representation in the medical school. Respondent,
echoing the courts below, labels it a racial quota. 1
1

P etitioner defines "quota" as a requirement which must be met but. can
never be exceeded, regnrclle~s of the qua lit~' of the minority am1licants.
Petitioner declares that there if' no "floor" ; completely unqualified students
will not. be ndmittecl simply to meet a "rwotn." Neither is there a "ceiling"
on the total number of minority st udents admitted, since an unlimited
number could be admitted through the general admissions process. On
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This semantic distinction is beside the point: the special
admissions program is undeniably a racial classification. To
the extent that there existed a pool of at least minimally
qualified minority applicants to fill the 16 special admissions
scats. white applicants could compete only for 84 seats in the
entering class. rather than the 100 open to minority applicants.
Whether this limitation is described as a quota or a goal, it is
a line drawn on the basis of race. 2

III
The guarantees of the Fourteenth Amendment extend to
all persons. regardless of color. It is settled beyond question
that the "rights created by the first section of the Fourteenth
Amendment are. by its terms. guaranteed to the individual.
They arc personal rights." Shelley v. Kraemer, 334 U.S. 1. 22
(1948). The guarantee of equal protection cannot mean one
thing when applied to one individual and something else when
applied to a person of another color. If both are not entitled
to the same protection. then it is not equal.
Nevertheless. petitioner argues that the court below erred
in applying strict scrutiny to the special admissions programs
because white males, such as respondent, are not a "discrete
thiR bnRis, thr ~prc ial nclmissions progrnm does not meet petitioner's
definition of a quota.
The comt brlow fonnd-nnd prt itionrr clors not den~'-t hat white
applirnnts could not competr for thr Hi plarrs rcsNvrcl solrly for the
special admissions progrnm. lR Cal. 3d, at 44. Both courts below
chnrarterizccl this ns n "quota" systrm.
2 Moreover, the Univcr~ity's Rpecia l admis. ion s program involves a
purposeful use of rnrinl criterin. This is not n Ritnntion in which the
clnssificnt.ion on its fnce is rncinll~' nrutrnl. but has n diRproportionntc rncial
impart. In 1hnt situntion. plaintiff must estn bli~h nn intent to discriminate.
Village of Arlington Hriahts v. 111etropolitan IT ousing De vel Cm·p .. 429
U. S. 252, 264-265 (1977): Vlashington v. Davis. 426 U. S. 229, 242
(Hl76): sre Yid· Wo v. Hopkins. llR U. S. 356 (l&q6). Here. the
cla~sification is not. nrutral on its face; the intention to restrict competition
by whites is evident nnd no denial.
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and insular minority" requiring extraordinary protection from
the majoritarian political process. United States v. Carolene
Products Co., 304 U. S. 144, 152- 153, n. 4 (1938). This
rationale, however, has never governed our decisions invalidating racial distinctions. See. e. g., Brown v. Board of
Education, 347 U. S. 483 (1954). Nor has this Court held
that discreteness and insularity constitute necessary preconditions to strict scrutiny of otherwise sensitive classifications. 3
See, e. g., Skinner v. Okla,homa, 316 U. S. 535, 541 (1942);
Carrington v. Rash, 380 U. S. 89. 94- 97 (1965). Indeed,
classifications based on gender elicit a form of heightened
scrutiny. e. g. , Frontiero v. Richardson, 411 U. S. 677, 691- 692
(1965) (PowELL, J. , concurring), yet there can be no contention that women are a "minority" group. These characteristics may be among the proper criteria in deciding whethe~
or not to add new sorts of classifications to the Jist of "suspect"
categories. See, e. g., San Antonio lndep. School Dist. v.
Rodriguez, 411 U. S. 1, 28 (1973) (wealth); Graham v.
Richardson, 403 U. S. 365, 372 (1971) (aliens); Oregon v.
Mitchell, 400 U. S. 112. 295 n. 14 (1970) (STE.WART, J., concurring in part and dissenting in part) (persons between ages
18 and 21). But racial classifications are odious without
regard to these additional characteristics. We declared as
much in the first cases to recognize racial distinctions as
suspect:
"Distinctions between citizens solely because of their
ancestry are by their very nature odious to a free people
3 Until 1970, there is no reference in our decisions to the element of
"discreteness and insularity ." Oregon v. Md chell, 400 U. S. 112, 295 n. 14
{1970) (STEWAR1', J., concurring in part nnd dissenting in part). It has
been relied upon in a holding of the Court only in one clasf; of cases, those
involving aliens. E. g., Graham v . Richardson. 403 U.S. 365, 372 (1971).
Prior citations to n. 4 generally concerned thr "prderred" position of First
Amendment freedoms. See, e. {! ., Everson v. Board of Education, 330
U. S. 1, 62 n . 61 (1947) (Rutledge, J., dissenting). But see Kovacs v.
Cooper, 336 U . S. 77, 90-91 (1949) (Frankfurter, J., concurring).
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whose institutions are founded upon the doctrine of
equality." Hirabayashi, supra, at 100.
" . . . [A]lllega.l restrictions which curtail the rights of a
single racial group are immediately suspect. That is not
to say that all such restrictions are unconstitutional. It
is to say that courts must subject them to the most rigid
scrutiny." K.orematsu, supra, at 216.
· The Court have never questioned the validity of those pronouncements. Racial and ethnic distinctions of a.n y sort are
' inherently suspect and thus call for the most critical ju.dicial
· exan1.ination.
· This perception of racial and ethnic distinctions is rooted in
our Nation's constitutional and demographic history. This
·Court's initial view of the Fourteenth Amendment was that
· its "one pervading purpose" was "the freedom of the slave
race, the security and firm establishment of that freedom , and
the protection of the newly-made freeman and citizen from
the oppressions of those who had formerly exercised dominion
over him." Slaughter-House Cases, 16 Wall. 36. 71 (1873).
The Equal Protection Clause. however. was " [ v l irtually
strangled in its infancy by post-civil-war judicial reactionism." 4 It was relegated to decades of relative desuetude
while the Due Process Clause of the Fourteenth Amendment,
after a short germinal 11eriod. flourished as a cornerstone in
the Court's defense of property and liberty of contract. See,
e. g. , Mugler v. Kansas. 123 U. S. 623, 661 (1887); Allgeyer v.
Louisiana, 165 U. S..578 (1897); Lochner v. New York, 198
U.S. 45 (1905). In that cause. the Fourteenth Amendment's
"one pervading purpose," Slaughter-House Cases, supra, at 71 ,
was displaced. See, e. g. , Plessy v. Ferguso11, 163 U. S. 537
(1896). It was only as the era of substantive due process
came to a close, see, e. g., N ebbia v. New York, 291 U. S. 502
4 Tussman & ten Broek, The Equal Protection of the Laws, 37 Calif. L.
Rev . 341,381 (1949).
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(1934); West Coast Hotel v. Parrish, 300 U. S. 379 (1937),
that the Equal Protection Clause began to attain some measure of vitality, see, e. g., Carolene Products, supra; Skinner v.
Oklahoma, supra; Korematsu, supra.
By this time it was no longer possible to peg the guarantees:
of the Fourteenth Amendment to the struggle for equality of
one racial minority. During the dormancy of the Equal Protection Clause, the United States had become a nation of
minorities. 5 Each had to struggle 6-and to some extent struggles still 7-to overcome the prejudices not of a monolithic
majority. but of a "majority" composed of various minority
groups of whom it was said-perhaps unfairly in many cases,tha.t a shared characteristic was a willingness to disadva.ntage
other groups. 8 As the Nation filled with the stock of ma.n y
lands. the reach of the Equal Protection Clause was gradually
extended to all groups seeking protection from official discrimination. See Strauder, supra, at 308 (exclusion of "all
na.turalized Celtic Irishmen" from juries would violate equal
protection); Yick Wo v. Hopkins, 118 U. S. 356 (1886)
(Chinese); Truax v. Raich, 239 U. S. 33. 41 (1915) (Austrian
resident alien); Korematsu, supra (Japanese); Hernandez v.
Texas, 347 U. S. 475 (1954) (Mexican-Americans). The
guarantees of the Equal Protection Clause, said the Court in
Yick Wo, "are universal in their application, to all persons
M. Jones, American Immigrntion 177-246 (1960).
J . Higham , Strangers in the Lnnd (1955): G. Abbott, The Immigrnnt
and the Community (1917): P. RobNts, The New Immigrntion 66-73,
86-91, 248-261 (1912) ; E. Fenton, Immigrants and Unions: A C11se Study
561-562 (1975).
7
"Members of vnrious religious and ethnic groups, prim11rily but not
exclusively of e11stern, 3nd middle 11ncl southern European 11ncest-ry, such
as Jews, Catholics, It11lians, Greeks nnd Slnvic groups continued 1o be
excluded from executive. midclle-manngcment and other job kvels bccm1 se
of cliscriminntion b3sed upon t.h eir religion i!ncljor .1wtionnl origin." 41
CF'R § 60-50.1 (b) .
8 E. g., P. Roberts, The New Immigr11tion 75 (1912) ; G. Abbott, The
Immigrant and the Community 270-271 (1917). See also n. 7, supra.
5

6
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within the territorial jurisdiction, without regard to any differences of race. of color, or of nationality; and the equal
protection of the laws is a pledge of the protection of equal
laws." 118 U. S., at 369.
Although many of the Framers of the Fourteenth Amendment conceived of its primary function as one of bridging the
vast distance between members of the former slave race and
the white "majority," Slaughter House Cases, supra, the
Amendment itself was framed in universal terms, without
reference to color or condition of prior servitude. As this
Court recently remarked, in interpreting the 1866 Civil Rights
. Act to extend to claims of racial discrimination against white
persons, "the 39th Congress was intent upon establishing in
federal law a broader principle than would have been necessary
to meet the particular and immediate plight of the newly
freed Negro slaves." M cD ona.ld v. Santa Fe Trail Transp.
Co., 427 U. S. 273. 296 (1976). And that legislation was
specifically broadened in 1870 to ensure that "all personFJ,''
not merely "citizens," would enjoy equal rights under the law.
See Runyon v. McCrary, 427 U. S. 160, 192-202 (1976)
(WHITE. J., dissenting). Indeed, it is not unlikely that among
the Framers were many who would have applauded a reading
of the Equal Protection Clause which states a principle of
universal application and is responsive to the racial, ethnic
and cultural diversity of the Nation. See, e. g., Cong. Globe,
39th Cong., 1st Sess., 1056 (1866) (remarks of Rep. Niblack);
id., 2891-2892 (remarks of Sen. Corness); id., 40th Cong., 2d
Sess., 883 (1868) (remarks of Sen. Howe) (Fourteenth Amendment "protectrsl classes from class legislation"). See also
Bickel, The Original Understanding and the Segregation Decision, 69 Harv. L. Rev. 1, 60-63 (1955).
Over the past 30 years, this Court has been embarked upon
the crucial mission of interpreting the Equal Protection Clause
so as to guarantee "the protection of equal laws," Yick Wo,
supra, at 369, in a Nation confronting a legacy of slavery and
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racial discrimination. See, e. g., Shelley v. Kraemer, 334 U.S.
1 (1948); Brown v. Board of Education, 347 U.S. 483 (1954);
Gomillion v. Lightfoot, 364 U. S. 339 (1960); Hills v.
Gautreaux, 425 U.S. 284 (1976,). The milestone decisions in
this area , because they arose in response to the continued
exclusion of Negroes from the workings of American society,
could be characterized as involving discrimination by the
"majority" white race against the Negro minority. But they
need not be read as depending upon that characterization for
their results. It suffices to say that " [ o] ver the years, this
Court consistently repudiated (d)istinctions between citizens
solely because of their ancestry' as being 'odious to a free
people whose institutions are founded upon the doctrine of
equality.'" Loving v. Virginia, 388 U. S., at 11 (1967),
quoting Hirabayashi, supra, 320 U.S., at 100.
Petitioner urges us to adopt for the first time a more
restrictive view of the Equal Protection Clause and hold that
discrimination against members of the white "majority" can
never be suspect. The clock of our liberties, however, cannot
be turned back to 1868. Brown v. Board of Education, supm,
at 492; accord, Loving v. Virginia, supra, at 9. It is far too
late to argue that the Equal Protection Clause recognizes
special wards in our society and that others are not entitled
to the same degree of protection. "The Fourteenth Amendment is not directed solely against discrimination due to a
'two-class theory'-that is, based upon differences between
'white' and Negro." Hernandez, supra, at 478.
Once the artificial line of a "two-class theory" of the Fourteenth Amendment is put aside, the difficulties entailed in
varying the level of judicial review according to a perceived
"preferential" status of a particular racial or ethnic are likely
to be intractable. The concepts of "majority" and "minority"
necessarily reflect temporary judgments and political arrangements. As observed above, the white "majority" itself is
composed of various minority groups, each of which can lay
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claim to a history of prior discriminatory at the hands of the
state and private individuals. Not all of these groups can
receive favorable treatment, and corresponding judicial tolerance of distinctions drawn in terms of race and nationality, for
then the only "majority" left would 'be a new minority of
White Anglo-Saxon Protestants. There is no principled basis
for deciding which groups will merit "heightened judicial
solicitude" and which will not. Courts would be asked to
evaluate> the extent of the prejudice and consequent harm
suffered by various minority groups. Those whose societa1
· injury is found to exceed som<' presumed level of tolerability
would then be entitled to preferential classifications at the
expense of individuals belonging to other groups. Those classifications would be free from exacting judicial scrutiny. As
these preferences began to have their desired effect, and the
consequences of past discrimination were undone, new judicia1
rankings would be necessary. The kind of variable sociological
and political analysil'l necessary to produce such rankings
simply docs not lie within the judicial competence-even if it
were socially desirable. DeJi'um's v. Odegaard, 416 U. S. 312,
337-340 (1974) (Douglas, J., dissenting).
There are serious problems of 'justice connected with the
idea of preference itself. First, it may not always be clear
that a so-called preference is in fact ben.ign. Courts may be
asked to validate burdens imposed upon individual members
of particular groups in order to advance the group's general
interest. Sec United Jewish Organizations, supra., at 10131014 (BRENNAN, J., concurring in part). Nothing in the
Constitution supports the notion that individuals may be
asked to suffer otherwise impermissible burdens for the greater
good of their ethnic groups. Second, preferential programs
may only reinforce common stereotypes holding that certain
groups are unable to achieve success without special protection
actual individual
at 343 (Douglas,
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J., dissenting). Third, there is no warrant in the Constitution
for forcing innocent persons in respondent's position to bear
the burdens of redressing grievances not of their making.
Moreover, by hitching the meaning of the Equal Protection
Clause to these transitory considerations, we would be holding,
as a constitutional principle, that judicial scrutiny of classifications touching on racial and ethnic backgrounds may vary
with the ebb and flow of political forces. Disparate constitutional treatment of such classifications well may serve to
exacerbate racial and ethnic antagonisms rather than alleviate
them. United Jewish Org. v. Carey,- U. S. - , 97 S. Ct.
996, 1014 (1977) (BRENNAN, J., concurring). Also, the mutability of a constitutional principle based upon shifting political
and social judgments undermines the chances for consistent
application of the Constitution from one generation to the
next, a critica.l feature of its coherent interpretation. Pollock
v. Farmers Loan & Trust Co., 157 U. S. 429, 650-651 (1895)
(WHITE, J., dissenting). In expounding the Constitution, the
Court's role is to discern "principles sufficiently absolute to
give them roots throughout the community and continuity
over significant periods of time, and the pragmatic political
judgments of a particular time and place." A. Cox, The Role
of the Supreme Court in American Government 114 (1976).
If it is the individual who is entitled to judicial protection
against classifications touching upon his racial or ethnic background because such distinctions impinge upon personal rights,
rather than the individual only because of his membership in
a particular group, then constitutional standards may be applied consistently. Political judgments regarding the necessity
for the particular classification may be weighed in the constitutional balance, Korematsu, supra, but the standard of justification will remain constant. This is as it should be, since
those political judgments are the product of rough compromises struck by contending groups within the majoritarian
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process.11 When they touch upon an
ground, he is entitled to judicial deter
he is asked to bear on that basis is pr
substantial governmental interest.
tees that right to every person regard
Shelley v. Kraemer, 334 U. S. 1. 22
Gaines v. Canada, 305 U.S. 337, 351 (

B
Petitioner contends that on seven:J
approved preferential classifications
background. without applying stric
cases upon which petitioner relies ar
school desegregation, employment d
crimination. Each of the cases cit
radically different from the facts of tl
The school desegregation cases a
each of these a court had formulatec
adjudicated findings of constitution
v. Charlotte-M ecldenburg Board o
(1971); Green v. County School Be
Racial classifications were oesigned
remedies tor tlle Vll1 Cil'-=:-- - - - - - - cation of constitutional rights. 10 Here, there was no judicial

as

R Dahl, A Preface to Democmtic Theory (1956); .Posner, The
DeFunis Case nnd the Constitutionnlity of Prefcrentinl Trentment. of
Minorities, 1974 Sup. Ct. Rev. 1, 27; cf. Stcwnrt, The Reformation of
American Administmtivc Lnw, 88 Harv. L. Rev. 1683-1685, and nn. 64-67
(1975) and sources cited therein.
10 Petitioner citcR three Comt of Appenls cnses nllegedly devinting from
this general rule in school dcRcgregation c.'1Res: Offermann v. Nitkowski,
378 F. 2d 22 (CA? 1967); Wanner v. Co·unty School Board, 357 F. 2d 452
(CA4 1966); Springfield School Committee v. Barlcsdale. 348 F. 2d 261
(CAl 1965). Of these, Wanner involved n school system held to have
been de ju1·e segregated and under injunctive orders prohibiting further
segregation; racial districting wns deemed necesRary. 357 F. 2d, at 454.
U. S.
Cf. United Jewish Organizations of Williamsburgh v. Carey, 11
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determination of constitutional violation as a predicate for the
formulation of a remedial classification. Hence, to analogize
petitioner's special admission program to a remedy in a
desegregation case and suggest that it should therefore be
judicially "approved" is to transform a remedy, fashioned to
correct a wrong, into a right in and of itself. See Pasadena
City Board of Education v. Spangler , 427 U.S. 424 (1976).
The employment discrimination cases also are inapposite.
For example, in Franlcs v. Bowman Transportat?:on Co., 424
U.S. 747 (1975), we approved a retroactive award of seniority
to a class of Negro truck drivers who had been the victims of
past discrimination. While this relief imposed some burdens
on other employees, it was held necessary " 'to make [the
victims l whole for injuries suffered on account of unlawful
employment discrimination.'" !d., at 771, quoting Albemarle
Paper Co. v. Moody, 422 U.S. 405,418 (1975). The courts of
appeal have fashioned quotas and other racial preferences as
remedies for constitutional or sta.t utory violations resulting in
specifically identified, race-based injuries to members of the
classes held entitled to the preference. E. g., Bridgeport
Guardians, Inc. v. Civil Service Commission, 482 F. 2d 1333
(CA2 1973); Carter v. Gallagher, 452 F. 2d 315, modified on
rehearing en bane, 452 F. 2d 327 (CAS 1972). Such preferences also have been upheld where an impartial legislative
or administrative body charged with the responsibility madedeterminations of past discrimination and needed remedies.
E. g., Contractors Association of Eastern Pennsylvania v.
Secretar·y of Labor, 442 F. 2d 159 (CA3), cert. denied, 404
- , 97 S. Ct. 996 (1977). In Barlcsdale and Offermann, courts did
approve voluntary districting designed to eliminate de facto segregation.
In neither , however, wa s there any showing that the school board planned
extensive pupil transportation that might threaten liberty or privacy
interests. See Key es v. School District No. 1. 413 U. S. 189, 240-250
(1973) (PowELL, J., concurring in part nnd dissenting in part). Nor
were whit'e students deprived of an equal opportunity for education.
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U. S. 854 (1971); 11 Asso6ated General Contractors of Massachusetts, Inc. v. Altschuler, 490 F. 2cl 9 (CAl 1973), cert.
denied, 416 U. fl. 957 (1974); cf. Katzenbach v. Morgan, 384
U.S. 641 (1966). Where the preferential classification is not
tailored as a remedy for a proven constitutional or statutory
violation. proper analysis requires the application of strict
scrutiny. 12
Nor is a different view supported by the fact that classifications touching upon sex. "·hich are designed to compensate
women for identified discrimination, are not subjected to this
. nEver~' drri~ion upholding thr rrqnirrmrnt of prrfrrenti:1l hiring under
the authoritY of Exrrutive Ordrr 11241) h.~:;; rmphasizrd thr rxiRtenrr of
previous disrrimination b~r thr pnrtir~ im·olYrd ns n prrdirntr for the
imposition of 11 prrfrrrntinl rrmrd~' . Contractors Assoriotion. supm;
Southern lllinois Bv.ildPts Assn. v. Ogii1 1il'. 471 F. 2cl flRO (Ci\7 1972);
Joya v. McCmnc. 820 F. Rupp. 1284 (N . .T. 1970): WeinPr v. Cuyahoga
Community Collr>gr> Dist1'irt. 10 Ohio 2cl 8.5. 24fl N. E. 2cl 907, rrrt. clrnird,
391) U. S. 1004 (1970). Rrr al~o Roselli Contt. C'o . v. Brennan, 408
F. 2d 1039, 1041 (CA7 Hl7.'5): Associated General Contractors of MassachusPtts. Tnc. v. Altschuler. 490 F. 2d 9 (CAl 1973), rrrt. drnird. 41fl
U.S. 957 (1974); Northeast C'onst. Co. v. Romney, - U.S. App. D. C.
- . 485 F. 2d 752, 754, 71)1 (1973).
12 This view would not affrrt dul~r nuthorizrd ndministrn1ivr actions,
such as ron"rnt drrrrr~ undrr Titlr VII, r>. g.. EEOC v. ATc~·T. 556 F. 2d
167, 180 (CA3 1977), or aJ1provn1 of rrnpportionmrnt pl:1ns under§ 5 of
the Voting Rights Art of 1965, 42 U. S. C. ~ 1973r. In ~urh cn.~ell. thrre
has been detnilcd lrgi~llltivc consideration of 1hr vnriou" indicia of prrvious
constitutionnl or s1ntntor~r violn1ions, e. g.. South Carolina v. Katzenbarh,
383 U. S. 30]. ~08-310 (191)1)) (§ 5), nnd p.~rtirular ndmini~trntivr bodies
have bc<'n chnrged with monitoring v:1rions activities in order to drtect
such violation~; nnd ov<'r~rr npproprinte rrmcdies.
Furthrrmor<', we are not, hrrc prrscnt.rd with nn orcnsion to review
legislntion by Congrrss pursunnt to itR powrrs nndcr § 2 of the Thirtrrnth
Amendment nnd § 5 of thr Fomteenth Amrndmrnt to rrmrdy the rffects
of prior sorietnl di"crimination. Katzr>nbarh v. Morgan. 384 U. S. 641
(1966); Jones v. Alfred H. Moyr>1· Co., 392 U. S. 409 (191)8). We have
previously recognized the sprcial comprtrncc of thr lrgi~latme to mnkc
findings with rcspert to 1hc rfferts of sprrificnlly identified pnst discrimination and its discretionary authority to take :1ppropriate remcdinl mensures.
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level of scrutiny. E. g., Califano v. Webster, U. S. - ,
97 S. Ct. 1192, 1194 (1977). Neither are classifications that
disadvantage women, sec, e. g., Craig v. Boren, 427 U. S. 190,
211 n.* (1976) (PowELL, J., concurring); Frontiero v. Richardson, 411 U.S. 677. 691- 692 (1973) (PowELL, J. , concurring).
Apart from other arguments that have been advanced (e. g.,
women are the ma.jority sex group). gender-based distinctions
are less likely to create the analytical and practical problems
present in preferential prograrns premised on racial or ethnic
criteria. With respect to gender there arc only two possible
classifications. The incidence of the burdens imposed by preferential classifications is clear. There arc no rival groups who
can claim that they, too. are entitled to preferential treatment.
Classwide questions as to the group suffering previous injury
and groups which fairly can be burdened are relatively simple
for reviewing courts. See. e. g., Califano v. Goldfarb, 430
U.S. 199.212- 217 (1977); Weinberger v. Weisenfeld, 420 U.S.
636, 645 (1975). The resolution of these same questions in
the context of racial and ethnic preferences. supra, presents
far more complex and intractable problems than gender-based
classifications. In any even we have consistently declined to
view gender-based classification as suspect or as comparable
to racial classifications for the purpose of equal protection
analysis.
Petitioner also cites Lau v. Nichols, 414 U. S. 563 (1974) ,
in support of the proposition that discrimination favoring
racial or ethnic minorities has received judicial approval without the exacting inquiry ordinarily accorded "suspect" classifications. In Lau, we held that the failure of the San
Francisco school system to provide remedial English instruction for some 1.800 students of oriental ancestry who spoke no
English amounted to a violation of Title VI of the Civil Rights
Act of 1964. 42 U. S. C. ~ 2000d , and the regulations promulgated thereunder. Those regulations required remedial
instruction where inability to understand English excludes
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children of foreign ancestry from participation in educational
programs. ld., at 568. Because we found that the students
in Lau were denied a meaningful opportunity to participate in
the educational program," ibid, we remanded for the fashioning
of a remedial order.
Lau provides little support to petitioner argument. The
decision rested solely on the statute. which had been construed
by the responsible administrative agency to reach methods of
school administration "which have the effect of subjecting
individuals to discrimination," 414 U. S .. at 568. We stated:
"Under these state-imposed standards there is no equality of
treatment merely by providing students with the same facilities. textbooks. teachers and curriculum; for students who do
not understand English are effectively foreclosed from any
meaningful education." Id., at 566. Moreover. the "preference" approved did not result in the denial of the relevant
·benefit-"mea1iingful participation in the educational program"-to anyone else. No other student was deprived by
that preference of the ability to partic1pate in San Francisco's
school system.
In this case. there has been no determination by the legislature or a responsible administrative agency that the University
maintained a discriminatory condition requiring remedial
efforts. Moreover. the operation of petitioner's special admissions program is quite different from the program in Lau.
It prefers the designated minority groups only at the expense
of other individuals who are totally foreclosed from competition for the 16 special admissions seats in every medical school
c1ass. Because of that foreclosure. some individuals are
excluded from enjoyment of a state provided benefit-admission to the medical school-they would otherwise receive.
When a classification denies an individual opportunities or
benefits enjoyed by others solely because of his race or ethnic
background. it must be regarded as suspect. E. g., McLaurin
v. Oklahoma State Regents, 339 U. S. 637, 641-642 (1950).
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Finally, 13 petitioner contends that our recent decision in
United Jewish Organizations of Williamsburgh v. Carey, - ·
U. S. - , 97 S. Ct. 996 (1977), indicates a willingness to
approve racial classifications designed to benefit certain minorities, without denominating the classifications as "suspect."
'The State of New York ha,d redrawn its reapportionment plan
to meet objections of the Department of Justice under § 5 of
the Voting Rights Act of 1965, 42 U. S. C. § 1973c. Specifically, voting districts were redrawn to enhance the electoral
power of certain "nonwhite" voters found to have been the
victim of unlawful "dilution" under the original reapportionment plan. Although the revised reapportionment plan to
some extent was drawn along ethnic lines, there was no showing
'that the plan resulted in the unlawful dilution of any individual's vote or in the underrepresentation of any racial or
ethnic group in the legislature as a whole. 97 S. Ct., at
1008-1009; id., at 1016- 1017 (S'l'EWART, J. , concurring).
United Jewish Organizations, like Lau, is viewed properly as
a case in which the remedy for an administrative finding of
'discrimination encompassed measures to improve the previ'Ously disadvantaged group's ability to participate without
·excluding individuals belonging to any other group from
enjoyment of the relevant opportunity-meaningful participation in the electoral process.

Petitioner cites our decision in Morton v. Mancari , 417 U, S. 535
(1974), for the proposition thnt, the StntP mny prefer mC'mbers of traditionally cli sa dv::mta~!:ed groups. In Mancm·i, we approved n hiring preference for qualified Indian s in the Burenu of Indinn Affairs. We observed
in that case, however, that the legnl status of the Bureau of Indian Affairs
(BIA) of the Department of the Interior is sui genP?'is. !d. , at 554.
Indeed, we found that the preference was not racinl at nll, but "an
employment criterion reasonably designed to further the cause of Indian
self-government and to mnke the BIA more responsive to groups [,]
whose lives are governed by the BIA in a unique fashion." Ibid.
13

