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PO]lthS of ‘merit’ in ]lldlClal selection

The Justice Department
is discouraging the associa-
tion of the word ‘‘merit”’
with what is sometimes
called the ‘‘merit system’
of selecting new federal
judges. It has adjusted the
nomenclature on the sensi-
ble ground that the word
might imply, to some, an
odious comparison between
judges chosen under the
dirty old political system
(whose ranks once included
the present attorney
general) and judges chosen
under the clean new system

favored by candidate
Jimmy Carter last year and
now, under Executive

Order 11972, being imple-
mented around the country.
Merit selection, 1 gather,

“was pushed for years by the
" estimable American Judica-
" ture Society before Mr. Car-

" ter took up the cry. It has
_much to be said for it in

p "principle. In practice, its
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-adoption by the Carter ad-
ninistratidn illustrates an
infortunate tendency to
ortow political trouble.
Consider a. situation
familiar to this writer — the
reolacement of the late
Julge Braxton Craven Jr.
onthe U.S. Court of Appeals
for' the Fourth Circuit
- (Miryland, Virginia, West
- Viryinia and the two Caroli-
nas o

Julge Craven, a coura-
geous and conscientious
judge, died a few months
ago while playing tennis in

ichmend.! Since Judge

raven vas the only North
Carolinian on the Fourth
Citcuit bench, it was made

%vn that his successor
would;also come from that
state.*Under Mr. Carter’s
executive order, a screen-
ing panel — composed, it
must be sald, ,of names

'ﬁ,’(}‘{ {'tf‘w(

T - ——

enjoying somewhat less
than household currency —
sat down to consider candi-
dates and forward no more
than five names to the
president, via the attorney
general’s office.

In the bad old days, these
distinguished judicial ap-
pointments often went to
men of political as well as
legal prestige. Atty. Gen.
Griffin Bell, before his
elevation to the Fifth Cir-

. cuit, had managed John

Kennedy’s effective 1960
campaign in Georgia. The
late J. Spencer Bell of
North Carolina (no kin, as
far as I know) was among
the first of a handful of
Southern delegates to en-
dorse Mr. Kennedy at Los
Angeles. He became a
judge on the Fourth Circuit.

The unspoken implication

of ‘“‘merit” selection, how-
ever, is that if timely sup-
port of a presidential candi-
date (or other party labors)
is not an absolute disquali-
fication, neither is it the
bargaining chip of old.

A certain political asepsis
was no handicap in the
Fourth Circuit screening.
The five names forwarded
to Washington are not, I be-
lieve, officially released but
are known. They include
three academics (two for-
mer law school deans and a
professor of constitutional
law), a federal district
judge (James McMillan,
whose busing plan for the
Charlotte schools was up-

_Pat Oliphant is on vaca-
tion. His cartoons will be re-
sumed on his return.

held in a landmark Su-
preme Court case) and a
prominent black lawyer,
Julius Chambers, the first
black to edit the University
of North Carolina law re-
view — all able but none po-
litically prominent.

It was not the five
choices, it was the pointed
exclusions that puzzled and
disgruntled political observ-
ers in North Carolina. For
reasons not disclosed, the
panel excluded all candi-
dates from the state bench,
including two who were
popular and prominent:
Sam Ervin III, the son of
the former senator; and
Justice James G. Exum Jr.
of the North Carolina Su-
preme Court.

Justice Exum, the bright-

est young state jurist to
emerge in North Carolina
since Richardson Preyer
(now the Sixth District con-
gressman), would have
made a superb successor to
Judge Craven: an under-
graduate president of Phi

Beta Kappa, a former Root-.

Tilden scholar at NYU law
school, and in his earlv
forties the youngest Su-
preme Court justice in over
half a century. He has been
a judge for about 10 years
and before that a state
legislator. (He is also, I
must disclose, an old and
valued personal friend).

' Guidelines issued to the
circuit selection panels by
Associate U.S. Atty. Gen.
Michael J. Egan listed a
number of ‘‘considerations’’
including ‘‘integrity and
good character,” ‘*'sound
physical’ and mental
health,” ‘“‘outstanding legal
ability,” ‘‘legal experi-
ence,’” *‘judicial tempera-
ment,” ‘‘the current needs

of the court,” and personal
stamina and sensitivity.

But the experience of at
least one candidate — Jus-
tice Exum, not to be coy — -
was baffling. The panel
asked no questions‘about
his attitudes toward the
judicial process, or tending
to reveal judicial tempera-
ment. He was, however,
asked for personal views on
substantive questions:
abortion, women's rights,
‘“state sovereignty,’’ and
the Bakke case.

He explained that while
he had personal reserva-
tions about the morality of
abortion, the law had been
settled by the Supreme
Court and he would be"
bound by it; that he could
not pronounce on the Bakke
case without considering.
the facts first-hand; that, in»
his view, states enjoy:
“‘sovereignty’ within their
own spheres, not inconsist-
ent with the U.S. Constitu-
tion. He had the impression
that his responses agitated
and annoyed some panelists
because they disagreed.
One academic political
scientist squirmed impa-
tiently in his chair during
the exposition of Exum’s
unfashionable views on
state sovereignty.

If the procedures of the
Fourth Circuit panel are
representative — and they
may not be — judicial merit
may be confused here with ;
a fashionable political out-
look. What is the gain if
“merit” selection — to use
again the forbidden word —-
bootlegs the new politics
onto the appellate courts
while piously pretending to |
eschew the old politics?
And if this is what the new
wrinkle amounts to, is it
worth the political price?
















