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06/27/83
MEMORANDUM TO JUS'riCE POWELL

From: Mark
Re:

Pennhurst, No. 81-2101

You asked for a summary of what will happen on remand under
the present vote in this case.

The short answer is that CA3 will

have to decide whether the relief granted by the DC can be sustained on the basis of the Constitution.
The chronology of the litigation is as follows:
-The DC granted relief on the basis of federal constitutional law {primarily the Due Process Clause), federal statutory law,
and state law.
-CA3 affirmed, relying solely on a federal statute (the Developmentally Disabled Act).
-This Court reversed on this "DD" Act ground, and remanded.
-CA3 held that the relief could be sustained on the basis of
the Pennsylvania mental health statute.
-This Court now will REV:E:RSE, on two theories:
because

there
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of

Court's

is

no

jurisdiction over

the

state

( i)

(LFP)

law issue, or

because the doctrine of comity precludes the exer-
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jurisdiction

judgment

is

thus

over

that

state
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law

state

law

should

issue.

not

have

The
been

used.
-On remand,
the

therefore,

relief can be

CA3 will be left to decide whether

sustained on

the

basis of the Constitution.

(There also are a couple of federal statutory issues remaining,
but they seem clearly meritless.)
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June 27, 1983

CHAMBERS Of"

JUSTICE BYRON R . WHITE

Re:

81-2101 - Pennhurst State School and Hospital v. Halderman

Dear Chief,
Although I do not have the opinion in this case, I have joined
Lewis and was somewhat surprised when you indicated in . conference
that you would concur only in result.
Since the issue is jurisdictional and will have a large impact on the work of the federal
courts, the case is important, and I hope there will be a majority
opinion one way or the other---hopefully along Lewis's line.
I
should say that I have talked to Lewis about the status of the case.
I think that Ex Parte Young was a wise decision, and I accept it.
It nevertheless excludes from the reach of the Eleventh Amendment
suits claiming that state officers , who are doing exactly what a state
statute tells them to do 1 are not to be treated as state actors if it
is claimed that the statute on its face or as applied is unconstitutional under the Federal Constitution. But would the Eleventh Amendment also not bar suits against state officers who purport to be exercising the very authority given them by a state law but who, it is
claimed, h~ misconstrued the statute? Whatever might have been the
law before Larson, 337 U.S. 682 (1949), I thought that case had settled the issue:
as long as the officer was acting within the range
of his authority, the Amendmen
suit aga1nst him in fe eral
co~

Even if Larson did not settle it, I see little merit in permitting a suit in federal court brought by a non-resident against a
state officer and seeking an injunction on the ground that the defendant is misapplying a state statute.
The Eleventh Amendment
should bar such a suit, but under John's approach, it would not.
If
it would, however, what about the case where the suit alleges that
the statute is unconstitutional and that the state officer does not
understand the statute that he is administering? That is Pennhurst,
of course, and I agree with Lewis that the doctrine of pendent jurisdiction
is
an
insufficien
re s n
to
ove~e ~E_!eventh
Amendment's bar to a su1t aga1nst a state offfcer'--'Oasea sOlely on
st~nds.

Since I am treading on your territory, I would understand if you
consigned this to the wastebasket.
Cheers,

The Chief Justice

I
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June 27, 1983

C H AMBERS OF

THE CHIEF JUSTICE

Re:

<If.

No. 81-2101 - Pennhurst v. Halderman

Dear Lewis:
My apologies must go to all for my taking so long to come
down with finality on this case, which I have found one of the
most difficult of the Term. Particularly I apologize to you for
you have labored hard and long.
I can brush aside all the issues save the 11th Amendment,
because I think the case can be resolved on narrow grounds
without overrulin~ numerous precedents on which the Court has
long relied. Under your araft, w~effever a suit is brought
against a state official, a federal court faced with an open
question of federal law would be without authority to base its
decision on state law, even when the applicable principles of
state law are well-settled. John has pointed out this result
requires litigants to b~rcate their claims and proceed in two
tribunals simultaneously, wrth a lot of duplicated effort. I
cannot believe that this is what the Framers of Article III or
the Eleventh Amendment intended.
This case, among others, illustrates why we should not
have 150 plus full scale opinions to deal with in a single year.

Re~£)
Justice Powell
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CHAMBERS OF"

JUSTICE JOHN PAUL STEVENS

)

June 29, 1983

Re: 81-2101 -- Pennhurst State School & Hospital
v. Halderman
Dear Chief:
May I respectfully suggest that the reargument of this
case be limited to the Eleventh Amendment issue.
Federal-state comity is a prudential doctrine that
should not even be considered unless the . circumstances are
appropriate. A brief recitation of the history of this case
makes clear how inappropriate it would be to vacate the
judgment below on comity grounds. This case was filed in
1974. It proceeded through a 32-day trial in District Court
(April to June 1977), a decision on the merits (December
1977), hearings on relief and entry of an injunction (March
1978), argument before a panel of the Court of Appeals for
the Third Circuit (January 1979), reargument before the
Court of Appeals en bane (September 1979) , a decision by the
Court of Appeals en bane (December 1979), remand proceedings
before the District Court resulting in amended judgments
(April and May 1980), a writ of certiorari (June 1980), two
hours of oral argument before this Court (December 1980) ,
and this Court's decision remanding to the Court of Appeals
(April 1981). At each stage the state law claims were fully
briefed and argued on the merits, and this Court
specifically directed the Court of Appeals to reconsider its
construction of the state statute.
It was only after all of
these proceedings that, for the first time, petitioners
raised the comity question. It would be
1sser ·
to the
orderly administration of justice to as for rear~ t on
this issue, and to send respondents t
state cour( to start
all over again on their state law con entions.
It is also clear that reargument should not
with regard to the District Court's us
f
rs.
Office of the Special Master has been abolished.
In an

)

1

- 2 -

order issued August 31, 1982, the District Court ordered
that the Special Master's functions be phased out and that
he cease operations completely by December 31, 1982.
It
would be impracticable and unfair to attempt to recoup the
funds that have been spent upon the Special Master; after
all, at the invitation of the District Court he devoted
considerable time and energy to this case. Though the case
may not technically be moot, it is clear to me that there is
not enough of a live controversy for us to decide the
circumstances under which the use of masters i? appropriate.
-

Petitioners point out that the Hearing Master's
position has not been terminated; but the propriety of
appointing the Hearing Master is not before us on this
petition for certiorari. The position was created by the
District Court's order of April 24, 1980, during the brief
period between the issuance of the Court of Appeals' mandate
and our decision to grant certiorari in No. 79-1404. The
petitions for certiorari filed in May 1980 did not encompass
the April 24 order creating the Hearing Master, and neither
the petitioner state officials nor the petitioner county
officials filed notices of appeal from that order.
Petitioner Pennhurst Parents-Staff Association did take an
appeal to the Third Circuit, but that appeal was dismissed
by the consent of all parties on July 25, 1980. · Therefore
the propriety of appointing the Hearing Master was never
even placed before the Court of Appeals. Federal Rule of
Appellate Procedure 3(a), 3(c). In its most recent
decision, the Court of Appeals majority did not consider the
Hearing Master position. The issue certainly is not before
us now.
Respectfully,

The Chief Justice
Copies to the Conference
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CHAMBERS OF

THE CHIEF JUSTICE

June 30, 1983

Re:

81-2101 - Pennhurst State School -& Hospital v. Halderman

Dear John:
Your memo of June 29 leads me to agree that we do not need
the Special Master issues argued. I would vote to eliminate that
subject from the reargument.
I am inclined to let the comity issue remain, although, as
you know, my chief concern has been on the Eleventh Amendment.
Response

from other

Justice Stevens
Copies to the Conference

requested.
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

June 30, 1983

Re:

81-2101 - Pennhurst State School and
Hospital v. Halderman

Dear Chief:
Although my original preference was to limit the
argument to the Eleventh Amendment issue, as long as
there appears to be a consensus to exclude the question
concerning the Master, I will not dissent from an order
which includes the comity issue. -In other words, I am
willing to go along with your proposal.
Respectfully,

J~
The Chief Justice
Copies to the Conference
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CHAMBERS OF"

THE CHIEF JUSTICE

June 30, 1983
MEMORANDUM TO THE CONFERENCE

RE:

81-2101 - Pennhurst State School & Hospital v.
Halderman

It appears that a majority wish to have the Eleventh
Amendment and comity issues argued.
;

!

- Regards,

/ J
LiPv/
!

I

cc:

Al Stevas

\

M 1., ~ft1J.

·

,

.;§u:pumt <1Jttttrlgf

f1tt ~b- ,®mug

1JI'rurlflnghnt. ~. <!f. 20&iJ!.~
CHAMBERS OF
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Although my original preference was to limit the
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there appears to be a consensus to exclude the question
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June 30, 1983
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RE:

81-2101 - Pennhurst State School & Hospital v.
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It appears that a majority wish to have the Eleventh
Amendment and comity issues argued.
, ·Regards,

cc:

Al Stevas
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CHAMB E RS O F"

J USTICE JOHN PAUL S T EV E N'S

January 19, 1984

Re:

81-2101 - Pennhurst State School and
Hospital v. Halderman

Dear Henry:
Thank you for sending me a copy of the proposed
syllabus in this case. In the interest of accuracy, I
believe you should insert the words "from injunctive
relief" in the first sentence of paragraph (c) on page
3. The sentence would then read:
"The dissent's view is that an allegation
that official conduct is contrary to a state
statute would suffice to override the State's
protection from injunctive relief under the
Eleventh Amendment because such conduct is
ultra vires the official's authority."
Sincerely,

)-~;~it~
Mr. Henry Lind
Reporter of Decisions
cc:

Justice Powell
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CHAMBERS OF

June 301 1983

JUSTICE THURGOOD MARSHALL

Re:

No. 81-2101 - Pennhurst State School
and Hospital v. Halderman

Dear Chief:
I would prefer to limit to the Eleventh
Amendment issue.
Sincerely,

(jPvt
T.M.

The Chief Justice
cc:

The Conference

.§uttrtnu

<!Jmtrl of tfrt ~tb ~tldtg

'Jllirag fring ton, ;!I). Qf. 20~'1-.;l
C HAM BER S OF

JUSTICE WILLIAM H . R E HNQUIST

June 30, 1983
Re:

No. 81-2101 Pennhurst State School & Hospital
v. Halderman

Dear Chief:
While I have no objection to deleting the Special Master
issue from those to be reargued, I think the "comity" issue
as well as the Eleventh Amendment issue should remain in
the case.
Sincerely, ~~

tJv
The Chief Justice
cc:

The Conference

.-

"
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CHAMBERS OF

JUSTICE WILLIAM H . REHNQUIST

June 30, 1983
Re:

No. 81-2101 Pennhurst State School & Hospital
v. Halderman

Dear Chief:
While I have no objection to deleting the Special Master
issue from those to be reargued, I think the "comity" issue
as well as the Eleventh Amendment issue should remain in
the case.
Sincerely, ~~

lA
The Chief Justice
cc:

I
·II

!I
I
I

I

The Conference
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CHAMB E RS OF

.JUSTICE HARRY A. BLACKMUN

Re:

June 30, 1983

No. 81-2101, Pennhurst State School
and Hospital V. Halderman

Dear Chief:
My preference is to
Eleventh Amendment issue.

confine

Sincerely,

11~'-

The Chief Justice
cc: The Conference

reargument

to

the

~tt}tumt <!feud of

t!tt 1!fuittb ~tafts
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CHAMBERS OF"

June 301 1983

JUSTICE THURGOOD MARSHALL

Re:

No. 81-2101 - Pennhurst State School
and Hospital v. Halderman

Dear Chief:
I would prefer to limit to the Eleventh
Amendment issue.
Sincerely,

ch.vt
T.M.

The Chief Justice
cc:

The Conference

I

C H A MB E R S OF

.JU S TICE SA ND R A DAY O'CO NNOR

June 30, 1983

No. 81-2101

Pe nnhurst State School &
Hospital v. Halderman

Dear Chief,
I ' would prefer to have the reargument cover
the comity issue as well as the Eleventh Amendment
issue.
Sincerely,

The Chief Justice

Copies to the Conference
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CHAMBERS OF"

THE CHIEF JUSTICE

June · 30, 1983

Re:

81-2101 - Pennhurst State School .& Hospital v. Halderman

Dear John:
Your memo of June 29 leads me to agree that we do not need
the Special Master issues argued. I would vote to eliminate that
subject from the reargument.

you

I am inclined to let the comity issue remain, although, as
chief concern has been on the Eleventh Amendment.

Justice Stevens
Copies to the Conference
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CHAMBERS OF"

.JUSTICE

w .. .

.J. BRENNAN, JR.

June 30, 1983

No. 81-2101
Pennhur st State School
& Hospital v. Halderman

Dear Chief,
I agree with John's suggestion that
the reargument be limited to the
Eleventh Amendment issue.
Sincerely,

The Chief Justice
Copies to the Conference
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Dear Chief:
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Dear Chief,
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The Chief Justice
Copies to the Conference
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Dear Chief
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07/01/83
MEMORANDUM TO NEW CLERKS

From: Mark
Re:

Pennhurst State School v. Halderman, No. 81-2101

This case was held over for
as well as the clerk 1 s

file

reargument.

that I

The central file,

have left,

tells the whole

sorry story.
The

problem with

this case,

from our

Chief, who we need as a fifth vote.
the outcome,
cause he

perspective,

is

the

He appears sympathetic to

but has refused to join the Justice 1 s opinion be-

believes

that

it overrules

too many prior cases.

In

particular, he refers to Siler and Greene; yet it also is noteworthy that his draft concurrence accused us of repudiating Osborn, Ashwander, and Gibbs as well.
The Justice would like a clerk to work on a memo that will
attempt to confront and rebut this accusation.

This will not be
~

easy;

the

result

in a case like Siler -- relief against state·

officials on the basis of state law -- will be forbidden under
our opinion.

But the goal is to indicate that the issue decided

in

was

Pennhurst

not

actually

addressed

before,

and

that

the

basic principles in these cases are preserved in non-11th Amendment cases.
What

the Justice would

like

is

a memo

that describes

the

facts and holdings in these basic cases, and traces their history
to present.

In conjunction with this, he also would like a sum-

mary of the cases that Justice Stevens 1

opinion will undercut,

2.

e.g., Malone,

Larson, Treasure Salvors.

We want to show that,

either way, some precedent is being ignored.
rial can be found

in the draft opinions;

Most of this mate-

the goal is to try to

write a concise memo that puts the best light on this matter.
It also may be worth just thinking a bit about the old cases
on which Justice Stevens relies.

Is there any additional argu-

ment for distinguishing these cases that our current draft does
not make?

For example,

Pennhurst-type
could
Siler)

have

suit

been

the cases came down at a time where a

{with

extraordinary

anticipated;

also,

some

relief)
of

the

seem to be "ultra vires" types of cases.

simply

never

cases

{e.g.,

In short, some

"creative lawyering" could be important in fending off the charge
that

we

are

overruling

countless

cases.

In

this

regard,

you

might look at the 2 or 3 diversity cases

{e.g., Scully v. Bird)

that Justice Stevens

these

relief on heavily;

are

have implicitly admitted do support the Stevens view.

the ones we

