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use of feligioﬁs stbolisﬁ'is uncéﬁstifufiéhalhifAit“haéA£ﬁe
effect of endorsing religious beliefs, and the effect of the
government’s use Qf.religious_symbplism depends upon its context.
These géneral principles are sound; and have been.adoptea:by the
court in subsequent cases." 492 U.S. at 597. The Allegheny
decision involved two distinct holiday displays. In the first,
the Court determined that a solitary creche displayed on the
grand staircase of the county courthouse violated the
Establishment Clause. The Court noted that "unlike in Lynch,
nothing in the context of the display detracts from the creche’s
religious message." Allegheny, 492 U.S. at 598. The creche in
Allegheny, like the menorah in City park, “stands alone: it is
the single element of the display the Grand Staircase." Id.

The second holiday display at issue in Allegheny involved an
eighteen foot Chanukah menorah erected outside the City-County
building and immediately adjacent to the city’s forty-five foot
Christmas tree. 1In allowing the display, the majority found,
that "[(t]he necessary result of placing a menorah next to a
Christmas tree is to create an "overall holiday setting". . . ."
Allegheny, 492 U.S. at 614. Relying on Lynch, the Court held
that the menorah in combination with the Christmas tree did not
contravene the Establishment Clause because such a display does
not promote or endorse the béliefs of any particular faith.
Allegheny, 492 U.S. at 621.

Relying on the guidance set forth by Lynch and Allegheny,

the menorah in City park cannot be allowed to stand. The









C. THE DISPLAY OF SOLITARY AND UNATTENDED RELIGIOUS
SYMBOLS ON GOVERNMENT LAND GIVES THE APPEARANCE OF
GOVERNMENT SUPPORT AND IS THEREFORE PROHIBITED UNDER
THE ESTABLISHMENT CLAUSE.

" Private religious messages in ‘the form of symbols may be
converted into state~sponsored speech. '"When a symbol is
implanted on public land that land uniquely becomes the message
bearer, and because, concomitantly, there are no persons present
to whom the receiver of the religious message can attribute the
speech, the possibility that those recei?ing the message will
assume it is supported by the state is particularly present."

McCreary v. Stone, 575 F.Supp. 1112, 1131 (S.D.N.Y. 1983), rev’d,

739 F.2d 716 (24 Cir. 1984), aff’d by an equally divided Court

sub nom. Board of Trustees v. McCreary, 471 U.S. 83 (1985).

The decisional caselaw in support of the proposition
articulated in McCreary is well established. The eleventh
circuit found that a large, lighted Roman cross situated on state
park property, far from any public buildings, violated the

Establishment Clause. ACLU v. Rabun County Chamber of Commerce,

678 F.2d 1379 (11th Cir. 1982). The court noted that "[w]hen a
government permits religious symbols to be constructed on public
property; its ability to articulate a secular purpose becomes the
crucial focus under the Establishment Clause." Id. at 1390.

The court in Rabun could find no articulable secular purpose
largely because the solitary Roman cross was universally regarded
as a purely religious symbol. Similarly, the isolated menorah in
City Park conveys no articulable secular purpose and as such
creates the impermissible appearance of fusing Church and State
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1. THE COURT OF APPlEALS’ CRITICISM OF THE DISTRICT COURT'’S
RELIANCE ON ALLEGHENY IS ERRONEOUS

In furtherance of its public forum argument, the court of
appeals dismisses the district court’s reliance on Allegheny. In
a footnote to the majority opinion of Allegheny, Justice Blackmun
indicates that the steps of the courthouse were not a public
forum. Allegheny, 492 U.S. at 600, n. 50. From this, the court
of appeals revises the holding of Allegheny by stating: "[i]t is
important to note, however, that the court specifically stated
when holding the creche to be unconstitutional that the stairs of
the courthouse were not a public forum." Danburg, 1 F.3d at 9.

The court of appeals would have this Court believe that
Allegheny was decided on the issue of whether or not the Grand
Staircase of the courthouse was a public forum. This is clear
error. Allegheny, like Lynch before it, was decided primarily by
analyzing the context in which the religious symbols appeared and
whether or not such context had the effect of government
endorsement of religion. Such being the case, the district
court’s reliance on Allegheny is well-reasoned, notwithstanding
the logic of the court of appeals.

In a further stretch, the court of appeals then goes on to
conclude "that if the stairs had been a public forum, a different
analysis would be appropriate and possibly a different outcome."
Danburg, 1 F.3d at 9. Nothing in Justice Blackmun’s opinion
implies that if the stairs had been a public forum the Allegheny
decision would have come out differently. Nor does it follow
that the first supposition necessarily leads to the second.
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maintains that this tenuous decision no longer carries
substantial precedent in view of this Court’s subsequent holding

in Allegheny.

Moreover, in Kaplan v. City of Burlington, 891 F.2d 1024 (2d

Cir. 1989), the Court of Appeals for the Second Circuit distanced
itself considerably from its prior holding in McCreary.

Comparing the factual similarities between McCreary and Kaplan,
the court noted: "We are aware that appellees would have a much
stronger case were it not for Allegheny, because of our own

court’s decision five years ago in McCreary." Kaplan, 891 F.2d

at 1027. Though the issue was the same in McCreary and Kaplan,
the second circuit reached the opposite conclusion in the latter
and noted "that McCreary is not dispositive here." 1Id.

Kaplan, factually similar to the case at bar, involves the
Chanukah display of an unattended, solitary menorah in a public

park in close proximity to government buildings. Kaplan v. City

of Burlington, 891 F.2d 1024 (2nd Cir. 1989).

Like Danburg’s City Park, Burlington’s "City Hall Park is a
traditional public forum, and is frequently used by members of
the public for a wide variety of social, artistic, commercial,
and political events, including fund raising." Id. at 1026.
Similar to Danburg’s park, none of the other uses of Burlington’s
park involved displaying "an unattended, solitary religious
symbol." Id. Additionally, Burlington’s City Hall Park is
bordered by buildings whose sole purpose is governmental, as is

the case with the buildings on the perimeter of Danburg’s park.
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