




















































































































































































































































































































Ui Sk toult Ubgﬂlluil o=
‘to_show signs of age

. By Jim Mann - !
. Lios Angeles Times
: _ WASHINGTON — Eight years ago, Supreme Court
; - Justice Hugo L. Black asked his son, Hugo Jr., to fly up
‘ " from Florida to Washington.

"Boston Globe"
October 8, 1979

. “Son,” said Black, who was then 85 years old, “I can’t
-do my job, 'cause | can’t see. I've got to quit. [ always told
"you I would know when [ had to get off the court — and
the time has come.”

- Even the two men once considered the court’s youth
wing, Justices Potter Stewart and Byron R. White —
bath of whom were appointed while in their early 40s —
have reached the point at which, in virtually any other

Black handed his son a letter of resignation to give to !
job, they would be considering retirement.

President Richard Nixon. But Hugo Jr. temporarily pock- x X i
eted the letter. Both he and his father’s doctors held on to - Stewart is now 64 and White 62. In the past two years,

theé hope that the justice might make a miraculous recov- White'’s athletic frame has taken on a thin, almost emaci-
ery. ated look, causing observers to question whether he has

some undisclosed ailment. None has been reported.

-* The only two justices who seem to have most of their
careers on the Supreme Court still in front of them are
Stevens, 59, and Justice William H. Rehnquist, 54. It is
these two men who appear the most actively engaged in
the court's cases; both could remain on the bench until
well into the 1990’

- However, so far none of the justices’ health problems.
have reached the stage where they are seriously hamper-
ing the court’s work — as did the stroke that led to Doug-
las's retirement in 1975. Douglas was away from the
court for five months, slowing down the court’s opinion-
writing while his law clerks shuttled papers back and
forth to his hospital bed. ‘

Finally, weeks later and only eight days before
' Black’s death, his family gave in and let him step down
from the court.

-The story tells something of the difficulty Supreme
Court justices have always had in deciding when to re-
tire. Many who serve on the court dream of celebrating
their 90th birthdays on the bench, as did Justice Oliver
Wendell Holmes. And even those who consider resigning
earlier are sometimes dissuaded from doing so by family,
friends or even doctors.

As the Supreme Court headed by Chief Justice War--

ren E. Burger begins a new term, however, it appears
that several of its members are beginning to wonder
whether, as Black would put it, the time may soon be
‘eoming.

The Burger court is beginning to show signs of age.
Since the tumultuous period from 1969 to 1971 when four
justices stepped down and were replaced by Nixon, the
caurt. has been remarkably stable. For the past eight
years, the only change in personnel has been the replace-
ment of Justice William O. Douglas by John Paul Ste-
vens.

_ Now, five of the nine justices, including three of the
Nixon appointees, have passed the age of 70 and all five
arg exhibiting varying degrees of wear and tear. Thus it
sepms probable that within the next three years, at least
ome justice, and perhaps as many as three or four, will
dem({e to retire.

E\Ien one retirement can have vast repercussions for
the pourt and for the laws that govern the nation. The
Burger Court, like its predecessors, has decided a num-
ber of important cases by a single vote.

The 1978 decision permitting Allan P. Bakke to enter
the University of California at Davis medical school but
uphulding the concept of affirmative action came on a 5-
to=4 vote. So did last July’s ruling that the press and pub-
lxe have no right to attend pretrial hearings.

:'Those brelieved to be in the most fragile health at the
moement are Justices Lewis F. Powell Jr. and William J.
Brennan Jr.

)’4 % - Powell, 72, underwent major Surgery for a tumor of
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ﬁe colon last March. The growth was later reported to be

~E’"\»Xwemgn Powell returned to the bench in April, but was

5,
S

also treated again briefly over the summer for a urologi-
caj problem.

».Powell complained of {atigue last spring and has told
fribnds he thought brie{l: :hen of retiring. He has appar-
enlly decided to stay on for now, but any further health
probléms could cause him to step aside.

:Brennan, 73, was operated on for cancer of the vocal
cotds in January, 1978. He returned to full-time activity
atithe court a month later, Early in September, while re-
turning from summer vacation on Nantucket, he suffered
a slight stroke, affecting a hand, arm and leg.

~Brennan is already back at the court, and his doctors
say that his mental faculties are as sharp as ever. But his
right hand is still weak, and Brennan is right-handed.
“He writes with difficulty, and his writing is not very
legible,” one acquaintance said recently. Until his hand
improves, Brennan may dictate his memos and opinions.

* The other justices over 70 have also had health prob-
lems. Justice Thurgood Marshall, 71, seems strong at the
mbment, but he suffered a heart attack in 1976, and re-
mains considerably overweight. Justice Harry A. Black-
miun, 70, had prostate surgery two years ago. And Burger,
72; was hospitalized for eight days for a lower back ail-
ment in 1977,

justices, although the court has upheld mandatory-te-
tirement laws for other occupations.

that Congress might want at some point to set manda-
torv retirement ages for the justices.

s.llggestlon that a mandatory-retirement age be set for
cardinals; no one acted on the proposal, and it hasn’t
béen mentioned lately.

been on the federal bench for 10 years may retire at full
pay All the septuagenarians on the court but Powell al-
ready qualrfy — and Powell, the wealthiest man on the
court, is not likely to let a pension stand in his way if he
should decide he would like to step down.

retirement at the court is President Jimmy Carter. At the
moment, Carter is still in the running to become the first
American President since Andrew Johnson, more than a
céntury ago, to leave the White House without appoint-

ydm;mstratlon officials believe Carter would seize the

. There is, of course, no fixed retirement age for the

- In 1971, while Black and Douglas were still on the
ourt Burger, in his role as judicial reformer, suggested

- But Burger’s idea met the same fate as Pope Paul VI's

% Under current federal law, justices over 70 who have

= Among those watching closely for the possibility of a

ng a single Supreme Court justice.
.. Should any vacancy occur within the next year, many

dgo;tumty to appoint the first woman justice in the na-
5n& history. The all-male Burger court has beeu repeat-
b{éonfronted in recent years wnh sex-discrimination
1"abortion cases.;
Cgrter has already named nine women to the federal
pesls courts, the highest rung in the federal judiciary
cept for the Supreme Court. The speculation here is
1t Carter would elevate one of these women — pethaps

. Judge Patricia M. Wald of the District of Columbia or
Judge Amalya L. Kearse of New York City — to the Su-
preme Court. Secretary of Health, Education and Wel-
fare Secretary Patricia Roberts Harris also seems to have
aspirations for a court appointment.

Should Carter leave the White House, of course, the
picture would change.

'If Sen. Edward M. Kennedy were to succeed Carter,
he would be under the same pressures as Carter to name
a woman justice or a black if Marshall retires. But he
might not consider the same candidates.

For example, McCree's chances would diminish; al-
though he has been a loyal Carter Adninistration offi-
cial, he has also unpopular with some civil rights and
women's groups because of positions he took within the
Department of Justice in the Bakke case and on the ques-

“tion of veterans’ preferences.

If a Republican should be elected President, former
Housing and Urban Development Secretary Carla A.
Hills and US Circuit Judge Cornelia G. Kennedy would
be prime candidates. So would former Secretary of
Transportation Secretary William T. Coleman, a well-es-
tablished black lawyer and longtiine civil rights support-
er.
















































