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;Regents of the University ofl
Clllifornia, Petitioner,
On Writ of Certiorari to the
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Allan Bakke.
[May ·-, 1978]
Ma. JusTICE PowELL announced the judgment of the Court.
This case presents a challenge to the special admissions
program of the petitioner, the Medical School of the University
of California at Davis, which is designed to assure the admission of a specified number of students from certain minority
groups. The Superior Court of California sustained respondent's challenge, holding that petitioner's program violated the
California Constitution, Title VI of the Civil Rights Act of
1964, 42 U. S. C. § 2000d, and the Equal Protection Clause of
the Fourteenth Amendment. The court enjoined petitioner
from considering respondent's race or the race of any other
applicant in making arlmissions decisions. It refused, however, to order respondent's admission to the Medical School,
holding that he had not carried his burden of proving that he
would have been admitted but for the constitutional and statutory violations. The Supreme Court of California affirmed
those portions of the trial court's judgment declaring the
special admissions program unlawful and enjoining petitioner
from considering the ra.ce of any applicant.* It modified that
*MR. Jus'!'ICE STEVF;Ns attempts to portray · the judgment. of the
California. court as limited to prohibiting the considera.tion of race only in
pa..."Sing upon Bakke's application. Post, at 1-4. It must be remembered,
however, that petitioner here ccross-complained in the trial court for a
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portion of the judgment denying respondent's requested
injunction and directed the trial court to order his admission.
For the reasons stated in the following opinion, I believe
that so much of the judgment of the California court as holds
petitioner's special admissions program unlawful and directs
that respondent be admitted to the Medical School must be
affirmed. For the reasons expressed in separate opinions, my
Brothers
,
, and
---concur in this judgment.
I also conclude for the reasons stated in the following
opinion that the portion of the court's judgment enjoihing
petitioner from according any consideration to race in its
admissions process must be reversed. For reasons expressed in
decla.m.tc;>ry judgment that ib; :special program was constitutional and lost.
The trial court.'s judgment that the special program was unlawful was
affirmed by the California Supreme Court in a.n opinion which lett no
doubt tlult the rea:;on for its holding wa;; petitioner's use of race in
consi~eration of any candidate's application. Moreover, in explaining the
Scope of its holding, t.he court quite dearly stated that petitioner was:
prohibited from taking rare into account in any way in making admissions
decisions :
:'ln addition, the Univer~;ity may properly a:; it in fact does, consider other
ftwtors in evaluating an applieant, surh a~ the personal interview, recom..
merldations, charactt>r, and matter~ r<>htting to thl' needs of the professio~
an<l society, such a..~ an applicant';; prol'e8:sional goals. In short, the
stand3.rds for admission Nnployed by the University are not. constitutionaJly
infirm except to the extmt that they arP utilizPd in a, racially discriminatory
manner. Disadvantaged applicants of all rae('" must be eligible for
sympathetic consideration, and no applicant may be rt•jectro because of
his race, in favor of another who is lt>S.s qualifi<>d, a:; mP~I~Itt'{>d by standards
applied without. r<>gard to rae<>. We rPiterate, in view of the dissent's·
misinterpretation, that we do not rom1>el the Univen,ity to tltilize only
't.he ljighest objective academic credentials' as the criterion for admission.""
IS Cal. 3d 34, 54-55, 553 r. 2d 1152, 1166 (1976) (footnote omitted) .
This explicit. statemt>nt maket~ it unrea:;onablt> to assume that the rea.ch of'
the California court's judgment can be limited in the manner sugge:;ted by
MR. JUSTIC~~ STEVENS.
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separate opinions, my Brqthers - - - - - - - - - - - and
concur in this judgment.
Accordingly, the judgment below is

Affirmed in part and "reversed in part.
I
The Medical .School pfthe University of Californja at Davis
opened in 1068 with an entering class of 50 students. In 1971,
the size of the entering class was increas~d to 100 students, a
level at which it remains. No admissions program for disadvantaged oi' ~inprity students existed when the school opened,
and the first. cl~s .contained three Asians ·but no blacks, no
Mexican-Americans, and no American Indians. ··Over the next
two years, the faculty d~vised a special admissions program to
increase the r~presentation of "disadvanta.gedn students in
each medical school class. 1 The special program consisted of
1 Material distribute4. to applicants for the class entering in 1973
described the special admissions program as follows:
"A special subcommittee of the Admissions Committee, made up of
faculty and medical students from minority groups, evaluates applications
from economically and/ or educationally disadvantaged backgrounds. The
applicant may designate on the application form that he or she requests
such a.n evaluation. Ethnic minorities are not categorically considered
under the Task Force program unless they are from disadvantaged backgrounds. Our goals are (1) a short range goal in the. identifieation and
recruitment of potential candidates for admission to medical school in the
near "future, and (2) our. long range goal is to stimulate career interest in
health professions among junior high a.nd high school students. ·
. "After· receiving· all pertinent infonnation selected applicants will receive
a letter inv.iting them to, our School of Medicine in Davis for an interview.
The interviews are conducted by at least one facujty Jl)ember and one
student member of the Task .Force Committee. Recommendations are
theJi made to th!'l Admissions Committee of the medical school. Some of
the Task Force Faculty are also members of the Admissions Committee.
, "Long~range goals will lie approached by meeting with counselors and
students. of f)chools with iarge, minority populations, as well as with local
'.
yol}th and.adult .comm~nity groups.
uApplica.tions for financial aid are available only after the applicant has

(
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a separate admisstons system operating in coordination with
the regular admissions process.
Under the regular admissions procedure, a candidate could
submit his application to the medical school beginning in July
of the academic year preceding the year for which admission
was sought. Record ·149. Because of the large number of
applications, 2 the admissions committee screened each one to
select candidates for further consideration. Candidates whose
overall undergraduate grade point averages fell below 2.5 on
a scale of ·4.0 were smp.marily rejected. !d., at 63. About
one out of six applicants was invited for a personal interview.
Ibid. F-ollowing · the interviews, each candidate was rated
on a scale of 1 to 100 by his interviewers and four other
members of the admissions committee. The rating embraced
the interviewers' summaries, the candidate's overall grade
point average, grade point avera.ge in science courses, and
scores on the· Medical College Admissions Test (MCAT),
letters of recommendation, extractJrricular activities, and other
bee~ accepted and can only be awarded after registration. Financial aid is
available to students in the form of scholarships and loans. In addition
to the Regents' Scholarships and the President's Scholarship programs, the
medical school participates in the Health Professions Scholarship Program,
wl1ich makes funds available to students who otherwise might not be able
to pursue a medical education. Other scholarships and awards are avail·
able to students who meet special eligibility qualifications. Medical students
are also eligible to participate in the Federally Insured Student Loan
Program and the American Medical Association Education and Research
Foundation Loan Program.
"Applications for Admissions are available from:
"Admise:ions Office
School of Medicine
University of California.
Davis, California 95616"
Record 195. The letter distributed the following year was virtually identical, except that the third paragraph was omitted.
2 For the 1973 entering class of 100 sea.ts, the Davis medical school
.received 2,464 applications. Record 117. J"or the 1974 entering class,
'3,737 applications were submitted. /d., at 289 •

.,,
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hipgraphical -data. Id., at 62. The ratings were added together to arrive at each candidate's' ''benchmark" score. Since
five committee members rated each candidate in 1973, a perfect
score was 500; in 1974, six members rated each candidate, so
that a perfect score was 600. The full committee then
reviewed the file and scores of each applicant and made offers
of admission on a "rolling" basis. 3 The chairman was responsible :for placing names on the waiting list. They were not
placed in strict numerical order; instead, the chairman had
·disc,retion .to include persons with "special skills.'; Ibid.
The special admissi~ns program opera.t ed with a separate
committee, a majority of whom were members of minority
groups. /d., at 163. . On the 1973 appllication form, candidates were asked to indicate whether they wished to be
consi~ered as "economically and/or educationally disadvantaged" applicants; on the 1974 form the question was whether
. they wished to be considered as members of a "minority
... ,group," .'\vhjch · the medical school apparently viewed as
"Blacks," "9hicano~;" "Asians," and "American Indians." ld.,
at .65-66, 1"46, 197, 203-205-, 216-218. If these questions were
answered affirmatively, the ~pplication was forwarded to the
special admissions committee. No formal .definition of "disadvantage" was ever produced, id., a.t 163-164, but the chairman
of· the · special committee screened each applica.tion to see
whether it reAected economic deprivation:' · Having passed
this initial hurdle, the applications then were rated by the
special committee in a fashion similar to that used by the
8 Th~t is, applications were considered and acted upon as they were
:received, so that the process of filling the class took place over a period of
·months, with later applications being considered against those still on file
from earlier in t~ year. R,ecord 64.
4 The chairman norrii~~:lly cl)ecked to see if, amo~g other things, the
applicant had been· gra,rite<l a waiver of the school's applicatio.n fee, which
required a means t:est; whether the a.pplicant had worked during college or
i~terrupted his education ~ support himself or his famjly; and whether
the applicant was a member of a minority group. Record 65-66.
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general aqmissions committee, except tha.t spepial candidates
did not have to meet the 2.5 grade po~nt average cut-off applied
to regular applicants. About one-fifth of the total number of ·
special applicants were invited for interviews in 1973 and
1974. 5 Following each interview, the s.pecial committee assigned each special applicant a benchmark score. The special
committee then presented its ·top choices to the general
admissions committee. The latter did not r11te or compare the
special candidates against/the general applicants, id., at 388, but
could reject recommended special candidates for failure to
meet course requirements or other specific deficiencies. !d.,
at 171-172. The special committee con'tinued to recommend
spec\al applicants until a number pr~scribed by faculty vote
were admitted. While the overall class size was still 50, the
prescribed t:tumber was eight; in 1973 and 1974, when the class
size had . doubled to 100, the prescriped number of special
admissions also doubled, to 16. !d., at 164, l66. .· .
From the year of the increase in class. size-1971-through
1974, the special program resulted in the admission of 21 black
students, 30 Mexican-Americans, and 12 Asians, for a total of
'63 minority students. · Over the same period, the regular ad'missions program produced one black, six J\.1exican-Americans,
and 37 Asians, for a total of 44 minority students~ 6 Although
'
5

For· the class entering in 1973, the total number of special applicants
was 297, of whom 73 were white. In 1974, 628 persons applied to the
sp~ial committee, of whom 172 were white. Record 133-134. ·
6 'The following table provides a year-by-y-ear coiTJparisoq of minority
admissions at the Davis Medical School :
Special Admissions J:'rogram
General Admissions
Total
Bl"clc~ Chicanos 'Asians Total Bhtcks . Chicanos ' Asians

1970 .. .. 5
3
1971 . ... 4
9
1972 .... 5
6
8
1973 .. .. 6
1974 .... 6
7
Record 216-218. Sixteen

0
8
0
2
15
1
16
5
0
2
16
0
3
16
0
persons were admitted

0

Total

12
4
4
o· 8
24
9
0
27
11
11
13
31
2
15
4'
25
5
9
under the special progra~
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disadvantaged whites applied to the special program in large
nwnbers, ~ee n. 5, supra, nom~ received an offer of admission
through that process. Indeed, in 1974, at least, the special
-commit·tee :explicitly considered only "disadvantaged" special
applicants who were members of one of the designated minority
groups. Record 171. ·
Allan Bakke is a white male who applied to the Davis
Medical School in both 1973 and 1974. In both years Bakke's
application was considered by the general admissions program,
and he received an interview. His 1973 interview was with
· Dr. Theodore H. West, who considered Bakke "a very desirable
applicant to [the] medical school." Id., at 225. Despite a
. strong benchmark score of 468 out of 500, Bakke was rejected.
His application had come late in the year, and no applic~nts
in the general admissions process with scores below 470 were
'accepted after Bakke's application was completed. I d., at 69.
There were four special admissions slots unfilled at that time,
however, for which Bakke was · not considered. Id., at 70.
After his 1973 rejection, Bakke wrote to Dr. George H. Lowrey,
Associate Dean and Chairman of the Admissions Committee,
protesting that the special admissions program operated as a
racial and ethnic quota. I d., at 259.
·
Bakke's 1974 a.pplication was completed early in the year.
I d., at 70. . His student interviewer gave him an overall rating
of 94, finding him "friendly, well tempered, conscientious and
delightful. to speak with." Id., at 229. His faculty interviewer was, by coincidet~ce, the same Dr. Lowrey to whom he
had written in protest of the speciaJ admissions program. Dr.
·Lowrey found .Bakke "rather limited in his approach" to the
problems of the medical profession and found disturbing .
Bakke's "very definite opil)ions which were based more on his
personal viewpoints than upon a study of- the total problem."
in 1974, ibid., but one Asian withdrew .before t~ start of classes, and the .
vacancy was filled by a candidate from the general admissions waiting list.
Brief for Petitioner 4 n. 5.
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at 226. Dr. Lowrey gave Bakke the lowest of his six
ratings, an 86; his total was 549 out of 600. ld., at 230.
Again, Bakke's application was rejected. In neither year did
the chairman of the admissions committee, Dr. Lowrey, exercise his discretion to place Bakke on the waiting list. ld., at
64. In both years, ~pplicants were admitted under the special
program with grade point ·averages, MCAT scores, and bench
mark scores significantly lower than Ba.kke's. 7
· After the second rejection, Bakke filed ·the instant suit in
the Superior Court of Calitornia. 8 He sought mandatory,
7 The following ·table compares Bakke's science grade point avera.ge,
overall grade point average, and MCAT Scores with the average scores of
regular admittees and of special admittees in both 1973 and 1974. Record

210,,223, 231, 234:
Class Entering in 1973
SGPA

OGPA

MCAT (Percentlles)
Quanti·
Verbal
tatlve
Science

Bakke .... . .•..•.•. . . 3.44
3.51
96
Average of
Regular Admittees. . 3.51
3.49
81
Average of
2.88
Special Admittees ... 2.62
46
Class Entering in 1974
SGPA

OGPA

Gen.
Infor.

94

97

7Z

76

83

69·

24

35

33•

MCAT (Percentiles)
Quanti·
tatlve
Verbal
Science

Gen.
Infor.

Bakke .•. •. .. o o • • • • • • 3.44
72
97
3.51
96
94
Average of
72~
3.29
Regular Admtttees. . 3~36
69
67
82
Average of
2.62
Special Admittees ... 2.42
34
30
37
18
Applicants admitted under the special program also had benchmark
scores significantly lower than many students, including Bakke, rejected
~nder the general admissions program, even though the special rating
system lJ.pparently gave credit for overcoming "disadvantage." Record
181, 388.
8 Prior to the actual filing of the suit, Bakke discussed his intentions with
Peter C. Storaudt, Assistant to the Dean of Admissions at the Davis Medjcal School. Record 259-269. Storandt. expressed sympathy for Bakke's
position and offered advice on litigation strategy. Several amici imply
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injunctive, and declaratory relief compelling his admission to
the Medical School. He alleged that the Medical School's
special admissions program operated to exclude him from the
school on the basis of his race, in violation of his rights under
the Equal Protection Clause of the Fourteenth Amendment,"
Art. I, § 21 of the California Constitution,lQ and § 601 of Title
VI of the Civil Rights Act of 1964, 42 U.S. C.§ 2000d. 11 The
University cross-complained for a declaration that its special
admissions program was lawful. The trial court found that
the· special program operated as a racial quota, because minor·
ity applicants in the special program were rated only against
one another, Record 388, and 16 places in the class of 100 were
reserved for them. /d., at 295-296. Decla.ring that the University could not take race into account in making admissions
decisions, the trial court held the challenged program violative
of the Federal Constitution, the state constitution and Title
VI. The caurt refused to order Bakke's admission, however,
holding that he had failed to carry his burden of proving that
he would have been admitted but for the existence of the
special program . .
that these discussions render Bakke's suit "collusive." There is no indication, however, that Storandt's views were those of the medical school or
that anyone else at the school .even was aware of Storandt's correspondence
and converSations with ·Bakke. Storandt is no longer with the University.
9 " • •• [N]or shall any State . .. deny to any person within its
jurisdiction the equal protection of the laws."
tj) "No special privileges or immunities shall ever be granted which may
not be altered, revoked, or repealed by the Legislature; nor shall any
citizen, or class of citizens, be granted privileges, or immunities which, upon
the same tertns, shall not be granted to an citizens...
This section was recently repealed and its provisions added to Art. I, § 7
of the state constitution.
11 Section 601 of Title VI provides as fonows :
"No person in the United States shall, on the ground of race, c9lor, or
national origin, be excluded from participation in, be denied the 'benefits
of, or be subjected to discrimination under any pro~am pr activity receiving
J'ederal financial assistance."
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Bakke appealed from the portion of the trial court judgment
denying him admission, and the University appealed from the
decision that its special admissions program was unlawful and
the order enjoining it from considering race in the processing
of applica.tionso The Supreme Court of California transferred
the case directly from the trial court, "because of the importance of the issues involved/' 18 CaL 3d 34, 39, 553 Po 2d
1152, 1156 (1976)0 The California court accepted the findings
of the trial court with respect to the University's programo 12
Because the special admissions program involved a racial
classification, the supreme court held itself bound to a.pply
strict scrutinyo Ido, at 49, 553 P. 2d, at 1162-11630 It then
turned to the goals the University presented as justifying the
special programo Although the court agreed that the goals of
integrating the medical profession and increasing the number
of physicians willing to serve members of minority groups were
compelling state interests, id., at 53, 553 P. 2d, at 1165, it
concluded that the special admissions program was not the
least intrusive means of achieving those goalso Without passing on the state constitutional or the federal statutory grounds
cited in th'e trial court's judgment, the California court held
that the .Equal Protection Clause of the Fourteenth Amendment required that 11no applicant may be rejected because of
his race, in favor of another who is less qualified, as measured
by standards applied without regard to raceo" Ido, at 55, 553
r. 2d, at 1166.
Turning to Bakke's appeal, the court ruled that since Bakke
had established that the University had discriminated against
:him on the basis of his race, the burden of proof shifted to
the University to demonstrate that he would not have been
· admitted even in the absence of the special admissions pro12 Indeed, the University did not challenge the finding that applicants
who were not members of a minority group were excluded from consideration in the special admissions proce&;. 18 Cal. 3d, at 44, 553 Po2d, at 1159o,
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'g ram. 13 ld. , at 63-64, 553 P. 2d, at 1172. The court analogized Bakke's situation to that of a plaintiff under Title VII
to the Civil Rights Act of 1964, 42 U. S. C. §§ 2000e-17,
see, e. g., Franks v. Bowman Transportation Co., 424 U.S. 747,
772 (1976). Ibid. Oh this basis, the court initially ordered
a remand for the purpose of determining whether, under the
newly allocated burden of proof, Bakke would have been
admitted to either the 1973 or the 1974 entering class in the
absence of the special admissions program. Appendix A to
Application for Stay, at 48. In its petition for rehearing below,
however, the University conceded its inability to carry that
burden. Appendix B to Application for Stay, at 19--20.14 The
ta Petitioner has not chaUe~ged this aspect of the decision. The issue of
the proper pla.cement of the J?urden of proof, then, is not before us.
14 Several amici suggest that Bakke lacks standing, arguing that he never
showed tha.t his injury-exclusion fr.om the medical school-will be
redressed by a fa.vorable decision, and that the petitioner "fabricated"
jurisdiction: by conceding its inability to meet its burden of proof. Petitioner does not object to Bakke's standing, but. inasmuch as this charge
concerns our jurisdiction under Art. III, it must be considered and rejected.
First, there appears to be no reason to question the petitioner's concession.
It. was not an attempt to l'Jtipula.te to a conclusion of la.w or to disguise
aetual fa.cts of record. Compare Swift & Co. v. Hocking Valley R. Co.,
243U.S. 281 (1917) .
·
. Second, even if Bakke had been unable to prove that he would have been
admitted in the absence of t.he special program, it would not follow that he
lacked standing. The constitutional element of standing is plaintiff's
demonstration of any injury to himself that is likely to be redressed by
favorable decision of his claim. Warth v. Seldin, 422 U.S. 490, 498 (1975) .
The trial court found such an injury, apart from failure to be admitted,
in the University's decision not to permit Bakke to compete for all 100
places in the class, simply because of his race. Record 323. Hence the
constitutional requirements of Art. III were met. The question of respondent's admission vel non is merely one of relief.
Nor is it fatal to Bakke's standing that he was not a "disadvantaged''
applicant. Despite the program's purported emphasis on disadvantage, it
was a minority enrollment program with a secondary disadvantage element.
White disadvantaged students w.ere never considered under the special
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California court thereupon amended its opinion to direct that
the trial court enter judgment ordering Bakke's admission to
. the medical school. 18 Cal. 3d, at 64, 553 P. 2d, at 1172.
That order was stayed pending review in this Court. 429 U. S.
953 (1976). We granted certiorari to consider the important
constitutional issue. · 429 U.S. 1090 (1977) .
II
In this Court the parties neither briefed nor argued the
applicability of Title VI of the Civil Rights of 1964. Rather,
as had the California court, they focused exclusively upon the
validity of the special admissions program under the Equal
Protection Clause. Because it was possible, however, that a
decision on Title VI might obviate resort to constitutional
interpretation, see Ashwander v. TVA, 297 U.S. 288, 346-348
(1936), we requested supplementary briefing on the statutory
issue.
A
At the outset we face the question whether a right of action
for private parties exists under Title VI. Respondent argues
that there is a private ' right of action, invoking the test set
forth in Cort v. Ash, 422 U. S. 66, 78 (1975). He contends
that the statute creates a federal right in his favor, that
legislative history reveals an intent to permit private actions/ 5
that such actions would further the remedial purposes of
the statute, and that enforcement of federal rights under the
Civil Rights Act generally is not relegated to the States. In
addition, he cites several lower court decisions which have
recognized or assumed the existence of a private right of
action. 16 Petitioner denies the existence of a private right of
program, and the University acknowledges that its goal in devising the
program was to increase minority enrollment.
15 See, e. g., 110 Cong. Rec. 5255 (1964) (remarks of Sen. Case) .
t 16 E. g., Boissier Parish School Board v. Lemon, 370 F . 2d 847, 851-852
{CA5), cert.. denied, 388 U. 8. 911 (1967); Natonabah v. Board of Educa-

l
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action, arguing that the sole function of§ 601, seen. 11, supra,
was to establish a predicate for administrative action under
§ 602, 42 U. S. C. § 2000d-1. 11 In its view, administrative
curtailment of federal funds un'der that section was the only
sanction to be imposed upon recipients that violated § 601.
tion, 355 F. Supp. 716, 724 (N. M. 1973); cf. Lloyd v. Regional
Transportation Authority, 548 F. Zd 1277, 1284-1287 (CA7 1977) (Title
V); Pias,cik v. Cleveland Museum of Art, 426 F. Supp. 779, 780 n. 1 (ND
Ohio 1976) (Title IX).
1 7 § 602 reads as follows:
"Each Federal department and agency which is empowered to extend
Federal financial assistance to any program or activity, by way of grant,
loan, or contract · other than a. contract of insurance- or guaranty, is
authorized and ditected to effectuate the provisions of section 2000d of this
title with respect to such program or activity by issuing rules, regulations,
or orders of general applicability which shall be consistent with achievement
of the objectives of the statute authorizing the financial assistance in
connection ,with which· the action is taken. No such rule, regulation, or
order shall become effective unless and until approved by the President.
Compliance with any requirement adopted pursuant to this section ma.y
be effected ( 1) by the termination of or refusal to grant or to continue
Msistance under such program or· activity to any recipient as to whom
there hM been an express finding on the record, after opportunity for
hearing, of a failure to comply with such requirement, but such termination
or refusal shall be limited to the particular political entity, or part thereof,
or other recipient as to whom such a finding has been made and, shall be
limited in its effect to the particular program, or part thereof, in which
such noncompliance has been so found, or (2) by any other means
authorized by law: Provided, however, That no such action shall be taken
until the qepartment or agency concerned has advised the appropriate
person or persons of the failure to comply with the requi11ement and has
determined that compliance cannot be secured by voluntary means. In
the case of any action terminating, or refusing to grant or continue,
assistance beca~se of failure to comply wit.h a requirement imposed pur~
suant to this section, the head of the Federal department or agency shall
file with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of
the circumstances and the grounds for such action. No such action shall
become effective until thirty days have ~tJlapsed after the filing of such
·report."

f4
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Petitioner also points out that Title VI contains no explicit~
grant of a private right of action, in contrast to Titles II, III,
IV, and VII, of the same statute, 42 U. S. C. §§ 2000a-3 (a),
2000b-2, 2000c-8, and 2000e-5 (f). 18
We find it unnecessary to resolve this ql.lestion in the instant
case. The question of respondent's right to bring an action
under Title VI was neither argued nor decided in either of the
courts below, and this Court has been hesitant to review ·
questions not addressed below. McGoldrick v. Compagnie
Generale Transatlantique, 309 U. S. 430, 434-435 (1940).
See also Massachusetts v. Wescott, 431 U. S. 322 (1977);
Card·inale v. Louisiana, 394 U. S. 437, 439 (1969). Ct
Singleton v. Wulff, 428 U. S. 106, 121 (1976). We therefore
do not address this· difficult issue. Similarly, we need not pass·
upon petitioner;s claim that private plaintiffs under Title VI
must exhaust adtninistratiwf remedies. We assume only for
the purposes of this case that respondent has a right of action.
under Title vi: See tau v. N2cliol8, 41~
563, 571 n. 2..
(1974) (STEWART, J:, cohC'Ui'rii:i~·in die result):

u. s.

:B
The language of §'601, like that of the Equal Protection·
'Clause, is majestic in its sweep:
"No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
u Several _comments in the debates cast doubt on the existence of any intent to create a private right of action. For example, Representative
'Gill stated that no private right. of action was contemplated :
1
'Nowhere in this section do you find a comparable right of legal action for'
a person who feels he has been denied his rights to participate in the
benefits of federal funds. Nowhere. Only those who have been cut off can
go to court and present their claim." 110 Cong. Rec. 2467 (1964) .
·'.\ccord, id., at 7065 (remarks of Sen. Keating); id., at 6562 (remarks or'
'Sen. Kuchel).
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discrimination under any program or activity receiving
Federal financial aSsistance."
I
i
.The concept of "discrimination," like the phrase "equal protection of the laws," is susceptible to varying interpretations, for
as Mr. Justice Holmes declared, "[a] word is not a crystal,
transparent and unchanged, it is the skin of a living thought
and may vary greatly in color and content according to the
circumstances and the time in which it is used." Towne v.
Eisner, 245 U. S. 418, 425 (1918). We must, therefore, seek
whatever aid is available in determining the precise meaning
of the atatute before us. Train v. Colorado Public Interest
Research Group, 426 U.S. 1, 10 (1976) , quoting United States
v. American Trucking Assns., 310 U. S. 534, 543-544 (1940) .
.Examination of the voluminous legislative history of Title VI
reveals a congressional intent to halt federal funding of entities
that violate a prohibition of racial discrimination similar to
that of the Constitution. Although isolated statements of
various legislators, taken out of context, can be marshalled in
support of the proposition that § 601 enacted a purely colDrblind scheme/ 9 without regard to the reach of the Equal Protection Clause, these comments must be read against the
background of both the problem that Congress was addressing
and .the broader view of the statute that emerges from a full
examin~tion of the legislative debates.
The problem confronting Congress was discrimination
against Negro citizens ~t the hands of recipients of federal
For example, Senator Humphrey stated as follows :
''·'Racial discrimination or segregation in the adnii:nistration of disaster
relief is pn:rticularly shocking ; and offensive to our sense of justice· nnd
fair play. Human suffering draws no color lines, and the administration
of help to the sufferers should not." UO Cong. Rec . 6547 (1964) .
See also id;, at 12675 (remarks of Sen. Allott) ; id., at 6561 (remarks of
Sen. Kuchel} ; id., at 2494, 6047 (remarks of Sen. Pastore) . But see id.,
fit 15893 (remarks of Rep . MacGregor) ; id., at 13821 (remarks of Sen.
Saltont:1tnll) ; id., a.t 10920 (remarks of Sen . •Tavits) ; id., at 5266, 5807
'(remarks of Sen. Keating).
111
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moneys. Indeed, the color-blindness pronouncements cited in
the margin at n. 19, genera.Ily occur in the midst of extended
remarks dealing with the evils of segregation in federally
funded programs. Over and over again, proponents of the ·bill
detailed the plight of Negroes seeking equal treatment in such
programs. 20 There simply was no reason for Congress to consider the validity of hypothetical preferences that might be
accorded minority citizens; the legislators were dealing with
the real and pressing problem of how to guarantee those citizens equal treatment.
In addressing that problem, supporters of Title VI repeatedly
. declared that the bill enacted constitutional principles. For
example, Representative Celler, the Chairman of the House
Judiciary Committee and floor manager of the legislation in
the House, emphasized this in introducing the bill :
"The bill would offer assurance that hospitals financed by
Federal money would not deny adequate care to Negroes.
It would prevent abuse of food distribution programs
. whereby Negroes have been known to be denied food
surplus supplies when white persons were given such food.
It would assure Negroes the benefits now accorded· only
white students in programs of higher education financed
by Federal funds. It would, in short, a.ssure the existing
right to equal treatment in the enjoyment of Federal
funds. It would not destroy any rights of private property or freedom of association." 110 Cong. Rec. 1519
(1964) (emphasis added) .
I
Other sponsors shared Representative Celler's view that Title
VI embodied constitutional principles.21
20 See, e. g., 110 Cong. Rec. 7064-7065 (1964) (remarks of Sen. Ribicoff);
id., at 7054-7055 (11emarks of Sen. Pastore); id., at 6543-6544 (remarks of
'Sen. Humphrey); id., at 2595 (remarks of Rep. Donahue); id., at 24672468 (remarks of Rep. Celler); id., at 1643, 2481-2482 (remarks of Rep.
Ryan) ; H. Rep. No. 914, 88th Cong., 1st Sess., Part II, 24-25 (1964).
21 See, e. g., 110 Cong. Rec. 2467 (remarks of Rep. Lindsay). See also-
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In the Senate, Senator Humphrey declared that the purpose
(lf Title VI was "to insure that Federal . funds are spent in
accordance with the Constitution and the moral sense of the
Nation." /d., at 6544. Senator .Ribicoff agreed that Title VI
embraced the constitutional standard: "Basically, there is a
constitutional restriction against discrimination in the use of
.federal funds; a.nd title VI simply spells out the procedure to
be used in enforcing that restriction." ld., at 13333. Other
Senators expressed similar views. 22
Further evidence of the incorporation of a constitutional
standard into Title VI appears in the repeated refusals of the
legislation's supporters precisely to define the term "discrimination." Opponents sharply criticized this failure/ 3 but
proponents of the bill merely replied that the meaning of
~'discrimination" would be made clear by reference to the
Constit\ltion . or other existing law. For example, Senator
Humphrey noted .the relevance of the Constitution:
"As I have said, the bill has a simple purpose. That
purpose is to give fellow citizens-Negroes-the same
rights and opportunities that white people take for
granted. This is no more than what was prea.ched by the
prophets, and by Christ Himself. It is no more than what
our Constitution guarantees." Id., at 6553. 24
id., at .2766 (remarks of R~p. Matsunaga); id., at 2731-2732 (remarks of
Rep. Dawson); id., a.t 2595 (remarks of Rep. Donahue); id., at 1527--1528,

(remarks of Rep. Celler) .
22 See, e. g., 110 Cong. Rec. 12675, 12677 (1964) (remarks of Sen. Allott);
id., at 7064 (remarks of Sen. Pell); id., at 7057, 7062- 7064 (remarks of
Sen. Pastore); id., at 5243 (remarks of Sen. Clark) .
23 See, e-. g., 110 Cong. Rec. 6052 (remarks of Sen. Johnston); id., at
'5863 (remarks of Sen. Eastland); id., at 5612 (remarks of Sen. Ervin);
id., at 52.51 (remarks of Sen. Ta.Imadge); id., at 1632 (remarks of Rep.
Dowdy); id., at 161\} (remarks of Rep. Abernethy).
2 • See also llO Cong. Rec. 7057, 13333 (remarks of Sen. Ribicoff);
i~., at 7057 (r.e~na.rks of Sen. Pastore) ; id., at §606-5607 "(I:.e!)l;trks ot
'Sen. Javits); id., at 5253, 5863-5864, 13442 (remarks of Sen. Humphrey) .

.
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In view of the clear legislative intent, Title VI must be held
to proscribe only those racial classifications that would violate
the Equal Protection Clause or the Fifth Amendment.

III
Petitioner does not deriy that decisions based on r~e or
·ethnic origin by faculties and administrations of state u~iver
sities are reviewable under the Fourteenth Amendment. See,
e. g., Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938);
Sipuel v. Board of Regents, 332 U. S. 631 ( 1948) ; Sweatt v.
Painter, 339 U. S. 629 (1950); McLaurin v. Oklahoma State
Regents, 339 U.S. 637 (1950). For his part, respondent does
not argue that a.ll racial or ethnic classifications a.re per se
invalid. See, e. g., Hirabayashi v. United States, 320 U.S. 81
(1943); Korematsu v. United States, 323 U. S. 214 (1944) ·;
Lee v. Washington, 390 U.S. 333, 334 (1968) (Black, Harlan,
and STEWART, JJ., concurring); United Jewish 'Organizatiorur
v. Carey, 430 U.S. 144 (1977). The pa.rties do disa.gree as to
the level of judicial scrutiny to be applied to the special
admissions program. Petitioner argues that the court below
erred in applying strict. scrutiny, as this inexact term has been
applied in our cases. That level ·of review, petitioner asserts,
should be reserved for . classifications that disadvantage "discrete and insular minorities." See United States v. Carolene
Products Co., 304 U. S. 144, 152 n. 4 (1938). Respondent, on
the other hand, contends that the California court correctly
rejeQted the notion that the degree of judicial scrutiny accorded
a particular racial or ethnic . classification hinges upon membership .in a discrete and insular minority and duly recognized
that the "rights established [by the Fourteenth Amendment]
are personal rights." Shelley v. Kraemer, 334 U. S. 1, 22
(1948).
En route to this crucial battle over the scope of judicial.
teview/& the parties fight a sharp preliminary action over thezs That issue has generated a consider11ble amount of schohirly controversy...

:I
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proper (lharacterization of the special admissions program.
Petition~r prefers to view it as establishing a "goal" of minority representation in the medical school. Respondent, echoing
the courts below, labels it a racial quota."
This semantic distinction is beside the point : the special
admissions program is undeniably a classi~cation based on race
and ethnic background. To the -extent that there existed a
pool of 41-t least minimally qualified minority applicants to fill
the 16 special admissions seats, white applicants could compete
only for 84 seats in 'the entering class, rather than the 100 open
to minority applicants. Whether this limitation is described
See, e. g., Ely, The Constitutionality of Reverse Racial Discrimination, 41
U. Chi. L. n.ev. 723 (1974); Greenawalt, Judicial Scrutiey of "Benign"
Ra.cial Prefel."(lnces in Law School Admissions, 75 Colum. L. Rev. 559
(1975); Kaplan, Equal Justice in an Unequal World: Equality for the
~egro, 61 Nw. U. L. Rev. 363 (1966); Karst & Horowitz, Affirmative Action
and Equal Protection, 60 Va. L. Rev. 955 (1974); O'Neil, Racial Preference and Higher Education: The Larger Context, 60 Va. L. Rev. 925
(1974); Posner, The DeFunis. C~se n.nd the Constitutionality of Preferential Treatment of Racial Minorities, 1974 Sup. Ct. Rev. 1; Redish, Preferential · Law .School Admissions and the Equal Protection Clause : An
Analysis of the Competing Arguments, 22 U. C. L.A. L. Rev. 343 (1974) ;
Sandalow, Racial Preferences in Higher Education: Political Responsibility
and the Judicial Role, -'2 U. Chi. L. Rev. 653 (1975) ;. Sedler, Racial Prefenmce, Reality and t.he Con11titution : Bakke v. Regents of the University
of California, 17, Santa Clara L. Rev. 329 (1977) ; Seeburger, A Heuristic
Arguq1ent Against Preferential Admissions, 39 U. Pitt. L. Rev. 285 (1977) .
26 Petitioner defines "quota" as a requirement which must be met but can
~ver be f!Xceeded, regardless of the quality qf the minority applicants.
Petitioner · declares that thpre is no "floor" undf>r t.he total number of
minority students admittPd ; completely unqualified ::,1udent., will not be
a<\mitted simply to meet H "q1,1ota ." NPither is there 11. "cPiling," since an
l!nlimited number could be admitted t.hrough the general admissions proc~
ess. On this basis the special admissions program does not meet petitioner's
defin\tion of a quota..
The court. below found-and petitioner does not deny- that white
~pplicants coulq not compete for the 16 places reserved solely for the
special admissions program. 18 Cal. 3d, at 44, 553 P. 2d, at 1159. Both
courts below characteri11ed this as a "quota" system.
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a quota or a goal, it is a line drawn on the basis of race ane\
ethnic status,27
IV
JtS

A
The guarantees of the Fourteenth Amendment extend to
persons. Its language is explicit: "No state shall , , . deny
to any person within its jurisdiction the equal protection of
the laws." It is settled beyond question that the "rights
created by the first section of the Fourteenth Amendment are,
by its terms, guaranteed to the individual. They are personal
rights," Shelley v. Kraemer, 8'Upra, at 22. Accord, Missouri
ex rel. Ga.ines v. Canada, supra, at 351; McCabe v. Atchison,
T. & S. F. R. Co., 235 U. S. 151, '161- 162 (1914) . The.
guarantee of equal protection cannot mean one thing when
·. applied to one individual and something else when applied t<i.
a person of another color. If both are not accorded the same
protection, then it is not equaL
Nevertheless, petitioner argues that the court below .erred
in "pplying strict scrutiny to the speci11ol admissions programs
becau~ white males, such as respondent, ar.e not a "discrete
and insular minority" requiring extraordinary protection from
the ma.joritaria.n political process. Carolene Products Co.,
supra, at 152-153, n. 4. This rationale, however, has never
been invoked in our decisions as a prerequisite to subjecting
racial or ethnic distinctions to strict scrutiny. Nor has this
Court held that discreteness and insula.rity constitute necessary preconditions to a holding that a particular classification
is invidious. 2 8 See, e. g., Skinner v. Oklahoma, 316 U. S. 535,
21 Moreover, the University's special admissions program involves a
purposeful, acknowledged use of racial criteria. This is not. a situation in
which the classification on its face is raciaUy neut ral, but has a disproportionate racial impact . In that situation, plaintiff must establish an intent
to discriminat,e. Village of Arlington Heights v. Metropolitan Homing
'Devel. Corp ., 429 U. S. 252, 264-265 (1977); Wa.~hington v. Davis, 426
tT. S. 229, 242 (1976) ; see Yick Wo v. Hopki·T!8, 118 U.S. 356 (1886) .
28 After Carolene Products, the first specific reference in our decisions
1

.

'
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541 (1942); Carrington v. Rash, 380 U. S. 89, 94-97 (1965).
These characteristics may be relevant in deciding whether or
not to add new types of classifications to the list of "suspect' 1
categories or whether a particular classfication survives close
examination. See, e. g., Massachusetts Bd. of Retirement v.
Murg·ia, 427 U.S. 307, 313 (19·76) (age); San Antonio Indep.
School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973) (wealth);
Graham v. Richardson, 403 U. S. 365, 372 (1971) (aliens).
Racial and ethnic classifications, however, a.re subject to
stringent examination without regard to these additional
characteristics. We declared as much in the first cases explicitly to recognize racial distinctions as suspect:
"Distinctions between citizens solely because of their
ancestry are by their very nature odious to a free people
whose institutions are founded upon the doctrine of
equality." Hirabayashi, 320 U. S., at 100.
"· .. (A]lllegal restrictions which curtail the rights of a
· single racial group are immediately suspect. That is not
to say that all such restrictions are unconstitutional. It
is to say that courts must subject them to the most rigid
s~rutiny." Korematsu, 323 U.S., at 216.
The Court has never questioned the validity of those pronouncements. Racial and ethnic distinctions of any sort are
inherently suspect and thus call for the most exacting judicial
examination,
B
This perception of racial and ethnic dietinctions is rooted in
our Nation's constitutional and demographic history. The

----~
' --

.

to the elements of "discreteness and immlarit.y" appears in Minersville
Sehoul District v. Gobitis, 310 U.S. 586, 606 (1940) (Stone, .J., dissenting) .
The next does not appear until 1970. Oregon v. Mitchell, 400 U. S. 112,
295 n. l4 0970) (STEWART, .J., concurring in part and dissenting ip part) .
These element~ have been relied upon in recognizing a suspect class in only
one group of cases, tl10se involving aliens. E. g., Graham v. Richardsont
403
365, 372 (1971).

u. s.
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Court's initial view of the Fo~rteenth Amendment w~s that
its "one per¥ading purpose" was "the f11eedom of the slave
establishment of that freedom, .ai1d
·race, the security and
the protection of the ne-wly-made freeman and citizen from
the oppressions of thosewho had formerly exercised dominion
over hjm." Slaughter-House Cases, 16 Wall. 36, 71 (1873).
The · Equal Protection Clause, however, was " [ v] irtually
strangled in its infancy by post-civil-war judi9ial reaction.ism." 20 It was relegated to decades of relative desuetude
while the Due Process Cl~use of the Four~eenth Amendment,
after a short germinal period, flourished as a cornerstone in
the Court's defense of property and liberty of contract. See,
e. g., Mugler v. Kansas, i23 U.S. 623, 661 (1887); Allgeyer v.
Louisiana, 165 U. S. 578 (1897); Lochner v. New York, 198
U.S. 45 (1905). In that cause, the Fourteenth Amendment's
"one pervading purpose" was displaced. See, e. g., Plessy v.
Fergul$on, 163 U.S. 537 (1896). It w~ only as the era of substailt~v~ due process came to a close, see, e. g., Nebbia v. New
York, 291 U. S. 502 ( i934) ; West Coast Hotel v. Parrish, 300
U. S. 'a79 (1937), that the Equal Protection Clause began to
attain a genuine measure of vitality, see, e. g., Carolene Prod-

firm

ucts, supra; Skinner v. Oklahoma, supra.

By that time it was no longer possible to peg the guarantees
of the Fourteenth Amendment to the struggle for equality of'
one racial minority. During the dormancy of the Equal Protection Clause, the United States had become a nation of minor..
ities. 30 Each had to struggle 81-and to some extent strug..
Ttisstnan & tenBroek, The Equal Protection of the Laws, 37 Calif. L.
Rev. 341, 381 (1949) .
30 M. Jones, American Immigration 177-246 (1960) .
31 J. Higham, Strangers in the Land (1955); G. Abbot.t , The Immigrant
a;nd the Community (1917) ; P. Roberts, The New Immigration 66-73,
86-91, 248-261 (1912). See also E . Fenton, Immigrants and Unions : A .
.;Case Study 561- 562 (1975) .
· 29

. ,..
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gles still 32-to overcome the prejudices not of a monolithic
majority, but of a "majority" composed of various minority
groups of whom it was said-perhaps unfairly in many ca,sesthat a sha.red characteristic was a willingn~ss to disadvantage
other groups.33 As the Nation filled with the stock of many
lands, the reach of the Clause was gradually extended to all
ethnic groups seeking protection from official discrimination.
See Strauder v. TVest Virginia, 100 U. S. 303, 308 (1880).
(Celtic Irishmen) (dictum); Yick Wo v. Hopkins, 118 U. S.
356 (1886) (Chinese); Truax v. Raich, 239 U.S. 33, 41 (1915)
(Austrian resident aliens); Korematsu, supra (Japanese);
Hernandez v. Texas, 347 U. S. 475 (1954) (Mexica.n-America.ns). The guarantees of equal protection, said the Court in
Yick Wo, "are universal in their application, to all persons
within the territorial jurisdiction, without regard to any differences of race, of color, or of na.tionality; and the equal protection of the laws is a pledge of the protection of equal laws."
118 U. S., at 369.
Although many of the Framers of the Fourteenth Amendment conceived of its primary function as bridging the vast
distance between members of the Negro race and the white
umajority," Slaughter-House Cases, supra, the Amendment
itself was framed in universal terms, without reference to color,
ethnic origin, or condition of prior servitude. As this Court
-recently remarked in interpreting the 1866 Civil Rights Act to
extend to claims of racial discrimination against white persons,
"the 39th Congress was intent upon establishing in federal law
"Members of various religious and ethnic groups, primarily but not
'exclusively of eastern, and middle and southern European a11cestry, such
as Jews, Catholics, Italians, Gree~s and Slavic groups [~ontinqe] to be
-exclqded from executive, middle-management and other 1ob levels because
of discrimination based upon their religion andjor national origin." 41
CFR § 60-50.1 (b) (1977) .
33 E . g., .P. Roberts, The New Immigration 75 (1912); 'G . Abbott, The
lmmigrant a.nd the Community 270-271 (1917) . Sre generally n. 31, supra .
32

. ...•.
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a broader principle than would have been necessary to meet
the particular and immediate plight of the newly freed Negrc,
slaves." McDonald v. Santa Fe Trail Transp. Co. , 427 U. S.
:273, 296 (1976). And that legislation was specifically broad~
.ened in 1870 to ensure that "all persons," not merely "citizens,~
would enjoy equal rights under the law. See Runyon v.
McCrary, 427 U. S. 160, 192-202 (1976) (WHITE, J ., dissent~
ing). Indeed, it is not unlikely that among the Framers were
many who would have applauded a reading of the Equal
Protection Clause which states a principle of universal application and is responsive to the racial, ethnic and cultural
diversity of the Nation. See, e. g., Cong. Globe, 39th Cong.,
1st S~ss. , 1056 (1866) (remarks of Rep. Niblack); id., at
'2891-2892 (remarks of Sen. Comess); id., 40th Cong., 2d
·sess., 883 (1868) (reiJl~rks of Sen.'Howe) (Fourteenth Amendment "protect[s] classes from class legislation'1). See also
Bicke\, The Original Underst~nding and the Se~re~ation Decision, 69 Harv. L. Rev. I, 60-63 (1955).
· Over the past 30 years, this Court has ·embarked upon
the crucial mission of interpreting the Equal Protection Clause
with the view of assuring to all persons ''the protection of
equal laws,'' Yick Wo, supra, at 369, in a Nation confronting
a legacy of sla;very and facial discrimination. ' See, e. g.,
Shelley v. Kraemer, 334 U. S. 1 (1948); Brown v. Board of
Education, 347 U.S. 483 (1954); Hills v. Gautreaux, 425 U. S.
284 (1976). Because the landmark decisions in this area
arose in response to the continued exclusion of Negroes from
the mainstream of American society, they could be characterized as involving discrimination by the "majority" white race
against the Negro minority. But they need no't be read as
depending upon that characterization for their results. It
suffices to say that "[o]ver the years, this Court consistently
repudiated ' [d] istinctions between citizens solely because of'
their ancestry' as being 'odious to a free people whose institu..

t'
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tions are founded upon the doctrine of equality.' " Loving
v. Virginia, 388 U. S. 1, 11 (1967), quoting Hirabayashi, 320
U. S., at 100.
Petitioner urges us to adopt for the first time a more
restrictive view of the Equal Protection Clause and hold that
-discrimination against members of the white "majority" cannot be suspect if its purpose can be characterized as "benign."
The clock of our liberties, however, cannot be turned back to
1868. Brown v. Board of Education, supra, at 492; accord,
Loving v. Virginia., supra, at 9. It is far too late to argue that
the guarantee of equal protection to all persons permits the
recognition of special wards entitled to a degree of protection
greater than that accorded others. :~o4 "The Fourteenth Amend~
ment is not directed solely against discrimination due to ~
'two-class theory'-that .is, based upon differences between
'white' and Negro." Hernandez, supra, at 478.
Once t~e arti~cial line of a Htwo-class theory" of the Fourteenth' Ametidment is put aside, the difficulties entailed in
varying the level of judicial review according to a perceived
"preferred" status of a pa.rticular racial or ethnic minority
are intractable. The concepts of "majority" and "minority"
necessarily reflect temporary arrangements aqd political judgInenfts. As observed above. the white "majority" itself is
composed of various minority groups, most of which can lay
84 Professor Bickel noted the self-contradict-ion of that view:
"The lesson of the great decisions of the Supreme Court' and the les13on
of contemporary history have been the same fqr a.t least a generation:
race is illegal, ~oral, unconstitutional,
discrimination on the basis
~herently wrong, and destructive of democratic 'society. Now this is to
'be unlearned and we are told that this is not a matter of fundamental
prin~iple but only a matter of whose ox is gored. . Those for wh!>m racial
equality was demanded 11re to be more equal than others. Having found
suppo.~ in the Constitotion for equa~ity, they now claim support for
lpequality under .. the same · Constitution." A. Bickel, The Mor!\lity of'
·C~nsent 133 (1975) .

o'
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claim to a history of prior discrimination at the hands of the
state and priva.t e individuals. Not all of these groups can
receive preferential treatment and corresponding judicial tolerance of .distinctions drawn in terms of ra.ce and na.tionality,
for then the only "majority" left wou,ld be a new minority
of White Anglo-Saxon Protestants. There is no principled
basis for deciding which groups would merit "heightened
judicial solicitude" and which would not.H" Courts would be
a5 As I am in agreement with the view that race may be taken into account as a factor in an admissions program, l am in accord with the
result reached in this case by the plurality opinion of Jm:~TICEs BRENNAN,
WHITE, MARSHAI,L, and BLAGKMUN. But I disagree with much that is
said in their opinion.
They would require as a justification for a program such as petitioner's,
only two findings: (i) that there has been i:iome form of discrimination
against the preferred minority groups "by society at large," post, at Wang31 (it being conceded that petitioner had no history of discrimination), and
(ii) that "there is reason to believe" that the disparate impact sought to
be rectified by the program is the "product" of such discrimination:
"If it was reasonable to conclude-as we hold that it was-that the failure
of Negroes to qualify for admission at Davis under regular procedures was
due principally to the effects of past discrimination, then there is a reasonable likelihood that, but for pervasive racial discrimination, respondent
would have failed to qualify for admission even in the absence of Davis's
special admission program." Post, WangDraft, at 25-26.
The breadth of this hypothesis is unprecedented in our constitutional
system. The first step in the analysis,.;_whether or not there has been
societal discrimination-may require little or no proof. The second step,
however, involves a speculativl:' leap: but for this discrimination by .:;ociety
at large, Bakke <~would havef~tiled to qualify for admission" because Negro
applicants-nothing \s said about Asians, cf., e. g., post, at -. - n. 59would have made better scores. Not one word in the· record supports this
conclusion, and the plurality offers no standard for courts to. use in applying such a presumption of causation to other racial or· ethnic classifications. This failure is a grave one, since if it mt~Y be concluded on thisrecord that each of the · minority groups prefrrred by the petitioner's
special program is entitled to the benefit of the · presumption, it wot1ld
seem difficult to determine that any of the dozens of minority groups that
have suffered "societal discrimination" cannot also claim it, in any area
of social intercourse.
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asked to evaluate the extent of the prejudice and consequent
harm suffered by various minority groups. Those whose
societal injury is found to exceed some a.r bitrary level of tolerability would then be entitled to preferential classifications at
the expense of individuals belonging to other groups. Those
classifications would be free from exacting judicial scrutiny.
As these preferences began to have their desired effect, and the
consequences of past discrimination were undone, new judicial
rankings would be necessary. The kind of variable sociological
and political analysis necessary to produce such rankings
simply does not lie within the judicial competence-even if
they otherwise were politically feasible and socially desirable. 30
Mr. Justice Douglas has noted the problt>ms nssociated with such
inquiries:
"The reservation of a proportion of the law school class for members
of selected minority groups is fraught with . . . dangers, for one must
immediately determine which groups are to receive such favored treatment and which are to be excluded, the proportions of the class that are to
be allocated to each, and even the criteria by which to determine whether
au individual is a member of a favored group. [Cf. Plessy v. Fe1'guson,
163 U. S. 537, 549, 552 (1896) .] There is no a;;surance that a common agreement c.c'tn be reached, and first the schools, ru1d then the courts,
will be buffeted with the competing claims. The University of Wa;;hington included Filipinos, but excluded Chinese and .Japanese; another
school ma.y limit its program to blacks, or to blacks and Chicanos. Once
the Court sanctioned racial preferencrs such as these, it could not then
wash its hands of the matter, h'aving it entirely in the discretion of the
school, for then we would have effectively overruled Sweatt v. Painte1',
339 U.S. 629, and allowed imposition of a "zero" allocation. But what standard is the Court to apply when a rejected applicant of Japanese ancestry
brings suit to require .the University of Washington to extend the same
· privileges to his group? The Committee might conclude that the population of Washington is now 2% Japanese, and that Japanese also constitute
2% of the Bar, but that had they not been handicapped by a history
of discriminatio,n, Japanese would now constitute 5% of the Bar, or 20% .
Or, alternat~vely, the Court could attempt to assess how grievously each
. group :has suffered from discrimination, and allocate proportions accord. ingly; if that were the standard the current University of Washington
policy would almost surely fall, for there is no Western State which can
86
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Moreover, there are serious problems of justice connected
with the idea of preference itself. First, it ma.y not always be
:clear that a so-called preference is in fact benign. Courts,may
' be aske,d to validate burdens imposed upon individual members
of particular groups in order to advance the group's general
interest. See United Jewish Organizations v. Carey, 430 U.S.
144, 172-173 (BRENNAN, J., concurring in part). Nothing in
the Constitution supports the notion that individuals may be
asked to suffer otherwise impermissible burdens in order to
enhance the societal standing of their ethnic groups. Second,
preferential programs may only reinforce common stereotypes
holding that certain groups are unable to achieve success
without special protection based on a factor having no relationship to individual worth. See DeFunis v. Odegaard, 416
U. S. 312, 343 (Douglas, J., dissenting); Third, there is a
measure of inequity in forcing innocent persons in respond,ent's position to bear the burdens of redressing grievances not
,of their making.
.
By hitching the meaning of the Equal Protection Clause to
these transitory considerations, we would be holding, as a
constitutional principle; that judicial scrutiny of classification!1
tducbing on racial and ethnic background may vary with thtt
claim that it has always treated Japanese and Chinese in a. fair and evenhanded manner. See, e. g., Yick Wo v. Hopkins, 11.8 U.S. 356; Terrace v.
Thompsoo,' 263 U. S. 197; Oyama v. California, 332 U. S. 633. This
Court ha~ not sustained a racial classification since the wartime cases of
korematsu v. United States, 323 ·u. ·s. 214, tj.nd Hirabayashi v. United
States, 320 U. S. 81, involving curfews and Telocations imposed upon
Japltnese-Amerieans.
·
"Nor obvi~usly will the problem be solved if next year the Law School
included on~y Japanese and Chinese, for then Norwegians and Swedes,
Poles ancJ Italians, Puerto Ricans and Hungarians, and aU other groups
which form this diverse Nation Would -have just complaints." DeFunis v.
Odegaard, 416 U. S. 312, 337-340 (1974) (Douglas, J ., dissenting) (foot..·
notes OII\itted).

•
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~bb and flow of political forces.

'

Disparate constitutional
tolerance of such classifications well may serve to exacerbf!:te
racial and ethnic a.nta.gonisms rather than alleviate them.
'
United Jewish Or(Ja.nizations, supra, at 173-174 (BRENNAN, J.,
concurring). Also, the mutability of a constitutional principle,
based upon shifting political and social judgments, undermines
the chances for consistent application of the Constitution from
one generation to the .next, a critical fea.ture of its coherent
interpretation. Pollock v. Fa.rmers Loan & Trust Co., 157 U.S.
429, 650--651 (1895) (WHITE, J., dissenting). In expounding
the Constitution, the Court's role is to discern 11prinoiples
sufficiently absolute to give them roots throughout the community ·and continuity over significant periods of time, .and to
lift them above the level of the pragmatjc political judgments
of a pjl.rticular time and place." A. Cox, The Role of the
'Supr·eme Court in American Government 114 (1976).
If it is the individual who is entitled to judicial protection
against classifications based upon his ·racial or ethnic background because such dis'tinctions impinge ·upon personal rights,
ratber than the individual only because of his membership in
·a particular group, then ·eonstitutiol}fl.l standards may be applied· consistently. :Political jud~ments regarding the necessity
for the particular clllSsiftcation ~ay be weighed in the constitutional balance, 'Korematsu v. United States, 323 U. S. 214
(1944), but the standard of justification will remain constant.
"This is as it should be, since those political judgments are the
product of rough compromise struck by contending groups
within the democratic process. 3 7 When they touch upon an
.· individual's race or .ethnic _background, he is entitled to a
· · ·judicial determination that the burden he is asked to bear on
.

31 R
Dahl, A Preface to Democratic Theory (1956); Posner, The
DeFilnis Case and the Constitutionl).Jity of Preferential Treatment of
Minorities, 1974 Sup. Ct. Rev. 1, 27; cf. Stewart, The Reformation of
American Adltlinistrative Law, 88 H~~>rv . L. Rev. 1683-1685, and mi. 64-67
(1975) and sources cited therein.
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that basis is precisely tailored to serve a compelling govern•
mental interest. The Constitution guarantees that right to
every person regardless of his background. Shelley v. Kraemer,
334 U. S. 1, 22 (1948); Missouri ex rel. Gaines v. Canada,
305 u.s. 337,351 (1938).

c

Petitioner contends that on several occasions this Court has
approved preferential classifications without applying the most
exacting scrutiny. Most of the cases upon which petitioner
relies are drawn from three areas: school desegregation,
employment discrimination, and sex discrimination. Each of
the cases cited presented a situation materially different frotn
the facts of this case.
The school desegregation cases are inapposite. Each involved
remedies ·· for clearly determined constitutional violations.
E. g., Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971); McDaniel v. Barresi, 402 U.S. 39 (1971);
Green v. County School Board, 391 U.S. 430 (1968). Racial
classifications thus were designed a8 remedies for the vindication of constitutional ei1titlement. 88 'Moreover, the scope of
the remedies was not permitted to exceed the extent of the
38 Petitioner cites three lower court decisions allegedly deviating from
this general rule in school d~segtegation cases: Offermann v. Nitkowski,
378. F. 2d ~2 (CA2 1967); -Wanner v. County School Board, 357 F. 2d 452
(CA4 ~966); Springfield School Committee v. Barksdale, 3.48 F. 2d 261
(CAl 1965). Of the,<~e, Wanner involved a. school .system held to have
beeri .de jure sPgregated and enjoined from maintajning segregation; racial
districting was deeme<l necessary. 357 F. 2d, at 454. Cf. United Jewish
Organizations v. Carey, 430 U. S. 144 (1977). In Barksdale and Offermann, courts did approve voluntary districting designed t.o eliminate discriminatory attendance patterns. In neither, however, was there anyshowing that the school board planned extensive pupil transportation that
might threaten libe~ or privacy in'terests. See Keyes v. School District
No. 1, 413 U. S. 189, 240-250 (1973) (:Pow'ELL, J., concurring in part and .
dissenting in part) . Nof were whit-e students deprived of an equal oppor..tunity for education.

'•'
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violations. E. g., Dayton Board of Education v. Brinkman,
433 U. S. 406 (1977); Milliken v. Bradley, 418 U. S. 717
(1974); see Pasadena City Board of Education v. Spangler, 427
U. S. 424 (1976). See also Austin Indep. School Dist. v.
United States, 429 U. S. 990, 991-995 (1976) (PowELL, J.,
concurring). Here, there was uo judicial determination of
constitutional violation as a predicate for the formulation of a
remedial classification.
The employment discrimination cases also do not advance
petitioner's cause. For example, in Franks v. Bowman Trans·
portation Co., 424 U.S. 747 (1975), we approved a retroactive
award of seniority to a class of Negro truck drivers who had
been the victims of dis.crimination. While this relief imposed
some burdens on other employees, it was held necessary
"'to make [the victims] whole for injuries suffered on account
of unlawful employment discrimination.'" Id., at 771,
quoting Albemarle Paper Co. v. Moody, 422 U. S. 405, 418
{1975). The courts of appeals have fashioned various types
of racial preferences as remedies for constitutional or statutory
violations resulting in identified, race-based injuries to individuals held entitled to the preference. ·E. g., Bridgeport Guardians, Inc. v. Civil Service Commission, 482 F. 2d 1333 (CA2
1973); Carter v. Ga.llagher, 452 F. 2d 315, modified on rehearing en bane, 452 F. 2d 327 (CA81972). Such preferences also
have been upheld where a legislative or administrative body
charged with the responsibility inade determinations of past
discrimination and fashioned remedies deemed appropriate to
rectify the discrimination. E. g., Contractors Association of
Eastern Pennsylvania v. Sec'fetary of Labor, 442 F. 2d 159
(CA3), cert. deni~d, · 404 U. S. 954 (1971); sfl Associated
Evl'ry decif;ion upholding the requirem<'nt of pr!'ferential hiring under
the authority of Executive Order 11246 has emf?basi:&ed the existence of
previous diJScrimination as a prl'dicate for the imposition of n prl'ferential
rE'Illedy. Contmctors Association, supra; Southern Illinois· Bu!1ders Assn.
v. Ogilvie, 471 F. 2d _680 (CA7 19'72); Joyce v. McCmne, 320 F. Supp.
39
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General Contractors of Massachusetts, Inc. v. Altschuler, 490
F. 2d 9 (CAl 1973), cert. denied, 416 U. S. 957 (1974); cf.
.Katzenbach v. Morga;n, 384 U. S. 641 0966). But we have
pever approved preferential classifications in the absence t>f
proven constitutional or statutory violations.'!()
Nor. is a different view supported by the fact that cla'ssificil..
tions touching upon sex, which are designed to compensate
women for identified discrimination, are not subjected to this
level of scrutiny. E. g., Califano v. Webster, 430 U. S. 313,
· 316-31.7 (1977). Neither are classifications that disadvantage
women, see, e. g., Craig v. Boren, 429 U.S. 190, 211 n.• (1976)
(PoWELL, J., concurring). Gender-based distinctions are less
likely to create the analytical and practical problems present
in preferential programs premised on racial or ethnic criteria.
With respect to gender there -are only two possible classifica1284 (N. J. 1970); Weiner v. Cuyahoga Community College District, 1!)
Ohio 2d 35, 249 N. E. 907, eert. dl'nied, 396 U. S. Hi04 (1970). See alsoRosetti Contr. Co. v. Bl'enna;n, 408 F. 2d 1039', 1041 (CA7 1975); Associated General Contractors of Massachusetts, Inc. v. Altschuler. 490 F. 2d
9 (CAl 1973) . cert. denied, 416 U.S. 957 (1974); Northeast Canst . Co . v.
Romney, 157 U. S. App. D. C. 381, 485 F. 2d 7F)2, 754, 761 (1'973) .
40 Th!~ case does not call irtto 4uestion congressionally authori-zed administrative actions, such as consent decrees under Title VII or approval of
reapportionment plans tmdet § 5 of the Voting Rights Act of 1965,42 U.S. C.
§ 1973c. In such ·cases, there has been detailed legislative consideration
of the various iri~icia of ,previous constitutional or statutory violations,
e. g., South Carolina v. Katzenbach, 383 U. S. 301, 308-310 (1966) (§ 5),
and particular administrative bodies have been charged with monitoring
various activities in order to detect such violations and formulate appropriate remedies. See Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1976) ;..
Furthennore, we are not here presented with an occasion to review
legiE~lation by Congress pursuant to its powers under § 2 of the Thirteenth
Amendment and § 5 of the Fourteenth Amendment to remedy the effects·
of prior ~iscritnination. Katzenbach v. Morgan, 384 U. S. 641 (1966);
Jon-es v. Alfred H. Mayer Co., 392 U.S. 409 (1968). We have previously
recognize~ the special competence of Congress to make findings with..
respect to the effects of identified past discrimination and its discretionary
authority to take appropriate remedial measures.
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tions. The incidence of the burdens imposed by preferential
classifications is clear. There are no rival groups who can
claim that they, too, are entitled to preferential treatment.
Classwide questions as to the group suffering previous injury
and groups which fairly can be burdened are relatively manageable for reviewing courts. See, e. g., Califano v. Goldfarb,
430 U. S. 199, 212-217 ( 1977); Weinberger v. Wiesenfeld, 420
U. S. 636, 645 (1975). The resolution of these same questions in the context of racial and ethnic preferences presents
far more complex and intractable problems than genderbased classifications. More importantly, the perception of
racial classifications as inherently odius stems from a lengthy
and tragic history that genqer-based classifica,tions do not
sha.re . . ·In sum, the Court has never viewed gender-based
classification. as inherently suspect or a.s comparable to racial
classifications· for the purpose of equal-protection analysis.
· Petitio~er also cites Lau· v. Nichols, 414 U. S. 563 (1974),
in ~upport · of the proposition that discrimination favoring
racial or ethnic minorities has received judicial approval without the exacting .inquiry ordinarily accorded "suspect" classifications. · ·In Lau, we held that the failure of the San
Francisco school syste~ to provide remedial English instruction for some 1,800 students of oriental ancestry who spoke no
English.amounte(l to a violation of Title VI of the Civil Rights
Act :·of 1964, 42 U. S. C. § 2000d, and the regulations pro. mulgated thereunder. Those regula,tions required remedial
instruction .where inability to understand English excluded
children of fo.reign ancestry from participat~on in educational
progrf,l.llls. Id., at 568. Because we found that the studen~s
in Lau were denied "a meaningful opportunity to participate in
the edupational vrogram," ibid., we remanded for the fashioning
ofa. remedial order.
Lait provides little support for petitioner's· argument. The
decisiot{w::ested solely on the' statute, which had been -construed
by the responsible administrative agency to reach educational

·.
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practices '4which have the effect of subjecting individuals to
discrimination," id., at 568. We stated: "Under these stateimposed standards there is no equality of treatment merely
by providing students with the same facilities, textbooks,
teachers and curriculum; for students who do not understand
English are effectively foreclosed from any meaningful education." ld., at 566. Moreover, the "preference" approved did
not result in the denial of the relevant benefit-"meaningful
participation in the educational program"-to anyone else.
No other student was deprived by that preference of the ability
to participate in San Francisco's school system, and the
applicable regulations required similar assistance for all students who suffered similar linguistic deficiencies. ld., at 570571 (STEWART, J., concurring).
In a similar vein/0 petitioner contends that our recent
decision in United Jewish Organizations v. Carey, 430 U.S. 144
( 1977), indicates a willingness to approve racial classifications
desjgned to benefit certain minorities, without denominating
the classifications as "suspect." rhe State of New York had
redrawn its reapportionment plan to meet objections of the
Department of Justice under § 5 'of the Voting Rights Act
of 1965, 42 U.S. C. § 1973c. Specifically, :voting districts were
redrawn to enhance the electoral power of certain "nonwhite"
voters found to have been the victims of unlawful "dilution"
under the original reapportionment plan. Un·ited Jewish
l

·H Petitioner nlso cite::; our deci:sion in Morton v. Mancari, 417 U.S. 535
(1974) 1 for the proposition .that the State may preter members of tr~Jdi
tionally disadvantaged groups. In Mancari, we. approved a hiring P,reference for qualified Indians .in the Bureau of Indian Affairs of the P.epart"·
:q1ent ·of the Interior (BIA). · We observed in .that case, however; that the
l~ga,l .stat\ls
lHA; is sui ueneris. Iq., at 554. Indeed, we found that
the pr.~ference was not racial at all, but "an employment criterion reason•
·ably designed to further the cause of Indian self·government and to make:
the BIA Ulore responsive to groups l,] . . . whose lives are governed by·
'the BIA in a unique fashion ." Ibid.

of
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Organizations, like Lau, properly is viewed as a case in which
the remedy for an administrative finding of discrimination
encompassed measures to improve the previously disadvantaged group's ability to participate, without excluding individuals belonging to any other group from enjoyment of the
relevant opportunity-meaningful participation in the electoral
process.
In this case, unlike Lau and United Jewish Organizations,
there has been no determination by the legislature or a responsible administrative agency tha.t the University enga.ged in a
discriminatory practice requiring remedial efforts. Moreover,
the operation of petitioner's special admissions program is
quite different from the remedial measures approved in those
cases. It prefers the designated minority groups at the expense
of other individuals who are totally foreclosed from competition for the 16 special admissions seats in every medical school
class. Because of that foreclosure, some individuals are
excluded from enjoyment of a state-provided benefit-admission to the medical school-they otherwise would receive.
When a classification denies an individual opportunities or
bep..efits enjoyed by others solely because of his race or ethnic
background, it must be regarded as suspect. E. g., McLaurin
v. Oklahoma State Regents, 339 U.S. 637, 641-642 (1950) .

v
We have held that in "order to justify the use of a suspect
classific~tion, a State must show that its purpose or interest is
both constitutionally permissible and substantial, and that its
use of the classification is 'necessary . . . to the accomplishment' of its purpose or the safeguarding of its interest." In
re Griffiths, 413 U.S. 717, 722-723 (1973) (footnotes omitted);
Loving v. Virginia, 388 U. 8. 1, 11 (1967); McLaughlin v.
Florida, 379 U. S. 184, 196 (1964). The special admission;:J
program purports to serve the purposes of : (i) "reducing thf!
historic deficit of traditionally disfavored minorities in mecJical
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schools and the medical profession," Brief for Petitioner 32;
(ii) countering the effects of societal discrimination; 42
(iii) increasing the numher of physicians who will practice in
communitie~ currently underserved; anq (iv) obtaining the
~ducational benefits ths,t flow from s,n ethnically diverse student body: It is necessaty to decide which, if any, of these
purposes is substantial enough to support the use of a suspect
classification.

A
If petitioner's purpose is to assure within its student body
.some specified percentage of a particular group merely becs,use
42

A number of distinct sub-goals have been advanced as falling under the
rubric of "compensation for Pl\lit discrimination." For example, it is said
that preferences for Negro afplicn.nts JlU\y compe11sate for hann done them
personaUy, or serve to place them at economic levels they might have
attained but for discrimination against their forebears. Greenawalt, supra,
n. 1, at 581-586. Another view of the '!compensation" goal is that it
serves as a fonn of repaf'l\.tion by tije "majority" to a victimized group
as a whole. B. Bittker, The Case for Black Reparations (1973). That
justification for racial or ethnic preference has been subjected to much
critici~m. E. g., Greenawalt, supra, at 581; Posner, supra, n. 25, at 16-17,
and n. 33. Finally, it has been argued that. ethnic preferences "compen~
sate" the group by providing examp\es of success whom other ·members of
the grotJp will emulate, thereby advancing the group~s interest and society's
interest in encouraging new generations to overcome the barriers and frustrations of the past. Redish, supl'q, n. 25, at 391. For purposes of analysis
these sub-goals need not be considered separately.
Racial class~fications in admissions conceivably could serve a fifth
purpose, one which petitioner does not articulate: fair appraisal oi
each individual~ academic promise in the light of some cultura.I bias in
grading or testing procedures. To the extent tha.t race and ethnic backc
ground were considered only to cure established inaccuracies in predicting
academic perfonnance, it might he 'argued that there is no ''preference" at
a.Il. Not,hing in this record, however, suggests either that any of the quantitative factors considered by the Medical School were culturally biased
or that petitioner's special admissions program was formulated to correct
for any such biases. Furtherm~re, if race ~r ethnic background were used
solely to arrive at an unbiased p~ediction of academic success, the reservation of fixed numbers of seats would be inexplicable.

•.
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of its race or ethnic origin, such a preferential purpose must be
rejected not as insubstantial but as faci~lly invalid. Preferring
members of any one group for no reason other than race or
ethnic origin is discrimination for its own sake. This the
Constitution forbids. E. g., Loving v. Virginia, supra, at 11;
McLaughlin v. Florida, supra, at 196; Brown v. Board of
Education, 347 U. S. 483 (1954).
B
The State certainly has legitimate ~nd substantial interest
in ameliorating, or eliminating where feasible, the disabling
effects of identified discrimination. The line of school desegregation cases, commencing with Bro~, attests to the importance of this state goal and the co:q1mit:q1ent of the judiciary
to affirm all lawful means towards its attainment. In the
school cases, the States were required by court order to redress
the wrongs worked by specific instances of racial discrimination. That goal was far more focused than the remedying of
the effects of "societal discrimina~ion;" a concept of injury that
may be ageless in its reach into the past.We have never approved a classification that aids persons
perceived as members of relatively victimized groups a~ the
expense of o!her innocent individuals iri the absence of judicial, legislative, or admit1istrative findings of constitutional
or statutory violations. See, e. y., Teamster v. United States,
. 431 U. S. 324, 367-376 (1977); United Jewish Organizations, 430 U. S.,· at 155-156; South Carolina v. Katzenbach,
383 U.S. 308 (1966). After such findings have been made, the
governmen~l interest in preferring m~mbers of the injure4
groups at the expense of others is subst4J.ntial, since the legal
rights of the victims must be vindicated. In such a case, the
e:!(tent of the injury and the consequent remedy will have been
judicially, legislative, or administratively defined. Also, the
remedial action usually remains subject to continuing over'Sight to assure that it will work the least harm possible to other-

a
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innocent persons competing for the benefit. Without such
findings of constitutional or statutory violations, it cannot be
said that the government has any greater inter.est in helping
one individual than in refraining from banning another.
Thq_s, the government has no compelling justifica.tion for
inflipting such ha.rm.
.
Petitioner is not in a position to rn11ke such findings. Its
mission is education, not the formulation of legislative policy
or tpe adjudication of pa.rticula.r claims of illegality. For
reasons similar to those stated in Part IV of this opinion,
isolated segments of our vast governmental strt.Jctures are not
competent to make those decisions, at least in the absence of
legislative mandates and legislatively determined criteria!" Cf .
. .Hampton v. Mow Sun Wong, 426 U.S. 88 (1976). Compare
n. 40, supra. Before relying upon these sorts of findings in
establishing a racial classification, a governmental body must
. ·have the authority and capability to est11blish, in the record,
that the classification is responsive to identified discrimination.
'See, e. (!., Califano v. Webster, 430 U. S. 313, 316-321 (1977);
Califano v. Goldfarb, 430 U.S. 199, 212-217 (1977). Lacking
this capability, petitioner has not carried its burden of justification on this issue.
Hence, the purpose of helping certain persons whom the
faculty of the Davis Medical School perceived as victims of
"soCietal discrimina.tion" does not justify a classification that
imposes disadvantages upon persons like respondent, who bear
no responsibility for whatever harm the beneficia.ries of the
special admissions program are thought to have suffered. To
hold otherwise would be to convert a remedy heretofore
reserved for violations of legal rights into a privilege that all
For I:'Xample, thl:' University is unable to explain its sell:'ction of only
the thre~ favored groups-Negroes, Mexican-Americans, and Asians-for
preferential treatment. The inclusion of the last group is especially
curious in light of the substantial numbers of Asians admitted through the·
regular admissions process. See also n. a6, supra .
43
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institutions throughout the Nation could grant at their pleasure. That is a step we have never approved. Cf. Pasadena
City Board of Education v. Spangler, 427 U. S. 4~4 (1976) .

c
Petitioner identifies, as anotper purpose of its program,
·improving the delivery of health care services to communities
currently underserved. It may be assumed that in some situations a State's interest in facilitating the health care of its
citizens is sufficiently compelling to support the use of a suspect
classification. But there is virtually no ev~dence in the record
indicating that petitioner's special admissions program is
either needed or geared to promote that goal.44 The court
below addressed this failure of p.-oof:
"The University concedes it cannot assure that minority
doctors who entered under the program, a.Il of whom
express an 'interest' in participating in a disadvantaged
community, will actu~lly do so. It may be correct to
assume that some of them will carry out this intention,
and that it is more likely they will :pfactice in minority
communities than the average white doctor. (See Sanda~
low, Racial Preferences in Higher Education : Political
Responsibility and the Judicial Role (1975) 42 U. Chi. L.
Rev. 653> 688). Nevertheless, there are more precise and
reliable ways to identify applicants who are genuinely
interested in the medical problems of minorities than ·by
race. An applicant of whatever race who has demon·
strated his concern for disadvantaged tnino~ities in the
p~t and who declares that practice in such a community
is his primary professional· ~oal would be more likely to
contribute to alleviation of the medical shorta.ge than one
who is chosen entirely on the basis of race and disad~ 4 The only £>vidence in the record with r£>spect t() :such underservicc is a ·
·newspaper article. Record 473.
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vantage. In short, there is [sic] no empirical dati\ to
demonstrate that any one race is more selflessly socially
oriented or by contrast that another is more selfishly
acquisitive." 18 Cal. 3d, at 56, 553 P . 2d, at 1167,
Petitioner simply hl\8 not carried its burden of qemonstrating
that it must prefer members of particular ethnic groups over
all other individuals in order to promote better health care
delivery to deprived citizens. Indeed, petitioner has not
shown that its preferential classificatio~ is likely to have illY
significant eft'ect on the problem.45

D
The fourth goal asserted by petitioner is the attainment of
a diverse student body. This clearly is a constitutionl\lly permissible ~oal for an institt.~tion of higher educ~ttion. Academic
freedom, though not a s_pecifically enumerated constitutional
right, long has been viewed as a special concern of the First
Amendment. The freedom of a university to make its own
judgments as to educ~ttion includes the selection of its student
body. Mr. Justice Frankfurter StJmmarized the "four essential freedoms" that comprise academic freedom :
'e ', , , , It is the busineS$ of ~t university to provide that
atmosphere which is most coqducive to speculation, experiment and creation. It is an atlllosphere in which there
prevail 'the four ~ssenti~tl freedoms' of a university-to
It is not clear that petitioner's two-track system, even if adopted
throughout the country, would substa.ntially increase representation of
blacks in the medical profession. That is the finding of a recent study by
Sl~th ·& Mishell, Black Under-Representation in United States Medical
Schools, New England J. of Med. 1146 (Nov. 24, 1977) . Those authors
maintain that the caus~ of black under~representation lies in the Slflall size
of the natjonal pool
qualified black applicants. In their view, this
problem is traceable t th~ poor premedical experiences of black undergr~uates, and can bElj reptedied effectively only by developing remedial
programs ~or bl~ck st.qde~ts before they ellter college.
45
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determine for itself on academic grounds who may teach,
wpat may be taught, how it shall be taught, and who may
be admitted to study.'" Sweezy v. New Hampshire, 354
U. S. 234, 263 (1957) (Frankfurter, J., concurring) .
Our national commitment to the safeguarding of these
freedotns within university communities was emphasized in
Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967):
11
0ur Nation is deeply committed to safeguarding aca~
demic freedom whicq is of transcendent value to aJl of us
and not merely to the teachers concerned. That freedom
is therefore a special concern of the First Amendment....
Tb.e Nation's future depends upon leaders trained throl.Jgh
wide exposure to that robust exchange of ideas which
dif3covers truth 'out · of a multitude of tongues, rather
than through any kind of authoritative selectiop.'
United States v. Associated Press, 52 F. Supp. 362, 372."
The atmosphere of "specula.tion, ~xperiment and creation"...:.._so
essential to the quality of higher education-is widely believed
to be promoted by a diverse student body.40 As the Court
fll The president of Princeton University has described some of the
benefits derived from a diverse student body:
" . . . [A) great deal of leaming occqrs informally. It occurs through
interactions among students of both sexes; of different races, religions, and
backgrounds; who come from cities and rural areas, from various states
and countries; who have a: wide variety of interests and :perspectives; apd
who are able, directly or indirectly, to leal"'l from their differences and ·to
stimulate one another to reexamine even their most deeply hel<J assumptions about themselves and their world. As a wise grnduate of ours once
observed in commenting on this aspect of the educational process, •people do not learn very much when they al,'e surrounded only by the likes
of themselves.'

"In the nature of things, it is hard to know bow, .and when, and even if>
this informal 'learning through. diversity' actui\lly occurs. It does not
occur for everyone. For ma.ny, however, the unplanned, casual encounterS
with roommates, fellow sufferers in a,n organic chemistry class, student
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noted in Keyishian, it is not too much to say that the
"nation's future depends upon leaders trained through wide
exposure" to the ideas and mores of students as diverse as
this Nation of many peoples.
Thus, in arguing that its universities must be accorded the
right to select those students who will contribute the most to
the "robust exchange of ideas," petitioner invokes a countervailing constitutional interest, that of the First Amendment.
In this light, petitioner must be viewed as seeking to achieve a.
goal that is of paramount importance in the fulfillment of its
mission.
It may be argued that there is greater force to these views
at the undergraduate level than in a medical school where the
training is centered primarily on professional competency.
But evep at the graduate level, our tradition and e~perience
lend support to the view that the contribution or' diversity is
substantial. In Sweatt v. Painter, 339 U.S. 629, 634 (1950) ,
the Court made a similar point with specific reference to legal
~ducation:

"The law school, the proving ground for legal learning
and practice, cannot be effective in isolation from the
individuals and institutions with which the law interacts.
Few students and no one who has practiced law would
choose to study in an academic vacuum, removed from
the interplay of ideas and the exchange of views with
which the law is concerned."
Physicians serve a heterogenous population. An otherwise
qualifieq medical student with a particular backgroundwhether it be ethnic, geographic, culturally advantaged or
workers in the library, teammates on a basketball squad, or other plU"•
ticipants in class affairs or student government can be subtle and yet
powerful sources of improved understan<ling and personal growth."
Bowen, Admissions and the Relevance of Ra,ce, Princeton Alumni Weekly
'7 , 9 (Sept. 26, 1977).

·.
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~isadvantaged-may

bring to a professional school of medicine experiences, outlooks and ideas that enrich the training
of its student body and better equip its graduates to render
with understanding their vital service to humanity. 47
Ethnic diversity, however, is only one element in a range of
factors a university properly may consider in attaining the goal
qf a heterogeneous student body. Although a university must
have )Vide discretion in making the sensitive judgments as to
who should be adTQitted, constitutional limitatiqns protecting
individual rights may not be disregarded. Respondent urgesand the courts below have held-that petitioner's dual admissions program is a racial classification that impermissibly
infringes his rights under the Fourteenth Amendment. As the
interest of diversity is compelling in the context of a university's ~dmissions program, the question remains whether the
program's racial classification is necessary to promote this
interest. In re Griffiths, 413 U. S. 717, at 721-722 (1973) .

VI
A
It may be assumed that the reservation of a specified number
of seats in each class for individ4als from the preferred ethnic
groups would contribute to the attainment of considerable
ethnic diversity in the student body. But petitioner's argument that this i~ the only effective means of serving the interest of diversity is seriously flawed. In a most fundamental
sense the argument misconceives the nature of the state
interest that would justify consideration of race or ethnic
Graduate admitssions decisions, like those at the undergraduate· level,
are concerned with "al;lBeSSing the potential contributions to the society
of each individual candidate following his or her graduation-contributions defined in the broadest way to include the doctor and the poet, the
most active participant in business or government affairs and the keenest
critic of all things organized, the solitary scholar and the concerned parent."
Bowen, 8upra, n. 46, at 10.
47

76-SH-OPINION

44

UNIVERSITY OF CALIFORNIA REGENTS v; BAKKE

background. It is not an interest in simple ethnic diversity, in
which a specified percentage of the student body is in effect
guaranteed to be members of selected ethnic groups, with the
remaining percentage an undifferentiated aggregation of students. The diversity that furthers a compelling state interest
encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though
important element. Petitioner's special admissions program,
focused solely on ethnic diversity, would hinder rather than
further attainment of genuine diversity.4 s
Nor would the state interest in genuine diversity be served
by expanding petitioner's two-track system into a multitrack
program with a prescribed number of seats set aside for each
identifiable category of applicants. Indeed, jt is inconceivable
that a university would thus pursue the logic of petitioner's
two-track program to the illogical end of insulating each
category of applicants with certain desired qualifications from
competition with all other applicants.
The experience of other university admissions programs,
which take race into account in achieving the educational
diversity valued by the First Amendment, demonstrates that
the assignment of a fixed number of places to a minority group
is not a necessary means toward that end. An illuminating
example is found in the Harvard College program:
"In recent years Harvard College has expanded the concept of diversity to include students from disadvanta.ged
economic, racial and ethnic groups. Harvard College now
recruits not only Californians or Louisianans but also
blacks and Chic&nos and other minority ~:~tudents.
I

"In practice, this new definition of diversity has meant
See Manning, The Pur:suit of Fairness in Admissions to HighPl"
Education, in Carnegie Council on Policy Studies in Higher Education,
Selective Admissions in fligher Education 19, 57-59 (1977) ,
48
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that race has been a factor in some admission decisions.
When the Committee on Admissions reviews the large
middle group of applicants who are. 1admissible' and
deemed capable of doing good work in their courses, the
race of an applicant may tip the balance in his favor just
as geographic origin or a life spent on a farm may tip the
balance in other candidates' cases. A farm boy from
Idaho can bring something to Harvard College that a
Bostonian cannot offer. Similarly, a black student can
usually bring something that a white person cannot offer."
'See Appendix hereto. ·
11

ln Harvard college admissions the Committee has not set
.target-quotas for the number of blacks, or of musicians,
football players, physicists or Californians to be admitted
in a given years. . . . But that awareness {of the necessity of including more than a token number of bla..ck
students] does not mean that the Committee sets the
minimum number of blacks or of people from west of the
Mississippi who are to be. admitted. It means only that
in choosing among thousands of applicants who are not
only 1admissible' academically but have other strong
qualities, the Committee, with a number of criteria in
mind, pays some attention to distribution among many
types and categories of students." Brief for Columbia
University, Harvard University, Stanford University, and
the University of Pennsylvania, as Arnici Curiae, App.
2, 3.
In such an admissions program,4 " race or ethnic background
4 n The admissions program at Princeton has been described in ~imilar
tenns :
"While race is not in and of itself a consideration in determining basic
qualifications, and while there are obviously significant differences in back·ground and experience among applicants of every race, in some situations

!.
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may be deemed a "plus" in a particular applicant's file, yeti\
does not insulate the individual from comparison with all
other candidates for the available seats:· The file of a particular black · applicant may be examined for his potential
contribution to diversity without the factor of race being
decisive when compared, for example, with that of~ applicant
identifi~d as an Italian-American ' if the la.tter is thought to
exhibit qualities more likely to promote beneficial educational
pluralism. Such qualities could include exceptional personal
talents, unique work or service.elCperience, leadership potential,
maturity; demonstrated compassion, )1. history of overcoming
disadvantage; ability to communiCJl.te. ~it~ the poor, or other
qualifications· deemed important. In short, an admissions
program operated in this way is flexible enough to consider
all pertinent elements of diversity in light of the particular
qualifications of each applicant, and to pla.ce them on the sarpe
footing for consideration, althougp not necessarily according
theni +he same weight. Indeeq, the weight attrib~t~ to a
particular quality may vary from year to year depending upon
the "niix" both of the student body and the applicants for the
·
incoming class. ·
This kind of program treats each applicant as an individual
in the admissions process. The applicant who loses out on
the last available seat to another candida.te receiving a "plus"
on the basis of ethnic ba.ckground will not have been foreclosed from consideration simply because he was not the .right
color or had the wrong surname. It would mean only that
his combined qualifications, which may have included similar
race can be helptul information in enabling the admissions office to understand more fully what a particulm candidate has accomplished-and against
what odds. Similarly, such factor~ as family citcumstances and previous
educational opportunities may be relevant, either in conjunction with race
or ethnic bn.ckground (with which they may be associated) or on their
own." Bowen, supra. n. 46, at 8-9.
For an illuminating discussion of such flexible admissions systems, see
Manning, supra, n. 48, 11.1 57- 59 .

.....
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nonobjective factors, did not outweigh those of the other appli.cant. His qualifications would have been weighed fairly and
competitively, and he would have no basis to complain of
unequal treatment under the Fourteenth Amendment.r,"
It has been suggested that an admissions program which
considers race only as one factor is simply a subtle and more
sophisticated-but no less effective-means of according racial
preference than the Davis program. A facial intent to discriminate, however, is evident in petitioner's preference program and not denied in this case. No such facial infirmity
exists in an admissions program where race or ethnic background is simply one element-to be weighed fairly against
other elements-in the selection process. "A boundary line,''
as Mr. Justice Frankfurter remarked in another connection, "is
none the worse for being narrow." McLeod v. Dilworth, 322
U. S. 327, 329 (1944). And a Court would not assume that
a university, professing to employ a facially nondiscriminatory
admissions policy, would operate it as a cover for the functional equivalent of a quota system. In short, good faith
would be presumed in the absence of a showing to the contrary in the manner permitted by our cases. See, e. g., Arlington Heights v. Metropolitan Housing Development Corp., 429
U.S. 252 (1977); Washington v, Davis, 426 U.S. 229 (1976);
Swain v. Alabama, 380 U.S. 202 (1965).'>~
r,o The denial to respond~>nt of this right to individual treatm~>nt without regard to his race is the principal evil of petitioner's sprcial admissions
program. To suggest, as does ::\1R. JusTlCE BRgNNAN, Mn . •Jus•riCK
WHIT.&, ,M n. Jm;ncE MAH8HALL, and Mn . .Jus'riCE BLACKMUN, post, at
n. 43 that respondent was not deprivt>d of any significant bt>Jwfit becattse he might have been able to attend somt> otht>r medical school is thus
bt>side the point. Moreover, respond~>nt's position is not analogous to that
of a pupil bust>d fmm his neighborhood to a comparable school in another
neighborhood in .complianct> w1th a dest>gregation decree. Petitioner did
not arrange for resp<mdrnt to Httend a different mrdical school in order
to desegregate Davis Mediral School; instead, it dt>nird him admission and
may hav<.' deprivPd him altogether of a medical education.
51 Univer:sities, like tlw prosrc11tor in Swain. may make individualized
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In summary, it is evident that the Davis special admission
program involves the use of an explicit racial classification
never before countenanced by this Court. It tells applicants
who are not Negro, Asian, or "Chicano" that they are totally
excluded from a specific percentage of the seats in an entering
class. No matter how strong their qualifications, quantitative
and extracurricular, including th~ir own potential for contribution to educational diversity, they are never afforded the chance
to compete with a.pplicants from the preferred groups for the
special admission seats. At the s~me time, the preferred
applicants have the opportunity to compete for every seat in
the class.
The fatal flaw -in petitioner's preferential program is its
disregard of individual rights as guaranteed by the Fourteenth
Amendment. Shelley v. Kraemer, 334 U. S. 1, 22 (1948).
Such rights are not absolute. But when a State's distribution
of benefits or imposition of burdens hinges on the color of a
decisions, in which ethnic background plays a part, under a presumption of
legality and legitimate educational purpose. So long as the university
proceeds on an individualized, case-by-case basis, there is no warrant for
judicial interference in the academic process. If an applicant can establish
that the institution does not adhere to a policy of individual comparisons,
or can show that a systematic exclusion of certain groups results, the
pi'esumption of legalit.y might be overcome, creating the necessity of proving
legitimate educational purpose.
There also are strong policy reasons that correspond to the constitutional
distinction between petitioner's preference program and one that assures
a measure of competition among all applicants. Petitioner's program will
be viewed as inherently unfair by the public generally as well as by applicants for admission to state universities. Fairness in individual competition for opportunities, especially those provided by the State, is a widely
cherished American et·hic. Indeed, in a broader sense, an underlying
assumption of the rule of law is the worthiness of a system of justice based
Qn fairness to the individual. As Mr. Ju~tice Frankfurter declared in
another connection, "[ilustice must satisfy the appearance of justice .'~
Offut v. United States, 348 U. S. 11, 14 (1954) .
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person's skin or ancestry, that individual is entitled to a dempnstration that the challenged classification is necessary to
promote a subst,antial state interest. Petitioner has failed to
earry this burden. For this reason, that portion of the Cali..
,fprnia court's judgment holding petitioner's special admissions
program invalid under the Fourteenth Amendment mus~ be
affirmed.

c

In enjoining petitioner from ever consider,ing the race of
any applicant, however, the courts below failed to recognize
that the State has a substantial interest that legitimately may
be served by a properly devised admissions program involving
the competitive consideration of race and ethnic origin. For
this reason, so much of the California court's judgment as
enjoins petitioner from any consideration of the race of any
applicant must be reversed.

VII
With respect to respondent's entitlement to an injunction
directing his admission to the Medical School, petitioner has
conceded that it could not carry its burden of proving that,
·hut for the existence of its tmlawful special admissions pro·
gram, respondent still would not have been admitted. Hence,
respondent is entitled to the injunction, and that portion of
the judgment must be affirmed.n 2
There is no occasion for remanding the case to permit petitioner to
reconstruct what might have happened if it had been operating the type
of program described as legitimate in Pa.rt VI, above. Compare Mt.
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 284-287 (1977). In
Mt . Healthy, there was considerable doubt whether protected First Amendment activity had been the "but for" cause of Doyle's protested discharge.
Here, in contrast, there is no question as to the sole reason for respondent's
rejection-purposeful racial discrimination in the form of the special admis-'
sions program. Having in]ured respondent solely on the basis of an
'unlawful classifica.t.ion, petitioner cannot now hypothesize that it might have
employe<! lawful means of achieving the same result. See Arlington
Heights v. Metropolitan Housing Devel. Corp., 429 U. S. 252, 265-266
G2
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APPENDIX
Harvard College Admissions Program 53
For the past 30 years Harvard College has received each
year applications for admission that grea\ly exceed the number"
of place& in the freshman class. The number of applicants
who are deemed to be not "qualified" is comparatively small.
The vast majority of applicants demonstrate through test
scores, high school records and teach·ers' recommendations that
they have the academic ability to do adequate work at
Harvard, and perhaps to do it with distinction. Faced with
the dilemma of choosing among a large number of "qualified"
candidates, the Committee on Admi.ssions could use the single
criterion of scholarly excellence and attempt to determine who
among the candidates were likely to perform best academically.
But for the past 30 year~ the Committee on Admissions has
never adopted this approach. The belief has been that if
scholarly excellence were the sole or even predominant criterion, Harvard College would lose a great deal of its vitality
and intellectual excellence and that the quality of the educational experience offered to all students would suffer. Final
Report of W. J. ·Bender, Chairman of the Admission and
Scholarship Com!llittee and Dean of Admissions and Financial
Aid, pp. 20 et seq. (Cambridge, 1960). Consequently, after
sel~cting those students whose intellectual potential will seem
extraordinary to the faculty-perhaps 150 or so out of an
entering dass of over 1,100-the Committee seeksvariety in making its choices. This has seemed impor(1977). No one can say how-or even if-petitioner would have operated
its ad~issiops process if it had known that legitimate alternatives were.
available; Nor is there a record revealing that legitimate alternate grounds
fQr the decision existed, as there was in Mt . Healthy. In sum, a r.emand
would result in fictitious recasting of past conduct.
M Thffi statemrnt apprars in the Appendix to the Brief of Columbia
University, Harvard University, Stanford University, and the UniversitY.
~f Pennsylvania, as Amici Curiae.
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tant . . . in part because it adds a critical ingredient to
the effectiveness of the educational experience [in Harvard
College] ... The effectiveness of our students' educational experience has seemed to the Committee to be
q,ffected as importantly by a wide variety of interests,
talents, backgrounds and career goals as it is by a fine
fa,culty and our libraries, laboratories and h,otusing arrangements. (Dean of Admissions Fred L. Glimp, Final Report

to the Faculty of Arts and Sciences, 65 Official Register
of Harvard University No. 25, 93, 104-105 (1968)
(emphasis supplied).
The belief that diversity adds an essential ingredient to the
educational process has long been a tenet of Harvard College
adlllii!!Sions. Fifteen or twenty years ago, however, diversity
meant students from
California, New York, and Massachu1
setts; city dwellers and farm boys; violinists, painters and
football players; biologists, historians and classicists; potential stockbrokers, academics and politicians. The result was
that very few ethnic or raci{ll minorities attended Harvard
College. In recent years Harvard College has expanded the
concept of diversity to include students from disadvantaged
econqmic, racial and ethnic groups. Ha.rvard College now
recruits not only Californians or Louisianans but also blacks
and Chicanos and other minority students. Contemporary
conditions in the United States mean that if Harvard College
is to continue to offer a first-rate education to its students,
minority representation in the undergraduate body cannot be
ignored by the Committee on Admissions.
In practice, this new definition of diversity has meant that
race has been a factor in some admission decisions. When
the Committee on Admissions reviews the large middle group
of applicants who are "admissible" and deemed capable of
doing good work in their courses, the race of an applicant may
tip the balance in his favor just as geographic origin or a life
spen~ on a farm may tip the baJance in other candidates' cases .

.'
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A farm boy from Idaho can bring something to Harvard College th~t a Bostonian cannot offer. Similarly, a black student
can usually bring something that a white person cannot offer.
'fhe qual~ty of .the educ~tional experience of all the students
in Harvard College depend& in part on these di1Jerences in the
background and outlook that students bring with them.
Jn H~ard College admissions· the Committee has not set
target-quotas for the number of blacks, or of musicians, football players, physicists or Californi~tns to be ~dmitted in a
given year. At the same time the Committee is aware that if
Harvard College is to provide a truly heterogenous environment that reflects the rich diversity of the United S'tates, it
cannot be provided without some attention to numbers. It
would not make sense, for example, to have iO or 20 students
out of 1,100 whose homes are west of the Mississippi. Comparably, 10 or 20 black students could not begin to bring to
their classmates and to each other the variety · of point~ of
view, bt}ckgrounds and experiences of blacks in the United
States. Their small numbers might also create a sense of
isolatioq among the black students themselves ~nd thus make
it more difficult for them to develop and achieve their potential. Consequently, when making its decisions, the Committee
on Admissions is aware tha.t there is some relationship between
numbers anfl achieving the ~enefits to be ·derived from a
diverse student body, and between numbers ~nd providing a
reason~ble environment for those students admitted. But
th~t awareness does not mean that the Committee sets a
minimqm number of blacks or of people from west of the
Mississ~ppi who are to be admitted. It means only that in
choosing among thousands of applicants who ~tre not only
"admissible" academically but have other strong qualities, the
'Committee, with a number of criteria in mind, p~ys some
attention to distribution among many type~ and categories of'StudentfJ.
; The f~rther refinements sometimes required help to illustrate.

76-811- 0PINION
UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

53

the kind of significance attached to race. The Admissions
Committee, with only a few places left to fill, might find itself
forced to choose between A, the child of a successful black
physician in an academic community with promise of superior
academic performance, and B, a black who grew up in an
inner-city ghetto of semi-literate parents whose ac~emic
achievement was lower but who had demonstrated energy and
leadership as well as an apparently-abiding interest in black
power. If a good number of black students much like A but
few like B had already been admitted, the Committee might
prefer B; and vice versa. If C, a white student with extraordinary artistic talent, were also seeking one of the remaining
places, his unique quality might give him an edge over both
A and B. Thus, the critical criteria are often individual qualities or experience not dependent upon race but sometimes
associated with it.
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SUPREME COURT TJt"
rii'Jl UNITED STAT:m
No. 76-811

Jtegents of the University of
California, Petitioner,
On Writ of Certiorari to the
v.
Supreme Court of California.
Allan Bakke.
[May -, 1978]
MR. JusTICE PowELL announced the judgment of the Court.
This case presents a challenge to the special admissions
program of the petitioner, the Medical School of the University
of California at Davis, which is designed to assure the admission of a specified number of students from certain minority
groups. The Superior Court of California sustained respondent's challenge, holding that petitioner's program violated the
California Constitution, Title VI of the Civil Rights Act of
1964, 42 U. S. C. § 2000d, and the Equal Protection Clause of
the Fourteenth Amendment. The court enjoined petitioner
from considering respondent's race or the race of any other
applicant in making admissions decisions. It refused, however, to order respondent's admission to the Medical School,
holding that he had not carried his burden of provin'g that he
would have been admitted but for the constitutional and statutory violations. The Supreme Court of California affirmed
those pllrtions of the trial court's judgment declaring the
special admissions program unlawful and enjoining petitioner
from considering the race of a.n y applicant.* It modified that
*MR. .TUi:!TICE 8'l'EVENS attempts to portray · the judgment. of the
California, court as limited to prohibiting the consideration of race only in
pa..."Sing upon Bakke's application. Post,. at 1-4. It must be remembered,
however, that petitioner here cross-complained in the trial court for a..
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portion of the judgment denying respondent's requested
injunction and directed the trial court to order his admission.
For the reasons stated in the following opinion, I believe
that so much of the judgment of the California court as holds
petitioner's special admissions program unlawful and directs
that respondent be admitted to the Medical School must be
affirmed. For the reasons expressed in separate opinions, my
fu~~~
,and
---concur in this judgment.
I also conclude for the reasons stated in the following
opinion · that the portion of the court's judgment enjoihing
petitioner ·from according any consideration to race in its
admissions process must be reversed. For reasons expressed in
declaratQI"Y judgment that it.s sperial program was constitutional atld lost.
The trial court-'s judgment that. the ~>pecial program was unlawfttl was
affirm~ by the California Supreme Court in an opinion which lett no
doubt that the rea~on for its holding was petitioner's use of race in
oonsi9-eration of an11 candidate's application. Moreover, in explaining the
Scope ()f its holding , the court quite clearly :sta.tt>d that. petitioner was:
prohibited from taking race into account in itny way in making admissions
decisions:
~:ln addition, the University may properly as it in fact does, consider other
factors in evaluating an applieant, such as the perwna1 interview, recom..
meddations, character, and matter:s r!:'l~tting to the needs of the profession
and society, such as an applicant ';; prof!:'s:sional goals. In --short, the
standit.rds for admission !:'mploycd by the llniversity are not. constitutionallyinfirm except to th!:' extent that they arp utilized in lL racia!ly discriminatory
manner. Disadvantaged applicants of all racP:s must be eligible for
sympathetic considerution, and no applicant may be rPjectro because of
his race, in favor of anoth!:'r who is l!:'ss qualiftPd, as mea~fi.'d by standards
applied without rPgard to race. We reiterate, in view of the dissent's·
misinterpretation, that we do not compel the Univer;,ity to utilize only
'the highest objective academic cred!:'ntials ' as the cnterion for admission."'
18 Ca.l. 3d 34, 54-55, 553 P. 2d 1152, 1166 (1976) (footnote omitted) .
This explicit. statement makes it unrea.sonablf> to assume that the reach of'
tbe California. court-'s judgment. can be limited in the Ilk'lnner suggested by
MR. JusTICE STEVENs.
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separate opinions, my Br(\thers - - - and
concur in this judgment.
Accordingly, the judgment below is
Affirmed in pMt and reversed in part.

I
The Medical.Scbool pfthe University of California at Davis
opened in 1968 with an entering class of 50 students. In 1971,
the size of the entering class was increased to 100 students, a
level at which it remains. No admissions program for disadvantaged ot .n~inprity students existed when the ::~chool opened,
and the first claas .contained three Asians but no blacks, no
Mexican-Americans, and no American Indians. · Over the next
two years, the faculty devised a special admissions program to
increase the representation of "disadva,ntagedn students in
each medical school claas. 1 The special program consisted of
1 Material distribute4. to applicants for the class entering in 1973
described the special admissions program as follows:
"A special subcommittee of the Admissions Committee, made up of
faculty and medical students from minority groups, evalun.tes applications
from economically and/or educationally disadvantaged backgrounds. The
applicant may designate on the application form that he or she requests
such an evaluation. Ethnic minorities are not ca.tegorically considered
under the Task Force program unless they are from disadvantaged back.grounds. Our goals are (1) a short range goal in the identification and
recruitment of potential candidates for admission to medical school in the
near future, and (2) our. long range goa.l is to stimulate career interest in
health professions among junior high and high school students.
II A.fter· receiving all pertinent information Selected applicants Will receive
a letter invjting.them to our School of Medicine in Davis for an interview.
The interviews are conducted by at least one faculty member and one
student member of the Task Force Committee. Recommendations are
then made to th!l Admissions Committee of the medical school. Some of
the Task Force Faculty are also members of the Admissions Committee.
, "Long•range goals will be approached by meeting with counselors and
students of J>chools with large minority populations, as well as with local
YOI!th and adult .comru~mity groups.
"Applications for financial aid are available only after the applicant has

I
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a separate admissions system operating in coordination with
the regular admissions process.
Under the regular admissions procedure, a candidate could
submit his application to the medical school beginning in July
of the academic year preceding .the year for which admission
was sought. Record -149. Because of the large number of
applications, 2 the admissions committee screened each one to
select candidates. for further consideration. Candidates whose
overall undergradu.a te grade point averages fell below 2.5 on
a scale of ·4.0 were smpmarily rejected. !d., at 63. About
one out of six applicants WIU! invited for a personal interview.
Ibid. F<>llowing · the interviews, each candidate was rated
on a scale .o f 1 to 100 by his interviewers and four other
members of ~he admissions committee. The rating embraced
the interviewers' summaries, the candidate's overall grade
point average, grade point avera.ge in science courses, and
scores on · the Medical College Admissions Test (MCAT) ,
letters of recommendation, extracurricular activities, and other
been accepted and can only be awarded after registration. Financial aid is
available to students in the form of scholarships and loans. In addition
to t.he Regents' Scholarships and the President's Scholarship programs, the
medical school participates in the Health Professions Scholarship Program,
w-hich makes funds available to students who otherwise might not be able
to pursue a medical education. Other scholarships and awa.rds are available to students who meet special eligibility qualifications. Medical students
are also eligible to participate in the Federally Insured Student Loan
Program and the American Medical Associatio~ Education and Research
Foundation Loan Program.
"Applications for Admissions are available -from :
"Admissions Office
School of Medicine
University of California.
Davis, California 95616"
Record 195. The letter distributed the following year was virtually identical, except that the third paragraph was omitted.
2 For the 1973 entering class of 100 seats, the Davis medical school
,received 2,464 applications. Record 117. for the 1974 entering class,
·a ,737 applications W!)re submitted. /d ., at 289.
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bipgraphical .data. /d., at 62. The ratings were added together to arrive at each candidate's' "benchmark" score. Since
five committee members rated ea~h candidate in 1973, a perfect
score .was 500; in 1974, six members rated each candidate, so
· that a perfect score was 600. The full committee then
reviewed the file and scores of each applicant and made offers
of a{imission on .a "rolling" basiS.3 The chairman was responsible for placing names on the waiting list. They were not
placed in strict numerical order; instead, the chairman had
discretion to include wrsons with "special skills.'; Ibid.
The special admissions program operated with a separate
committee, a majority of whom were members of minority
groups. fd., at 163. . On the 1973 appllication form, candida't es were asked to indicate whether they wished to be
considered as "economically and/or educationally disarlvantaged" ·a pplicants; on the 1974 form the question was whether
. they wished to be considered as members of a "minority
:~group," :whjeh the medica:! school apparently viewed as
"Blacks," "9hicanos;" "Asians," and" American Indians." I d.,
at .65-66, 14'6, 197, 203-205-, 216-218. If these questions were
answered affirmatively, the ~pplication was forwarded to the
special admissions committee. No formal .definition of "disadvantage" was ever produced, id., at 163-164, but the chairman
of · the · special committee screened each application to see
whether it reflected economic deprivation:• Having passed
this initial hurdle, the applications then were rated by the
special committee in a fashion similar to that used by the
s 'l'h~.t is, applications were considered and acted upon as they were
received, so that the process of filling the class took place over a period of
·ril.onths, .with lat<Jr applications being considered against those still on file
from earlier in th~ year. R,ecord 64.
f The chairman normally checked to see if, amo~g other things, the
applicant had been gra,l)te<l a waiver of the school's applicatio~ fee, which
required a means t:est; whether the a.pplicant had worked during college or
i~terrupted his education ~ support himself or his fatnHy; and whether
the applicant was a member of a minority group. Record 65-66.
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.general aqmissions comniittee, except that special candidates
did not have to meet the 2.5 grade po~nt average cut-off applied
to regular applicants. About one-fifth of the total number of
special applicants were invited for interviews in 1973 and
1974. 5 Following each interview, the special committee assigned each special applicant a benchmark score. The special
committee then · presented its ·top choices to the general
admissions committee. The latter did not rate or compare the
special candidates against the general applicants, id., at 388, but
could reject recommended special candidates for failure to
meet course requirements or other specific deficiencies. !d.,
at 171-172. The special committee con'tinued to recommend
special applicants until a number pr~scribed by faculty vote
were admitted. While the overall class size was still 50, the
prescribed number was eight; in 1973 and 1974, when the class
Size had . doubled to 100, the prescril:>ed number of special
admissions also doubled, to 16. !d., at 164, l66.
From the year of the increase in class, size-1971-through
1974, the special program resulted in the admission of 21 black
students, 30 Mexican-Americans, and 12 Asians, for a total of
'63 minority students. Over the same period, the regular ad'missions program produced one black, six Mexican-Americans,
and 37 Asians, for a total of 44 minority students~ 6 Although
For· the class entering in 1973, the total number of special applicants
was 297, of whom 73 were white. In 1974, 628 persons applied to the
special committee, of whom J72 were white. Record 133-134.
6 'The following table provides a. year-by-year coqlparisoQ. of minority
admissions. at the Davis Medical School :
Special Admissions Program
General Admissions
Total
5

Blacks Chicanos Asians Totnl Bhtcks , Cblcanos ' Asians

1970 .... 5
3
1971 . . .. 4 ·
9
l972 .. .. 5
6
1973 .... 6
8
1974 .... 6
7
Record 216-218. Sixteen

Total

8
4
0
12
0
4
o· 8
2
15
1
24
9
5
16
0
0
27
11
11
.2
2
16
13
0
15
31
4•
16
3
0
25
5
9
persons were admitted under the special progra~
0

;
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disAdvantaged- whites applied to the special pr-ogram in large
nwnbers, s,ee n. 5, supra, none received an offer of admission
thloilgh that process. Indeed, in 1974, a.t least, the special
commit·tee explicitly considered only "disadvantaged" special
applicants who were members of one of the designated minority
groups. · Record 171. '
Allan Bakke is a white male who applied to the Davis
Medica] School in both 1973 and 1974. In both years Bakke's
application was considered by the general admissions program,
and he received ail interview. His 1973 interview was with
· Dr. Theodore H. West, who considered Bakke "a very desirable
applicant to [the] medical school." /d., at 225. Despite a
. strong benchmark score of 468 out of 500, Bakke was rejected.
His application had come late in the year, and no applicants
in the general admissions process with scores below 470 were
' accepted after Bakke's application was completed. I d., at 69.
There were four special admissions slots unfilled at that time,
however, for which Bakke was not considered. /d., at 70.
After his 1973 rejection, Bakke wrote to Dr. George H. Lowrey,
Associate Dean and Chairman of the Admissions Committee,
protesting that the special admissions program .operated as a
racia] and ethnic quota. I d. , at 259.
·
Bakke's 1974 application was completed early in the year.
!d., at 70. . His student interview~r gave him an overall rating
of 94, finding him "friendly, well tempered, conscientious and
delightful. to speak with." ld., at 229. His faculty interviewer was, by coincidep.ce, the same Dr. Lowrey to whom he
had written in protest of the special admissions program. Dr.
Lowrey found Bakke "rather limited in his approach" to the
problems of the medical profession and found disturbing .
Bakke's "very definite opinions which were based more on his
personal viewpoints than upon a study of the total problem."
in 1974,. ibid., but one Asian withdrew .before t~ start of classes, and the .
vacancy was filled by a candidate from the general admissions waiting list.
Brief for Petitioner 4 n. 5.
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Id., at 226. Dr. Lowrey gave Bakke the lowest of his six
ratings, an 86; his total was 549 out of 600. /d., at 230.
Again, Bakke's application was rejected. In neither year did
the chairman of the admissions committee, Dr. Lowrey, exercise his discretion to place Bakke on the waiting list. ld., at
64. In both years, ~pplicants were admitted underthe special
program ,with grade point .averages, MCAT scores, and bench
mark scores significantly lower than Bakke's.7
After the second reJection, Bakke filed ·the instant suit in
·the Superior Court of Calitornia.8 He sought mandatory,
7 The following -table compares Bakke's science grade point average,
overall grade point average, and MCAT Scores with the average scores of
regular admittees and of special admittees in both 1973 and 1974. Record

210,,223, 231, 234:
Class Entering in 1973
SGPA

OGPA

MCAT (Percentiles)
Quanti·
tatlve
Science
Verbal

Bakke . oooooo, •• o, , o. 3.44
3.51
96
Average of
.. Regular Admitteeso. 3.51
81
3.49
Average of
Special Admittees . . , 2.62
2.88
46
Class Entering in 1974
SGPA

OGPA

Gen.
Infor.

94

97

72

76

83

69·

24

35

33'

MCAT (PeJcentllee)
Quanti·
tatlve
Verbul
Science

Gen.
lofor.

97
72
3.51
94
96
Bakke ···· ·o · · ····· ·· 3.44
Average of
Regular Admlttees o. 3.36 ,
3.29
67
82
69
72'
Average of
Special Admit tees, , . 2.42
2.62
34
30
37
18
Applicants admitted under the special program also had benchmark
scores significantly lower than many students, including Bakke, rejected
'!lnder the general admissions program, even though the special rating
system ~pparently gave credit for overcoming "disadvantage." Record

181, 38So
8 Prior to the actual filing of the suit, Bakke discussed his intentions with
Peter C. Storandt, Assistant to the Dean of Admissions at the Davis Medjcal School. Record 259-269. S.t mandt expressed sympathy for Bakke's
,position and offered advice on litigation strategy. Several amici imply
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injunctive, and declaratory relief compelling his admission to
the Medical School. He alleged that the Medical School's
special admissions program opera.ted to exclude him from the
school on the basis of his race, in violation of his rights under
the Equal Protection Clause of the Fourteenth Amendment/'
Art. I, § 21 of the California Constitution/0 and § 601 of Title
VI of the Civil Rights Act of 1964, 42 U. S. C. § 2000d. 11 The
University cross-complained for a declaration that its special
admissions program was lawful. The trial court found that
the·special program operated as a racial quota, because niinor·
ity applicants in the special program were rated only against
one another; Record 388, and 16 places in the class of 100 were
reserved for them. /d., at 295- 296. Declaring that the University could not take race into account in making admissions
decisions, the trial court held the challenged program violative
of the Federal Constitution, the state constitution and Title
VI. The court refused to order Bakke's admission, however,
holding that he had failed to ca.rry his burden of proving that
he .Would have been admitted but for the existence of the
·special program.
that these discussions render Bakke's suit "collusive." There is no indica'tion, however, t.h at Stora.ndt's views were those of the medical school or
that anyone else at the school -even was awarQ of Storandt's correspondence
and conver8ations with ·Bakke. Stora.ndt is no longer with the University.
9 " • •• [N]or shall any State : . • deny to, any person within its
jurisdiction the equal protection of the laws."
·
10 "No special privileges or immunit,ies shall ever be granted which may
not be altered, revoked, or repealed by the Legislature; nor shall any
citizen, or class of citizens, be granted privileges, or immunities which, upon
the same terms, shall not be granted to an citizens...
. This section was recently repealed and its provisions added to Art. I, § 7
of the state constitution.
11 Section 601 of Title VI provides as fonows :
"No person in the United States shall, on the ground of race, c9lor, or
national origin, be excluded from participation in, be denied t.he benefits
of, or be subjected to discrimination under any pro~rampr activity receivingFederal financial assistance."

76-811-0PINION
10

UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

Bakke appealed from the portion of the trial court judgment
denying him admission, and the University appealed from the
decision that its special admissions program was unlawful and
the order enjoining it from considering race in the processing
of applications. The Supreme Court of California transferred
the case directly from the trial court, "because of the importance of the issues involved!' 18 CaL 3d 34, 39, 553 P. 2d
1152, 1156 (1976). The California court accepted the findings
of the trial court with respect to the University's program. 12
Because the special admissions program involved a racial
classification, the supreme court held itself bound to apply
strict scrutiny. /d., at 49, 553 P. 2d, at 1162-1163. It then
turned to the goals the University presented as justifying the
special program. Although the court agreed that the goals of
integrating the medical profession and increasing the number
of physicians .willing to serve members of minority groups were
compelling state interests, id., at 53, 553 P. 2d, at 1165, it
concluded that the special admissions program was not the
least intrusive means of achieving those goals. Without passing on the state constitutional or the federal statutory grounds
cited in the trial court's judgment, the California court held
that the .Equal Protection Clause of the Fourteenth Amendment required that "no applicant may be rejected because of
his race, in favor of another who is less qualified, as measured
by standards applied without regard to race!' ld., at 55, 553
r. 2d, at 1166.
Turning to Bakke's appeal, the court ruled that since Bakke
had €stablished that the University had discriminated against
him on the basis of ·his race, the burden of proof shifted to
the University to demonstrate that ·he would not have been
admitted even in the absence of the special admissions pro12 Indeed the University did not challenge the finding that applicants
1
who were not members of a minority group were excluded from consideration in the special admissions process. 18 Cal. 3d, at 44, 553 P. 2d, at 115iL
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'-gram.13 ld., at 63-64, 553 P. 2d, at 1172. The court analogized Bakke's situation to that of a plaintiff under Title VII
to the Civil Rights Act of 1964, 42 U. S. C. §§ 2000e-17,
see, e. g., Franks v. Bowman Transportation Co., 424 U.S. 747,
772 ( 1976). Ibid. Oh this basis, the court initially ordered
a remand for the purpose of determining whether, under the
newly allocated burden of proof, Bakke would have been ·
admitted to either the 1973 or the 1974 entering class in the
absence of the special admissions program. Appendix A to
Application for Stay, at 48. In its petition for rehearing below,
however, the University conceded its inability to ca.rry that
burden. Appendix B to Application for Stay, at 19-20.14 The
13 Petitioner has not challe~ged this aspect of the decision. The issue of
the proper placement of the burden of proof, then, is not before us.
14 Several amici suggest thllt Bakke lacks standing, arguing that he never
showed tha.t his injury-exclusion fr.om the medical school-will be
redressed by a favorable decision, and that the petitioner "fabricated"
jurisdiction by conceding its inability to meet its burden of proof. Petitioner does not object to Bakke's standing, but. inasmuch as this charge
concerns our jurisdiction under Art. III, it must be considered and rejected.
First, there appears to be no reason to question the petitioner's concession.
It was not an attempt to stipulate to a conclusion of law or to disguise
actual fa.cts of reoord. Compare Swift & Co. v. Hocking Valley R. Co.,
243 u.s. 281 (1917).
.
Second, even if Bakke had been unable to prove that he would have been
admitted in the absence of t.he special program, it would not follow that he
lacked standing. The constitutional element of standing is plaintiff's
demonstration of any injury to himself that is likely to be redressed by
favorable decision of his claim. Warth v. Seldin, 422 U.S. 490,498 (1975).
The trial court found such au injury, apart. from failure to be admitted,
in the University's decision not to permit Bakke to compete for all 100
places in the class, simply because of his race. Record 323. Hence the
constitutional requirements of Art. III were met. The question of respondent's admission vel 'tum is merely one of relief.
Nor is it fatal to Bakke's standing that he was not a "disadvantaged''
applicant. Despite the program's purported emphasis on disadvantage, it
\vas a minority enrollment. program with a secondary disadvantage element.
White disadvantaged students were ne~r considered under the special

76-811-0PINION
12

UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

California court thereupon amended its opinion to direct that
the trial court enter judgment ordering Bakke's admission to
the medical school. 18 Cal. 3d, at 64, 553 P. 2d, at 1172.
That order was stayed pending review in this Court. 429 U.S.
953 (1976). We granted certiorari to consider the important
constitutional issue. 429 U.S. 1090 (1977).
II
In this Court the pa.rties neither briefed nor argued the
applicability of Title VI of the Civil Rights of 1964. Rather,
as had the California court, they focused exclusively upon the
validity of the special admissions program under the Equal
Pr<>tection Clause. Because it was possible, however, that a
decision on Title VI might obviate resort to constitutional
interpretation, see Ashwander v. TVA, 297 U.S. 288, 346-348
(1936), we requested supplementary briefing on the statutory
issue.
A
At the outset we face the question whether a right of action
for private parties exists under Title VI. Respondent argues
that there is a private · right of action, invoking the test set
forth in Cort v. Ash, 422 U. S. 66, 78 (1975). He contends
that the statute creates a federal right in his favor, that
legislative history reveals an intent to-permit private actions, 15
that such actions would further the remedial purposes of
the statute, and that enforcement of federal rights under the
Civil Rights Act genera.lly is not relegated to the States. In
addition, he cites several lower court decisions which have
recognized or assumed the existence of a private right of
action. 16 Petitioner denies the existence of a private right of
program, and the University acknowledges that its goal in devising the
program was to increase minority enrollment.
15 See, e. g., 110 Cong. Rec. 5255 (1964) (remarks of Sen. Case) .
t 16 E. g., Boissier Parish School Board v. Lemon, 370 F. 2d 847, 851-852
{CA5), cert. denied, 388 U. S. 911 (1967); Natonabah v. Board of Educa-
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action, arguing that the sole function of§ 601, seen. 11, supra,
was to establish a predicate for administrative a.ction under
§ 602, 42 U. S. C. § 2000d-V' In its view, administrative
curtailment of federal funds under that section was the only
sanction to be imposed upon recipients that violated § 601.
tion, 355 F. Supp. 716, 724 (N. M. 1973); cf. Lloyd v. Regional
Transportation Authority, 548 F. Zd 1277, 1284-1287 (CA7 1977) (Title
V); Pias,cik v. Cleveland Museum of Art, 426 F. Supp. 779, 780 n. 1 (ND
Ohio 1976) (Title IX).
11 § 602 reads as follows:
"Each Federal department and agency which is empowered ·to extend
Federal financial assistance to any program or activity, by way of ~rant,
loan, or contract · other than a contract of insurance- or guaranty, is
authorized and ditected to effectuate the provisions of section 2000d of this
title with respect to such program or activity by issuing rules, regulations,
or orders of general applicability which shall be consistent with achievement
of the objectives of the statute authorizing the fihancial assistance in
connection ,with which· the action is taken. No such rule, regulation, or
order shall become effective unless and until approved by the President.
Compliance with any requirement adopted pursuant to this section may
be effected (1) by the termination of or refusal to grant or to continue
assistance under such program or· activity to any recipient as to whom
there has been an express finding on the record, after opportunity for
hearing, of a failure to comply with such requirement, but such termination
or refusal shall be limited to the particular political entity, or part thereof,
or other recipient ·as to whom such a finding has been made and, shall be
limited in its effect to the particular program, or part thereof, in which
such noncompliance has been so found, or (2) by any other means
authorized by law: Provided, however, That no such action shall be taken
untH the <lepartment or agency concerned has advised the appropriate
person or persons of the failure to comply with the requirement and has
detei'Iilined that compliance cannot be secured by voluntary means. In
the case of any action terminating, or refusing to grant or continue,
assistance because of failure to comply with a requirement imposed pur~
suant to this section, the head of the Federal department or agency shall
file with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of
the circumstances and the grounds for such action. No such a.ction shall
become effective until thirty days have elapsed after the filing of such
·report."
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Petitioner also points out that Title VI contains no explicit';
grant of a private right of action, in contrast to Titles II, III,
IV, and VII, of the same statute, 42 U. S. C. §§ 2000a-3 (a),
2000b-2, 2000c-8, and 2000e-5 (f).18
We find it unnecessary to resolve this question in the instant
case. The question of respondent's right to bring an action
under Title VI was neither argued nor decided in either of the
courts below, and this Court has been hesitant to review
questions not addressed below. McGoldrick v. Compagnie
Generale Transatlantique, 309 U. S. 430, 434-435 (1940).
See also Massachusetts v. Wescott, 431 U. S. 322 (1977);
Cardinale v. Louisiana, 394 U. S. 437, 439 (1969). Cf.
.Singleton v. Wulff, 428 U. S. 106, 121 (1976). We therefore
do not address this- difficult issue. Similarly, we need not pass··
upon petitioner;s claim that private plaintiffs under Title VI
must exhaust administrative' remedies. We assume only for
the putposes of this case that respondent has a right of action.
under Title vr: See tau v. N2chols, 4'14 U. 8. 563, 571 n. 2"
(1974) (STEWART, J:, concUrring in ttie result)~

B
The language of §'601, like that of the Equal Protectibri'
'Clause, is majestic irt itS sweep·:
"No person in the United States shall, on the ground or'
race, color, or na.tional origin, be excluded from participation in, be denied the benefits of, or be subjected to
"1 8 Several comments in the debates cast doubt <in the existence of any·
intent to create a private right of action. For example, Representative
1
Gill stated that no private right. of action was contemplated:
1'Nowhere in this section do you find a comparable right of legal action for '
a person who feels he has been denied his rights to participate in the
benefits of federal funds . Nowhere. Only those who have been cut off can
go to court and present their claim." 110 Cong. Rec. 2467 (1964) .
·'Accord, id., at 7065 (remarks of Sen. Keating) ; id., at 6562 (remarks of
'Sen. Kuchel) .
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discrimination under any program or activity receiving
Federal financial assistance."
i
1
The concept of "discrimination," like the phrase "equal protection of the laws," is susceptible to varying interpretations, for
as .Mr. Justice Holmes declared, "[a] word is not a crystal,
transparent and unchanged, it is the skin of a living thought
and may vary greatly in color and content according to the
circumstances and the time in which it is used." Towne v.
Eisner, 245 U. S. 418, 425 (1918). We must, therefore, seek
whatever aid is available in determining the precise meaning
of the statute before us. Train v. Colorado Public Interest
Research Group, 426 U.S. 1, 10 (1976), quoting United States
v. American Trucking Assns., 310 U. S. 534, 543-544 (1940) .
.Examination of the voluminous legislative history of Title VI
reveals a congressional intent to halt federal funding of entities
that violate a prohibition of ra.cial discrimination similar to
that of the Constitution. Although isolated sta.tements of
va.rious legislators, taken out of context, can be marshalled in
support of the proposition tha.t § 601 enacted a purely color~
blind scheme, 19 without regard to the reach of the Equal Protection Clause, these comments must be read against the
background of both the problem that Congress was addressing
and the broader view of the statute that emerges from a full
examin~tion of the legislative debates.
The problem confronting Congress was discrimina~ion
against Negro citizens ~t the hands of recipients of federal
For example, Senator Humphrey stated as follows:
'''Racial discrimination or segregation in the a.dm:inistration of disaster
relief is pa.rticularly shocking; and offensive w our sense of justice· and
fair play. Human suffering draws no color lines, and the administration
of help to the sufferers should not." 110 Cong. Rec. 6547 (1964) .
See also id., at 12675 (remarks of Sen. Allott); id., at 6561 (remarks of
Sen. Kuchel}; id., at 2494, 6047 (remarks of Sen. Pastore). But see id.,
l':Lt. 15893 (remarks of Rep. MacGregor); id., at 13821 (remarks of Sen,
Saltonstall); id., at 10920 (remarks of Sen. Javits); id., at 5266, 5807
'(remarks of Sen. Keating).
19
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moneys. Indeed, the colbr-blindness pronouncements cited in
the margin at n. 19, generally occur in the midst of extended
remarks dealing with the evils of segregation in federally
funded programs. Over and over again, proponents of the·bill
detailed the plight of Negroes seeking equal treatment in such
programs. 20 There simply was no reason for Congress to consider the validity of hypothetical preferences that might be
accorded minority citizens; the legislators were dealing with
the real and pressing problem of how to guarantee those citizens equal treatment.
In addressing that problem, supporters of Title VI repeatedly
. declared that the bill enacted constitutional principles. For
example, Representative Celler, the Chairman of the House
Judiciary Committee and floor manager of the legislation in
the House, emphasized this in introducing the bill:
"The bill would offer assurance that hospitals financed by
Federal money would not deny adequate care to Negroes.
It would prevent abuse of food distribution programs
. whereby Negroes have been known to be denied food
. surplus supplies when white persons were given such food.
It would assure Negroes the benefits now accorded only
white students in programs of higher education financed
by Federal funds. It would, in short, as8Ure the existing
right to equal treatment in the enjoyment of Federal
funds. It would not destroy any rights of private property or freedom of association." 110 Cong. Rec. 1519
(1964) (emphasis added).
)
Other sponsors shared Representative Celler's view that Title
VI embodied constitutional principles. 21
. 20

See, e.g, 110 C01Jg. Rec. 7064-7065 (1964) (remarks of Sen. Ribicoff);

id., at 7054-7055 (11ema.rks of Sen. Pastore); id., at 6543-6544 (remarks o(
Sen. Humphrey); id., at 2595 (remarks of Rep. Donahue); id., at 2467~468 (remarks of Rep. Celler); id., at 1643, 2481-2482 (remarks of Rep.

Ryan); H. Rep. No. 914, 88th Cong., 1st Sess., Part II, 24-25 (1964).
21 See, e. g., 110 Cong. Rec. 2467 (remarks of Rep. Lindsay). See als()

>.
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In the Senate, Senator Humphrey declared that the purpose
~f Title VI was "to insure that Federal funds are spent in
accordance with the Constitution and the moral sense of the
Nation." ld., at 6544. Senator Ribicoff agreed that Title VI
embraced the constitutional standard: "Basically, there is a
constitutional restriction against discrimination in the use of
.federal funds; and title VI simply spells out the procedure to
be used in enforcing that restriction." ld., at 13333. Other
Senators expressed simila.r views. 22
Further evidence of the incorporation of a constitutional
standard.into Title VI appears in the repeated refusals of the
legislation's supporters precisely to define the term "discrimination." Opponents sharply criticized this failure/ 3 but
proponents of the bill merely replied that the meaning of
~'discrimination" would be made clear by reference to the
Constitution . or other existing law. For example, Senator
Humphrey noted .the relevance of the Constitution:
"As I have said, the bill has a simple purpose. That
purpose is to give fellow citizens-Negroes-the same
rights and opportunities that white people take for
granted. ThiJ3 is no more than what was preached by the
prophets, and by Christ Himself. It is no more than what
our Constitution guarantees." ld., at 6553.24
id., at 2766 (remarks of Rep. Matsunaga); id., at 2731-2732 (remarks of
Rep. Da.wson); id., a.t 2595 (remarks of Rep. Donahue); id., at 1527-1528,

(remarks of Rep. Celler) .
22 See, e. g., 110 Cong. Rec. 12675, 12677 (1964) (remar~s of Sen. Allott);
'id., at ·7064 (remarks of Sen. Pell); id., at 7057, 7062-7064 (remarks of
Sen. Pastore); id., at 5243 (remarks of Sen. Clark) .
23 See, e. g., 110 Cong. Rec. 6052 (remarks of Sen. Johnston) ; id., at
5863 (remarks of Sen. Eastland); id., at 5612 (remarks of Sen. Ervin);
id., at 52.51 (remarks of Sen. Talmadge); id., at 1632 (remarks of Rep.
Dowdy); id., at 1619 (remarks of Rep. Abernethy) .
uSee also 110 Cong. Rec . 7057, 13333 (remarks of Sen. Ribicoff);
if~., at 7057 (r.emarks of Sen. Pastore) ; id., at 9606-5607 _(remarks ot
· 'Sen. Javits) ; id., at 5253,5863-5864, 13442 (remarks of Sen. Humphrey) .

,,
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In view of the clear legislative intent, Title VI must be held
to proscribe only those racial classifications that would violate
the Equal Protection Clause or the Fifth Amendment.

III
Petitioner does not deriy that decisions based on race or
·ethnic origin by faculties and administrations of state u~iver
sities are reviewable under the Fourteenth Amendment. See,
e. g., Missouri ex rel. Gaines v. Canada, 305 U. S. 337 ( 1938);
SipueZ v. Board of Regents, 332 U. S. 631 (1948); Sweatt v.
Painter, 339 U. S. 629 (1950); McLaurin v. Oklahoma State
Regents, 339 U.S. 637 (1950). For his part, respondent does
not argue that all ra.cial or ethnic classifications are per se
invalid. See, e. g., Hirabayashi v. United States, 320 U. S. 81
(1943); Korematsu v. United States, 323 U. S. 214 (1944) ·;
Lee v. Washington, 390 U.S. 333, 334 (1968) (Black, Harlan,
and S'J'EWART, JJ., concurring); United Jewish 'Organizatiorut
v. Carey, 430 U. S. 144 (1977) . . The parties do disa.gree as to
the level of judicial scrutiny to be applied to the special
admissions program. Petitioner argues that the court below
erred in applying strict. scrutiny, as this inexact term has been
applied in our cases. That level -of review, petitioner asserts,
should be reserved for . classifications that disadvantage "discrete and insular minorities." See United States v. Carolene
Products Co., 304 U.S. 144, 152 n. 4 (1938). Respondent, on
the other httnd, contends that the California court correctly
. rejeQted the notion tha.t the degree of judicial scrutiny accorded
a particular racial or ethnic classification hinges upon membership in .a. discrete and insular minority and duly recognized
that the "rights established [by the Fourteenth Amendment]
are personal ri~hts:" Shelley v. Kraemer, 334 U. S. 1, 22
(1948).
En route to this crucial battle over the scope of judicial
tevieW, 26 the parties fight a sharp preliminary action over the26

That issue has generated a consider!lbJ.e amount of scholarly controversy•.

',!
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proper (lharacterization of the special admissions program.
Petition~r prefers to view it as establishing a "goal" of minor·
ity representation in the medical school. Respondent, echoing
the courts below, labels it a racial quota. 26
This semantic distinction is beside the point: the special
admissions program is undeniably a classification based on race
and ethnic background. · To the -extent that there existed a
pool of ~t least minimally qualified minority applicants to fill
the 16 special admissions seats, white applicants could compete
only for 84 seats in the entering class, rather than the 100 oren
to minority applicants. Whether this limitation is described
See, e. g., Ely, The Constitutionality of Reverse Racial Discrimination, 41
U. Chi. L. Rev. 723 (1974); Greenawalt, Judicial Scrutiey of "Benign"
Racial Prefe~nces in L&.w School Admissions, 75 Colum. L. Rev. 559
(1975); Kaplan, Equal Justice in an Unequal World: Equality for the
~egro, 61 Nw. U. L. Rev. 363 (1966); Karst & Horowitz, Affirmative Action
and Equal Protection, 60 Va. L. Rev . .955 (1974); O'Neil, Racial Preference and Higher Education: The Larger Cont()xt, 60 Va. L. Rev. 925
(1974); Posner, The DeFunis. C~se and the Constitutionality of Preferential Treatment of Racial Minorities, 1974 Sup. Ct. Rev. 1; Redish, Preferential · La.w School Admissions and the Equal Protection Clause: An
Analysis ·of the Competing Arguments, 22 U. C. L.A. L. Rev. 343 (1974);
Sandalow, Racial Preferences in Higher Education: Political Responsibility
and the Judicial Role, -'2 U. Chi. L. Rev. 653 (1975) ;. Sedler, Racial preference, Reality and t.he Con!!titution : Bakke v. Regents of the University
of California, 17, Santa Clara L. Rev. 329 (1977) ; Seeburger, A Heuristic
Argufllent Aga.inst Preferential Admissions, 39 U. Pitt. L. Rev. 285 (1977) .
,. Petitioner 4efines "quota" as a requirement which must be met but can
never .be exeeeded, regardless of the quality qf the minority applicants.
P~tit. ioner :' declares that thf'rP it> no "floor " under the total number
minority students admittf'd; completely unqualified students will not. be
a<\mitted simply to meet a "q\lota." Nf'ither is therf' a "ceiling," sincf' an
!Jnlimited number could be admitted through the general a.qmissions proc~
ess; On this basis the special admission~ program does not. meet petitioner's
defin\tion of a quota..
The court below found-and petitioner does not deny-that white
'll,pplicants could Qot COfllpete for the 16 places reserved solely for the
special admissions program. 18 Cal. 3d, at 44, 553 P. 2d, at 1159. Both
·courts below chara.cteri~ed this as a "quow" system.

of
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JtS a quota or a goal, it is a line drawn on the basis of race ane\
ethnic status,27
IV
A
The guarantees of the Fourteenth Amendment extend to
persons. Its language is explieit: "No state shall , , . deny
to any person within its jurisdiction the equal protection of
the laws." It is settled beyond question that the "rights
created by the first section of the Fourteenth Amendment are,
by its terms, guaranteed to the individual. They are personal
rights," Shelley v. Kraemer, 8Upra, at 22. Accord, Missouri
ex rel. ·Ga.ines v. Canada, 8Upra, at 351; McCabe v. Atchison,
T. & S. F'. R. Co., 235 U. S. 151, 161-162 (1914). The.
gua.rantee of equal protection cannot mean one thing when
applied to one individual and something else when applied 00:.
a persdn of another color. If both are not accorded the sam,e_
protection, then it is not equaL
Nevertheless, petitioner argues that the court below .erred
in applying strict scrutiny to the speciJtl admissions programs
because white males, such as respondent, a.re not a "discrete
and insular minority" requiring extraordinary protection from
the majoritarian political process. Carolene Products Co.,
supra, at 152-153, n. 4. This ra,tionale, however, has never
been invoked in our decisions as a prerequisite to subjecting
racial or ethnic distinctions to strict scrutiny. Nor has this
Court held that discreteness and insularity constitute necessary preconditions to a holding that a particular classification
is invidious. 2 8 See, e. g. , Skinner v. Oklahoma, 316 U. S. 535,
2 7 Moreover, the University's special admissions program involves a
purposeful, acknowledged use of racial criteria. This is not. a situation in
which the classification on its face is racially neutral, but. has a disproportionate racial impact. In that situation, plaintiff must establish an intent
~o discriminat•e. Village of Arlington Heights v, Metropolitan Housing
!Devel. Corp ., 429 U. S. 252, 264-265 (1977) ; Washington v. Davis, 426
U. S. 229, 242 (1976); see Yick Wo v. Hopki·M, 118 U. S. 356 (1886) .
28 After Carotene Products. the first specific reference in our decisionst
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541 (1942); Carrington v. Rash, 380 U. S. 89, 94-97 (1965).
These characteristics may be relevant in deciding whether or
not to add new types of classifications to the list of "suspect''
categories or whether a particular classfication survives close
examination. See, e. g., Massachusetts Bd. of Retirement v.
Murg·ia, 427 U.S. 307, 313 (1976) (age); San Antonio Indep.
School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973) (wealth);
Graham v. Richardson, 403 U. S. 365, 372 (1971) (aliens).
Racial and ethnic classifications, however, are subject to
stringent examina.tion without regard to these additional
characteristics. We declared as much in the first cases explicitly to recognize racial distinctions as suspect:
"Distinctions between citizens solely beca:use of their
ancestry are by their very nature odious to a free people
~hose institutions are founded upon the doctrine of
equality." Hirabayashi, 320 U. 8., at 100.
" ... [A]lllegal restrictions which curtail the rights of a
· single racial group are immediately suspect. That is not
to say that all such restrictions are unconstitutional. It
. is to say that courts must subject them to the most rigid
s~rutiny." Korematsu, 323 U. 8., at 216.
The Court has never questioned the validity of those pronouncements. Racial and ethnic distinctions of any sort are
inherently suspect and thus call for the most exacting judicial
examination,

B
This perception of racial and ethnic dietinctions is rooted in
our ~ation's constitutional and demographic history. The
to the elements of "discreteness and insularity" appears in Minersville
School District v. Gobitis, 310 U.S. 586, 606 (1940) (Stone, J., dissenting) .
The next does not appear until 1970. Oregon v. Mitchell, 400 U. S. 112,
295 n. 14 {1970) (STEWART, J., concurring in pa.r t and dissenting ip part).
These elements have been relied upon in recognizing a suspect class in only
one group of cases, those involving aliens. E. g., Graham v. Richardson,
403
8. 365, 372 (1971).

u.
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Court's initial view of the Fourteenth ·Amendment was ,that
..
its "one pervading purpose" was "the fl'eedom of the slave
establishment of that freedom, .and
race, the security and
the protection of the ne-wly-made freeman and citizen from
the oppressions of those who had formerly exercised dominion
over him." Slaughter-House Cases, 16 Wall. 36, 71 (1873).
The · Equal Protection Clause, however, was "[v]irtually
strangled in its infancy by post-civil-war judicial
reaction/
ism." 29 It was relegated to decades of relative desuetude
while the Due Process Cljiuse of the Fourteenth Amendment,
after a short germinal period, flourished ~s a cornerstone in
the Court's defense of property and liberty of contract. See,
e. g., Mugler v. Kansas, 123 U.S. 623, 661 (1887); Allgeyer v.
Louisiana, 165 U. S. 578 (1897); Lochne1' v. New York, 198
U.S. 45 (1905). In that cause, the Fourteenth Amendment's
11
one pervading purpose" was displaced. See, e. g., Plessy v.
Ferguson, 163 U.S. 537 (1896). It was only as the era of substantiv~ due process came to a close, see, e. g., Nebbia v. New
York, 291 U.S. 502 (1934); West Coast Hotel v. Parrish, 300
U. S. ~79 ( 1937), that the Equal Protection Clause began to
attain a genuine measure of vitality, see, e. g., Carolene Products, supra; Skinner v. Oklahoma, supra.
By that time it was no longer possible .to peg the guarantees
of the Fourteenth Amendment to the struggle for equality of
one racial minority. During the dormancy of the Equal Protection Clause, the United States had become a nation of minor..
ities. 80 Each had to struggle 31-and to some extent strug...

firm

Tussrnan & tenBroek, The Equal Protection of the Laws, 37 Calif. L.
Rev. 341,381 (1949) .
30 M. Jones, American Immigr:1tion 177-246 (1960) .
31 J . Higham, Strangers in the Land (1955) ; G. Abbot.t, The Immigrant
and the Community (1917); P. Roberts, The New Immigration 66-73,
86-91, 248-261 (1912) . See also E. Fenton, Immigrants and Unions : A.
o;Case Study 561- 562 (1975) .
29
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gles still 32-to overcome the prejudices not of a monolithic
majority, but of a "majority" composed of Vf.l.rious minority
groups of whom it was Sf.l.id-perhaps unfairly in many c~ses
that a shared characteristic was a willingn~ss to disadvantage
other groups. 33 As the Nation filled with ·the stock of many
lands, the reach of the Clause was gradually extended to all
ethnic groups seeking protection from official discrimination.
See Strauder v. West Virginia, 100 U. S. 303, 308 (1880).
(Celtic Irishmen) (dictum); Yick Wo v. Hopkins, 118 U. S.
356 (1886) (Chinese); Truax v. Raich, 239 U.S. 33. 41 (1915)
(Austrian resident aliens); Korernatsu, supra (Japanese);
Hernandez v. Texas, 347 U. S. 475 (1954) (Mexica.n-Americans). The guarantees of equal protection, said the Court in
Yick Wo, "are universal in their application, to all persons
within the territorial jurisdiction, without regard to any differences of race, of color, or of nationality; and the equal protection of the laws is a pledge of the protection of equal laws."
118 U.S., at 369.
Although many of the Framers of the Fourteenth Amendment conceived of its primary function as bridging the vast
distance between members of the Negro race and the white
11
majority," Slauyhter-H ouse Cases, supra, the Amendment
itself was framed in universal terms, without reference to color,
ethnic origin, or condition of prior servitude. As this Court
recently remarked in interpreting the 1866 Civil Rights Act to
extend to claims of racial discrimination against white persons,
"the 39th Congress was intent upon establishing in federal law

c

32 "Members of various religious and ethnic groups, primarily but not
-exclusively of eastern, and middle and southern European ancestry, such
as Jews, Catholics, Italians, Greeks and Slavic groups [ ~ontinue] to be
-excll)ded from executive, middle-management and other ~ob levels because
of discrimination based upon their religion andjor national origin." 41
CFR § 60-50.1 (b) (19.77) .
33 E. g., .P. Roberts, The New Immigration 75 (1912); 'G . Abbott, The
lmmigra.nt and the Community 270-271 (1917) . See ~enerally n. 31, supra.
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a broader principle than would have been necessary to meet
the partieular and immediate plight of the newly freed Negr~
slaves." McDonald v. Santa Fe Trail Transp. Co., 427 U. S.
~73, 296 (1976). And that legislation was specifically broad.ened in 1870 to ensure that "all persons," not merely "citizens,"
would enjoy equal rights under the law. See Runyon v.
McCrary, 427 U. S. 160, 192-202 (1976) (WHITE,, J. , dissent~
'in g). Indeed, it is not unlikely that among the Framers were
many who would have applauded a reading of the Equal
..Protection Clause which states a principle of universal applic
cation and is responsive to the racial, ethnic and cultural
diversity of the Nation. See, e. g., Cong. Globe 1 39th Cong.,
1st Sess., 1056 (1866) (remarks of Rep. Nibla.c k); id., at
'2891-2892 (remarks of Sen. Corness); id., 40th Cong., 2d
Sess., 883 (1868) (remarks of Sen.'Howe) (Fourteenth Amendment "protect[s] classes frotn class legislation'~). See also
Bicke\! The Original Understanding and the Segre~ation Decision, 69 Harv. L. Rev. I, 60-63 (1955).
· Over the past 30 years, this Court has ·embarked upon
the crucial mission of interpreting the Equal Protection Clause
with the view of assuring to all persons ''the protection of
equal laws," Yick Wo, supra, at 369, in a Nation confronting
a legacy of slavery and racial discrimination. See, e. g:,
Shelley v. Kraemer, 334 U. S. 1 (1948); Brown v. Board of
Educatio'n, 347 U. S. 483 ( 1954) ; Hills v. Gautreaux, 425 U. S.
284 (1976). Because the landmark decisions in this area
arose in response to the continued exclusion of Negroes from
the mainstream of American society, they could be characterc
ized as involving discrimination by the "majority" white race
against the Negro minority. But they need no't be read as
depending upon tha.t characterization for their results. It
suffices to say that "[o]ver the years, this Court consistently
repudiated ' [ d] istinctions between citizens solely because of'
their ancestry' a.s being 'odious to a free people whose institu..
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·tions are founded upon the doctrine of equality.' " Loving
v. Virginia, 388 U. S. 1, 11 (1967), quoting Hirabayashi, 320
U. S., at 100.
Petitioner urges us to adopt for the first time a more
restrictive view 'of the Equal Protection Clause and hold that
discrimination against members of the white "majority'' cannot be suspect if its purpose can be characterized as "benign."
The clock of our liberties, however, cannot be turned back to
1868. Brown v. Board of Education, supra, at 492; accord,
Loving v. Virginia, supra, at 9. It is fa.r too late to argue that
the guarantee of equal protection to all persons permits the
recognition of specia.I wards entitled to a degree of protection
greater than that accorded others. 34 "The Fourteenth Amendment is not directed solely against discrimination due to ~
'two-class theory'-that Js, based upon differences between
'white' and Negro." Hernandez, supra, at 478.
Once t4e artificial line of a "two-class theory" of the Fourteenth.' Ame1idment is put aside, the difficulties entailed in
varying .the level of .judicial review according to a perceived
"preferred" status of a particular racial or ethnic minority
are intractable. The co_ncepts of "majority" and "minority"
necessarily reflect temporary arrangements a11d political judgmen~. As observed . above, the white "majority" itself is
, composed of various· minority groups, most of which can lay
'

34 ProfeiSSOr

'

Bickel noted the self-contradict.ion of that view:
·"Tpe le~son of the great decisions of the Supreme Court and the lesson
of contempora.r y history have been the same {or at least a generation:
discrimination on the basis oi. race is illegal, illlm,.Ora\, t.~nconstitutional,
~herently wrong, and destructive of democratic society. Now this is to
'be t.111lean1ed 1}-nd we are tOld that this ~ Dot a matter of fundamental
principle but only a matter of whose ox is gored. ' Those for whpm mcial
equality was demanded are to be more equal than others. Having found
support in the Constitution for . equality, they ·now claim support for
.cpequality under .. the same · Constitution." A. Bicke), The Morality of'
·C~nsent 133 (1975),
/
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claim to a history of prior discrimination at the hands of the
state and private individuals. Not aU of these groups can
receive preferential treatment and corresponding judicial tolerance of distinctions dra:wn in terms of race and na.tionality,
for then the only "majority" left wotdd be a new minority
of White Anglo-Saxon Protestants. There is no principled
basis for deciding which groups would merit "heightened
judicial solicitude" and which would not.:"' Courts would be
a" As l am in agreement with the view that race may be taken into account as a factor in an admissions program, I am in accord with the
result reached in this case by the plurality opinion of .JusTICES BRENNAN,
WHI'l'E, MARSHALL, and BLACKMUN. But I disagree with much that is
l:laid in their opinion.
They would require as a justification for a program such as petitioner's,
only two findings: (i) that there has been some form of discrimi~
~nst the preferred minority groups "by society at large," post. at~~
(1!Ait being conceded that petitioner had no history of discrimination) , and
(ii) that "there is reason to believe" that the disparate impact sought to
be rectified by the program is the "product" of such discrimination:
"If it was reasonable to conclude-as we hold that it wa:;-that the failure
of Negroes to qualify for admission at Davis under regula~ procedures was
due principally to the effects of pa:;t discrimination, then there is a reasonable likelihood that, but for pervasive racial discrimination, respondent
would have failed to qualify for admission even in the absence of Davis's
special admission program." Post, Wtmgern:t'r,-:rt-2~
The breadth of this hypothesis is unprecedented in our constitutional
system. The first step in the analysis-whether or not there has been
societal discrimination-may require little or no proof. The second step,
however, involves a speculative leap: but for thi~ discriminatio11 by society
at large, Bakke <~would have failed to qualify for admission" because Negro
applicants-nothing \s said about Asians, cf., e. g., post, at -. - n. 59would have mad\l better scores. Not one word in the record support~ this
conclusion, and the pluralit.y offers nostandard fo~ courts to. use in al)plying such a presumption of causation to other racial or ethnic classifications . This failure is a grave one, since if it m~ty be concluded on thi~
record that each of the minority groups preferred by the petiticmer's
special program is entitled to the benefit of the · presumption, it would ·
seem difficult to determine that any of' the dozens of minority groups that
have suffered "~ocietal discrimination" cannot also claim it, in any area
of social intercourse,

6
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asked to evalua.te the extent of the prejudice and consequent
harm suffered by various minority groups. Those whose
societal injury is found to exceed some arbitrary level of tolerability would then be entitled to preferential classifications at
the expense of individuals belonging to other groups. Those
classifications would be free from exacting judicial scrutiny.
As these preferences began to have their desired effect, and the
consequences of past discrimination were undone, new judicial
rankings would be necessary. The kind of variable sociological
and political analysis necessary to produce such rankings
simply does not lie within the judicial competence-even if
they otherwise were politically feasible and socially desirable.:"'
au Mr. Ju~tice Douglas has noted the problrms associated with such
inquiries:
"The reservation of a proportion of the law school class for members
of selected minority groups is fraught with . . . dangers, for one must
immediately determine which groups are to receive such favored treatment and which are to be excluded, the proportions of the class that are to
be allocated to each, and even the criteria by which to determine whether
an individual is a member of a favored group. [Cf. Plessy v. Ferguson,
163 U. S. 537, 549, 552 (1896).1 There i;; no as:;urance that a common agreement can be reached, and first the schools, and thrn the courts,
will be buffeted with the competing claims. The University of Washington included Filipinos, but excluded Chine::;e and Japane::;e; another
school may limit its program to blacks, or to blacks and Chicanos. Once
the Court sanctioned racial preferences such as these, it could not then
wash its hand::; of the matter, leaving it entirely in the discretion of the
school, for then wr would have effectively overruled Sweatt v. Painter,
339 U.S. 629, and allowed imposition of a "zero" allocation. But what standard is the Court to apply when a rejected applicant of Japanese ancestry
brings suit to require the University of Washington to extend the same
~ privileges to his group? The Committee might conclude that the population of Washington is now 2% Japanese, and that Japanese also constitute
2% of the Bar, but that had they not been handica.pped by a history
of discriminatio,n, Japanese would now constitute 5% of the Bar, or 20%.
Or, .alternatively, the Court could attempt to assess how grievously each
group has suffered from discrimination, and allocate proportions accord. ingly; if that were the standard the current University of Washington
policy would almost surely fall, for there is no Western State which can
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Moreover, there are serious problems of justice connected
with the idea of preference itself. First, it may not always be
dear that a so-called preference is in fact benign. Courts,may
·be ask«::d to validate burdens imposed upon individual members
of particular groups in order to advance the group's general
interest. See United Jewish Organizations v. Carey, 430 U.S.
144, 172-173 (BRENNAN, J., concurring in part). Nothing in
the Constitution supports the notion that individuals may be
asked to suffer otherwise impermissible burdens in order to
enhance the societal standing of their ethnic groups. Second,
preferential programs may only reinforce common stereotypes
holding that certain groups are unable to achieve success
without special protection based on a factor having no relationship to individual worth. See DeFunis v. Odegaard, 416
U. S. 312, 343 (Douglas, J., dissenting). Third, there is a
measure of inequity in forcing innocent persons in respond·ent's position to bear the burdens of redressing grievances not
·of their making.
.
By hitching the meaning of the Equal Protection Clause to
these transitory considerations, we would be holding, as a
constitutional principle, that judicial scrutiny of classifica.tions
tducbing on racial and ethnic background may vary with th~
cla.im that it has always treated Japanese and Chinese in a fair and evenhanded manner. See, e. g., Yick Wo v. Hopkins, 11.8 U.S. 356; Terrace v.
Thompsoo,· 263 U. S. 197; Oyama v. California, 332 U. S. 633. This
Court has not sustained a racial classification since the wartime cases of
korematsu v. United States, 323 ·u. "8. 214, tJ,nd Hirabayashi v. United
States, 320 U. S. 81, involving curfews and Telocations imposed upon
J ap'linese-Am,ericans.
.
"Nor obviously will the pro~em he solved if next year the Law School
included only Japanese and Chinese, for then Norwegians and Swedes,
Poles and Italians, Puerto Ricans and Hungarians, and all other groups
which form this diverse Nation would have just complaints." DeFunis v.
Odegaard, 416 U. S. 312, 337-340 (1974) (Douglas, J., dissenting) (foot..-llotes omitted).
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tebb and flow of political forces. Disparate constitutional
tolerance of such classifications well may serve to exacerbate
racial and ethnic anta.gonisms rather than alleviate them.
United Jewish Orga,nizations, supra, at 173-174 (BRENNAN, J.,
concurrihg). Also, the mutability of a constitutional principle,
based upon shifting political and social judgments, undermines
the chances for consistent application of the Constitution from
one generation to the next, a critical feature of its coherent
interpretation. Pollock v. Fa.rmers Loan & Trust Co., 157 U.S.
429, 650-651 (1895) (WHITE, J., dissenting). In expounding
the Constitution, the Court's r~le is to discern "principles
sufficiently absolute to give them roots throughout the community -and continuity over significant periods of time, .and to
lift them above the level of the pragma.tje political judgments
of ~ particular time a:nd place." A. Cox, The Role of the
'Supreme Court in American Goven1ment 114 (1976).
If it is the individual who is entitled to judicial protection
against classifications based upon his ·racial or ethnic background because such dis'tinctions impinge upon personal rights,
ratber than the individual only because of his membership in
a particular group, then :Constitution~l standards may be applied consistently. folitical jud~ments regarding the necessity
for the particular classification ~ay be weighed in the constitutional balance, Korematsu v. United States, 323 U. S. 214
(1944), but the standard of justification will remain constant.
'This is as it should be, since those political judgments are the
product of rough compromise struck by contending groups
within the democratic process.'37 When they touch upon an
·• individual's race or .ethnic .background, he is entitled to a
judicial determiuation that the burden he is asked to bear on
R. Dahl, A Preface to Democratic Theory (1956); Posner, The
Case and the Constitution~tlity of Preferential Treatment of
Minorities, 1974 Sup. Ct. Rev. 1, 27; cf. Stewart, The Reformation of
America.n Administrative Law, 88 Ht~-rv. L. Rev. 1683-1685, and nn. 64-67
(19'15) and sources cited therein.
37

DeF~nis
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that basis is precisely tailored to serve a compeiling governmental interest. The Constitution guarantees that right to
every person regardless of his background. Shelley v. Kraemer,
334 U. S. 1, 22 (1948); Missouri ex rel. Gaines v. Canada,
305 u.s. 337, 351 (1938).

c

Petitioner contends that on several occasions this Court has
approved preferential classifications without applying the most
exacting scrutiny. Most of the cases upon which petitioner
relies are drawn from three areas: school desegregation,
employment discrimination, and sex discrimination. Each of
the cases cited presented a -situation materially different frotn
the facts of this case. . ,
The school desegregation cases are inapposite. Each involved
remedies · for clearly determined ·Constitut,ional violations.
E. y., Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971); McDaniel v. Barresi, 402 U.S. 39 (1971);
Green v. County School Board, 391 U.S. 430 (1968). Racial
classifications thus were designed as remedies for the vindication of constitutional ei1titlement. 88 'Moreover, the scope of
the remedies was not permitted to exceed the extent of the
Petitioner cites three lower court decisions allegedly deviating from
this general rule in school d!lSegtegation cases: .Offermann v. Nitkowski,
378. F. 2d 22 (CA2 1967); ~ Wanner v. County School Eoatd, 3S'i' F. 2d 452
(CA4 l966); Sprinufietd SChool Com,~ittee v. Barksdale, 3.48 F . 2d 261
·(CAl 1965) . Of these, Wanner involved a school .system held to have
beeri .de jure spgregated and enjoined from maintaining segregation; racial
districting was deemed necessary. 357 F. 2d, at 454.' Cf. United Jewish
Organizations v. Carey, 430 U. S. 144 .(1977). In Barksdale and Offermann, courts did approve voluntary districting designed to eliminate discriminatory attendance patterns. In neither, however, was there any
showing that the school board planned extensive pupil transportation that
might threaten liberty or privacy in'terests. See Keyes v. School District
No . 1, 413 U. S. 189, 24Q-250 (1973) (:PoWELL, J., concurring in pa.rt and .
dissenting in part) . Not" were white students deprived of an equal oppor.tuhity for education"
·
38
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violations. E. g., Dayton Board of .Education v. Brinkman,
433 U. S. 406 (1977); Milliken v. Bradley, 418 U. S. 717
(1974); see Pasadena City Board of Education v. Spangler, 427
U. S. 424 (1976). See a.lso Austin Indep. School Dist. v.
Unit~d States, 429 U. S. 990, 991-995 (1976) (PowELL, J.,
concurring). Here, there was no judicial determina.tion of
constitutional violation as a predicate for the formulation of a
remedial classification.
The employment discrimination cases also do not advance
petitioner's cause . . For example, in Franks v. Bowman Transportation Co., 424 U. 8. 747 (1975), we approved a retroactive
award of seniority to a class-of Negro truck drivers who had
been the victims of dis_crimination. While this relief imposed
some burdens on other employees, it was held necessary
"'to make [the victims] whole for injuries suffered on account
of unlawful employment discrimination.'" !d., at 771,
quoting Albema-rle Paper Co. v. Moody, 422 U. S. 405, 418
(1975). The courts of appeals have fashioned various types
of racial preferences as remedies for constitutional or statutory
violations resulting in identified, race-based injuries to individuals held entitled to the_preference. ·.E. g., Bridgeport Guardians, Inc. \'. Civil Service Commission, 482 F. 2d 1333 (CA2
1973); Carter v. Ga.llagher, 452 F. 2d 315, modified on rehearing en bane, 452 F. 2d 327 (CAS 1972). Such preferences also
have been upheld where a legislative or administrative body
charged with the responsi-b~lity made determinations of past
discrimination and fashioned remedies deemed appropriate to
rectify the discrimination. E. g., Contractors Association of
Eastern Pennsylvania v. Secretary of Labor, 442 F. 2d 159
(CA3), cert. denied, 404 U. S. 954 (1971); 31' Associated
I
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upholding the requirement of preferential hiring under

the au,thority of Executive Ord~t ·1!246 hilS em»hasi3ed the existence of
pn•vi0Hs· discrimination as a predicate for the imposition of _a preferential
remedy. Contmctors Association, supm; Southern Illinois Builders As,m.
v.. Ogilvie, 471 F . 2d _680 (('..A7 19-72); Joyce v. McCmne, 32_0 F.. Supp.
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General Contractors of Massachusetts, Inc. v. Altschuler, 490
F. 2d 9 (CAl 1973) , cert. denied, 416 U. S. 957 (1974); cf.
Katzenba.ch v. Morgan, 384 U.S. 641 (1966). But we have
flever approved preferential classifications in the absence t>f
proven constitutionitl or statutory violations. 40
Nor is a different view supported by the fact that cl~ssifica
iions touching upon sex, which are designed to compensate
women for identified discrimination, are not subjected to this
level of scrutiny. E. g., Califano v. Webster, 430 U. S. 313,
· 316-317 (1977). Neither are classifications that disadvantage
women, see, e. g., Craig v. Boren, 429 U.S. 190, 211 n.• (1976)
(PoWELL, J., concurring). Gender-based distinctions are less
likely to create the analytical and practical problems present
in preferential programs premised ·on racial or ethnic criteria.
With respect to gender there are only two possible classifica1284 (N. J. 1970); Weiner v. Cuyahoga Community College District, 1!!
Ohio 2d 35, 249 N. E. 907, eert. Mnied, 396 U.S. 1004 (1970). See alsoRcmtti C'ontr. Co. v. B''en:nrin, 408 F. 2d 1039, 1041 (CA7 1975); Associ·
ated General Contractors of Massachusetts, Inc. v. Altschuler. 490 F. 2d
9 (CAl 1973), cert. denied, 416 U. S. 957 (1974}; Northeast Const. Co. v.
Romney, 157 U.S. App. D. C. :381, 485 F. 2d 752, 754, 761 (1973) .
>o This case doe:s not call i1ito que:stion congrf>s~ionally authorized administrative actions, such as consent decrees under. Title VII or approval of
reapportionment plans lmdet·§ 5 of the Voting Rights Act of 1965,42 U.S. C.
§ 1973c. In such ·cases, there has been detailed legislative consideration
of the various indicia of ;previous constitutional or statutory violations,
e. g., South Carolina Y. Katzenbach, 383 U. S. 301, 308-310 (1966) (§ 5),
and particular administrative bodies have beim charged with monitoring
various activities in order to detect such violations and formulate appropriate remedies. See Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1976) .
F'mthermore, we are not here presented with an occasion to review
legislation by Congress pursuant to its powers under § 2 of the Thirteenth
Amendment and § 5 of the Fourteenth Amendment to remedy the eft'ects
of prior <fiscritnination. Katzenbach v. Morgan, 384 U. S. 641 (1966);
Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968). We have previously
recognize~ the special competence of Congress to make findings with..
respect to the effects of identified past discrimination and its discretionary
authority to take appropriate remedial measures.
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tions. The incidence of the burdens imposed by preferential
classifications is clear. There are no rival groups who can
claim tha,t they, too, are entitled to preferential treatment.
Classwide questions as to the group suffering previous injury
and groups which fairly can be burdened are relatively manageable for reviewing courts. See, e. g., Califano v. Goldfarb,
430 U.S. 199, 212-217 (1977); Weinberger v. Wiesenfeld, 420
U. S. 636, 645 (1975). The resolution of these same questions in the context of racial and ethnic preferences presents
far more complex and intractable problems than genderbased claSsifications. More importantly, the perception of
racial classifications as inherently odius stems from a lengthy
and tragic history that gender-based classifica,tions do not
share . . · In sum, the Court has never viewed gender-based
classification as inherently suspect or as comparable to racial
classifications· for the purpose of equal-protection analysis.
Petitioner also cites Lau .v. Nichols, 414 U. S. 563 (1974),
in support of the proposition that discrimination favoring
racial or ethnic minorities has received judicial approval without the ex~cting .inquiry ordinarily accorded "suspect" classifications. ·In Lau, we held that the failure of the San
Francisco school system to provide remedial English ins,tructionfor some 1,800 students of oriental ancestry who spoke no
English.amounted to a violation of Title VI ofthe Civil Rights
Act ·of 1964, 42 U. S. C. § 2000d, !).nd· the regulations promqlgatecJ thereunder. Those regula,tions required remedial
instruction where inability to understand English excluded
childrtm of foreign ancestry from participat\()n ·in educational
progr.ams. !d., t).:t 568. Because we found that the students
in Lau were denied "a meaningful opportunity to participate in
the ecJupational program," ibid.! we remanded for the fashioning
of a. remedial order.
La'U provides little support for petitioner's argument. The
decisi<nitested solely on the'$.tatute, which had been construed
by the responsible administrative agency to reach educational

. ,:. .
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practices "which have the effect of subjecting individuals to
discrimination," id., at 568. We stated: "Under these state~
imposed s-tandards there is no equality of treatment merely
by providing students with the same facilities, textbooks,
teachers and curriculum; for students who do not understand
English are effectively foreclosed from any meaningful education." !d., at 566. Moreover, the "preference" approved did
not result in the denial of the relevant benefit-"meaningful
participation in the educational program"-to anyone else.
No other student was deprived by that preference of the ability
to participate in San Francisco's school system, and the
applicable regula.tions required similar assistance for all students who suffered similar linguistic deficiencies. /d., at 570571 (STEWART, J., concurring) .
In a similar vein/0 petitioner contends that our recent
decision in United Jewish Organizations v. Carey, 430 U.S. 144
( 1977), indicates a willingness to approve racial classifications
desjgned to benefit certain minorities, without denominating
the classifications as "suspect." rhe State of New York had
redrawn its reapportionment plan to meet objections of the
Department of Justice under § 5 of the Voting Rights Act
of 1965, 42 U.S. C. § 1973c. Specifically, :voting districts were
redrawn to enhance the electoraJ power of certain "nonwhite"
voters found to have been the victims of unlawful "dilution"
under the original reapportionment plan. United Jewish
l

~ 1 Petitioner also cite~ our deci ~ion in Morton v. Mancari, 417 U. S. 535
(1974) 1 for the proposition .that the State may prefer members of trl,lditionally disadvantaged groups. In Mancari, we. approved a hiring preference for qualified Indians .in tbe Bureau of Indian Affairs of the ·D.ePa.rt•·
:~pent ·of the Jnterior (BIA) . · We observed in .that case, however, that the
leg~l .stat\)S of BIA is sui generis. f1., at 554. Indeed, we found that
the pr~ference -was not racial at all, but "an employment criterion reason·ably designed tb further the cause of Indian self-government. and to make.
the BIA more responsive to groups [,] ... whose -lives are governed by
the BIA in. a unique fashion ." Ibid.
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Organizations, like Lau, properly is viewed as a case in which
the remedy for an administrative finding of discrimination
encompassed measures to improve the previously disadvantaged group's ability to part~cipate, without excluding individua.ls belonging to any other group from enjoyment of the
relevant opportunity-meaningful participation in the electoral
process.
In this case, unlike Lau and United Je1»Uh Organizatwns,
there has been no determina.tion by the legislature or a responsjble administrative agency that the University enga.ged in a
discriminatory practice requiring remedial efforts. Moreover,
the operation of petitioner's special admissions program is
quite different from the remedial measures approved in those
case~. It prefers the designated minority groups at the expense
of other individuals who are totally foreclosed from competition for the 16 special admissions seats in every medical school
class. Because of that foreclosure, some individuals are
excluded from enjoyment of a state-provided benefit-admission to the medical school-they otherwise would receive.
When a classification denies an individual opportunities or
be:p.efits enjoyed by others solely because of his race or ethnic
background, it must be regarded as suspect. E. g., McLaurin
v. Oklahoma State Regents, 339 U. S. 637, 641-642 (1950) .

v
We have held that in "order to justify the use of a suspect
classific"'tion, a State must show that its purpose or interest is
both constitutionally permissible and substantial, and that its
use of the classification is 'necessary . . . to the accomplishment' of its purpose or the safeguarding of its interest." In
re Griffiths,413 U.S. 717,722-723 (1973) (foo~notesomit~d);
Loving v. Virginia, 388 U. S. 1, 11 (1967); McLaughlin v.
Florida, 379 U. S. 184, 196 (1964). The special admissions
program purports to serve the purposes of: (i) ''reducing th~
historic deficit of traditionally disfavored minorities in me<Jical
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schools and the medical profession," Brief for Petitioner 32;
(ii) countering the effects of societal discrimination; 4 =
(iii) increasing the number of physicians who will practice in
communities currently underserved; and (iv) obtaining the
educational benefits that flow from an ethnically diverse student body. · It is necessary to decide which, if any, of these
purposes is substantial enough to support the use of a suspect
classification.

A
If petitioner's purpose is to assure within its student body
some specified percentage of a particular group merely because
42

A number of distinct sub-goals have been advanced as falling under the
rubric of "compensation for past discrimination." For example, it is said
that preferences for Negro avplicants may compensate for harm done them
personally, or serve to place them at economic levels they might have
attained but for discrimination a.gainst their forebears. Greenawalt, supra,
n. 1, at 581-586. Another view of the ''compensation" goal is that it
serves as a form of reparn.tion by the "majority" to a victimized group
as a whole. B. Bittker, The Case for Black Reparations (1973). That
justification for racial or ethnic preference has been subjected to much
criticism. E. g., Greenawalt, supra, at 581; Posner, supra, n. 25, at Hi-17,
and n. 33. Finally, it has been argued that. ethnic preferences "compensate" the group by providing examples of success whom other ·members of
the group will emulate, thereby advancing the group's interest and society's
interest in encouraging new generations to overcome the barriers and frustrations of the past. Redi;;h, supra, n. 25, at 391. For purposes of analysis
these sub-goals need not be considered separately.
Racial classifications in admissions conceivably could serve a fifth
purpose, one which petitioner does not articulate: fair appraisal of
each individual's academic promise in the light of some cultural bias in
grading or testing procedures. To the extent that race and ethnic background were considered only to cure established inaccuracies in predicting
academic performance, it might be argued that there is no "preference" at
all. Nothing in this record, however, suggests either that any of the quantitative factors considered by the Medical School were culturally biased
or that, petitioner's special admissions program was formulated to correct
for any such biases. Furthermore, if race ~r ethnic background were used
solely to arrive at an unbiased p~ediction of academic success, the reserva·tion of fixed numbers of seats would be inexplicable"
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of its race or ethnic origin, such a preferential purpose must be
rejected not as insubstantial but as facifl.lly invalid. Preferring
members of any one group for no reason other than race or
ethnic origin is discrimination for its own sake. This the
Constitution forbids. E. g., Loving v. Virginia, supra, at 11;
McLaughlin v. Florida, supra, at 196; Brown v. Board of
Education, 347 U. S. 483 (1954).

B
The State certainly has iegitimate 1\nd substantial interest
in ameliorating, or eliminating where feasible, the disabling
effects of identified discrimination. The line of school desegregation cases, commencing with Bro~, attests to the importance of this state goal and the co:mmit:ment of the j-udiciary
to affirm all lawful means towards 'its attainment. In the
school cases, the States were required by court order to redress
the wrongs worked by specific instances of racial discrimination. That goal was far more focused than the remedying of
the effects of "societal discrimination;" concept of injury tliat
may be ageless in its reach into the past.
We have never approved a classific11-tion that aids persons
perceived as members of relatively victimized groups at the
expense of o!her innocent individuals iri the absence of judicial, legislative, or admin'istrative findings of constitutional
or statutory violations. ~ee, e. g., Teamster v. United States<,
431 U. S. 324, 367- 376 (1977); United Jewish Organizatio~, 430 U. S.,· at 155--156; South Carolina v. Katzenbach,
383 U.S. 308 (1966). After such findings have been made, the
governmen~l interest in preferring m~mbers of the injured
groups at the expense of ~thers is substan~ial, since the legal
rights of the victims must be vindicated. In such a case, the
extent of the injury and the consequent remedy will have been
judicially, legislative, or administratively defined. Also, the
remedial action usually remains subject to continuing oversight to assure that it will work the least harm possible to other

a
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innocent persons competing for the benefit. Without such
findings of constitutional or statutory violations, it cannot be
said that the government has any greater inter~st in helping
one individual than in refraining from harming another.
Th~s, the government has no compelling justifica,tion for
inflicting such ha,rm.
' P~titioner is not in a position to make ·such findings. Its
mission is education, not the formulation of legislative policy
or tpe adjudication of particular claims of illegality. For
reasons similar to' those stated in Part IV of this opinion,
isolated segments of our vast governmental structures are not
competent to make those decisions, at least in the absence of
legislative mandates and legislatively determined criteria. 4 '1 Cf.
Hampton v. Mow Sun Wong, 426 U.S. 88 (1976). Compare
n. 40, supra. Before relying upon these sorts of findings in
establishing a racial classification, a governmental body must
have the authority and capability to establish, in the record,
that the classification is responsive to identified discrimination.
See, e. g., Califano v. Webster, 430 U. S. 313, 316-321 ( 1977);
Califano v. Goldfarb, 430 U.S. 199, 212-217 (1977). Lacking
this capability, petitioner has not carried its burden of justification on this issue.
Hence, the purpose of helping certain ~ whom the
faculty of the Davis Medical ·School perc~ive'd as victims of
"societal discrimination" does not justify a classification tha,t
imposes disadvantages upoa persons like respondent, who bear
no responsibility for whatever ha,r m the beneficiaries of the
special admissions program are thought to have suffered. To
hold otherwise would be to convert a remedy heretofore
reserved for violations of legal rights into a privilege that all
For example, the Univen:;ity i~ unable to explain its o;eleetion of only
the three .favored groups-Negroes, Mexican-Americans, and Asians-for
preferential treatment. The inclusi.on of the last group is especially
curious in light of the substantial numbers of Asians admitted through the·
regular admis:;ions proce::;s. Sef' also n. :36, supra.
4a
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instftutions throughout the Nation could grant at the~r pleasureA That is a step we have never approved. Cf. Pasadena
City Board of Education v. Spangler, 427 U.S. 4~4 (1976).

c
Petitioner identifies, ~s another purpose of its program,
·improving the delivery of health care services to communities
currently underserved. It may be assumed that in some situations a State's interest in facilitating the health care of its
citizens is sufficiently compelling to support the use of a suspect
classification. But there is virtually no evidence in the record
indic~ting that petitioner's special admissions program is
either needed or geared to promote that goal. 44 The court
below addressed this failure of proof:
"The University concedes it cannot assure that minority
doctors who entered under the program, all of whom
express an 'interest' in participating in a disadvantaged
community, will actually do so. It may be correct to
assume that some of them will carry out this intention,
and that it is more likely they will practice in minority
communities than the average white doctor. (See Sandalow, Racial Preferences in. Higher Educqtion: Political
Responsibility a.nd the Judicial Role (1975) 42 U. Chi. L.
Rev. 653, 688). Nevertheless, there are more precise and
reliable ways to identify applicants who are genuinely
interested in the medical problems of minorities than ·by
race. An applicant of whatever race who has demon~
strated-his concern for disadvantaged minorities in the
past and who declares that practice in such a community
is his primary professional· ~oal would be more likely to
contribute to alleviation of the medical shortage than one
who 'is chosen entirely on t)le basis of race and disadThe only evidence in the record with re:;pect to such underservice is a ·
.newspaper article. Record 473.
+4
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vantage. In short, there is [sic] no empirical data to
demonstrate that any one race is more selflessly socially
oriented or by con~r.ast that another is more selfishly
acquisitive." 18 Cal. 3d, at 56, 553 P. 2d, at 116·7.
Petitioner simply has not carried its burden of qemonstrating
that it must prefer members of particular ethnic groups over
all other individuals in order to promote better health care
delivery to qeprived citizens. Indeed, petitioner has not
shown that its preferenti~l classificatiop is likely to have any
significant effect on the problem.45

D
The fourth goal asser.ted by petitioner is the attainment of
a diverse student bodr. This clearly is a constitutionally per~
missible ~oal for a.n institution of higher education. Academic
freedom, though not a specifically enumerated constitutional
right, long has been viewed as a special concern of the First
Amendment. The freedom of a university to make its own
judgments as to educa.tion includes the selection of its student
body. Mr. Justice Fra11kfurter summarized the "four essential freedoms" that comprise academic freedom :
u ' • • • • It is the busine~ of a university to provide that
atmosphere which is most conducive to speculation, ~xper
iment and creatio~. It is an at~posphere in which there
prevail 'the four essential freedoms' of a university-to
It is not clear tha.t petitioner's two-track system, even if adopted
throughout the country, would substa.ntially increase representation of
blacks in the medical profession. That is the finding of a recent study by
Sleeth & Mishell, Blac" Under-Representation in United States Medical
Schools, New England J. of Med. 1146 (Nov. 24, 1977) . Those authors
mainta.in that the causi of black under~representation lies in the srpall size
of the national pool f qualified black applicants. In their view, this
problem is traceable t the poor premedical experiences of black undergraAiuates, ,and can benre~edied effectively only by developing remedial
programs ior bl~ck st.q~e~ts before they e11ter college.
45

I

76-811-0PINION
UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

41

determine for itself on academic grounds who may teach,
wpat may be taught, how it shall be taught, and who may
be admitted to study.'" Sweezy v. New Hampshire, 354
U. S. 234, 263 (1957) (Frankfurter, J., concurring) .
Our national commitment to the safeguarding of these
freedoms within university communities was emphasized in
Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967):
uour Nation is deeply co~mitted to safeguarding a-cademic freedom which is of transcendent value to a.Jl of us
and not merely to the tea~hers concerned. That freedom
is therefore a special concern of the First Amendment... ,
The Nation's future depen<ls upon leaders trained through
w\de exposure to that robust exchange of ideas which
di~covers truth 'out · of a multitude of tongues, rather
than through any kind of authoritative selectio~.'
United States v. Associated Press, 52 F. Supp. 362, 372."
The atmosphere of "speculation, f!Xperiment and creation"-so
essential to the quality of higher education-is widely be}ieved
to be promoted by a diverse student body. 4 n As the Court
40

The president of Princeton University has described some of the
benefits derived from a diverse student body:
" . . . [A] great deal of learning occqrs informally. It occurs through
interactions among students of both sexes; of different races, religions, and
backgrounds; who come from cities and rural areas, from various states
and countries; 'who have a wide variety of interests and perspectives; 1\Jld
who are able, directly or indirectly, to learn from their differences and ro
stimulate one another to reexamine even tl1eir most deeply held a,ssumptions about themselves and their world. As a wi&-e gmdtJate of ours once
observe<!. in commenting on this aspect of the educa.tional process, •people do {lot learn very much when they are surrounded only by the likes
of themselves.'
"In the nature of things, it is hard to know bow, and when, and even if1
this informal 'learning through diversity' actually occurs. It does JlOt
occur for everyone. For many, however, the unplanned, casual encounters
with roommates, fellow sufferers in !\n organic chemistry class, student
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noted in Keyishian, it is not too much to say that the
"nation's future depends upon leaders trained through wide
exposure" to the ideas and mores of students as diverse as
this Nation of many peoples.
Thus, in arguing that its universities must be accorded the
right to select those students who will contribute the most to
the "robust exchange of ideas," petitioner invokes a countervailing constitutional interest, that of the First Amendment.
In this light, petitioner must be viewed as seeking to achieve a.
goal that is of paramount importance in the fulfillment of its
mission.
It may be argued that there ·is greater force to these views
at t~e u~dergraduate level than in a :ptedical school where the
training is centered primarily on professional competency.
But even at the graduate level, our tradition and eJperience
lend support to the view that the contribution or' diversity is
substantial. In Sweatt v. Painter, 339 U. S. 629, 634 (1950),
the Court made a similar point with specific reference to legal
education:
"The law school, the proving ground for legal learning
and practice, cannot be effective in isolation from the
individuals and institutions with which the law interacts.
Few students and no one who has practiced law would
choose to study in an academic vacuum, removed from
the interplay of ideas and the exchange of views with
which the law is concerned."
Physicians serve a. heterogenous population. An otherwise
qualifieq medical student with a particular background)Vhether it be ethnic, geographic, culturally advantaged or
workers in the library, teammates on a basketball squad, or other p~!,r·
ticipants in class affairs or student government can be subtle and yet
powerful sources of improved understanding and personal growth.'~
Bowen, Admissions and the Relevance of Race, Princeton Alumni Weekly
·7, 9 (Sept. 26, 1977).

'.
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~isadvantaged-may

bring to a professional school of medi·
cine experiences, outlooks and ideas that enrich the training
of its student body and better equip its graduates to render
with understanding their vital service to humanity. 17
Ethnic diversity, however, is only one element in a range of
factors a university properly may consider in attaining the goal
qf a heterogeneous student body. Although a university must
have wide discretion in making the sensitive judgments as to
who should be admitted, constitutional limitations protecting
individual rights may not be disregarded. Respondent urgesand the courts below have held-that petitioner's dual admissions program is a racial classification that impermissibly
infringes his rights under the Fourteenth Amendment. As the
interest of diversity is compelling in the context of a university's ~dmissions program, the question remains whether the
program's racial classification is necessary to promote this
interest. In re Griffiths, 413 U.S. 717, at 721-722 (1973) .

VI
A
It may be assumed that the reservation of a specified number
of seats in each class for individqals from the preferred ethnic
groups would contribute to the attainment of considerable
ethnic diversity in the student body. But petitioner's argument that this is the only effective means of serving the inter·
est of diversity is seriously flawed. In a most fundamental
sense the argument misconceives the nature of the state
interest that would justify consideration of race or ethnic
Graduate admi~sions decisions, like those at the undergraduate level,
are concerned with "8$Se8Sing the potential contributions to the society
of each individual candidate following his or her graduation-contributions defined in the broadest way to include the doctor and the poet, the
most active participant in business or government affairs and the keenest
critic of all things organized, the solitazy scholar and the concerned parent."
Bowen, supra, n. 46, at 10.
47
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background. It is not an interest in simple ethnic diversity, in
which a specified percentage of the student body is in effect
guaranteed to be members of selected ethnic groups, with the
remaining percentage an undifferentiated aggregation of students. The diversity that furthers a compelling. state interest
encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though
important element. Petitioner's special admissions program,
focused solely on ethnic diversity, would hinder rather than
further attainment of genuine diversity. 48
Nor would the state interest in genuine diversity be served
by expa11ding petitioner's two-track system into a multitrack
program with a prescribed number of seats set aside for each
identifiable category of applicants. Indeed, jt is inconceivable
that a university would thus pursue the logic of petitioner's
two-track program to the illogical end of insulating each
category of applicants with certain desired qualifications from
competition with all other applicants.
The experience of other university admissions programs,
which take race into aecount in achieving the educational
diversity valued by the First Amendment, demonstrates that
the assignment of a fixed number of places to a minority group
is not a necessary means toward that end. An illuminating
example is found in the Harvard College program:
"In recent years Harvard College has expanded the concept of diversity to include students from disadvanta.ged
economic, racial and ethnic groups. Hltrvard College now
recruits not only Californians or Louisiana.ns but also
blacks and Chicanos and other minority students.
I

"In practice, this new definition of diversity has meant
48 Se£> Manning, The Pur::;uit of Faimess in Admissions to Highet
Education, in Carnegie Council on Policy Studies in Higher Education,
Selective Admissions in I:Jigher Education 19, 57-59 (1977).
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that race has been a factor in some admission decisions.
When the Committee on Admissions reviews the large
middle group of applicants who are. 1a.dmissible' and
deemed capable of doing good work in their courses, the
'race of an applicant may tip the balance in his favor just
as geographic origin or a life spent on a farm may tip the
balance in other candidates' cases. A farm boy from
Idaho can bring· something to Harvard College that a
Bostonian cannot offer. Similltrly, a black student can
usually bring something that a white person cannot offer."
See Appendix hereto. ·
11

ln Harvard college admissions the Committee has not set
. target-quotas for the number of blacks, or of musicians,
football players, physicists or Californians to be admitted
in a given years. . . . But that awareness ·[of the necessity of including more than a token number of black
students] does not mean that the Committee sets the
minimum number of blacks or of people from west of the
Mississippi who are to be. admitted. It means only that
in choosing among thousands of applicants who are not
only 1admissible' academically but have other strong
qualities, the Committee, with a number of criteria in
mind, pays some attention to distribution among many
types and categories of students." Brief for Columbia
University, Harvard University, Stanford University, and
the University of Pennsylvania, as Amici Curiae, App.
2, 3.
In such an admissions program ,"' 9 race or ethnic background
The admission~ program at Princeton has been described in similar
terms :
"While race is not in and of itself a consideration in detennining basic
qualifications, and while there are obviously significant differences in back·ground ancl experience among applicants of every race, in some situations
49
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lll.liy be deemed a "plus" in a particular applicant's file, yet it
does not insulate the individual from comparison with all
other candidates for the available seate:' The file of a particular black -applicant may be examined for his potential
contribution to diversity without the factor of race being
decisive when compared, for example, witq that of an appli~ant
identified as an Italian-American · if the la.tter is thought to
exhibit qualities more likely to pFomote beneficiAl educational
pluralism. Such qualities could include exceptional personal
talents, unique work or service experience, le'ad~rship potential,
maturity; demonstrated compassion, ahistory of overcoming
disadvanta.ge; ability to communieJtte .~ith the poor, or other
qualifications deemed important. 1~1 . sh.ort, an admissions
program operated in this wa.y is flexible. enough to consider
~11 pertinent elements of diversity in light of the particular
qualifications of ea.ch applicant, and to pla.ce them on the saipe
footing .for consideration, although not necessarily according
them .the same weight. Indeeq, the weight attrib~ted to a
pt\rticula.r q.uality may vary from year to ye,ar depending upon
the "mix" both of the student body and the applicants for the
incoming class. ·
· .
This kind of program treats each applicant as an individual
in the admissions process. The applicant who loses out on
the last available seat to another candidate receiving a "plus"
on the basis of ethnic background will not have been foreclosed from consideration simply because he was not the .right
color or had the wrong surname. It would mean only that
his combined. qualifications, which may have included similar
race can be helpful information in enabling the admissions office to understand more fully what a particula1 ~a.ndidate has accomplished-and against
what odds. Similarly, such factors as family citcumstances and previous
educational opportunities may be relevant, either in conjunction with race
or ethnic background (with which they may be associated) or on their
own." Bowen, ~upra, n. 46, at 8-9.
For an illuminating discussion of such flexible admissions systems, see
Manning, supra, n . 48, at 57- 59.
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nonobjective factors, did not outweigh those of the other appli-cant. His qualifications would have been weighed fairly and
competitively, and he would have no basis to complain of
unequal treatment under the Fourteenth Amendment.'.,
It has been suggested that an admissions program which
considers race only as one factor is simply a subtle and more
sophisticated-but no less effective-means of according ra.cial
preference than the Davis program. A facial intent to discriminate, however, is evident in petitioner's preference program and not denied in this case. No such facial infirmity
exists in an admissions program where race or ethnic background is simply one element-to be weighed fairly against
other elements-in the selection process. "A boundary line,"
as Mr. Justice Frankfurter remarked in another connection, "is
none the worse for being narrow." McLeod v. Dilworth, 322
U. S. 327, 329 (1944). And a Court would not assume that
a university, professillg to employ a facially nondiscriminatory
admissious policy, would operate it as a cover for the functional equivalent of a quota system. In short, good faith
would be presumed in the absence of a showing to the contrary in the manner permitted by our cases. See, e. g., Arlington Heights v. Metropolitan Housing Development Corp., 429
U.S. 252 (1977); ·washington v. Davis, 426 U.S. 229 (1976);
Swain v. Alabama, 380 U.S. 202 (1965).'"
r.o The denial to respondent of this right to individual treatment without regard to hi:s race is the principal evil of petitioner's special admissions
program. To suggest, as does MR . •JusTICE BHENNAN, .Mn . .JusTICE
WHITE, · Mn. JusTICE MAHSHALJ,, and Mn. JusTICE BLACKMUN, post, at
n. 43 that re:spondent wa:s not deprived of any significant brnefit because he might have been able to attend some other medical school is thus
beside the point . Moreover, respondent 's position i:s not analogous to that
of a pupil bused from his neighborhood 1o a comparable school in another
neighborhood in compliance with a desegregation decree. Petitioner did
not. arrange for respondent to attend a different m<'dical school in order
to desegregate Davis Medical School; instead, it denif'd him admission and
may haY<' deprivffi him altogether of a mroical education.
~~ Univer~iti<'s, like the prosecutor in $wain. may make individualized
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In summary, it is evident that the Davis special admission
program involves the use of an explicit racial claSsification
never before countenanced by this Court. It tells applicants
who are not Negro, Asian, or "Chicano" that they are totally
excluded from a specific percentage of the seats in an entering
class. No matter how strong their qualifications, quantitative
and extracurricular, including their own potential for contribution to educational diversity, they are never afforded the chance
to compete with applicants from the preferred groups for the
special admission seats. At the same time, the preferred
applicants have the opportunity to compete for every seat in
the class.
The fatal flaw in petitioner's preferential program is its
disregard of individual rights as guaranteed by the Fourteenth
Amendment. Shelley v. Kraemer, 334 U. S. 1, 22 (1948).
Such rights are not absolute. But when a State's distribution
of benefits or imposition of burdens hinges on the color of a
decisions, in which ethnic background plays a part, under a presumption of
legality and legitimate educational purpose. So long as the university
proceeds on an individualized, case-by-case basis, there is no wa.rrant for
judicial interference in the academic process. If an applicant can establish
that the institution does not adhere to a policy of individual comparisons,
or can show that a systematic exclusion of certain groups results, the
presumption of legality might be overcome, creating the necessity of proving
legitimate educational purpose.
There also are strong policy reasons that correspond to the constitutional
distinction between petitioner's preference program and one that assures
a measure of competition among all applicants. Petitioner's program will
be viewed as inherently unfair by the public generally as well as by applicants for admission to state universities. Fairness in individual competition for opportunities, especially those provided by the State, is a widely
cherished American et-hic. Indeed, in a broader sense, an underlying
assumption of the rule of law is the worthiness of a system of justice based
'On fairness to the individual. As Mr. Justice Frankfurter declared in
another connection, " [jlustice must satisfy the appearance of justice."
0/Jut v. United States, 348 U. S. 11, 14 (1954) .
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person's skin or ancestry, that individual is entitled to adempnstration that the challenged classification is necessary to
promote a subst,antial state interest. Petitioner has failed to
eaiTy this burden. For this reason, that portion of the Cali..
fornia court's judgment holding petitioner's special admissions
program invalid under the Fourteenth Amendment mus~ be
affirmed.

c

In enjoining petitioner from ever consider,ing the race of
any applicant, however, the courts below failed to recognize
that the State has a substantial interest that legitimately may
be served by a properly devised admissions program involving
the competitive considera.tion of race and ethnic origin. For
this reason, so much of the California court's judgment as
enjoins petitioner from any consideration of the race of any
applicant must be reversed .

VII
With respect to respondent's entitlement to an injunction
directing his admission to the Medical School, petitioner has
conceded that it could not carry its burden of proving that,
but for the existence of its t.mlawful special admissions program, respondent still would not have been admitted. Hence,
respondent is entitled to the injunction, and that portion of
the judgment must be affirmed. 62
~2

TherP is no occasion for remanding the case to permit petitioner to
reconstruct what might have ha.ppened if it had been operating the type
of program describPd as legitimate in Part VI, above. Compare Mt.
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 284-287 (1977). In
Mt. Healthy, there was considerable doubt whether protected First Amendment activity had been the "but for" cause of Doyle's protested discharge.
Here, in contrast, there is no question as to the sole reason fot respondent's
rejection-purposeful racial discrimination in the form of the special admis.o
sions program. Having injured respondent solely on the basis of an
'unlawful classification, petitioner cannot now hypothesize that it might hav~
employecj, lawful means of achieving the same result. See Arlington
]/eights y. Metropolitan Housing Devel. Corp., 429 U. S. 252, 265-266
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Harvard College Admissions Program
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For the past 30 years Harvard College has received each
year applications for admission that greatly exceed the number·
of places in the freshman class. The number of applicants
who are deemed to be not "qualified" is comparatively smfl.ll.
The vast majority of applicants demonstrate through test
scores, high school records and teachers' recommendations that
they have the academic ability to do adequate work at
Harvard, and perhaps to do it with distinction. Faced with
the dilemma of choosing among a large number of "qua1ified"
candidates, the Committee on Admi.ssions could use the single
criterion of scholarly excellence and a.t tempt to determine who
among the candidates were likely to perform best academically.
But for the past 30 year~ the Committee on Admissions has
never adopted this approach. The belief has been that if
scholarly excellence were the sole or even predominant criterion, Harvard College would lose a grea.t deal of its vitality
and intellectual excellence and that the quality of the educational e~perience offered to all students would suffer. Final
Report of W. J. Bender, Chairman of the Admission and
Scholarship Committee and Dean of Admissions and Financial
Aid, pp. 20 et seq. (Cambridge, 1960). Consequently, after
~electing those students whose intellectual potential will seem
extraordinary to the faculty-perhaps 150 or so out of an
entering class of over 1,100-the Committee seeksvariety in making its choices. This has seemed impor(1977). No one can say how-or even if-petitioner would have opera.te.d
its adrrtissio~s process if it had known that legitimate alternatives were.
available; Nor is there a record revealing that legitimate alternate grounds
f9r the decision existed, as there was in Mt. Healthy. In sum, a remand
would result in fictitious recasting of past conduct.
53 This statement appear;; in the Appendix to the Brief of Columbia
University, Harvard University, Stanford University, and the University~£ Pennsylvania, as Amici Curiae .
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tant . . . in part because it adds a critical ingredient to
the effectiveness of the educational experience [in Harvard
College] ... The effectiveness of our students' educational experience has seemed to the Committee to be
q,ffected as importantly by a wide variety of interests,
talents, backgrounds and career goals as it is by a fine
faculty and our libraries, laboratories and housing arrangements. (Dean of Admissions Fred L. Glimp, Final Report
to the FactJlty of Arts and Sciences, 65 Official Register
of Harvard University No. 25, 93, 104-105 (1968)
(emphasis supplied) .
The belief that diversity adds an essential ingredient to the
edtJcational process ha.s long been a tenet of Harvard College
(l.dqtii'Sions. Fifteen or twenty years ago, however, diversity
meant students from California, New York, and Massachu' and farm boys; violinists, painters and
settsi city dwellers
football players; biologists, historians and classicists; potential stockbrokers, academics and politicians. The result was
that very few ethnic or raci~d minorities attended Harvard
College. In recent years Harvard College has expanded the
concept of diversity to include students from disadvantaged
economic, racial and ethnic groups. Harvard College now
recruits not only Californians or Louisianans but also blacks
and Chicanos and other minority students. Contemporary
conditions in the United States mean that if Harvard College
is to continue to offer a first-rate education to its students,
minority representation in the undergraduate body cannot be
ignored by the Committee on Admissions.
In practice, this new definition of diversity has meant that
race has been a factor in some admission decisions. When
the Committee on Admissions reviews the large middle group
of applicants who are uadmissible" and deemed capable of
doing good work in their courses, the race of an applicant may
tip the balance in his favor just as geographic origin or a life
spen~ on a farm may tip the balance in other candidates' cases.

,·
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A farm boy from Idaho can bring something to Harvard College th~:~-t a Bostonian cannot offer. Similarly, a bl&ek student
can usu~:~-lly bring som~thing that ~ white person cannot offer.
'fhe quality of the educational experience of all the students
in Harvard College depend& in pa~t on these ditierences in the
b&ekground and outlook that students bring with them.
Jn H¥Vard College admissions the Committee has not set
target-qtiotfi.S for the number of blacks, or of musicians, football players, physicists or Californians to be ~mitted in a
given year. At the same time the Committee is aware that if
Harvard College is to provide a truly heterogenous environment that reflects the rich diversity of the United S'tates, it
cannot be provided without some attention to numbers. It
would not make sense, for example, to have 10 or 20 students
out of 1,100 whose homes are west of the Mississippi. Comparably, 10 or 20 black. students could not begin to bring to
their classmates and to each other the .va.r iety of points of
view, b~ckgrounds and experiences of bl&eks in the United
States. Their small numbers might also create a sense of
isolation among the bl&ek students themselves and thus make
it more difficult for them to develop and achieve their potential. Consequently, when making its decisions, the Committee
6n Admissions is aware that there is some relationship between
numbers anp achieving the qenetits to be ·derived from a
diverse student body, and between numbers ~nd providing a
reasonable environment for those students admitted. But
that awareness does not mean that the Committee sets a
minimum number of blacks or of people from west of the
Mississippi who are to be admitted. It means only that in
choosing among thousands of applicants who are not only
11
admiss,ble" academically but have other strong qu'alities~ the
Committee, with a number of criteria in mind, pays some
attention to distribution among many types and categories of,
'Students.
The f\lrther refinements sometimes required help to illustrate,
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the kind of significance attached to race. The Admissions
Committee, with only a few places left to fill, might find itself
forced to choose between A, the child of a successful black
physician in an academic community with promise of superior
academic performance, and B, a bla.ck who grew UP_ in an
inner-city ghetto of semi-literate parents whose ac~emic
achievement was lower but who had demonstrated energ-y and
leadership as well as an apparently-abiding interest in black
power. If a good number of black students much like A but
few like B had already been admitted, the Committee might
prefer B; and vice versa. If C, a white student with extraordinary artistic talent, were also seeking one of the remaining
places, his unique quality might give him an edge over both
A and B. Thus, the critical criteria are often individual qualities or experience not dependent upon race but sometimes
associated with it.
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SUPREME COURT OF THE UNITED STATES
No. 76-811
Regents of the University of
California, Petitioner,
On Writ of Certiorari to the
v.
Supreme Court of California.
Allan Bakke.
[May -, 1978]
MR. JusTICE PowELL announced the judgment of the Court.
This case presents a challenge to the special admissions
program of the petitioner, the Medical School of the University
of California at Davis. which is designed to assure the admission of a specified 11umber of students from certain minority
groups. The Superior Court of California sustained respondent's challenge, holding that petitioner's program violated the
California Constitution , Title VI of the Civil Rights Act of
1964, 42 U. S. C. § 2000d, and the Equal Protection Clause of
the Fourteenth Amendment. The court enjoined petitioner
from considering respondent's race or the race of any other
applicant in making admissions decisions. It refused, however, to order respondent's admission to the Medical School,
holding that he had not carried his burden of proving that he
would have been admitted but for the constitutiona.l and statutory violations. The Supreme Court of California affirmed
those portions of the trial court's judgment declaring the
special admissions program unlawful and enjoining petitioner
from considering the race of any applicant.* It modified that
*:V[Jt.•lu ::;TICE S•J'Ev•~N::; virw~ the .iudgment of
limited to prohibiting the com-;idr ratiou of mer
Bakkr'i:i appliea tion. Post , at 1- 4. ft mu:;t he
that petitioner here crm;s-compl amrd in the trial

th r California comt :tl:!
only in pa::;sing upon
rcmemurrrrl, howrver,
court for a drclaratory
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portion of the judgment denying respondent's requested:
injunction and directed thP trial court to order his admission ..
For the reasons stated in the following opinion, I believe.
that so much of the judgment of the California court as holds,
petitioner's special admissions program unlawful and directs
that respondent be admitted to the Medical School must be
affirmed. For the reasons expressed in a separate opinion, my
Brothers THE CHIEF JuSTICE, MR. JusTICE STEWART, MR ..
JusTICE REHNQUit>T, and MR. JusTICE STEVENS concur in this.
judgment.
I also conclude for the reasons stated in the following
opinion that the portion of the court's judgment enjoining:
petitioner from according any consideration to race in its
admissions process must be reversed. For reasons expressed in
judgment that its special program wn;; ron~titutional nnd lost. The trial
court's judgment that thr sprcial program \Ht~ 1mlnwful was affirme4
by the California Suprrme Court in an opinion \\ hirh left no doubt that
the reason for its holding wa:-; ]ll'litioner'~. m :f o[ raet• in consid<'rntion
of any candidate's application. :\for<'OV<'r, in E'Xf,ialo~lng, tlw ;;cope of it~'
holding, the court quitE' (•]earl~- ~tat<'d that Jll'tition("r w:1" prohibitE'd from
t:tking racE' into account in an~· way in making admi,.;:-~ioms d('c·isions:
"In addition, the Univensity may properly a~:~ it in fact doE'~:~, consider other ·
factors in evn.luating an applicant, ~nch a.-; thE' personnJ interview, recom- .
mendations, character, and mattN:-~ rPlat.ing to the need;< of the profession\
and society, such as an applic·ant ·~ profp:-;::;ional goal~. In ,.,hort, the
standards for a.dmi~ion employE'd b~· the l lniver:-:ity art' not. constitutionally·
infirm except to the extent that tlwy ar<' utilized inn racially discriminatory ·
manner. Di&tdvanta.grd applicant,.; of all racE's mu~t. be eligible for ·
sympathetic considerat.ion, and no applicant may bc rejrcted because of'
his race, in favor of another who i;< le:-:.-.; qualified, as me.al'nrrd b~· standards
applied without. regard to racr. Wr reitrratE', in view of t.he dissent's:
misinterpret at ion, tlmt we do not. c•omprl t lw Uniwr,.;ity to utilize only
'the highest objective academi(· rrc•d<>ntiab' as the critNion for admission.''
18 Cal. 3d 34, 54-55, 553 P. 2d 1152, 11H6 (1976) (footnote omitted) .
'
'
This E'xplicit. ,.;t~t .tement make:; it unrrasonable to a:-;sumr that the reach of
the California court's judgm<>tlt can be limited in thr manner suggested b~
Mn. JusTICE SuwENS
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f!eparate opinions, my Brothers MR. JusTICE BRENNAN. MR.
JusTICE WHITE. MR. JusTICE MARSHALL. a.lld MH. JusTICE
BLACKMUN concur in this judgment.
Affirmed in part and reversed in part.

I
The Medical School of the University of California at Davis
opened in 1968 with an entering class of 50 students. In 1971,
the size of the entering class was increased to 100 students, a
level at which it remains. No admissions program for disadvantaged or minority students existed when the school opened,
and the first class contained three Asians but no blacks, no
Mexican-Americans, and no American Indians. Over the next
two years, the faculty devised a special admissions program to
increase the representation of "disadvantaged" students in
each medical school class. 1 The special program consisted of
1 Material distributed to applicants for the class entering in 1973
described the special admissions program as follows:
"A special subcommittee of the Admissions Committee, made up of
faculty and medical students from minority groups, evaluates applications
from economically and/or educationally disadvantaged backgrounds. The
applicant may designate on the application form that he or she requests
su~h an evaluation. Ethnic minorities are not categorically considered
under the Task Force program unless they are from disadvantaged backgrounds. Our goals are (1) a short range goal in the identification and
recruitment of potential candidates for admis::;ion to medical school in the
near future, and (2) our long range goal is to stimulate career interest in
'health professions among junior high and high school students.
"After receiving all pertinent information selected applicants will receive
a letter inviting them to our School of Medicine in Davis for an interview.
'The interviews are conducted by at least one faculty member and one
stude.nt member of the Task Force Committee. Recommendations are
then made to the Admissions Committee of the medical school. Some of
the Task Force Faculty are also members of the Admissions Committee.
"Long-range goals will be approached by meeting with counselors and
students of schools with large minority populations, as well as with local
youth and adult community groups.
"Applications for financial aid are available only after the applicant ha$
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a separate admissions system operating in coordination with
the regular admissions process.
Under the regular admissions procedure, a candidate could
submit his application to the medical school beginning in July
of the year preceding the academic year for which admission
was sought. Record 149. Because of the large number of
applications/ the admissions committee screened each one to
select candidates for further consideration. Candidates whose
overall undergraduate grade point averages fell below 2.5 on
a scale of 4.0 were summarily rejected. !d., at 63. About
one out of six applicants was invited for a personal interview.
Ibid. Following the interviews, each ca.ndidate was rated
on a scale of 1 to 100 by his interviewers and four other
members of the admissions committee. The rating embraced
the interviewers' summaries, the candidate's overall grade
point average, grade point average in science courses, and
scores on the Medical College Admissions Test (MCAT),
letters of recommendation, extracurricular activities, and other
been accepted and can only be awarded after registration. Financial aid is
1!-Vailable to students in the form of scholarships and loans. In addition
to the Regents' Scholarships and the President's Scholarship programs, the
medical school participates in the Health Professions Scholarship Program,
which makes funds a.vailable to students who otherwise might not be able
to pursue a medical education. Other scholarships and awards are available to students who meet special eligibility qualifications. Medical students
are also eligible to participate in the Federally Insured Student Loan
Program and the American Medical Association Educa.tion and Research
Foundation Loan Program.
"Applications for Admissions are available from :
" Admissions Office
School of Medicine
University of California
Davis, California 95616"
Record 195. The letter distributed the following year was virtually identical, except that the third paragraph was omitted.
2 For the 1973 entering class of 100 seats, the Davis medical school
received 2,464 applications. Record 117. For the 1974 entering class,
3,737 applications were submitted. I d., at 289.
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biographical data. ld., at 62. The ratings were added together to arrive at each candidate's "benchmark" score. Since
five committee members ra.ted each candidate in 1973, a perfect
score was 500; in 1974, six members rated each candidate, so
that a perfect score was 600. The full committee then
reviewed the file and scores of each applicant and made offers
of admission on a "rolling" basis. 3 The chairman was responsible for placing names on the waiting list. They were not
placed in strict numerical order; instead, the chairman had
discretion to include persons with "special skills." Ibid.
The special admissions program operated with a separate
committee, a majority of whom were members of minority
groups. ld., at 163. On the 1973 appllication form, candidates were asked to indicate whether they wished to be
considered as "economically and/or educationally disadvantaged" applicants; on the 1974 form the question was whether
they wished to be considered as members of a "minority
group," which the medical school apparently viewed as
"Blacks," "Chicanos," "Asians," and "American Indians." ld.,
at 65-66, 146, 197, 203-205, 216-218. If these questions were
answered affirmatively, the application was forwarded to the
special admissions committee. No formal definition of "disadvantage" was ever produced, id., at 163-164, but the chairman
of the special committee screened each application to see
whether it reflected economic or educational deprivation. 4
Having passed this initial hurdle, the applications then were
rated by the special committee in a fashion similar to that used
a That is, applications were considered and acted upon as they were
received, so that the process of filling the class took place over a period of
months, with later applications being considered against those still on file
from earlier in the year. Record 64.
4 The chairman normally checked to see if, among other things, the
applicant had been granted a waiver of the school's application fee, which
required a means test ; whether the applicant had worked during college or
interrupted his education to support himself or his family; and whether
the applicant was a member of a minority group. Record 65-66.
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by the general admissions committee, except that special candidates did not have to meet the 2.5 grade point average cut-off
applied to regular applicants. About one-fifth of the total
number of special applicants were in vi ted for interviews in 1973 '
and 1974." Following each interview, the special committee
assigned each special applicant a benchmark score. Th0 special committee then presented its top choices to the general
admissions committee. The latter did not rate or compare the
special candidates against the general applicants, id., at 388, but
could reject recommended special candidates for failure to
meet course requirements or other specific deficiencies. I d.,
at 171-172. The special committee continued to recommend
special applicants until a number prescribed by faculty vote
were admitted. While the overall class size was still 50, the
prescribed number was eight; in 1973 and 1974, when the class
size had doubled to 100, the prescribed number of special
admissions also doubled, to 16. I d., at 164, 166.
From the year of the increase in class size-1971-through
1974, .the special program resulted in the admission of 21 black
students, 30 Mexican-Americans, and 12 Asians, for a total of
63 minority students. Over the same period, the regular admissions program produced one black, six Mexican-Americans,
and 37 Asians, for a total of 44 minority students. 6 Although
5 For the class entering in 1973, the total number of special applicants
was 297, of whom 73 were white. In 1974, 628 persons applied to the
Special committee, of whom 172 were white. Record 133-134.
6 The following table provides a year-by-year comparison of minority
admissions at the Davis Medical School :
Special Admissions Program
General Admissions
Total

Blacks Chicanos Asians Total Blacks Chicanos Asians

1970
1971
1972
1973
1g74

.• • • 5
3
• •• • 4
9
. . .. 5
6
... . 6
8
.. .. 6
7
Record 216-218. Sixteen

0

8

0
0
0

Total

12
4
15
24
8
9
5
16
0
11
11
27
2
16
0
2
13
15
31
16
0
4
5
25
3
9
persons were admitted under the special program

2

0
1

4
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disadvantaged whites applied to the special program in large
numbers, see n. 5, supra, none received an offer of admission
through that process. Indeed, in 1974, at least, the special
committee explicitly considered only "disadvantaged" special
applicants who were members of one of the designated minority
·groups. Record 171.
Allan Bakke is a white male who applied to the Davis
Medical School in both 1973 and 1974. In both years Bakke's
application was considered by the general admissions program,
and he received an interview. His 1973 interview was with
Dr. Theodore H. West, who considered Bakke "a very desirable
applicant to [the] medical school." /d., at 225. Despite a
strong benchmark score of 468 out of 500, Bakke was rejected.
His application had come late in the year, and no applicants
in the general admissions process with scores below 470 were
accepted after Bakke's application was completed. /d., at 69.
There were four special admissions slots unfilled at that time,
however, for which Bakke was not considered. /d., at 70.
After his 1973 rejection, Bakke wrote to Dr. George H. Lowrey,
Associate Dean and Chairman of the Admissions Committee,
protesting that the special admissions program operated as a.
racial and ethnic quota. /d., at 259.
Bakke's 1974 application was completed early in the year.
/d., at 70. His student interviewer gave him an overall rating
of 94, finding him "friendly, well tempered, conscientious and
delightful to speak with." /d., at 229. His faculty interviewer was, by coincidence, the same Dr. Lowrey to whom he
had written in protest of the special admissions program. Dr.
Lowrey found Bakke "rather limited in his approach" to the
problems of the medical profession and found disturbing
Bakke's "very definite opinions which were based more on hiS'
personal viewpoints than upon a study of the total problem.'~
in 1974, ibid., but one Asian withdrew before the start of classes, and the
vacancy was filled by a candidate from the general admi.ssions waiting list~
'Brie-f for Petitioner 4 n. 5.
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ld., at 226. Dr. Lowrey gave Bakke the lowest of his SIX
ratings, an 86; his total was 549 out of 600. I d., at 230.
Again, Bakke's application was rejected. In neither year did
the chairman of the admissions committee, Dr. Lowrey, exercise his discretion to place Bakke on the waiting list. !d., at
64. In both years, applicants were admitted under the special
program with grade point averages, MCAT scores, and bench
mark scores significantly lower than Bakke's. 7
After the second rejection, Bakke filed the instant suit in
the Superior Court of California. 8 He sought mandatory,
7 The following table compares Bakke's science grade point average,
overall grade point average, and MCAT Scores with the average scores of
regular admittees and of special admittees in both 1973 and 1974. Record
210,223,231,234:
Class Entering in 1973

SGPA

OGPA

MCAT (Percentiles)
Qunntl·
Verbal
tntlve
Science

Bakke ............... 3.44
96
3.51
Average of
Regular Admittees .• 3.51
81
3.49
Average of
Special Admittees .. . 2.62
2.88
46
Class Entering in 1974
SGPA

OGPA

Gen .
Intor.

94

97

72

76

83

69

24

35

33

MCAT (Percentiles)
Qunntl·
Verbnl
tntlve
Science

Gen.
Jntor.

97
72
Bakke •• • • • •••...•. • • 3.44
94
3.51
96
Average of
Regular Admit tees. . 3.36
72
82
3.29
69
67
Average of
Special Admittees . .• 2.42
2.62
34
30
37
18
Applicants admitted under the special program also had benchmark
scores significantly lower than many students, including Bakke, rejected
under the general admissions program, even though the special rating
system apparently gave credit for overcoming "disadvantage." Record
181, 388.
8 Prior to the actual filing of the suit, Bakke discussed his intentions with
Peter C. Storandt, Assistant to the Dean of Admissions at the Davis Medical School. Record 259-269. Storandt expressed sympathy for Bakke's
position and offered advice on litigation strategy. Several amici imply
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injunctive, and declaratory relief compelling his admission to
the Medical School. He alleged that the Medical School's
special admissions program operated to exclude him from the
school on the basis of his race, in violation of his rights under
the Equal Protection Clause of the Fourteenth Amendment, 0
Art. I, § 21 of the California Constitution,10 and § 601 of Title
VI of the Civil Rights Act of 1964, 42 U. S. C. § 2000d. 11 The
University cross-complained for a declaration that its special
admissions program was lawful. The trial court found that
the special program operated as a racial quota, because minority applicants in the special program were rated only against
one another, Record 388, and 16 places in the class of 100 were
reserved for them. /d., at 295-296. Declaring that the University could not take race into account in making admissions
decisions, the trial court held the challenged program violative
of the Federal Constitution, the state constitution and Title
VI. The court refused to order Bakke's admission, however,
holding that he had failed to carry his burden of proving that
he would have been admitted but for the existence of the
special program.
that these discussions render Bakke's suit "collusive." There is no indication, however, tha.t Storandt's views were those of the medical school or
that anyone else at the school even was aware of Storandt's correspondence
and conversations with Bakke. Stora.ndt is no longer with the University.
9 " • • • [N]or shall any State . .. deny to any person within its
jurisdiction the equal protection of the laws."
10 "No special privileges or immunities shaH ever be granted which may
not be altered, revoked, or repealed by the Legislature; nor shall any
citizen, or class of citizens, be grallted privileges, or immunities which, upon
the same terms, shall not be granted to aH citizens."
This section was recently repealed and its provisions added to Art. I, § 7
of the state constitution.
11 Section 601 of Title VI provides as follows :
" No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be deni,ed the benefits
of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance."
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Bakke appealed from the portion of the trial court judgment
denying him admission, and the University appealed from the
decision that its special admissions program was unlawful and
the order enjoining it from considering race in the processing
of applications. The Supreme Court of California transferred
the case directly from the trial court, "because of the importance of the issues involved." 18 Cal. 3d 34, 39, 553 P. 2d
1152, 1156 (1976). The California court accepted the findings
of the trial court with respect to the University's program. 12
Because the special admissions program involved a racial
classification, the supreme court held itself bound to apply
strict scrutiny. /d., at 49, 553 P. 2d, at 1162-1163. It then
turned to the goals the University presented as justifying the
special program. Although the court agreed that the goals of
integrating the medical profession and increasing the number
of physicians willing to serve members of minority groups were
compelling state interests, id., at 53, 553 P. 2d, at 1165, it
concluded that the special admissions program was not the
least intrusive means of achieving those goals. Without passing on the state constitutional or the federal statutory grounds
cited in the trial court's judgment, the California court held
that the Equal Protection Clause of the Fourteenth Amendment required that "no applicant may be rejected because of
his race, in favor of another who is less qualified, as measured
by standards applied without regard to race." !d., at 55, 553
P. 2d, at 1166.
Turning to Bakke's appeal, the court ruled that since Bakke
had established that the University had discriminated against
him on the basis of his race, the burden of proof shifted to
the University to demonstrate that he would not have been
admitted even in the absence of the special admissions proIndeed, the University did not challenge the finding that applicants
who were not members of a minority group were excluded from consideration in the i:ipecial admllisions procc;<,;. 18 Cnl. 3d, at 44, 553 P . 2d, at 1159.
12
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gram. 13 !d., at 63-64, 553 P. 2d, at 1172. The court analogized Bakke's situation to that of a plaintiff under Title VII
to the Civil Rights Act of 1964, 42 U. S. C. §~ 2000e-17,
see, e. g., Franks v. Bowman Transportation Co., 424 U. S. 747,
772 (1976). Ibid. On this basis, the court initially ordered
a remand for the purpose of determining whether, under the
newly allocated burden of proof, Bakke would have been
admitted to either the 1973 or the 1974 entering class in the
absence of the special admissions program. Appendix A to
Application for Stay, at 48. In its petition for rehearing below,
however, the University conceded its inability to carry that
burden. Appendix B to Application for Stay, at 19-20.14 The
Petitioner has not cha11enged this aspect of the decision. The issue of
the proper placement of the burden of proof, then, is not before us.
H Several amici suggest that Bakke lacks standing, arguing that he never
showed that his injury-exclusion from the medical school-will be
redressed by a favorable decision, and that the petitioner "fabricated"
jurisdiction by conceding its inability to meet its burden of proof. Petitioner does not object to Bakke's standing, but. inasmuch as this charge
concern~ our jurisdiction tmder Art. III, it must be considered and rejected.
First, there appears to be no reason to question the petitioner's concession.
It was not an attempt to stipulate to a conclusion of law or to disguise
actual facts of record . Compare Swift & Co. v. Hocking Valley R. Co.,
243 U.S. 281 (1917) .
Second, even if Bakke had been unable to prove that he would have been
n.dmitted in the absence of the special program, it would not follow that he
lacked standing. The constitutional element of standing is plajntiff's
demonstration of any injury to himself that is likely to be redressed by
favorable decision of his claim. Warth v. Seldin, 422 U.S. 490,498 (1975).
The trial court found such an injury, apart from failure to be admitted,
in the University's decision not to permit Bakke to compete for all 100
places in the class, simply because of his race. Record 323. Hence the
constitutional requirements of Art. III were met. The question of respondent's admission vel non is merely one of reli•ef.
Nor is it fatal to Bakke's standing that he was not a "disadvantaged"
applicant. Despite the program's purported emphasis on disadvantage, it
was a minority enrollment program with a secondary disadvantage element.
White disadvantaged students were never considered under the special
13
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California court thereupon amended its opinion to direct that
the trial court enter judgment ordering Bakke's admission to
the medical school. 18 Cal. 3d, at 64, 553 P. 2d, at 1172.
That order was stayed pending review in this Court. 429 U. S.
953 (1976). We granted certiora.ri to consider the important
constitutional issue. 429 U.S. 1090 (1977).
II
In this Court the parties neither briefed nor argued the
applicability of Title VI of the Civil Rights of 1964. Rather,
as had the California court, they focused exclusively upon the
validity of the special admissions program under the Equal
Protection Clause. Because it was possible, however, that a
decision on Title VI might obviate resort to constitutional
interpretation, see Ashwander v. TV A, 297 U. S. 288, 346--348
(1936), we requested supplementary briefing on the statutory
issue.

A
At the outset we face the question whether a right of action
for private parties exists under Title VI. Respondent argues
that there is a private right of action, invoking the test set
forth in Cart v. Ash, 422 U. S. 66, 78 (1975). He contends
that the statute creates a federal right in his favor, that
legislative history reveals an intent to permit private actions/ 5
that such actions would further the remedial purposes of
the statute, and that enforcement of federal rights under the
Civil Rights Act genera.lly is not relegated to the States. In
addition, he cites several lower court decisions which have
recognized or assumed the existence of a private right .of
action. 16 Petitioner denies the existence of a private right of
program, and the University acknowledges that its goal in devising the
program was to increase minority enrollment.
15 See, e. g., 110 Cong. Rec. 5255 (1964) (remarks of Sen. Case) .
16 E. g., Boissier Parish School Board v. Lemon, 370 F. 2d 847, 851-852
(CA5), cert. denied, 388 U. S. 911 (1967); Natonabah v. Board of Educa•
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action, arguing that the sole function of§ 601, seen. 11, supra,
was to establish a predicate for administrative action under
§ 602, 42 U. S. C. § 2000d-V 7 In its view, administrative
curta.ilment of federal funds under that section was the only
sanction to be imposed upon recipients that violated § 601.
tion, 355 F. Supp. 716, 724 (N. M. 1973); cf. Lloyd v. Regi01wl
Transportation Authority, 548 F. 2d 1277, 1284-1287 (CA7 1977) (Title
V); Piascik v. Cleveland Museum of Art, 426 F. Supp. 779, 780 n. 1 (ND
Ohio 1976) (Title IX) .
17
§ 602 reads as follows:
"Each Federal department and agency which is empowered to extend
Federal financial assistance to any program or activity, by way of grant,
loan, or contract other than a contract of insurance or guaranty, is
authorized and directed to effectuate the provisions of section 2000d of this
title with respect to such program or activity by issuing rules, regulations,
or orders of general applicability which shall be consistent with achievement
of the objectives of the statute authorizing the financial assistance in
connection with which the action is taken. No such rule, regulation, or
order shall become effective unless and until approved by the President.
Compliance with any requirement adopt€d pursuant to this section may
be effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to whom
there has been an express finding on the record, after opportunity for
hearing, of a. failure to comply with such requirement, but such termination
or refusal shall be limited to the particular political entity, or part thereof,
or other recipient. as to whom such a finding has been made and, shall be
limited in its effect to the particular program, or part thereof, in which
such noncompliance has been so found, or (2) by any other means
authorized by Jaw: Provided, however, That no such action shall be taken
until the department or agency concerned has advised the appropriate
person or persons of the failure to comply with the requirement and has
determined that compliance cannot be secured by voluntary means. In
the case of any action terminating, or refusing to grant or continue,
assistance because of failure to comply with a requirement imposed pursuant to this section, the head of the Federal department or agency shall
file with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of
the circumstances and the grounds for such action. No such action shaU
become effective until thirty days have ela.psed after the filing of such
report."
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Petitioner also points out that Title VI contains no explicit
grant of a private right of action, in contrast to Titles II, III,
IV, and VII, of the same statute, 42 U. S. C. §§ 2000a-3 (a),
2000b-2, 2000c-8, and 2000e-5 (f). 18
We find it unnecessary to resolve this question in the instant
case. The question of respondent's right to bring an action
under Title VI was neither argued nor decided in either of the
courts below, and this Court has been hesitant to review
questions not addressed below. McGoldrick v. Compagnie
Oenerale Transatlantique, 309 U. S. 430, 434-435 (1940).
See also Massachusetts v. Wescott, 431 U. S. 322 (1977);
Cardinale v. Louisiana, 394 U. S. 437, 439 (1969). Cf.
Singleton v. Wulff, 428 U. S. 106, 121 (1976). We therefore
do not address this difficult issue. Similarly, we need not pass
upon petitioner's claim that private plaintiffs under Title VI
must exhaust administrative remedies. We assume only for
the purposes of this case that respondent has a right of action
under Title VI. See Lau v. Nichols, 414 U. S. 563, 571 n. 2
(1974) (STEWART, J., concurring in the result) .

B
The language of § 601, like that of the Equal Protection
Clause, is majestic in its sweep :
"No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
18

Several comments in the debates cast doubt <in the existence of any
intent to create a private right of action. For example, Representative
Gill stated that no private right. of action was contemplated:
"Nowhere in this section do you find a comparable right of legal action for
a person who feels he has been denied his rights to participate in the
benefits of federal funds. Nowhere. Only those who have been cut off can
go to court and present their claim." 110 Cong. Rec. 2467 (1964).
Accord, id., at 7065 (remarks of Sen . Keating); id., at 6562 (remarks of
Sen. Kuchel) .
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discrimination under any program or activity receiving
Federal financial assistance."
The concept of "discrimination," like the phrase "equal protection of the laws," is susceptible to varying interpretations, for
as Mr. Justice Holmes declared, "[a] word is not a crystal,
transparent and unchanged, it is the skin of a living thought
and may vary greatly in color and content according to the
circumstances and the time in which it is used." Towne v.
Eisner, 245 U. S. 418, 425 (1918). We must, therefore, seek
whatever aid is available in determining the precise meaning
of the statute before us. Train v. Colorado Public Interest
Research Group, 426 U.S. 1, 10 (1976), quoting United States
v. American Truclcing Assns., 310 U. S. 534, 543-544 (1940).
Examination of the voluminous legislative history of Title VI
reveals a congressional intent to halt federal funding of entities
that violate a prohibition of racial discrimination similar to
that of the Constitution. Although isolated statements of
various legislators, taken out of context, can be marshalled in
support of the proposition that § 601 enacted a purely colorblind scheme,t 9 without regard to the reach of the Equal Protection Clause, these comments must be read against the
background of both the problem that Congress was addressing
and the broader view of the statute that emerges from a full
examination of the legislative debates.
The problem confronting Congress was discrimination
·against Negro citizens at the hands of recipients of federal
For example, Senator Humphrey stated as follows :
discrimination or segregation in the administration of disaster
relief is particularly shocking; and offensive to our sense of justice and
fa.ir play. Human suffering draws no color lines, and the administrat.ion
of help to the sufferers should not." 110 Cong. Rec. 6547 ( 1964) .
See also id., at 12675 (remarks of Sen. Allott); id., at. 6561 (remarks of
Sen. Kuchel); id., at 2494, 6047 (remarks of Sen. Pastore). But see id.,
·at 15893 (rerru:trks of Rep . MacGregor) ; id., at 13821 (remarki-t of Sen.
Saltonstall) ; id., at 10920 (remarks of Sen. Javits); id., at 5266, 5807
(remarks of Sen. Keating) .
u

~'Racial
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moneys. Indeed, the color-blindness pronouncements cited in
the margin at n. 19, generally occur in the midst of extended
remarks dealing with the evils of segregation in federally
funded programs. Over and over again, proponents of the bill
detailed the plight of Negroes seeking equal treatment in such
programs. 20 There simply was no reason for Congress to consider the validity of hypothetical preferences that might be
accorded minority citizens; the legislators were dealing with
the real and pressing problem of how to guarantee those citizens equal treatment.
In addressing that problem, supporters of Title VI repeatedly
declared that the bill enacted constitutional principles. For
example, Representative Celler, the Chairman of the House
Judiciary Committee and floor manager of the legislation in
the House, emphasized this in introducing the bill:
"The bill would offer assurance that hospitals financed by
Federal money would not deny adequa.te care to Negroes.
It would prevent abuse of food distribution programs
whereby Negroes have been known to be denied food
surplus supplies when white persons were given such food.
It would assure Negroes the benefits now accorded only
white students in programs of higher education fina.nced
by Federal funds. It would, in short, a.ssure the existing
right to equal treatment in the enjoyment of Federal
funds. It would not destroy any rights of private property or freedom of association." 110 Cong. Rec. 1519
(1964) (emphasis added).
Other sponsors shared Representative Celler's view that Title
VI embodied constitutional principles. 21
20 See, e.g, 110 Cong. Rec. 7064-7065 (1964) (remarks of Sen. Ribicoff);
id., at 7054-7055 (remarks of Sen. Pastore); id., at 6543-6544 (remarks of
Sen. Humphrey); id., at 2595 (remarks of Rep. Donahue); id., at 24672468 (remarks of Rep. Celler); id., at 1643, 2481-2482 (remarks of Rep.

Ryan); H. Rep. No. 914, 88th Cong., 1st Sess., Part II, 24-25 (1964).
21 See, e. g., 110 Cong. Rec. 2467 (remarks of Rep. Lindsay) . See also
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In the Senate, Senator Humphrey declared that the purpose
Qf Title VI was "to insure that Federal funds are spent in
accordance with the Constitution and the moral sense of the
Nation." !d., at 6544. Senator Ribicoff agreed that Title VI
embraced the constitutional standard: "Basically, there is a
constitutional restriction against discrimination in the use of
federal funds; and title VI simply spells out the procedure to
be used in enforcing that restriction." !d., at 13333. Other
Senators expressed similar views. 22
Further evidence of the incorporation of a constitutional
standard into Title VI appears in the repeated refusals of the
legislation's supporters precisely to define the term "discrimination." Opponents sharply criticized this fa.ilure,Z 3 but
proponents of the bill merely replied that the meaning of
"discrimination" would be made clear by reference to the
Constitution or other existing law. For example, Senator
Humphrey noted the relevance of the Constitution:
"As I have said, the bill has a simple purpose. That
purpose is to give fellow citizens-Negroes-the same
rights and opportunities that white people take for
granted. This is no more than what was preached by the
prophets, and by Christ Himself. It is no more than what
our Constitution guarantees." !d., at 6553. ~
2

id., at 2766 (remarks of Rep. Matsunaga); id., at 2731-2732 (remarks of
Rep. Dawson); id., at 2595 (remarks of Rep. Donahue); id., at 1527-1528,
(remarks of Rep. Celler).
,
22 See, e. g., 110 Cong. Rec. 12675, 12677 (1964) (rema.rks of Sen. Allott);
ic[., at 7064 (remarks of Sen. Pell); id., at 7057, 7062-7064 (remarks of
'Sen. Pastore); id., at 5243 (remarks of Sen. Clark) .
23 See, e. g., 110 Cong. Rec. 6052 (remarks of Sen. Johnston); id., at
5863 (remarks of Sen. Eastland); id., at 5612 (remarks of Sen. Ervin);
id., at 5251 (remarks of Sen. Talmadge); id., at 1632 (remarks of Rep.
Dowdy); id., at 1619 (remarks of Rep. Abernethy).
24 See also 110 Cong. Rec . 7057, 13333 (rema.rks of Sen. Ribicoff);
id., at 7057 (remarks of Sen. Pastore); id., at 5606-5607 (remarks of
'Sen. Javits) ; id., at 5253,5863-5864, 13442 (remarks of Sen. Humphrey) .
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In view of the clear legislative intent, Title VI must be held
to proscribe only those racial classifications that would violate
the Equal Protection Clause or the Fifth Amendment.

III
Petitioner does not deny that decisions based on race or
·ethnic origin by faculties and administrations of state universities are reviewable under the Fourteenth Amendment. See,
e. g., Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938) i
Sipuel v. Board of Regents, 332 U. S. 631 (1948); Sweatt v.
Painter, 339 U. S. 629 (1950); McLaurin v. Oklahoma State
Regents, 339 U.S. 637 (1950). For his part, respondent does
not argue that all racial or ethnic classifications are per se
invalid. See, e. g., Hirabayashi v. United States, 320 U.S. 81
(1943); Korematsu v. United States, 323 U. S. 214 (1944);
Lee v. Washington, 390 U.S. 333, 334 (1968) (Black, Harlan,
and STEWART, JJ., concurring); United Jewish OrganizatioM
v. Carey, 430 U. S. 144 (1977). The parties do disagree as to
the level of judicial scrutiny to be applied to the special
admissions program. Petitioner argues that the court below
erred in applying strict scrutiny, as this inexact term has been
ap})lied in our cases. That level of review, petitioner asserts,
should be reserved for classifications that disadvantage "discrete and insular minorities." See United States v. Carolene
Products Co., 304 U.S. 144, 152 n. 4 (1938). Respondent, on
the other hand, contends that the California court correctly
rejected the notion that the degree of judicial scrutiny accorded
a pa.rticular racial or ethnic classifica.tion hinges upon membership in a discrete and insular minority and duly recognized
that the "rights established [by the Fourteenth Amendment]
are personal rights." Shelley v. Kraemer, 334 U. S. 1, 22
(1948).
En route to this crucial battle over the scope of judicial
1'eview,25 the parties fight a sharp preliminary action over the
as That issue has generated a considerable amount of scholarly controversy.
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proper characterization of the special admissions program.
Petitioner prefers to view it as establishing a "goal" of minority representation in the medical school. Respondent, echoin~
the courts below, labels it a racial quota. 26
This semantic distinction is beside the point: the special
admissions program is undeniably a classification based on race
and ethnic background. To the extent that there existed a
pool of at least minimally qualified minority applicants to fill
the 16 special admissions seats, white applicants could compete
only for 84 seats in the entering class, rather than the 100 open
to minority applicants. Whether this limitation is described

1

See, e. g., Ely, The Constitutionality of Reverse Racial Discrimination, 41
U. Chi. L. Rev. 723 (1974); Greenawalt, Judicial Scrutiny of "Benign"
Racial Preferences in Law School Admissions, 75 Colum. L. Rev. 559
(1975); Kaplan, Equal Justice in an Unequal World: Equality for the
Negro, 61 Nw. U. L. Rev. 363 (1966); Karst & Horowitz, Affirmative Action
and Equal Protection, 60 Va. L. Rev. 955 (1974); O'Neil, Racial Preference and Higher Education: The Larger Context, 60 Va. L. Rev. 925
(1974); Posner, The DeFunis Case and the Constitutionality of Preferential Treatment of Racial Minorities, 1974 Sup. Ct. Rev. 1; Redish, Preferential Law School Admissions and the Equal Protection Clause: An
Analysis of the Competing Arguments, 22 U. C. L.A. L. Rev. 343 (1974);
Sandalow, Racial Preferences in Higher Education: Political Responsibility
and the Judicial Role, 42 U. Chi. L. Rev. 653 (1975); Sedler, Racial Preference, Reality and the Constitution: Bakke v. Regents of the University
of California, 17 Santa Clara L. Rev. 329 (1977); Seeburger, A Heuristic
Argument Against Preferential Admis~ions, 39 U. Pitt. L. Rev. 285 (1977).
26 Petitioner defines "quota" as a requirement which must be met but can
never be exceeded, regardless of the quality of the minority applicants.
Petitioner declare:; that then' i;; no "floor" und<'r the total number of
lllinorit.y studl:'nts admitted; eompktely tmquaJified ;;tudents will not be
admitted simply to me!'t a "quot~l." Neither is tlwre a. "ceiling," since an.
unlimited number could be admitted through thr grneral admissions process. On thiil ba:si~ the special admi:ssion,.; program docs not meet. petitioner's
definition of a quota.
The court below found-and petitioner does not deny-that white
~pplica.nts could not compete for the 16 places reserved solely for the
special admissions program. 18 Cal. 3d, a.t 44, 553 P. 2d, at 1159. Both
tourts below characterized this as a "quota" system.

'
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as a quota or a goal, it is a line drawn on the basis of race and
ethnic status. 27

IV

A
The guarantees of the Fourteenth Amendment extend to
persons. Its language is explicit: "No state shall ... deny
to any person within its jurisdiction the equal protection of
the laws." It is settled beyond question that the "rights
created by the first section of the Fourteenth Amendment are,
by its terms, guaranteed to the individual. They are personal
rights," Shelley v. Kraemer, supra, at 22. Accord, Missouri
ex rel. Ga.ines v. Canada, supra, at 351; McCabe v. Atchison,
T. & S. F. R. Co., 235 U. S. 151, 161-162 (1914). The
gua.rantee of equal protection cannot mean one thing when
applied to one individual and something else when applied to
a person of another color. If both are not accorded the same
protection, then it is not equal.
Nevertheless, petitioner argues that the court below erred
in applying strict scrutiny to the special admissions programs
because white males, such as respondent, are not a "discrete
and insular minority" requiring extraordinary protection from
the ma.joritarian political process. Carolene Products Co.,
supra, at 152-153, n. 4. This rationale, however, has never
been invoked in our decisions as a prerequisite to subjecting
racial or ethnic distinctions to strict scrutiny. Nor has this
Court held that discreteness and insularity constitute necessary preconditions to a holding that a particular classification
is invidious. 28 See, e. g., Skinner v. Oklahoma, 316 U. S. 535,
27 Moreover, the University's special admissions program involves a
purposeful, acknowledged use of racial criteria. This is not. a situation in
which the classification on its face is raciaUy neutral, but has a disproportionate racial impact. In that. situat,ion, plaintiff must establish an intent
to discriminak Village of Arlington Heights v. Metropolitan Housing
Devel. Corp., 429 U. S. 252, 264-265 (1977); Washington v. Davis, 426
U. S. 229, 242 (1976); see Yick Wo v. Hopkins, 118 U.S. 356 (1886).
28 After Carotene Products, the fir~t specific reference in our decisions

''
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541 (1942); Carrington v. Rash, 380 U. S. 89, 94-97 (1965).
These characteristics may be relevant in deciding whether or
not to add new types of classifications to the list of "suspect"
categories or whether a particular classfication survives close
examination. See, e. g., Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 313 (1976) (age); San Antonio lndep.
School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973) (wealth);
Graham v. Richardson, 403 U. S. 365, 372 (1971) (aliens).
Racial and ethnic classifications, however, are subject to
stringent examination without regard to these additional
chara.cteristics. We declared as much in the first cases explicitly to recognize racial distinctions as suspect:
"Distinctions between citizens solely beca.use of their
ancestry are by their very nature odious to a free people
whose institutions are founded upon the doctrine of
equality." Hirabayashi, 320 U. S., at 100.
" . . . [A]lllegal restrictions which curtail the rights of a
single racial group are immediately suspect. · That is not
to say that all such restrictions are unconstitutional. It
is to say that courts must subject them to the most rigid
scrutiny." Korematsu, 323 U. S., at 216'.
The Court has never questioned the validity of those pronouncements. Racial and ethnic distinctions of any sort are
inherently suspect and thus call for the most exacting judicial
examination.

B
This perception of racial and ethnic distinctions is rooted in
our Nation's constitutional and demographic history. The
to the elements of "discreteness and insularity" appears in Minersville
School District v. Gobitis, 310 U.S. 586, 606 (1940) (Stone, J., dissenting).
The next does not appear until 1970. Oregon v. Mitchell. 400 U. S. 112,
'295 n. 14 (1970) (STt~WART, .J., concurring in part and dissenting in part).
'These element:; have been relied upon in recognizing a suspect class in only
one group of ca~es, those involving alif'ns. E. g., Graham v. Richardson,
·403 u. s. :365, 372 (1971).
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Court's initial view of the Fourteenth Amendment was that
its "one pervading purpose" was "the freedom of the slave
race, the security and firm establishment of that freedom, and
the protection of the newly-made freeman and citizen from
the oppressions of those who had formerly exercised dominion
over him." Slaughter-House Cases, 16 Wall. 36, 71 (1873).
The Equal Protection Clause, however, was "[v]irtually
strangled in its infancy by post-civil-war judi<;ial reactionism." 29 It was relegated to decades of relati~e desuetude
while the Due Process Clause of the Fourteenth Amendment,
after a short germinal period, flourished as a cornerstone in
the Court's defense of property and liberty of contract. See,
e. g., Mugler V; Kansas, 123 U.S. 623, 661 (1887); Allgeyer v.
Louisiana, 165 U. S. 578 ( 1897) ; Lochner v. New York, 198
U.S. 45 (1905). In that cause, the Fourteenth Amendment's
"one pervading purpose" was displaced. See, e. g., Plessy v.
Ferguson, 163 U.S. 537 (l896). It was only as the era of substantive due process came to a close, see, e. g, N ebbia v. New
York, 291 U.S. 502 (1934); West Coast Hotel v. Parrish, 300
U. S. 379 (1937), that the Equal Protection Clause began to
attain a genuine measure of vitality, see, e. g., Carolene Products, supra; Skinner v. Oklahoma, supra.
By that time it was no longer possible to peg the guarantees
of the Fourteenth Amendment to the struggle for equality of
one racial minority. During the dormancy of the Equal Protection Clause, the United States had become a nation of minorities.30 Each had to struggle 3 1-and to some extent strug29 Tussman & tenBroek, The Equal Protection of the Laws, 37 Calif. L.
Rev. 341,381 (1949) .
30 M. Jones, American Immigration 177-246 (1960) .
3 1 J . Higham, Strangers in the Land (1955) ; G. Abbott, The Immigrant
and the Community (1917) ; P. Roberts, The New Immigration 66-73,
86-91, 248-261 (1912) . See also E. Fenton, Immigrants and Unions : A
Case Study 561-562 (1975) .
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gles still 32-to overcome the prejudices not of a monolithic
majority, but of a "majority" composed of various minority
groups of whom it was said-perhaps unfairly in many casesthat a shared characteristic was a willingness to disadva.ntage
other groups. 33 As the Nation filled with the stock of many
lands, the reach of the Clause was gradually extended to all
ethnic groups seeking protection from official discrimination.
See Strauder V. West Virginia, 100 e. S. 303. 308 (1880).
(Celtic Irishmen) (dictum); Yick Wo v. Hopkins, 118 U. S.
356 (1886) (Chinese); Truax V. Raich, 239 r. S. 33. 41 (1915)
(Austrian resident alie11s); Korematsu, supra (Japanese);
Hernandez v. Texas, 347 U. S. 475 (1954) (Mexican-Americans). The guarantees of equal protection. said the Court in
Yick Wo, "are universal in their application. to all persons
within the territorial jurisdiction. without regard to any differences of race. of color, or of nationality; and the equal protection of the laws is a pledge of the protection of equal laws."
118 U. S., a.t 369.
Although many of the Framers of the Fourteenth Amendment conceived of its primary function as bridging the vast
distance between members of the Negro race and the white
"majority," Slaughter-House Cases, supra, the Amendment
itself was framed in universal terms, without reference to color,
ethnic origin, or condition of prior servitude. As this Court
recently remarked in interpreting the 1866 Civil Rights Act to
extend to claims of racial discrimination against white persons,
"the 39th Congress was intent upon establishing in federal law
"Members of various religious and ethnic groups, primarily but not
exclusively of eastern, and middle and southern European ancestry, such
as Jews, Catholics, Italians, Greeks and Slavic groups [continue] to be
excluded from executive, middle-management and other job levels because
1>f discrimination based upon their religion andjor national origin." 41
CFR § 60-50.1 (b) (1977).
83 E. g., P. Roberts, The New Immigration 75 (1912); G. Abbott, The
Immigrant and the Community 270-271 (1917). Set> g'('nerally n. 31, supra.
32
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a broader principle than would have been necessary to meet
the particular and immediate plight of the newly freed Negro
slaves." McDmwld v. Santa Fe Trail Transp. Co., 427 U. S.
'273, 296 ( 1976). And that legislation was specifically broadened in 1870 to ensure that "all pC'rsons," not merely "citizens,"
would enjoy equal rights under the law. Bee Runyon v.
McCrary, 427 U. S. 160. 192- 202 (1976) (WHITE., ,J.. dissenting). Indeed, it is not unlikely that among the Framers were
many who would have applauded a reading of the Equal
Protection Clause which states a principle of universal application and is responsive to the racial, ethnic and cultural
diversity of the Nation. See, e. g., Cong. Globe, 39th Cong.,
1st Sess., 1056 (1866) (remarks of Rep. Niblack); id., at
2891-2892 (remarks of Sen. Corness); id., 40th Cong., 2d
Sess., 883 (1868) (remarks of Sen. Howe) (Fourteenth Amendment "protect[s] classes from class legisla.tion"). See also
Bickel, The Original Understanding and the Segregation Decision, 69 Harv. L. ·Rev.l, 60-63 (1955) .
Over the past 30 years, this Court has embarked upon
the crucial mission of interpreting the Equal Protection Clause
with the view of assuring to all persons "the protection of
equal laws," Yick Wo, supra, at 369, in a Nation confronting
a legacy of slavery and racial discrimination. See, e. g.,
Shelley v. Kraemer, 334 U. S. 1 (1948); Brown v. Board of
Education, 347 U. S. 483 ( 1954); Hills v. Gautreaux, 425 U. S.
284 (1976). Because the landmark decisions in this area
arose in response to the continued exclusion of Negroes from
the mainstream of American society, they could be character-.
ized as involving discrimination by the "majority" white race
against the Negro minority. But they need not be read as
depending upon that characterization for their results. It
suffices to say that " [o] ver the years, this Court consistently
repudia.ted ' [ d] istinctions between citizens solely because or
their ancestry' as being 'odious to a free people whose institu~
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tions are founded upon the doctrine of equality.' " Loving
v. Virgin-ia., 388 U. S. 1, 11 (1967), quoting Hira.ba.yashi, 320
U. S., at 100.
Petitioner .urges us to adopt for the first time a more
restrictive view of the Equal Protection Clause and hold that
discrimination against members of the white "majority" cannot be suspect if its purpose can be characterized as "benign."
The clock of our liberties, however, cannot be turned back to
1868. Brown v. Board of Education, supra., at 492; accord,
Loving v. Virginia, supra, at 9. It is far too late to argue that
the guarantee of equal protection to a.ll persons permits the
recognition of special wards entitled to a degree of protection
greater than that accorded others.:H "The Fourteenth Amelldment is not directed solely against discrimination due to a
'two-class theory'-that js, based upon differences between
'white' and Negro." . Hernandez, supr_a, at 478.
Once the artificial line of a "two-class theory" of the Fourteenth Amendment is put aside, the difficulties entailed in
varying the level of judicial review according to a perceived
11
preferred" status of a particular racial or ethnic minority
are intractable. The concepts of "majority" and "minority"
necessarily reflect temporary arrangements and political judgments. As observed above, the white "majority" itself is
composed of various minority groups, most of which can lay
Profr"-.o.;or Birkel noted the self-contradirt.ion of that view :
"'The lesson of the great decisions of the Supreme Court and the lesson
of contemporary history have been the same for a.t least a generation:
discrimination on the basis of race is illegal, immoral, unconstitutional,
inherently wrong, and destructive of democratic society. Now this is to
be unlearned and we are told that this is not a matt€r of fundamental
principle but, only a ma.tter of whose ox is gored. Those for whom racial
equality was demanded are to be ~ore equal than others. Having found
support in the Constitution for equality, they now claim support for
inequality under the same Constitution." A. Bickel, The Morality of
·Consent 133 (1975) .
84
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claim to a history of prior discrimination at the hands of the
state and private individuals. Not all of these groups can
receive preferential treatment and corresponding judicial tolerance of distinctions drawn in terms of race and nationality,
for then the only "majority" left would be a. new minority
of White Anglo-Saxon Protestants. There is no principled
basis for deciding which groups would merit "heightened
judicial solicitude'' and which would uot.:•r. Courts would be
" A~ I am in agreE-mE-nt w1th thE' viC'w that race' may bP takE-n into account as a factor in an admi~~ion~ program, 1 am in accord with the
rC'sult reached 111 thi:s ca~C' by the opinion of .ft•wr·rcg::; HREN NAN. W}lln;,
MAnoHALL, and BLACKMUN. But I di~agrC'e with much that i~ Kaid in
their opinion.
They would require ao a ju~tification for a program ~uch aH petitioner ':-;,
only two findings: (i) that there ha~ beE-n ~orne form of discrimination
againot the prE'fE'rrecl minority group:; ··by :;ociet.y at large'," polit, at. Wang
31 (it being conceded that petitioner had no hi~tory of discrimination), and
(ii) that ''therr i:; rea:;on to bE>liC'VP" that. the dioparate impact ~ought to
be rectified by thE' program io the' ''product" of such di:;crimiuation:
"If it wa~ rea~onable to conclude--a~ we hold that it was-that tlw failure
of Negroe:; to qualify for nchni::;::;ion at Davi:; under rE-gular procedures was
due principally to thr effect:; of pa::;t di:;crimination, thE-n thC'rP i~ a rPaHonable likelihood that. but for pervasive racial discrimination, 1'<-'opondent
would havC' failed to qualify for admiH:;ion even in ihC' ab~enCC' of Davis'~
::;pecial admi:s:;ion program.'' Polit, at 44 .
The brendth of this hypothe:;i::; is unprecrdentrd in our con:;titutionai
::;ystem. The fir~t ::;tep in thr analysis-whf'thC'r or not then• ha,; bC'en
:;ocietal discrimination-may rC'qmre little or no proof. Tlw ~eeond step,
however, involves a speculative leap: but for thi::; di~crimination by l-iociet.y
at largC', Bakke "would haVC' failC'd to qualify for admi~,;ion " bC'cau::;C' NC'gro
applicants-nothing is said about Asian:-;, cf., e. y., polit, at 5:2 11. 59would have made better scores. Not one word in the n'cord supports this
concluswn, and thE' plurality offers no standard for comi::; to use in applying such a presumption of cau:;ntion to othc·r racial or rthni<' cla:;sifications. Thi::; failure is a grave one, sincr if it may be concluded on this
record that each of thC' minority group,.; preferrrd by the· 1wtitionC'r's:
special program is entitled to the brnefit of thC' pre::;umption , it would
SC'C'm difficult to determine that any of thr dozens of minority group,; that
havp Hl~ff.rred "societal djscnmination" eannol al,.;o C'laim it, in any area
of social intrrcourse . Sr<' P1!.rt \'- B, infra.
3
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asked to evalua.te the extent of the prejudice and consequent
harm suffered by various minority groups. Those whose
societal injury is thought to exceed some arbitrary level of tolerability then would be entitled to preferential classifications at
the expense of individuals belonging to other groups. Those
classifications would be free from exacting judicial scrutiny.
As these preferences began to have their desired effect, and the
consequences of past discrimination were undone, new judicial
rankings would be necessary. The kind of variable sociological
and political analysis necessary to produce such rankings
simply does not lie within the judicial competence-even if
they otherwise were politically feasible and socially desirable.""
au Mr. Justice Dougla:; ha~ noted the problem~ associated with ~twh
inquiries:
"The reservation of a. proportion of the law school class for members
of selected minority groups is fraught with . . . dangers, for one must
immediately determine which groups are to receive such favored treatment and which are to be excluded, the proportions of the class that are to
be allocated to each, and even the critE-ria by which to determine whether
an individual is a member of a favored group . [Cf. Plessy v. Ferguson,
163 U. S. 537, 549, 552 (1896) . 1 Thrre is no assurancE' that a common agreement can be reached, and first the school;,;, and thrn thr courts,
will be buffeted with the competing claims. The University of Washington included Filipinos, but rxcluded Chinese and Japane~e; another
school may limit itkl program to blacks, or to blacks and Chicanos. Once
the Court sanctioned racial prefrren<'ei:i such as t hrse, it could not then
wash its hands of the mlttter, leaving it entirely in the discretion of the
school, for then we would have effectively overrulrd Sweatt v. Painter,
339 U.S. 629, and allowed imposition of a "zero" allocation. But what standard is the Court to apply when a rejected applicant of Japanese ancestry
brings suit to require the University of Washington to extend the same
privileges to his group? The Committee might conclude that the population of Washington is now 2% Japanese, and that Japanese also constitute
2% of the Bar, but that had they not been handicapped by a history
of discrimination, Japanese would now constitute 5% of the Bar, or 20%.
Qr, alternatively, the Court could attempt to assess how grievously each
group has suffered from discrimination, and allocate proportions accordIngly; if that were the standard the current University of Washington
policy would almost surely fall, for there is no Western State which can
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Moreover, there are serious problems of justice connected
with the idea of preference itself. First. it may not always be
clear that a so-called preference is in fact benign. Courts may
be asked to valida.t e burdens imposed upon individual members
of particular groups in order to advance the group's general
interest. See United Jewish Organizations v. Carey, 430 U.S.
144, 172-173 (BRENNAN, J., concurring in part). Nothing in
the Constitution supports the notion that individuals may be
asked to suffer otherwise impermissible burc)ens in order to
enhance the societal standing of their ethnic groups. Second,
preferential programs may only reinforce common stereotypes
holding that certain groups are unable to achieve success
without special protection based on a factor having no relationship to individual worth. See DeFunis v. Odegaard, 416
U. S. 312, 343 (Douglas, J., dissenting). Third, there is a
measure of inequity in forcing innocent persons in respondent's position to bear the burdens of redressing grievances not
of their making.
By hitching the meaning of the Equal Protection Clause to
these transitory considerations, we would be holding, as a
constitutional principle, that judicial scrutiny of classifications
touching on racial and ethnic background may vary with the
claim that it has always treated Japanese and Chinese in a fair and evenhanded manner. See, e. g., Yick Wo v. Hopkins, 118 U.S. 356; Terrace v.
Thompson, 263 U. S. 197; Oyama v. California, 332 U. S. 633. This
Court has not sustained a racial classification since the wartime cases of
Korematsu v. United States, 323 U. S. 214, and Hirabayashi v. United
States, 320 U. S. 81, involving curfews and relocations imposed upon
Japanese-Americans.
"Nor obviously will the problem be solved if next year the Law School
included only Japanese and Chinese, for then Norwegians and Swedes,
Poles and Italians, Puerto Ricans and Hungarians, and aU other groups
which form this diverse Nation would have just complaints." DeFunis v.
Odegaard, 416 U. S. 312, 337-340 (1974) (Douglas, J., dissenting) (foot·
notes omitted).
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ebb and flow of political forces. Disparate constitutional
tolerance of such classifications well may serve to exacerbate
racial and f'thnic a11ta.gonisms rather than alleviate them.
United Jewish Urya.nizations, supra, at 173-174 (BRENNAN, J.,
concurring). Also, the mutability of a constitutional principle,
based upon shifting political and social judgments. undermines
the chances for consistent application of the Constitution from
one generation to the next, a critical feature of its coherent
interpretation. Pollock v. Fanners Loan & Trust Co., 157 U.S.
429, 650-651 (1895) (White, J., dissenting). In expounding
the Constitution, the Court's role is to discern "principles
sufficiently absolute to give them roots throughout the community and continuity over significant periods of time, and to
lift them above the level of the pragmat~c political judgments
of a pa.r ticular time and place." A. Cox, The Role of the ·
Supreme Court in American Government 114 (1976).
If it is the individual who is entitled to judicial protection
against classifications based upon his racial or ethnic ba.ckground because such distinctions impinge upon personal rights,
rather than the individual only because of his membership in
a particula.r group, then constitutional standards mfl,y be applied consistently. Political judgments regarding the necessity
for the particular classification may be weighed in the constitutional balance, Korematsu v. United States, 323 U. S. 214
( 1944), but the standard of justification will remain constant.
This is as it should be, since those political judgments are the
product of rough compromise struck by contending groups
within the democratic process.'17 When they touch upon an
individual's race or ethnic background, he is entitled to a
judicial determination that the burden he is asked to bear on

n. Dahl, A Prrfa.rr to DPlllOl'filtic ThPory ( 1956); Posner, The
DeFunis Case and the Constitutionality of Preferential Treatment of
Minorities, 1974 Sup.,Ct. Rev. 1, 27; cf. Stewart, The Reformation of
American Administrative Law, 88 Harv. L. Rev. 1683-1685, anq nn. 64-67
(1975) and sources cited therein.
'

17
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that basis is precisely tailored to serve a compelling governmental interest. The Constitution guarantees that right to
every person regardless of his ba.ckground. Shelley v. Kraemer,
334 U. S. I. 22 (1948); Missouri ex rel. Gaines v. Canada,
30.5 u.s. 337, 351 (1938).

c

Petitioner contends that on several occasions this Court has
approved preferential classifications without applying the most
exacting scrutiny. Most of the cases upon which petitioner
relies are drawn from · three areas: school desegregation,
employment discrimination, and sex discrimination. Each of
the cases cited presented a situation materially different from
the facts of this case.
The school desegregation cases are inapposite. Each involved
remedies for clearly determined constitutional violations.
E. g., Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971); McDaniel v. Barresi, 402 U.S. 39 (1971);
Green v. County School Board, 391 U. S. 430 (1968). Racial
classifications thus were designed as remedies for the vindication of constitutional entitlement. 38 Moreover, the scope of
the remedies was not permitted to exceed the extent of the
Petitioner cites three lower court decisions alleged!~· deviating from
this general rule in school desegregation cases: Offermann v. Nitkowski,
378 F. 2d 22 (CA2 1967); Wanner. v. County School Board, 357 F. 2d 452
(OA4 1966); Springfield School Committee v. Barksdale, 348 F. 2d 261
(CAl 1965) . Of these, Wanner involved a school system held to have
been de jure srgregated and enjoined from maintaining segregation; racial
districting was deemed necessary. 357 F. 2d, a.t 454. Cf. United Jewish.
· Organizations v. Carey, 430 U. S. 144 (1977). In Barksdale and Offermann, courts did approve.· voluntary districting designed to eliminate discriminatory attendance patterns. In neither, however, was there any
showing that the school board phmned extensive pupil transportation that
might threaten liberty or privacy interests. See Keyes v. School District
No. 1, 413 U.S. 189, 240-250 (1973) (PowELL, J., concurring in part and
dissenting in part) . N{)r were white students deprived of an equal oppor-tunity for education.
38
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violations. E. g., Dayton Board of Education v. Brinkman,
433 U. S. 406 (1977); Milliken v. Bradley, 418 U. S. 717
(1974); see Pasadena City Board of Education v. Spangler, 427
U. S. 424 (1976). See also Austin /ndep. School Dist. v.
United States, 429 U. S. 0!-lO, 991-995 (1976) (PowELL, J.,
concurring). Here, there was no judicial determination of
constitutional violation as a predicate for the formulation of a
remedial classification.
·
The employment discrimination cases also do not advance
petitioner's cause. For example, in Franks v. Bowman Transportation Co., 424 U.S. 747 (1975), we approved~ retroactive
award of seniority to a class of Negro truck drivers who had
been the victims of discrimination. While this relief imposed
some burdens on other employees, it was held necessary
"'to make [the victims] whole for injuries suffered on account
of unlawful employment discrimination.'" Id., at 771,
quoting Albemarle Paper Co. v. Moody, 422 U. S. 405, 418
(1975). The courts of appeals have fashioned various types
of racial preferences as remedies for constit~tional or statutory
violations resulting in identified, race-based injuries to individuals held entitled to the preference. E. g., Bridgeport Guardians, Inc. v. Civil Service Commission, 482 F. 2d 1333 (CA2
1973); Carter v. Gallagher, 452 F. 2d 315, modified on rehearing en bane, 452 F. 2d 327 (CAS 1972). Such preferences also
have been upheld where a legislative or administrative body
charged with the responsibility made determinations of past
discrimination and fashioned remedies deemed appropriate to
rectify the discrimination. E. g., Contractors Association of
Eastern Pennsylvania v. Secretary of Labor, 442 F. 2d 159
(CA3) , cert. denied, 404 U. S. 954 (1971); an Associated
39

Evf'ry decision upholding tlw requirement of prefermtial hiring under
the authority of Executive Order 11246 has emphasized the existence of
previous discrimination as a predicat.e for thE' imposition of a prE'ff'rential
remedy. Contractors Association. supra ; Southern Illinois Builders Assn.
v. Ogilvie. 471 F. 2d 680 (CA7 1972); Joyce v. McCra:ne, 320 F. Supp.
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Contractors of Massachusetts, Inc. v. Altschuler, 490
F. 2d 9 (CAl 1973), cert. denied, 416 U. S. 957 (1974); cf.
Katzenbach v. Morgan, 384 U.S. 641 (1966). But we have
never approved preferential classifications in the absence of
proven coustitutional or statutory violations. 10
Nor is a different view supported by the fact that classifica·
tions touching upon sex, which are designed to compensate
women for identified discrimination, are not subjected to this
level of scrutiny. E. g., Califano v. Webster, 430 U. ' S. 313,
at6-317 (1977). Neither are classifications that disadvantage
women, see, e. g., Craig v. Boren, 429 U.S. 190, 211 n.* (1976)
(PowELL, J., concurring). Gender·based distinctions are less
likely to create the analytical and practical problems present
in preferential programs premised on racial or ethnic criteria.
With respect to gender there are only two possible classifica-

1284 (N. J. 1'970); Weiner v. Cuyahoga Community College District, 19
Ohio 2d 35, 249 N. E. 907, cert. denied, 39o U.S. 1004 (1970). See aliio
Rosetti (.'ontr. Co. v. Brennan, 408 F. 2d 1039, 1041 (CA7 1975); As8ociated General Contractors of Massachusetts, Inc. v. Altschuler. 490 F. 2d
9 (CAl 1973), cert. denied, 416 U.S. 957 (1974); Northeast Coust. Co . v.
Romney, 157 U. S. App. D. C. 381, 485 F. 2d 752, 754, 761 (1973) .
40 Thi;,; case doe;; not call into que:stion congressionally authorized administrative actions, such as consent decrees under Title VII or approval of
reapportionment plans under§ 5 of the Voting Rights Act of 1965, 42 U.S. C.
§ 1973c. In such cases, there has been detailed legislative consideration
of the various indicia of previous constitutional or statutory violations,
e. g., South Carolina v. Katzenbach, 383 U.S. 301, 308-310 (1966) (§ 5),
and particular administrative bodies have been charged with monitoring
various activities in order to detect such violations and formulate appropriate remedies. See Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1976).
Furthermore, we are not here presented with an occasion to review
legislation by Congress pursuant to its powers under § 2 of the Thirteenth
Amendment and § 5 of the Fourteenth Amendment to remedy the effects
of prior discrimination. Katzenbach v. Morgan, 384 U. S. 641 (1966);
Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968). We have previously
recognized the special competence of Congress to make findings with.
respect to the effects of identified past discrimination and its discretionary
authority to take appropriate remedial measures .

.·
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tions. The incidence of the burdens imposed by preferential
classifications is clear. There are no rival groups who can
claim that they, too, are entitled to preferential treatment.
Classwide questions as to the group suffering previous injury
and groups which fa.irly can be burdened are rela.tively manageable for reviewing courts. See. e. g., Califano v. Goldfarb,
430 U.S. 199, 212-217 (1977); Weinberger v. Wiesenfeld, 420
U. S. 636, 645 (1975). The resolution of these same questions in the context of racial and ethnic preferences presents
far more complex and intractable problems than genderbased classifications. More importantly, the perception of
racial classifications as inherently odious stems from a lengthy
and tragic history that geuder-based classifications do not
share. In sum, the Court has never viewed gender-based
classification as inherently suspect or as comparable to racial
classifications for the purpose of equal-protection analysis.
Petitioner also cites Lau v. Nichols, 414 U. S. 563 (1974),
in support of the proposition that discrimination favoring
racial or ethnic minorities has received judicial approval without the exacting inquiry ordinarily accorded "suspect" classifications. In La.u, we held that the failure of the San
Francisco school system to provide remedial English instruction for some 1,800 students of oriental ancestry who spoke no
English amounted to a violation of Title VI of the Civil Rights
Act of 1964, 42 U. S. C. § 2000d, and the regula.tions promulgated thereunder. Those regulations required remedial
instruction where inability to understand English excluded
children of foreign ancestry from participation in educational
programs. ld., at 568. Because we found that the students
in Lau were denied "a meaningful opportunity to participate in
the educational program," ibid., we remanded for the fashioning
of a remedial order.
Lau provides little support for petitioner's argument. The
decision rested solely on the statute, which had been construed
by the responsible administrative agency to reach educational
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practices "which have the effect of subjecting individuals to
discrimination," id., at 568. We stated: "Under these stateimposed standards there is no equality of treatment merely
by providing students with the same facilities, textbooks,
teachers and curriculum; for students who do not understand
English are effectively foreclosed from any meaningful education." Jd., at 566. Moreover, the "preference" approved did
not result in the denial of the relevant benefit-"meaningful
participation in the educational program"- to anyone else.
No other student was deprived by that preference of the ability
to participate in San Francisco's school system, and the
applicable regulations required similar assistance for all students who suffered similar linguistic deficiencies. Id., at 570571 (STEWAR'l', J., concurring) .
In a similar vein,41 petitioner contends that our recent
decision in United Jewish Organizations v. Carey, 430 U.S. 144
( 1977), indicates a willingness to approve racial classifications
designed to benefit certain minorities, without denominating
the classifications as "suspect." The State of New York had
redrawn its reapportionment plan to meet objections of the
Department of Justice under § 5 of the Voting Rights Act
of 1965, 42 U. S. C. § 1973c. Specifically, voting districts were
redrawn to enhance the electoral power of certain "nonwhite"
voters found to have been the victims of unlawful "dilution"
under the original reapportionment plan. United Jewish
·u Petition<~ !' also cite~ our decision in Morton v. Mancmi, 417 U. S. 535
(1974), for the proposition that the State may prefer members of tradi-

tionally disadvantaged groups. In Mancari, we approved a hiring preference for qualified Indians in the Bureau of Indian Affairs of the Department of t11e Interior (BIA) . We observed in that case, however, that the
legal status of BIA is sui generis. Id., at 554. Indeed, we found that
the preference was not racial at all, but "an employment criterion reasonably designed to further the cause of Indian self-government and to make
the BIA more responsive to groups LJ ... whose lives are governed by
the BIA in a unique fashion." Ibid.
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Organizations, like Lau, properly is viewed as a case in which
the remedy for an administrative finding of discrimination
encompassed measures to improve the previously disadvantaged group's ability to participate, without excluding individuals belonging to any other group from enjoyment of the
relevant opportunity-meaningful participation in the electoral
process.
In this case, unlike Lau and United Jewish Organizations,
there has been no determination by the legislature or a responeible administrative agency that the University engaged in a
discriminatory practice requiring remedial efforts. Moreover,
the operation of petitioner's special admissions program is
quite different from the remedial measures approved in those
cases. It prefers the designated minority groups at the expense
of other individuals who are totally foreclosed from competition for the 16 special admissions seats in every medical school
class. Because of that foreclosure, some individuals are
excluded from enjoyment of a state-provided benefit-admission to the medical school-they otherwise would receive.
When a classification denies an individual opportunities or
benefits enjoyed by others solely because of his race or ethnic
background, it must be regarded as suspect. E. g., McLaurin
v. Oklahoma Sta.te Regents, 339 U. S. 637, 641-642 (1950).

v
We have held that in "order to justify the use of a suspect
classification, a State must show that its purpose or interest is
both constitutionally permissible a~1d substantial, and that its
use of the classification is 'necessary . . . to the accomplishment' of its purpose or the safeguarding of its interest." In
re Griffiths, 413 U.S. 717, 722-723 ( 1973) (footnotes omitted);
Loving v. Virginia, 388 U. S. 1, 11 (1967); McLaughlin v.
Florida, 379 U. S. 184, 196 (1964). The special admissions
program purports to serve the purposes of: ( i) "reducing the
historic deficit of traditionally disfavored minorities in medical
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schools and the medical profession," Brief for Petitioner 32;
(ii) countering the effects of societal discrimination; 42
(iii) increasing the number of physicians who will practice in
communities currently underserved; and (iv) obtaining the
educational benefits that flow from an ethnically diverse student body. It is necessary to decide which, if any, of these
purposes is substantial enough to support the use of a suspect
classification.
A
If petitioner's purpose is to assure within its student body
some specified percentage of a particular group merely because
A number of distinct sub-goals have been advanced as falling under the
rubric of "compensation for past discrimination." For example, it is said
that preferences for Negro applicants may compensate for harm done them
personally, or serve to place them at economic levels they might have
attained but for discrimination against their forebears. Greenawalt, supra,
n. 1, at 581-586. Another view of the "compensation" goal is that it
serves as a form of reparation ·by the "majority" to a victimized group
as a whole. B. Bittker, The Case for Black Reparations (1973). That
justification for racial or ethni~ preference has been subjected to much
criticism. E. g .. Greenawalt, supra, at 581; Posner, supra, n. 25, at 16-17,
and n. 33. Finally, it has been argued that ethnic preferences "compensate" the group by providing examples of success whom other members of
the group will emulate, thereby advancing the group's interest and society's
interest in encouraging new generations to overcome the barriers and frustration~ of the past. Redish, supm, n. 25, at 391. For purposeH of analy~is
these sub-goals need not be considered separately.
Racial classifications in admissions conceivably could serve a fifth
purpose, one which petitioner does not articulate: fair appraisal of
each individual's academic promise in the light of some cultural bias in
grading or testing procedures. To the extent that race and ethnic background were considered only to cure established inaccuracies in predicting
ac&demic performance, it might be argued that there is no "preference" at
all . Nothing in this record, however, suggests either that any of the quantitat.ive factors considered by the Medical School were culturally biased
or that peti~ioner's special admissions program was formulated to correct
for any such biases. Furthermore, if race or ethnic background were used
solely to arrive at an unbiased prediction of academic success, the reservation of fixed numbers of seats would be inexplicable.
42
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of its race or ethnic origin, such ·a preferential purpose must be

rejected not as insubstantial but as facially invalid. Preferring
members of any one group for no reason other than race or
ethnic origin is discrimination for its own sake. This the
Constitution forbids. E. g., Loving v. Virginia, supra, at 11;
McLaughlin v. Florida, supra., at 196; Brown v. Board of
Education, 347 U.S. 483 (1954).

B
The State certainly has a legitimate and substantial interest
in ameliorating, or eliminating where feasible, the disabling
effects of identified discrimination. The line of school desegregation cases, commencing with Brown, attests to the importance of this state goal and the commitment of the judiciary
to affirm all lawful means towards its attainment. In th~
school cases, the States were required by court order to redress
the wrongs worked by specific instances of racial discrimination. That goal was far more focused than the remedying of
the effects of "societal discrimination," an amorphous concept \
of injury that may·· be ageless in its reach into the past.
We have never approved a classification that aids persons
perceived as members of relatively victimized groups at the
expense of other innocent individuals in the absence of judicial, legislative, or administrative findings of constitutional
or statutory violations. See, e. g., Teamsters v. United States, \
431 U. S. 324, 367- 376 ( 1!:177); United Jewish Organiza.tions, 430 U. S., at 155-156; South Carolina v. Katzenbach,
383 U. S. 308 ( 1966). After such findings have been made, the
governmental interest in preferring members of the injured
groups at the expense of others is substantial, since the legal
rights of the victims must be vindicated. In such a case, the
extent of the injury a.nd the consequent remedy will have been
judicially, legislatively, or administratively defined. Also, the
remedial action usually remains subject to continuing oversight to assure that it will work the least harm possible to other
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innocent persons competing for the benefit. Without such
findings of constitutional or statutory violations, it cannot be
said that the government has any greater interest in helping
one individual than in refraining from harming another.
Thus, the government has no compelling justification for
inflicting such harm.
Petitioner is not in a position to make such findings. Its
mission is education, not the formulation of legislative policy
or the adjudication of particular cla.ims of illegality. For
reasons similar to those stated in Part IV of this opinion,
isolated segments of our vast. governmental structures are not
competent to make those decisions, at least in the absence of
legislative mandates and legislatively determined criteria:'" Cf.
Hampton v. Mow Sun Wong, 426 U.S. 88 (1976). Compare
n. 40, supra. Before relying upon these sorts of findings in
establishing a racial classification. a governmental body must
have the authority and capability to establish, in the record,
that the classification is responsive to identified discrimina.tion.
See, e. g., Califano v. Webster, 430 U. S. 313, 316-321 (1977);
Califano v. Goldfarb, 430 U. S. 199, 212-217 (1977). Lacking
this capability, petitioner has not carried its burden of justification on this issue.
Hence, the purpose of helping certain groups whom the
faculty of the Davis Medical School perceived as victims of
"societal discrimination" does not justify a classification that
imposes disadvantages upon persons like respondent. who bear
no responsibility for whatever harm the beneficiaries of the
special admissions program are thought to have suffered. To
hold otherwise would be to convert a remedy heretofore
reserved for violations of legal rights into a privilege that all
4
" For rxamplr, thr University is unablr 1o explmn itfi srlrction of onl~·
the three favored groups-Negroes, Mexican-Americans, and Asians-for
preferential treatment. The inclusion of the last group is especially
curious in light of the substantial numbers of Asians admitted through the
regular admi~~ions prore:;~ . R<'e also n. 86, supra .

\
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institutions throughout the Nation could grant at their pleasure to whatever groups are perceived as victims of an undefilled
societal discrimination. That is a step we have never approved.
Cf. Pasadena City Board of Educa.tion v. Spanyler, 427 U. S.
424 (1976).

c

Petitioner identifies, as another purpose of its program,
improving the delivery of health care services to communities
currently underserved. It may be assumed that in some situations a State's interest in facilitating the health care of its
citizens is sufficiently compelling to support the use of a suspect
classification. But there is virtually no evidence in the record
indicating that petitioner's special admissions program is
either needed or geared to promote that goal." The court
below addressed this failure of proof:
"The University concedes it cannot assure that minority
doctors who entered under the program, aU of whom
express an 'interest' in participating in a disadvantaged
community, will actually do so. It may be correct to
assume that some of them will carry out this intention,
and that it is more likely they will practice in minority
communities than the average white doctor. (See Sandalow, Racial Preferences in Higher Education: Political
Responsibility and the Judicial Role (1975) 42 U. Chi. L.
Rev. 653, 688). Nevertheless, there are more precise and
reliable ways to identify applicants who are genuinely
interested in the medical problems of minorities than by
race. An applicant of whatever race who has demonstrated his concern for disadvantaged minorities in the
past and who declares that practice in such a community
is his primary professional goal would be more likely to
contribute to alleviation of the medical shortage than one
who is chosen entirely on the basis of race and disadThe only evidence in the record with
newspaper article. Record 473.
44
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vantage. In short, there is [sic] no empirical data to
demonstrate that any one race is more selflessly socially
oriented or by contra-st that another is more selfishly
acquisitive." 18 Cal. 3d, at 56, 553 P. 2d, at 1167.
Petitioner simply has not carried its burden of demonstrating
that it must prefer members of particular ethnic groups over
all other individuals in order to promote better health care
delivery to deprived citizens. Indeed, petitioner has not
shown that its preferential classification is likely to have any
significant cffC'ct on the problf'm. 15

D
The fourth goal asserted by petitioner is the attainment of
a diverse student body. This clearly is a constitutionally permissible goal for an institution of higher education. Academic
freedom, though not a specifically enumerated constitutional
right, long has been viewed as a special concern of the First
Amendment. The freedom of a university to make its own
judgments as to education includes the selection of its student
body. Mr. Justice Frankfurter summarized the "four essential freedoms" that comprise academic freedom:
"'.... It is the business of a university to provide that
atmosphere which is most conducive to speculation, experiment and creation. It is an atmosphere in which there
prevail 'the four essential freedoms' of a university-to
<tr• It j,; not (']rar that prt1tioner's two-track ~y~trm, rvrn if adopted
throughout the country, would substantially increase representation of
blacks in the medical profession. That is the finding of a recent study by
Sleeth & Mishell, Black Under-Representation in United States Medical
Schools, New England J. of Med. 1146 (Nov. 24, 1977). Those authors
maintain that the cause of black under-representation lies in the small size
of the national pool of qualified black applicants. In their view, this
problem is traceable to the poor premedical rxperiences of black under·graduates, and can be remedied effectively only by developing remedial
programs for black students before they enter college.
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determine for itself on academic grounds who may teach,
what may be taught, how it shall be taught, and who may
be admitted to study.'" Sweezy v. New Hampshire, 354
U. S. 234, 263 ( 1957) (Frankfurter, J., concurring).
Our national commitment to the safeguarding of these
freedoms within university communities was emphasized in
Keyishian y. Boctrd of Regents, 385 U.S. 589, 603 (1967):
"Our Nation is deeply committed to safeguarding academic freedom which is of transcendent value to all of us
and not merely to the teachers concerned. That freedom
is therefore a special concern of the First Amendment....
The Nation's future depends upon leaders trained through
wide exposure to that robust exchange of ideas which
discovers truth 'out of a multitude of tongues, rather
than through any kind of authoritative selection.'
United States v. Associated Press, 52 F. Supp. 362, 372."
The atmosphere of "speculation, experiment and creation"-so
essential to the quality of higher education-is widely believed
to be promoted by a diverse student body. 46 As the Court
The prE>8ident of Princeton 1Tniver;;ity has described some of t.he
benefits derived from a diverse student body:
" . . . [A] great deal of learning occurs informally. It occurs through
interactions among students of both sexes; of different races, religions, and
biwkgrounds ; who come from cities and rural areas, from various states
and countries; who have a wide var~ety of jnterests and perspectives; and
who are able, dir~ctly or indirectly, to learn from their differences and to
stimulate one another to reexamine even their most deeply held assumptions about themselves and their world. As a wise graduate of ours once
observed in commenting on this aspect of the educational process, 'People do not learn very much when they are surrounded only by the likes
of themselves!
'

16

"In the nature of things, it is hard to know how, and when, and even if,
this informal 'learning through diversity' actually occurs. It does not
occur for everyon~. For many, however, the unplanned, casual encounters
with roommates, fellow sufferers in an organic chemistry class, student
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noted in Keytshian, it is not too much to say that the
"nation's future depends upon leaders trained through wide
exposure" to the ideas a11d mores of stude11ts as diverse as
this N a.t ion of many peoples.
Thus, in arguing that its universities must be accorded the
right to select those students who will contribute the most to
the "robust exchange of ideas," petitioner invokes a countervailing constitutional interest, that of the First Amendment.
In this light, petitioner must be viewed as seeking to achieve a
goal that is of paramount importance in the fulfillment of its
miSSIOn .

It may be argued that there is greater force to these views
at the undergraduate level than in a medical school where the
training is centered primarily on professional competency.
But even at the graduate level, our tradition and experience
lend support to the view that the contribution of diversity is
substantial. In Sweatt v. Painter, 339 U.S. 629, 634 (1950),
the Court made a similar point with specific reference to legal
education :
uThe law school, the proving ground for legal learning
and practice. cannot be effective in isolation from the
individuals and institutions with which the law interacts.
Few students and no 011e who has practiced law would
choose to study in an academic vacuum, removed from
the interplay of ideas and the exchange of views with
which the law is concerned."
Physicians serve a heterogenous population. An otherwise
qualified medical student with a particular backgroundwhether it be ethnic, geographic, culturally advantaged or
workers in the library, teammates on a basketball squad, or other participants in class affairs or student government can be subtle and yet
powerful sources of improved unders!K'l.nding and persona.! growth."
Bowen, Admissions and the Relevance of Race, Princeton Alumni Weekly
7, 9 {Sept. 26, 1977)
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disadvantaged-may bring to a professional school of medicine experiences, outlooks and ideas that enrich the training
of its student body and better Pquip its graduates to render
with understanding their vital service to humanity.';
Ethnic diversity, however, is only one element in a range of
factors a university properly may consider in attaining the goal
of a heterogeneous student body. Although a university must
have wide discretion in making the sensitive judgments as to
who should be admitted, constitutional limitations protecting
individual rights may not be disregarded. .Respondent urgesand the courts below have held-that petitioner's dual admissions program is a racial classification that impermissibly
infringes his rights under the Fourteenth Amendment. As the
interest of diversity is compelling in the context of a university's admissions program, the question remains whether the
program's racial classification is necessary to promote this
interest. In re Griffiths, 413 lT. S. 717, at 721-722 (1973).

VI
A

It may be assumed that the reservation of a specified number
of seats in each class for individuals from the preferred ethnic
groups would contribute to the attainment of considerable
ethnic diversity in the student body. But petitioner's argument that this is the only effective means of serving the interest of diversity is seriously flawed. In a most fundamental
sense the argument misconceives the nature of the state
interest that would justify consideration of race or ethnic
Graduate admi>i>;ions derisions. hkr thosr at fhr undrrgraduate level,
·a re concerned with "assessing the potential contributions to the society
of each individual candidate following his or her gradua.t ion-contributions defined in the broadest way to include the doctor and the poet, the
most active participant in business or government affairs and the keenest
critic of all things organized, the solitary scholar and the concerned parent."
Bowen, supra, n. 46, at 10.
47

76-811-0PINION
.44

UNIVERSITY OF CALIFORNIA REGENTS v. BAKKE

background. It is not an interest in simple ethnic diversity, in
which a specified percentage of the student body is in effect
guaranteed to be members of selected ethnic groups, with the
remaining percentage an undifferentiated aggregation of students. The diversity that furthers a compelling state interest
encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though
important element. Petitioner's special admissions program,
focused solely on ethnic diversity, would hinder rather than
further attainment of genuine diversity.'"
Nor would the state interest in genuine diversity be served
by expanding petitioner's two-track system into a multitrack
program with a prescribed number of seats set aside for each
identifiable category of applicants. Indeed, it is inconceivable
that a university would thus pursue the logic of petitioner's
two-track program to the illogical end of insulating each
category of applicants with certain desired qualifications from
competition with all other applicants.
The experience of other university admissions programs,
which take race into account in achieving the educational
diversity valued by the First Amendment, demonstrates that
the assignment of a fixed number of places to a minority group
is not a necessary means toward that end. An illuminating
example is found in the Harvard College program:
11
ln recent years Harvard College has expanded the concept of diversity to include students from disadvantaged
economic, racial and ethnic groups. Harvard College now
recruits not only Californians or Louisianans but also
blacks and Chicanos and other minority students.
11

ln practice, this new definition of diversity has meant

'"Sec· :\Janning, Thr Pur~111t ol' Faimr~~ in Adn11s ·ion;; to Higher
Education, in Carnegie Council on Policy Studies in Higher Education,
Selective Admissions in Higher Education 19, 57-59 (1977) .
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that race has been a factor in some admission decisions.
When the Committee on Admissions reviews the large
middle group of applicants who are 1admissible' and
deemed capable of doing good work in their courses, the
race of an applicant may tip the balance in his favor just
as geographic origin or a life spent on a farm may tip the
balance in other candidates' cases. A farm boy from
Idaho can bring something to Harvard College that a
Bostonian cannot offer. Similarly, a black student can
usually bring something that a white person cannot offer."
See Appendix hereto.
11

1n Harvard college admissions the Committee has not set
target-quotas for the number of blacks, or of musicians,
football players, physicists or Californians to be admitted
in a given years. . . . But that awareness [of the necessity of including more than a token number of black
students] does not mean that the Committee sets the
minimum number of blacks or of people from west of the
Mississippi who are to be admitted. It means only that
in choosing among thousands of applicants who are not
only 1admissible' academically but have other strong
qualities, the Committee, with a number of criteria in
mind, pays some attention to distribution among many
types and categories of students." Brief for Columbia
University. Harvard Ulliversity, Stanford University, and
the University of Pennsylvania, as Amici Curiae, App.
2, 3.
In such an admissions program, 1n racP or ethnic background
Thr ndmi;;:;ion,~ program at Princ<•tOJl ha;; brrn dr;;eribrd in similar
terms:
"While race is not in and of itself a consideration in determining basic
qualifications, and while there are obviously significant differences in background and experience among applicants of every race, in some situations
40
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may be deemed a "plus" in a particular applicant's file, yet it
does not insulate the individual from comparison with all
other candidates for the available seats. The file of a particular black applicant may be examined for his potential
contribution to diversity without the factor of race being
deci&ive when compared, for example, with that of an applicant
identified as an Italian-American if the latter is thought to
exhibit qualities more likely to promote beneficial educational
pluralism. Such qualities could .include exceptional personal
talents, unique work or service experience, leadership potential,
maturity, demonstrated compassion, a history of overcoming
disadvantage, ability to communicate with the poor, pr other
qualifications deemed important. In short. an admissions
program operated in this way is flexible enough to consider
a.ll pertinent elements of diversity in light of the particular
qualifications of each applicant. and to place them on the same
footing for consideration. although not necessarily according
them the same weight. Indeed, the weight attributed to a
particular quality may vary from year to year depending upon
the "mix" both of the student body a.nd the applicants for the
incoming class.
This kind of program treats each applicant as an individual
in the admissions process. The applicant who loses out on
the last available seat to another candidate receiving a "plus"
on the basis of ethnic background will not have been foreclosed from consideration simply because he was not the right
color or had the wrong surname. It would mean only that
his combined qualifications, which may have included similar
race can be helpful information in enabling the admissions office to understand more fully what a particulm candidate has accomplished-a11d against
what odds. Similarly, such factors as family circumstances and previous
educational opportunities may be relevant, either in conjunction with race
or ethnic background (with which they may be associated) or on their
own." Bowen, supra, n. 46 , at H-9.
For an illuminating discussion of such flexible admissions systems, see
Manning, ~upra, 11. 4R, at 57- 5!-l .
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nonobjective factors, did not outweigh those of the other applicant. His qualifications would have been weighed fairly and
competitively, and he would have no basis to compla.in of
unequal treatment under the Fourteenth Amendment.""
It has been suggested that an admissions program which
considers race only as one factor is simply a subtle and more
sophisticated-but no less effective-means of according racial
preference than the Davis program. A facial intent to discriminate, however, is evident in petitioner's preference program and not denied in this case. No such facial infirmity
exists in a.n admissions program where race or ethnic background is simply one element-to be weighed fairly against
other elements-in the selection process. "A boundary line...
as Mr. Justice Frankfurter rema•·ked in another. connection. "is
none the worse for being narrow." McLeod Y. Dilworth, 322
U. S. 327. 329 (1944). And a Court would not assume that
a university. professing to employ a facially 11011discriminatory
admissions policy. would operate it as a cover for the functional equivalent of a quota system. ln short. good faith
would be presumed in the absence of a showing to the contrary in the manner permitted by our cases. See. e. g., Arlington Heights v. Metropolitan Housing Development Corp., 429
U. S. 252 ( 1977); Washington V, Dav·is, 426 e. S. 229 (1976);
Swain, .. Alabama, 380 l 7. ~. 202 (1965)."'
roo The cleninl to l'l'spondrnt of this right to individual trPatmrnt without rrgard to hi:s race i~ the principal pvil of petitiorlPr\ :sprcial admissions
program. To ~uggPst, a,; do :VJa. J L':s·r·wr·: BHEN NAK, :VIrc .Ju~'l'lC'E
WHITE, \Ire .Ju:sTtcE :VlAHSHALL, and :\IH ..Ju:sTtCE BLACKM UN, post. at·
44 n. 4:;, that re:;ponclent wa::; not drprivPcl of any :;ignificant benefit brcause he might have been ahle to attend ;:;omr other medical school is thus
beside the point. :Vloreowr. re::;ponden t '~ position is uot analogo11~ to that
of a pupil bu;;ed from his ll<'ighborhood to a comparable H<"hool in :mother
neighborhood iu compliance wit-h a dr~egregation drcrrr. Petitioner did
not arr~tngr for rrspondent to attend a differPnt medical ::;chool in order
to drsegrrgatp Davi~ :Vlrdical l::lchool; in~tPad, it denird him admi~::;ion and
may havr depriwd him altogether of a mPdical rdncation .
r.l Universitie~, like the pro~erutor in .'\wain. m<ty make individualized

I
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B
In summary, it is evident that the Davis special admission
program involves the use of an explicit racial classification
never before countenanced by this Court. It tells applicants
who are not Negro, Asian, or "Chicano" that they are totally
excluded from a specific percentage of the seats in an entering
class. No matter how strong their qua.lifications, quantitative
and extracurricular, including their own potential for contribution to educational diversity, they are never afforded the chance
to compete with a.pplicants from the preferred groups for the
special admission seats. At the same time, the preferred
applicants have the opportunity to compete for every seat in
the class.
The fatal flaw in petitioner's preferential program is its
disregard of individual rights as guaranteed by the Fourteenth
Amendment. Shelley v. Kraemer, 334 U. S. 1, 22 (1948).
Such rights are not absolute. But when a State's distribution
of benefits or imposition of burdens hinges on the color of a
decisions, rn which ethnic background plays a part, under a presumption or
legality and legitimate educational purpose. So long as the university
proceeds on an individualized, case-by-case basis, there is no warrant for
judici'a! interference in the academic process. If an applicant can establish
that tne instituti'on does not adT1ere to a policy of individual comparisons,
or can show that a systematic exclusion of crrtain groups results, the
presumption of legalit.y might be overcome, creating the necessity of proving
legitimate ed·ucahonar purp-Ose.
There also are strong policy reasons that. correspond to the constitutional'
distinct ion between petitioner's preference program and one that assureS"
a measure of competition among all applicants. Petitioner's program will'
be viewed as inherently unfair by the public generally as well as by applicants for admission to state universities. Fairness in individual competition for opportunities, especially thosr provided by the State, is a widely
cherished American et·hic. Indeed, in a broader sense, an underlying
assumption of the nile of law is the worthiness of a ystem of justice based
on fairness to the individwd . As lVTr ..Ju~lice Frankfurter declared in
another connection, "[flustice must satisf,v the appearance of justice.',.
Off.ut v.; United ' 8tate!J) 3l!R, U .Sl.lil, 1'4 (1954) .
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person's skin or ancestry, that individual is entitled to a demonstration that the challenged classification is necessary to
promote a substantial state interest. Petitioner has failed to
carry this burden. For this reason, that portion of the California court's judgment holding petitioner's special admissions
program invalid under the Fourteenth Amendment must be
affirmed.

c
In enjoining petitioner from ever considering the race of
any applicant, however, the courts below failed to recognize
that the State has a substantial interest that legitimately may
be served by a properly devised admissions program involving
the compctitiv<' consideration of race and <>thnic origin. For
this reason, so much of the California court's judgm<>nt as
enjoins petitioner from any consideration of the race of any
applicant must be reversed.

VII
With respect to respondent's entitlement to an injunction
directing his admission to the Medical School, petitioner has
conceded that it could not carry its burden of proving that,
but for the existence of its unlawful special admissions program, respondent still would not have been admitted. Hence,
respondent is entitled to the injunction, and that portion of
the judgmeut must be affinned." 2
There is no occasion for remand in~ the case to permit petitioner to
reconstruct what might have happened if it had been opera.ting the type
of progrnm described as Jegitimntr in Part VI, above. Compare Mt.
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 284-287 (1977). In
Mt. Healthy, there was considerable doubt whether protected First Amendment activity had been the "but for" cause of Doyle's protested discharge.
Here, in contrast, there is no question as to the sole reason for respondent's
rejection-purposeful racial discriminat.ion in the form of the special admjssions program. Having injured respondent solely on the basis of an
unlawful classificat.ion, petitioner cannot now hypot.hesize that it might. have
employed lawful means of achieving the same result. See Arlington
lieights v. Metropolitan Housing Devel. Corp ., 429 U. S. 252, 265-266
r. 2
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APPENDIX
Harvard College Admissions Progt·am "3
For the past 30 years Harvard College has received each
year applications for admission that greatly e:l(ceed the number
of places in the freshman class. The number of applicants
who are deemed to be not "qualified" is comparatively small.
The vast majority of applicants demonstrate through test
scores, high school records and teachers' recommendations that
they have the academic ability to do adequate work at
Harvard, and perhaps to do it with distinction. Faced with
the dilemma of choosing among a large number of "qualified"
candidates, the Committee on Admissions could use the single
criterion of scholarly excellence and attempt to determine who
among the candidates were li~ely to perform best academically.
But for the past 30 years the Committee on Admissions has
never adopted this approach. The belief has been that if
scholarly excellence were the sole or even predominant criterion, Harvard College would lose a grea.t deal of its vitality
and intellectual excellence and that the quality of the educational experience offered to all students would suffer. Final
Report of W. J. Bender, Chairman of the Admission and
Scholarship Committee and Dean of Admissions and Financial
Aid, pp. 20 et seq. (Cambridge, 1960). Consequently, after
selecting those students whose intellectual potential will seem
extraordinary to the faculty-perhaps 150 or so out of an
entering class of over 1,100---the Committee seeksvariety in making its choices. This has seemed impor(1977) . No one can &t~· how- or even if-petitioner would have opera.ted
its admissions process if it had known tha t legitima te alte rMtives were
available. Nor is there a record revealing tha t legitimate alternate grounds
for the decision existed, as there was in Mt. Healthy . In sum, a remand
would result in fictitiouR recasting of pas t condu ct.
r.a Thi .~ sta tt>nwn t 11 Jl] W:tr~ in th<> Apwndix to tlw Brirf of Colmnbiru
Univr n; it~· . H a rva rd Univcro:ity , Stanford U nivcr~ il y , and the University
of Penn:>ylvania, m; Am1ci Curiae.
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tant . .. in part because it adds a critical ingredient to
the effectiveness of the educational experience [in Harvard
College] ... The effectiveness of our students' educational experience has seemed to the Committee to be
.affected as importantly by a wide variety of interests,
talents, backgrounds and career goals as it is by a fine
faculty and our libraries, laboratories and housing arrangements. (Dean of Admissions Fred L. Glimp, Final Report
to the Faculty of Arts and Sciences, 65 Official Register
of Harvard University No. 25, 93, 104-105 (1968)
(emphasis supplied).
The belief that diversity adds an essential ingredient to the
educational process has long been a tenet of Harvard College
admissions. Fifteen or twenty years ago, however, diversity
meant students from California, New York, and Massachusetts; city dwellers and farm boys; violinists, painters and
football players; biologists, historians and classicists; potential stockbmkers, academics and politicians. The result was
that very few ethnic or racial minorities attended Harva.rd
College. In r,ecent years Harvard College has expanded the
concept of diversity to include students from disadvantaged
economic, racial and ethnic groups. Harvard College now
recruits not only .Californians or Louisianans but also blacks
and Chicanos and other minority students. Contempora.r y
conditions in the United States mean that if Harvard College
is to continue to offer a first-rate education to its students,
minority representation in the undergraduate body cannot be
ignored by the Committee on Admissions.
In practice, this new definition of diversity has meant that
race has been a factor in some admission decisions. When
the Committee on Admissions reviews the large middle group
of applicants who are ((admissible" and deemed capable of
doing good work in their courses, the race of an applicant may
tip the balance in his favor just as geogra.phic origin or a lif~
spent on a farm may tip the ba.Iance in other candidates' cases.

76-811- 0PINION
52

UNIVER SITY OF

CALI FO H ~lA

REGENTS v. BAKKE

AI farm boy from Idaho can bring something to Harvard College that a Bostonian cannot offer. Similarly, a black student
can usually bring something that a white person cannot offer.
The quality of the educational experience of all the students
in Harvard College depends in part on these differences in the
background and outlook that students bring with them.
In Harvard College admissions the Coq1mittee has not set
target-quotas for the number of blacks, or of musicians, football players, physicists or Californians to be admitted in a
given year. At the same time the Committee is aware that if
Harv~rd College is to provide a truly heterogenous environment that reflects the rich diversity of the United States, it
cannot be provided without some attention to numbers. It
would not make sense, for ex~mple, to have 10 or 20 students
out of 1,100 whose homes are west of the Mississippi. Comparably, 10 or 20 black students could not begin to bring to
their classmates and to each other the variety of points of
view, backgrounds and experiences of blacks in the United
States. Their small numbers might also create a sense of
isolation among the black students themselves and thus make
it more difficult for them to develop and achieve their potential. Consequently, when making its decisions, the Committee
on Admissions is aware tha.t there is some relationship between
numbers and achieving the benefits to be derived from a
diverse student body, and between numbers and providing a
reasonable environment for those students admitted. But
that awareness does not mean that the Committee sets a
minimum number of blacks or of people from west of the
Mississippi who are to be admitted. It means only that in
choosing among thousands of applicants who are not onl>'
"admissible" academically but have other strong qualities, the
Committee, with a number of criteria in mind, pays some
attention to distribution among many types ~nd categories or
students.
The further refinements sometimes required help to illustr~te

-,.,.
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the kind of significance attached to race. The Admissions
Committee, with only a few places left to fill, might find itself
forced to choose between A, the child of a successful black
physician in an academic community with promise of superior
academic performance, and B, a black who grew up in an
inner-city ghetto of semi-literate parents whose academic
achievement was lower but who had demonstrated energy and
leadership as well as an apparently-abiding interest in black
power. If a good number of black students much like A but
few like B had already been admitted, the Committee might
prefer B; and vice versa. If C, a white student with extraordinary artistic talent, were also seeking one of the remaining
places, his unique quality might give him an edge over both
A and B. Thus, the critical criteria are often individual qualities or experience not dependent upon race but sometimes
associated with it.

