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humanitarian reasons.'"” In its close resemblance to the discretion granted to
criminal prosecutors, prosecutorial discretion granted to immigration officials
has no bearing on the proportionality of the sanction ultimately imposed.

Second, higher-level agency officials have exercised discretion to create
some of the alternate avenues for delaying or staying deportation, including
deferred enforced departure''® and deferred action.''® These avenues, as I have
explained, provide variations on whether or when deportation will occur, but
they do not contribute to a more proportionate remedial scheme in which
deportation is one of a set of sanctions.

The same is true of the discretion that immigration courts have to confera
lawful immigration status or grant relief.'” Immigration courts do not have
discretion to override the statutory eligibility requirements for lawful status or
relief from removal or to impose different sanctions or remedies.'?' Discretion
is limited to granting or denying relief once a noncitizen has met the statutory
requirements.'?? The noncitizen must convince the agency that relief is proper,
for example, "for humanitarian purposes, to assure family unity, or when
otherwise in the public interest."'> Thus, the question of whether the
immigration court will exercise discretion limits the availability of relief, rather
than expanding it, because it comes into play only once the statutory
requirements for deportation are met. In the end, the court’s discretion remains
confined within the question of whether or not to deport.

that would be served by prosecution is not substantial").

117. Taylor & Wright, supra note 9, at 1173 n.153.

118. 8 C.F.R. § 1003.6 (2007); see also supra notes 78, 84 (describing deferred enforced
departure).

119.  See supra note 84 (describing deferred action).

120. See Kanstroom, supra note 113, at 172 (discussing discretion in relief
determinations).

12]1. See Neuman, supra note 113, at 615 (noting that the INA "enumerates grounds of

deportability, and the executive has no authority to deport foreign nationals for other,
unenumerated reasons").

122. See Kanstroom, supra note 113, at 172 (discussing the role of discretion in relief
determinations: The statutory standard for relief "provided a right to a ruling on an applicant’s
eligibility," while "‘the actual granting of relief was not a matter of right under any
circumstances, but rather is in all cases a matter of grace’" (quoting INS v. St. Cyr, 533 U.S.
289, 308 (2001))).

123.  INA § 237(a)(1)(E)(iii), 8 U.S.C. § 1227(a)(1)(E)(iii) (2006). At least one waiver of
deportability is nondiscretionary. See INA § 237(a)(1)(E)(ii), 8 U.S.C. § 1227(a)(1)(E)(ii)
(providing that an eligible immigrant who was present in the United States prior to May S,
1988, and has encouraged, induced, assisted, abetted, or aided only a spouse, parent, son, or
daughter to enter the United States illegally prior to May 5, 1988, is not deportable under INA
§ 237(a)(1)(E)(i) for smuggling).
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Viewed as elements of the decision of whether to impose deportation,
these forms of discretion are not a form of proportionality. The agency’s power
to exercise discretion does not, for example, permit imposition of a fine rather
than removal. An immigration agent’s decision whether to prosecute, an
agency head’s institution of a policy exempting from or delaying deportation of
categories of noncitizens, and an immigration court’s individualized grant or
denial of relief from removal each constitute a determination of whether the
sanction of deportation is proper. They are not choosing from an array of
alternative sanctions.

III. A Brief History of Immigration Sanctions

Evaluating the current system of immigration sanctions requires a look
backward at how immigration violations have been addressed traditionally.
This section traces a brief history of immigration-related sanctions. Although
under current immigration law any violation renders a noncitizen removable, it
was not always that way.'* Deportation in its current form is a relative
newcomer to immigration law. In an earlier era, immigration consequences had
more in common with the graduated remedial scheme found in criminal law,
contract law, and tort law than with the current system of immigration
sanctions.'”

A. State-Created Sanctions: Early Approaches

Before the founding of the United States, and for nearly a century
afterward, the states led the way in regulating international and domestic
migration.'”® Because the fledgling United States had a strong interest in
encouraging immigration, there was little incentive to place restrictions on entry
or expend resources on removal of immigrants.'”’ Federal governance of

124.  See infra Part I1I.A (summarizing different penalties for violating immigration laws in
American history).

125.  See supra notes 24-27 and accompanying text (describing the doctrines governing
damages).

126. See GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION: IMMIGRANTS, BORDERS,
AND FUNDAMENTAL LAW 19 (1996) ("Regulation of transborder movement of persons existed,
primarily at the state level . .. .").

127. See E.P. HUTCHINSON, LEGISLATIVE HISTORY OF AMERICAN IMMIGRATION POLICY
(1798-1965) 389 (1981) (discussing incentives for noncitizens to settle in the United States);
Peter L. Markowitz, Straddling the Civil-Criminal Divide: A Bifurcated Approach to
Understanding the Nature of Immigration Removal Proceedings, 43 HARV. C.R-C. L. REv. 289,
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immigration was sparse and deportation rare.'?® In 1798, Congress passed the
Alien and Sedition Laws, authorizing the President to order deportation when
an alien was deemed dangerous to the United States.'” Failure to depart in a
timely manner could result in three years imprisonment and a bar to
citizenship.'”® Most of these laws, of questionable constitutionality at their
inception, were never enforced."!

The Naturalization Act of 1798'* required white aliens to register with a
designated official within forty-eight hours of arrival, or for those already
present in the country, within six months of the law’s passage.”> The
Naturalization Act imposed a fine for failure to register and nominally required
registration as a prerequisite to naturalization, but it had no provision for
removal of the offender.”** The law was ignominiously repealed in 1802 after
years of noncompliance.'*

In contrast, state laws governing migration across state borders employed
three categories of sanctions: removal of the immigrant, punishment of the
immigrant, and punishment of the party responsible for the immigrant’s

324 (2008) ("[T]he colonies were primarily interested in encouraging immigration and, as a
result, neither the exclusion nor the expulsion of noncitizens was a significant feature of the
colonies’ immigration laws.").

128. See Markowitz, supra note 127, at 324 (stating that "expulsion" was not a
"significant” immigration tool); HUTCHINSON, supra note 127, at 388 ("[I]t was the states that
took the place of the colonies and inherited the problems and responsibilities related to
immigration.").

129. Naturalization Act of 1798, ch. 54, 1 Stat. 566 (repealed 1802); Alien Enemies Act,
ch. 66, 1 Stat. 577 (1798); Alien Act, ch. 58, 1 Stat. 570 (1798); Sedition Act, ch. 74, 1 Stat.
596 (1798); see Gerald L. Neuman, The Lost Century of American Immigration Law (1776—
1875),93 CoLuM. L. Rev. 1833, 1881 (1993) (describing the "package of legislation known to
history as the Alien and Sedition Acts").

130. Alien Act § 1.

131. Markowitz, supra note 127, at 326 (citing Sarah H. Cleveland, Powers Inherent in
Sovereignty: Indians, Aliens, Territories, and the Nineteenth Century Origins of Plenary Power
over Foreign Affairs, 81 TEX. L. REv. 1, 87-98 (2002)); Gregory Fehlings, Storm on the
Constitution: The First Deportation Law, 10 TULSA J. COMP. & INT’L L. 63, 74 (2002). The
exception is the Alien Enemy Act of 1798, Act of July 6, 1798, ch. 66, 1 Stat. 577 (current
version at 50 U.S.C. §§ 21-24 (2006)). See Stephen J. Vladeck, Enemy Aliens, Enemy
Property, and Access to the Courts, 11 LEwiS & CLARK L. REv. 963, 967-77 (2007)
(documenting use of the act during wartimes since its enactment).

132. Naturalization Act of 1798, ch. 54, 1 Stat. 566 (repealed 1802).

133. Id

134, Id

135.  Actof Apr. 14, 1802, ch. 28, § 2, 2 Stat. 153, 154; see also Neuman, supra note 129,
at 1882 (stating that the Naturalization Act of 1798 was ignored and that it was repealed in
1802).
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entry.” State laws restricting passage of migrants across state borders sought
to bar from entry three societal ills: crime, poverty, and disease.'”’ They also
imposed barriers based on race and religion.”*® Although these laws tended to
apply to both domestic and international travelers, the effect was that the
fledgling states governed immigration for the first century of this country’s
existence.”® The types of sanctions that these early state laws employed to
enforce these restrictions on migration varied, but most states penalized those
responsible for importing the convict into the state.'*

Two major types of immigration violations resulted in sanctions.
Sanctions were a consequence either of violating a state restriction on entry'*'
or of post-entry conduct by an individual who was not a citizen of that state.'*?
Although state laws often permitted physical removal of undesirable
noncitizens from the territory, many states focused less on the noncitizen than
on the party responsible for the noncitizen’s entry into the state.'?® Laws
prohibiting the entry of out-of-state felons imposed sanctions on the felon that

136. See Neuman, supra note 129, at 1883 (detailing these "three principal methods for
dealing with undesired immigration”).

137.  See NEUMAN, supra note 126, at 20 (describing categories of state immigration laws).

138. See EMBERSON EDWARD PROPER, COLONIAL IMMIGRATION LAWS: A STUDY OF THE
REGULATION OF IMMIGRATION BY THE ENGLISH COLONIES IN AMERICA 17-18 (1900) (explaining
that many of the colonies had laws preventing Catholics from admission); id. at 33, 63
(describing laws passed in colonial Virginia and Connecticut barring Quakers from entering);
Neuman, supra note 129, at 1879 (noting that prior to the Civil War Illinois enacted laws
prohibiting blacks, slave or free, from entering); id. at 1873 (revealing that many Southern states
had laws prohibiting free blacks from entering prior to the Civil War), id. at 1866—67 n.219
(detailing how many Northern states, including Indiana and Ohio, passed laws in the early
1800s to prevent free blacks from entering). Legislation prohibiting the immigration of free
blacks arose in part from fears of revolutionaries from the West Indies and blacks from
abolitionist states. See id. at 1866—67, 1869 (citing a Georgia act that prohibited importing
slaves from the West Indies and required security from free blacks). California’s attempts to bar
Chinese immigrants were the precursors to the first federal immigration restrictions. See id. at
1872 (describing the connections between West Coast legislation excluding the Chinese and the
subsequent federal Chinese Exclusion Act, Act of May 6, 1882, ch. 126, 22 Cal. Stat. 58); Kerry
Abrams, Polygamy, Prostitution, and the Federalization of Immigration Law, 105 COLUM. L.
REV. 641, 671-77 (2005) (discussing several California laws that were passed from the 1850s to
the 1870s to deter the immigration of Chinese persons, including anti-prostitution laws, miners’
tax laws, and Chinese labor laws).

139. NEUMAN, supra note 126, at 19.

140. Neuman, supra note 129, at 1842.

141. See NEUMAN, supra note 126, at 20—34 (describing immigration laws restricting the
entry of criminals, "the poor," and "those exhibiting signs of contagious disease," and noting the
penalties for violating such prohibitions).

142.  See id. at 22-23 ("In 1917 the federal government also began deporting aliens from
the United States for committing crimes of moral turpitude after their arrival.").

143. Id. at21.
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included removal beyond the state border'* but often also required the party
responsible for importing the felon to cover the cost of removal.'*’

Similarly, state restrictions on entry of impoverished migrants permitted
removal as a sanction but were seldom employed."*® State immigration laws
were a primary means by which states sought to exclude the poor. State laws
sought to prevent the settlement of those who might require public assistance
by "removing" them to the place that they "legally" originated or settled.""’
Such aliens were not permitted to settle lawfully.'*® As aresult, they remained
indefinitely subject to deportation by local officials at public expense.'*

Though widespread, these provisions were seldom enforced.'* Instead,
states invented alternate means of encouraging poor immigrants to leave, such
as orders to depart upon threat of whipping or incarceration.””' More
commonly, they imposed bonds, fines, or criminal liability on the transporter of
the indigent person.'”? As one example, New York, which became the
principal port of entry for immigrants arriving by sea, discontinued in 1797 the

144. See, e.g., Act of Feb. 10, 1787, 1787 Ga. Laws 40 (requiring removal of the felon and
prohibiting reentry upon pain of death).

145. See, e.g., Act of Mar. 27, 1789, ch. 33, 1789 Pa. Laws 76 (mandating that the party
responsible for bringing the convict into Pennsylvania cover the cost of the convict’s removal);
Act of Jan. 28, 1797, ch. 511, § 3, 1797 N.J. Laws 131 (requiring the party who imported the
convict to pay for the convict’s removal).

146. See NEUMAN, supra note 126, at 23-31 (describing state "poor laws" authorizing
removal as a penalty but also stating that such penalties were "weakened in practice, if not on
the books").

147. Id at 23, 198 n.38. A 1794 Massachusetts law provided that an impoverished
individual could be removed "by land or water, to any other State, or to any place beyond the
sea, where he belongs." Act of Feb. 26, 1794, ch. 32, 1794 Mass. Acts 383.

148. See NEUMAN, supra note 126, at 26 (describing Massachusetts’s poor laws in which
"unnaturalized immigrants remained permanently subject to deportation under the provisions of
the poor laws").

149.  See id. (citing as examples Act of Feb. 26, 1794, § 13, 1794 Mass. Acts 375, 379, and
Mass. PuB. STAT. ch. 86, § 30 (1886)).

150. See id. at 30 (describing a study that found that "settlement provisions went largely
unenforced” (quoting James W. Ely, "There Are Few Subjects in Political Economy of Greater
Difficulty”: The Poor Laws of the Antebellum South, 1985 AM. B. FOUND. REs. J. 849, 859
(1985))).

151. Id. at 29 (citing R.I. REV. STAT. ch. 51, § 35 (1857)).

152. Id. at 25 (citing Act of Feb. 26, 1794, ch. 32, § 15, 1794 Mass. Acts 375, 379); id. at
27 (citing N.Y. REV. STAT. pt. 1, ch. 20, tit. 1, § 64 (1829); N.Y. REV. STAT. pt. 1, ch. 20, tit. 1,
§ 64 (1836)); id. at 29 (citing Act of June 1847, 1847 R.I. Pub. Laws 27, R.I. REV. STAT. ch.
51, §§ 5-8 (1857)); id. at 29-30 (citing Act of Mar. 29, 1803, §§ 21, 23, 1801-03 Pa. Laws
507, 525-26).
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removal of European alien paupers in favor of a system of bonds and reporting
by masters of the vessels transporting the newcomers.'>

Sanctions for entry of persons with communicable diseases followed a
similar pattern. Many state laws simply excluded immigrants with either
communicable or noncommunicable diseases.'™* Others required removal of
the infected individual or imposed fines or quarantine for violating prohibitions
against contact with an infected community.'*®

The only means in these early years to expel a noncitizen after admission
was banishment.'* Banishment for post-entry conduct, also known as "exile"
or "transportation," was reserved for out-of-state citizens and foreign
immigrants."”’ Itarose as a form of criminal punishment,'*® and it was a means
of purging the United States of British loyalists."*® Unlike the modern form of
deportation, banishment was imposed only after the full panoply of criminal
procedures and protections.’®® Thus, the Framers of the Constitution were
unfamiliar with civil deportation as it exists today.

153. Neuman, supra note 129, at 185485 (citing Act of Apr. 3, 1797, ch. 101, § 2, 1797
N.Y. Laws 134, 135).

154. NEUMAN, supra note 126, at 31-32.

155. See CONN. REV. STAT. tit. 91, § 6 (1821) (specifying a fine for willfully violating
prohibition against communication with an infected town in an adjoining state); Act of Apr. 17,
1795, ch. 327, § 4, 1795 Pa. Acts 735 (providing for fines and quarantine for violating
prohibition against intercourse with infected places in the United States); see also NEUMAN,
supra note 126, at 31-32 (summarizing the use of quarantines in American history).

156. Markowitz, supranote 127, at 325; see Kanstroom, supra note 7, at 1908 (noting that
early state laws, "which often focused on the exclusion of convicted criminals, seem never to
have focused on the deportation of noncitizens for post-entry criminal conduct").

157. See Javier Bleichmar, Deportation as Punishment: A Historical Analysis of the
British Practice of Banishment and Its Impact on Modern Constitutional Law, 14 GEO. IMMIGR.
L.J. 115, 116-17 (1999) (explaining that at the time of the United States’ founding, banishment
was a form of punishment and noting that courts have either misunderstood this history or
ignored it when ruling that deportation is purely a civil remedy). See generally Markowitz,
supra note 127 (arguing that the history of deportation and its roots in banishment as a criminal
punishment compels the application of criminal law protections in proceedings involving
expulsion of lawful permanent residents).

158. See NEUMAN, supra note 126, at 21-22 (stating that transportation to America was a
punishment imposed by European governments on convicts and that the U.S. government also
deported aliens "for committing crimes of moral turpitude after their arrival®).

159. See id. at 23 (describing the "first century of American independence" as a period that
"began with the massive banishment of British loyalists"); see also Markowitz, supranote 127,
at 327 (describing New York’s removal process in which "officials . . . conducted the stranger to
the town from which she had come until they reached a town where the stranger was legally
settled or passed the stranger on across the border of the state").

160. Markowitz, supra note 127, at 325.
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B. Federal Sanctions: From 1870 to the 1920s

The first federal law imposing immigration-related sanctions in the new
age of federal regulation of immigration law began not with deportation, but
with criminal penalties: incarceration, fines, and hard labor. The
Naturalization Act of 1870,'®' which extended the privilege of naturalization
"to aliens of African nativity and to persons of African descent," made use of
all three of these penalties.162 The Act threatened fines, incarceration, and hard
labor for knowingly committing perjury relating to naturalization proceedings
or fraudulently obtaining a certificate of citizenship.'®

When federal regulation of immigration began in earnest in 1875, it
restricted the entry of noncitizens but did not institute deportation of those who
had been admitted.'® Responding to allegations of widespread importation of
"Chinese prostitutes and European criminals,"'®® Congress passed restrictions
on entry based on prostitution and crimes of moral turpitude.'® Widespread
anti-Chinese sentiment led Congress to pass the Chinese Exclusion Act of
1882'" and other statutes expanding the categories of excludable aliens.'®®

As with naturalization, criminal penalties including incarceration, fines,
and hard labor were the first tools Congress chose to enforce its new
immigration laws. The Chinese Exclusion Act of 1882 subjected the master of
any vessel who knowingly transported a Chinese laborer to imprisonment for

161. See Naturalization Act of July 14, 1870, ch. 254, 16 Stat. 254 (establishing penalties
for certain crimes that could be committed during the naturalization process and extending
naturalization laws to "aliens of African nativity and to persons of African descent").

162. Id

163. Id

164. Kanstroom, supra note 7, at 1909.

165. HUTCHINSON, supra note 127, at 66.

166. Act of Mar. 3, 1875, ch. 141, 18 Stat. 477 (repealed 1974); see Mae M. Ngai, The
Strange Career of the Illegal Alien: Immigration Restriction and Deportation Policy in the
United States, 1921-1965, 21 Law & HIST. REv. 69, 73 (2003) ("In 1875 Congress legislated
the first federal restrictions on entry when it banned persons convicted of ‘crimes involving
moral turpitude’ and prostitutes . . . ."); see also Abrams, supra note 138, at 693-94 (positing
that the Page Act was passed to stop the entry of Chinese women in order to prevent perceived
disruption of accepted conceptions of marriage and family).

167. See Chinese Exclusion Act of May 6, 1882, ch. 126, 22 Stat. 58 (suspending the
immigration of Chinese laborers to the United States and exempting those Chinese laborers who
were present in the United States before November 17, 1880).

168. Immigration Act of Aug. 3, 1882, ch. 376, 22 Stat. 214; Act of Feb. 26, 1885, ch.164,
23 Stat. 332 (repealed 1952); Act of Feb. 23, 1887, ch. 220, 24 Stat. 414; see also Ngai, supra
note 166, at 73 (detailing the expanding class of persons excluded under contemporary
immigration restrictions); HUTCHINSON, supra note 127, at 83 (describing the changing
circumstances in the nation that surrounded the expansion of immigration laws).
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up to one year.'® A fraudulent immigration certificate could lead to
imprisonment for up to five years,'™ and aiding a Chinese person who was
ineligible to lawfully enter the United States could result in a year’s
confinement.'”' In 1884, aiding a noncitizen’s entry in violation of the labor
contract laws invited a $500 fine."”” The grounds for exclusion expanded
during the 1880s, but without provisions for guarding the border, excludable
noncitizens continued to enter.'”> Such noncitizens were typically imprisoned
if discovered.'™

When deportation laws finally appeared in the late 1880s, their reach was
very limited in comparison to current law. The first federal deportation laws
confined deportation to conditions existing at or prior to entry into the
country.'” In 1888, Congress mandated that aliens who landed in violation of
contract labor laws'’® were to be deported at their own expense or at the
expense of the owner of the importing vessel.'”” It was the first time since the
dubious legislation of 1798'7® that Congress had authorized deportation of
aliens already present in the United States. In 1891, Congress provided for

removal within one year of any noncitizen who was inadmissible at the time of
179

entry. © The 1891 Act also authorized deportation of "any alien who becomes
169. Chinese Exclusion Act of 1882 § 2, 22 Stat. at 59.
170. Id
171. Id §7.

172.  Act of Feb. 26, 1885, ch. 164, § 4, 23 Stat. 332, 333; see HUTCHINSON, supra note
127, at 89 (stating the penalties "include[d] a fine of five hundred dollars on the master of any
vessel who knowingly brings a contract laborer into the country").

173.  See Ngai, supra note 166, at 73—74 (listing the expanding number of groups excluded
under the immigration regulations and describing the border as "soft" and mostly "unguarded").
174. Id. at 74-75.

175. See Kanstroom, supra note 7, at 1909-10 (identifying the Act of Mar. 3, 1875, ch.
141, 18 Stat. 477 (repealed 1974) as the first federal immigration law to provide for deportation
as an "immediate part of the exclusion process” because it allowed immigration authorities at the
port of entry to deport prostitutes and persons convicted of non-political crimes); see also Act of
Mar. 3, 1891, ch. 551, 26 Stat. 1084 (providing that any alien who unlawfully entered the
United States could be deported within one year of entry).

176. Alien Contract Labor Law of 1885, ch.164, 23 Stat. 332 (repealed 1952); Act of Feb.
23, 1887, ch. 220, 24 Stat. 414.

177. ActofOct. 19, 1888, ch. 1210, 25 Stat. 566 (repealed 1952); HUTCHINSON, supra note
127, at 96.

178. See supra notes 129-31 and accompanying text (describing the Alien and Sedition
laws).

179. ActofMar. 3, 1891, ch. 551, § 11, 26 Stat. 1084, 1086 (superseded by Act of Mar. 3,
1902, ch. 112, §§ 20, 32, 36 Stat. 1213, 1218, 1221 (repealed in 1907)) (requiring that any alien
who entered the country unlawfully be removed within one year "at the expense of the person or
persons, vessel, transportation company, or corporation bringing such alien . . . and if that can
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a public charge within one year after his arrival," but only if the reason for
deportation arose "from causes existing prior” to entering the country.'*

By the early 1890s, Congress had constructed a patchwork of penalties for
immigration violations that included deportation, incarceration, and fines.'®' In
1892, new legislation singled out Chinese citizens unlawfully present in the
United States, imposing imprisonment at hard labor for up to a year.182 All of
these-——with the possible exception of fines (which could be both criminal and
civil)—were traditionally considered criminal sanctions.'®*

In light of these early attempts to enforce immigration law using criminal
penalties,'®* it is not surprising that the first challenges to these immigration
sanctions sought the constitutional protections of a criminal trial. The Supreme
Court faced challenges to this sanctions scheme in two seminal cases. In 1893,
the Court ruled, in Fong Yue Ting v. United States,"® that noncitizens facing
deportation were not entitled to the constitutional safeguards protecting
criminal defendants.'®® Three years later, in Wong Wing v. United States,'® the
Court ruled that, although immigration authorities could use detention or
temporary confinement "as part of the means necessary to give effectto . . . the

not be done, then at the expense of the United States").

180. Id.; see Kanstroom, supra note 7, at 1909-11 (distinguishing pre-1907 entry control
measures from the later post-entry grounds for deportation, which he argues became a form of
social control).

181. Kanstroom, supra note 7, at 1900-03.
182. Geary Act of 1892, ch. 60, 27 Stat. 25 (repealed 1943).

183. See Markowitz, supra note 127, at 325-27 ("The only historical precedents for
expelling persons from within the nation were transportation, banishment, abjuration of the
realm, and conditional pardons—all of which were imposed only as criminal punishments.");
see also Wong Wing v. United States, 163 U.S. 228, 237 (1896) (recognizing that imprisonment
at hard labor had been considered an infamous punishment for crimes in England and the
Americas since the 1700s); Overton v. Bazzetta, 539 U.S. 126, 14243 (2003) (Thomas, J.,
concurring) (noting that incarceration became the "centerpiece of correctional theory" around
the nineteenth century, as the use of corporal punishment fell into disrepute).

184. See supra notes 129-80 (discussing early attempts to criminalize immigration
violations).

185. See Fong Yue Ting v. United States, 149 U.S. 698, 730 (1898) (holding that
noncitizens facing deportation were not entitled to the constitutional safeguards protecting
criminal defendants).

186. See id. (explaining that because deportation hearings are not criminal proceedings,
certain provisions of the Constitution protecting criminal defendants do not apply); see also
Kanstroom, supra note 7, at 190002 (discussing Fong Yue Ting).

187. See Wong Wing v. United States, 163 U.S. 228, 235 (1896) (ruling that the
commissioner of immigration acted without jurisdiction in sentencing unlawfully present
Chinese citizens to imprisonment at hard labor).
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exclusion or expulsion of aliens," they lacked the power to impose criminal
punishment.'®#

Deportation for causes arising after entry appeared only after the turn of
the century. A 1907 statute mandated deportation of "any alien woman or girl
[found to be a prostitute] . . . within three years after" entering the United
States.'® It was the first time that the United States had mandated deportation
of lawful immigrants admitted for permanent residence based on conduct
occurring after entry.'”

In 1910, Congress struck the three-year limitation, authorizing deportation
of noncitizen women found to be prostitutes at any time after their entry."”'
Helena Bugajewitz challenged the constitutionality of the statute as amended,
arguing that it constituted criminal punishment because the conduct for which
she was to be deported was also a crime.'”” In Bugajewitz v. Adams,"” the
Court held that her deportation was not a criminal punishment despite the
conformity of the facts establishing deportability with facts establishing a crime
under local law.'** Rather, the Court reasoned, it was "simply a refusal by the
government to harbor persons whom it does not want."'®>

Together, Fong Yue Ting, Wong Wing, and Bugajewitz established that
deportation and criminal punishment were completely distinct sanctions, arising
from unrelated legal authority and governed by different agents: federal
immigration authorities and (primarily) state prosecutors.'®® That separation

188. See id. at 237 ("It is not consistent with the theory of our government that the
legislature should, after having defined an offense as an infamous crime, find the fact of guilt,
and adjudge the punishment by one of its own agents.").

189. Act of Feb. 20, 1907, ch. 1134, § 3, 34 Stat. 898, 900, amended by Act of Mar. 26,
1910, ch. 128, § 2, 36 Stat. 263, 265 (repealed 1917).

190. See Kanstroom, supranote 7, at 1911 (arguing that the 1907 Act nevertheless tied the
post-entry conduct to pre-entry conditions).

191. See Act of Mar. 26, 1910, ch. 128, § 2, 36 Stat. 263, 265 (repealed 1917) (stating that
any alien found to be "practicing prostitution after such alien shall have entered the United
States . . . shall be deemed to be unlawfully within the United States and shall be deported");
DANIEL KANSTROOM, DEPORTATION NATION: OUTSIDERS IN AMERICAN HISTORY 125-26 (2007).

192. See Argument for Appellant, Bugajewitz v. Adams, 228 U.S. 585, 587 (1913) ("The
act involved here is not only attacked because it attempts to exclude aliens, but because it
attempts to delegate to the executive branch of the Government the right to try aliens, and brand
them as criminals, and because they are criminals, to deport them.").

193. See Bugajewitz v. Adams, 228 U.S. 585, 591 (1913) (holding that Congress has the
power to refuse to harbor persons it does not want).

194. See id. (reasoning that Congress "has power to order the deportation of aliens whose
presence in the country it deems hurtful” without a criminal trial, even when its determination is
based on "facts that might constitute a crime under local law").

195. Id

196. See Juliet Stumpf, States of Confusion: The Domestication of Immigration Law, 86
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permitted legislators to shape a sanctions scheme for immigration violations
without regard to the existence of criminal sanctions for the same conduct, and
it allowed courts to review deportability challenges divorced from the larger
picture of how deportation and criminal punishment affected the individual
noncitizen.

C. The Rise of Deportation

The 1920s mark the beginning of the prominence of deportation in
immigration law. Having broken the barrier to imposing deportation for post-
entry conduct, deportation legislation began in earnest."”’ And it began with
the early criminalization of immigration law.

Prior to the 1920s, deportation was rare.'”® Between 1892 and 1907, the
United States deported a few hundred noncitizens annually.'”® The period
between 1908 and 1920 saw a small jump, with 2,000 to 3,000 deported.200
That increase resulted, in part, from post-war legislation in 1917 that authorized
deportation of noncitizens who committed post-entry "crimes of moral
turpitude" and eliminated the statute of limitations for deporting certain aliens
determined to be anarchists.””’ The Palmer Raids of 1919 and 1920, during
which the federal government arrested over 10,000 suspected alien anarchists
and deported approximately 500 Eastern European noncitizens, more than
doubled the previous number of annual deportations.*”?

N.C.L.REv. 1557, 1580 (2008) (explaining that, in combination, the Supreme Court’s decisions
on deportation "permit the two greatest powers of the government to be brought to bear on the
noncitizen for the same conduct—the immigration power by the federal government, and the
criminal law by the state or local government").

197. See KANSTROOM, supra note 191, at 133-34 (positing that the 1917 Immigration Act
"radically changed prior law by requiring deportation after entry for a wide variety of reasons
and in permitting deportation without time limitation for certain types of cases").

198. See WILLIAM VAN VLECK, ADMINISTRATIVE CONTROL OF ALIENS 20 (1932) (explaining
that the 1920s marked "an awakening of public interest" in expulsion and the deportation
process).

199. Ngai, supra note 166, at 74.

200. HISTORICAL STATISTICS OF THE UNITED STATES FROM COLONIAL TIMES TO 1970, at 114
(Bicentennial ed. 1975) [hereinafter HISTORICAL STATISTICS]; Ngai, supra note 166, at 74; 1921
INS ANN. REP. 14-15.

201. Immigration Act of 1917, ch. 29, § 19, 39 Stat. 874, 889 (repealed 1952); see also
Neuman, supra note 129, at 1844 ("In 1917 the federal government also began deporting aliens
from the United States for committing crimes of moral turpitude after their arrival."); Ngai,
supra note 166, at 74 (explaining that Congress gradually extended the statute of limitation on
deportation and eliminated it altogether for certain groups).

202. CHARLES H. MCCORMICK, SEEING REDS: FEDERAL SURVEILLANCE OF RADICALS IN THE



1716 66 WASH. & LEE L. REV. 1683 (2009)

Immigration legislation passed just prior to the 1920s expanded the
grounds for exclusion.®® Nevertheless, the tenacity of the statute of
limitations on deportation** and the conspicuous absence of entry without
inspection as a ground for deportation®” meant that deportation remained
an extension of exclusion, a way of revoking the admission of excludable
noncitizens. Mae Ngai suggests that at that time "it seemed unconscionable
to expel immigrants after they had settled in the country and had begun to
assimilate."?%

The early 1920s saw the passage of quota laws for immigrants, ending
the legacy of open immigration from Europe.””’ Legislation passed in 1924
eliminated the statute of limitations for entering the United States without
authorization, opening the way for deportation on a mass scale.?®® Between
1925 and 1929, the number of deportations quadrupled.®”

The new approach to immigration control continued to employ well-
established enforcement approaches and sanctions, including placing the
onus on third parties to prevent unauthorized immigration. For example,
the quota legislation of the early 1920s expanded the imposition of fines on
transportation companies that imported inadmissible noncitizens.?'

In 1929, legislation that broadened the scope of criminal offenses
leading to deportation solidified the role of deportation as the central

PITTSBURGH MILL DISTRICT, 1917-1921, at 145 (1997); ROBERT K. MURRAY, RED SCARE: A
STUDY IN NATIONAL HYSTERIA, 19191920, at 212-17 (1955); MAE NGAI, IMPOSSIBLE SUBJECTS:
ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA 59 (2004).

203. See Ngai, supra note 166, at 74 (explaining that 1917 legislation added new
"excludable categories” to existing limitations on entry).

204. NGAI, supra note 202, at 59.

205. Ngai, supra note 166, at 74.

206. Id

207. Quota Law of 1921, ch. 8, 42 Stat. 5 (repealed 1952); Immigration Act of 1924, ch.
190, 43 Stat. 153 (repealed 1952); Ngai, supra note 166, at 74—75; see also James F. Smith, 4
Nation That Welcomes Immigrants? An Historical Examination of United States Immigration
Policy,1U.C.DavisJ.INT’LL. & PoL’Y 227, 232 (1995) (explaining that quota laws passed in
the early 1920s significantly decreased the number of Southern and Eastern Europeans who
could enter the United States).

208. Immigration Act of 1924, ch. 190, § 14, 43 Stat. 153, 162 (repealed 1952); see also
Ngai, supra note 166, at 76 (describing "a dramatic increase in the number of deportations"
following the passage of the Immigration Act of 1924, 43 Stat. 153).

209. Ngai, supra note 166, at 77; see also HISTORICAL STATISTICS, supra note 200, at 114
(showing an increase in annual deportations from 9,465 to 38,796).

210. ActofMay 11, 1922, ch. 187, § 3, 42 Stat. 540, 540; Immigration Act of 1924, ch.
190, § 16, 43 Stat. 153, 163 (repealed 1952). These Acts imposed a "reasonable diligence"”
requirement on the companies and increased the fines for noncompliance. § 3, 42 Stat. at 540;
§ 16, 43 Stat. at 163.
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immigration sanction and further intertwined it with criminal sanctions.?'!
The law subjected to deportation all aliens convicted of any offense and
sentenced to two years or more of imprisonment.?'? It also made unlawful
entry a criminal misdemeanor, punishable by up to one year in jail, a
$1,000 fine, or both.”"> A second unlawful entry became a felony, with a
doubling of the sanctions.”"* Deportation awaited the end of the
sentence.”"’

The 1929 legislation pioneered the modern immigration sanctions
scheme, employing a range of punitive criminal sanctions paired with
deportation.*'® Plumbing the full implications of Bugajewitz’s holding that
deportation was not a form of punishment,?"’ the statute rendered criminal
what had previously been a purely administrative immigration violation.
Of the 40,000 criminal cases that the U.S. Immigration Service brought
against unlawful entrants between 1929 and 1932, the govermment
prevailed in 90% of them.?'®

The 1929 Act held up a mirror to Bugajewitz. Instead of a deportation
statute that overlapped with a state criminal statute, the Act created a
federal crime that mirrored the deportability ground.””® Enforcement of
unlawful entry violations now employed criminal sanctions, in addition to
deportation and fines.”?® The criminal conviction also had the effect of
barring future reentry.?! Consistent with Wong Wing’® and

211.  ActofMar. 4, 1929, ch. 690, 45 Stat. 1551 (repealed 1952); see also HUTCHINSON, supra
note 127, at 208-10 (describing bills considered by the Seventieth Congress to increase the number of
criminal offenses that could lead to deportation and prevent an alien convicted of a crime from being
deported before serving the sentence).

212.  ActofMar. 4, 1929, § 1, 45 Stat. at 1551.

213. Id§2.

214, Id§1.

215, Id. § 3,45 Stat. at 1552.
216, Id

217. SeeBugajewitz v. Adams, 228 U.S. 585, 591 (1913) ("The determination by facts that might
constitute a crime under local law is not a conviction of crime, nor is the deportation a punishment.").

218. NoaAl, supranote 202, at 292 n.14 (citing the INS Annual Reports for the years 1929-1932).

219. See ActofMar. 4, 1929, ch. 690, §§ 1-2, 45 Stat. 1551, 1551 (repealed 1952) (making ita
felony for a deported alien to attempt to reenter the country and providing that any alien who entered
the country unlawfully was guilty of a misdemeanor).

220. Seeid. § 2 (providing for imprisonment for up to a year of any alien found guilty of entering
the country unlawfully).

221. WillMaslow, Recasting Our Deportation Law: Proposals for Reform, 56 COLUM. L. REv.
309, 314 (1956).

222. See Wong Wing v. United States, 163 U.S. 228, 237 (1986) (ruling that immigration
authorities could use detention as part of the deportation process but that they could not impose
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Bugajewitz,” those sanctions resulted from two separate proceedings: first
in federal court to try the criminal charge and subsequently as a civil
adjudication to effect removal **

The 1930s through the 1960s saw further restrictions on immigration and
the development of flexibility and discretion in imposing deportation and other
sanctions. Depression Era legislation expanded the exclusion of persons likely
to become a public charge.”” Violations of narcotics laws and the fraudulent
use of marriage to obtain legal status became grounds for removal.*®

Legislation in the 1940s and 1950s expanded the grounds for deportation,
encompassing conduct occurring prior to the date of the statutes®’ and
requiring deportation of all aliens who unlawfully entered the United States,
including aliens who were not admissible at the time of entry (even those who
had an otherwise valid visa but were nonetheless excludable).”?® The Internal
Security Act’”® expanded the Attorney General’s power to detain noncitizens
pending execution of a deportation order.”

criminal penalties without criminal process).

223. See Bugajewitz v. Adams, 228 U.S. 585, 591 (1913) (ruling that deportation of an
alien prostitute was not a criminal penalty but "simply a refusal by the government to harbor
persons whom it does not want").

224. See Act of Mar. 4, 1929, § 3, 45 Stat. 1551, 1551 (repealed 1952) (deferring
deportation until the end of imprisonment).

225. HUTCHINSON, supra note 127, at 214.

226. See Act of Feb. 18, 1931, ch. 224, 46 Stat. 1171, 1171 (codified at 8 U.S.C. § 156(a)
(2006)) (making violation of narcotics laws grounds for deportation); Act of May 14, 1937, ch.
182, 50 Stat. 164 (repealed 1952) (authorizing the deportation of aliens who fraudulently used
marriage to gain admission to the United States); see also HUTCHINSON, supra note 127, at 220,
242-43 (describing legislation that allowed an alien to be deported if it was found that he or she
violated narcotics laws or used fraudulent marriage to attain entry to the country).

227. See Alien Registration Act of 1940, ch. 439, § 23, 54 Stat. 670, 673 (repealed 1952)
(expanding the grounds for deportation to additional classes of aliens); Immigration and
Nationality Act of 1952, ch. 477, §§ 208, 241, 66 Stat. 163, 204 (stating that deportation was
permitted even if the deportable offense was committed or the alien entered the United States
prior to the enactment of the law); see also Maslow, supra note 221, at 314 (noting that
legislation during the time period "broadened the deportation powers of the Attorney General"
and expanded the grounds for deportation).

228. Immigration and Nationality Act of 1952, 8 U.S.C. §§ 1101-1537; see also Maslow,
supranote 221, at 314—15 (listing "[t]hose aliens who were excludable at entry but nevertheless
were permitted to enter the country” as one of the general classes of persons to be deported
under the new legislation).

229. Internal Security Act of 1950, ch. 1024, § 23, 64 Stat. 987, 1011 (repealed 1993).

230. Id.; see Maslow, supra note 221, at 314 ("The [Internal Security Act] enlarged the
Attorney General’s power to detain aliens and supervise their activities pending the execution of
a deportation order.").
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Sanctions other than deportations were also on the rise during this period.
Failure to depart after removal based on grounds of subversive, criminal, or
immoral conduct became a crime carrying the threat of ten years in prison.”'
Bars to reentry appeared for noncitizens who had been previously excluded and
deported,”® as well as a ten-year prohibition against naturalization of
noncitizens who associated with the Communist party.”

This more restrictive legislation, however, was accompanied by a move to
expand administrative discretion to grant relief from the harsh consequences of
those laws. The Alien Registration Act allowed the Attorney General to permit
voluntary departure or to suspend deportation of noncitizens of good moral
character when deportation would cause an economic hardship to the
noncitizen’s family.”* Although the 1950s saw a narrowing of the Attorney
General’s discretion to grant such relief,”* Congress later codified suspension
of deportation in 1962.>° Nevertheless, the expansion of deportation grounds
and the national focus on immigration had its effect: Deportations multiplied,

231. Internal Security Act § 23.

232.  See Immigration and Nationality Act of 1952, ch. 477, § 276, 66 Stat. 163, 229
(codified as amended at 8 U.S.C. § 1101(2006)) (establishing criteria for a permanent bar but
providing that an alien could nonetheless apply for reentry with the consent of the Attorney
General); INA § 212(a)(16)(17), 8 U.S.C. § 1182(a)(16)—(17) (providing that aliens who have
previously been deported will not be re-admitted without the consent of the Attorney General).

233. Internal Security Act, sec. 25, § 305(a)(c), 64 Stat. at 1013—14.

234. Alien Registration Act, ch. 439, sec. 20, § 19(c), 54 Stat. 670, 672 (1940); NGAI,
supra note 202, at 87. The current version of suspension of deportation is very narrow. See
INA § 244, 8 U.S.C. § 1254a (listing the five situations when the Attorney General may, "in his
discretion, suspend deportation [of an alien] and adjust the status to that of an alien lawfully
admitted for permanent residence”).

235. See INA §§ 241244 (broadening deportation powers of the Attorney General, but
prohibiting suspension of deportation or grants of voluntary departure to aliens who fall into
certain categories, including aliens considered subversive, criminal, or immoral, or those who
violated alien registration laws); Maslow, supranote 221, at 314 ("The [Internal Security Act of
1950] enlarged the Attorney General’s power to detain aliens and supervise their activities
pending the execution of a deportation order, whereas it narrowed his power to suspend
deportations."); Internal Security Act, sec. 22, § 4(a)—(b), 64 Stat. at 1008 (providing that aliens
deportable under the statute shall "be taken into custody and deported . . . unless the Attorney
General is satisfied . . . that [the] alien did not know or have reason to believe at the time such
alien became a member of or affiliated with the organization . . . that such organization was a
Communist organization").

236. See Act of Oct. 24, 1962, Pub. L. No. 87-885, sec. 4, § 244(a)(1)2), 76 Stat. 1247,
1247-48 (providing for suspension of deportation for aliens who had been present in the United
States for either seven or ten years); HUTCHINSON, supra note 127, at 356 (describing the
legislative history of the Act of Oct. 24, 1962).



