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historical and philosophical project. Why then was Gierke's real personality
theory so popular in the context of business corporations when he himself
bypassed this context?

B. Britain

Corporate personality discourse did not play a major role in Britain in the
context of business organization. 20 9 This was in sharp contrast to the role it
played in the United States, as discussed in the next section. 2'0  But
interestingly, its minor role in Britain resulted from different reasons than those
that applied in Germany. I will consider four developments that could have
challenged the prevailing grant theory and generated the demand for a new
corporate theory: First, the appearance of unincorporated business enterprises;
second, the growth of large publicly held corporations; third, the introduction of
general and free incorporation; and fourth, the introduction of general limited
liability.

The unincorporated business company could have potentially challenged
grant theory because it was a form of organization created from below, by its
members, using contract and trust tools, and not from above, by the state, using
the public law tools of Royal charters and Parliamentary acts. However, the
unincorporated company was not a late nineteenth century creature. This form
of organization existed throughout the eighteenth and early nineteenth
centuries. Its rise at that time did not put in question the dominant grant theory
and did not cause English lawyers to consider an alternative, real personality,
theory. By the second half of the nineteenth century, unincorporated business
companies were in decline. The law enabled them to convert easily into
corporations. On the other hand, for the first time it expressly prohibited the
formation of large (unincorporated) partnerships.2 1 Through these two steps
the law collapsed the previously created distinction between the business
corporation and the unincorporated company. It is perplexing that legal
personality discourse erupted in England just when the major challenge to grant
theory in the real world of business-the existence of unincorporated
companies--disappeared.

209. See RON HARRIS, INDUSTRIALIZING ENGLISH LAW: ENTREPRENEURSHIP AND BusINESs
ORGANIZATION, 1720-1844, 112 (2000) (noting that "the eighteenth-century English corporate
personality was not a part of contemporary English discourse").

210. See infra Part VIII.C (describing the prominence of corporate personality theories in
American business organizations).

211. See HAIS, supra note 209, at 284 (discussing the effects of the Companies Act of
1844).
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The large publicly held corporation, with widely dispersed transferable
shares and a degree of separation between ownership and control, is considered
an important trigger for the discourse on corporate personality in the United
States. However, in Britain this was not a new or challenging late nineteenth
century phenomenon. The large public corporation appeared in England as
early as the seventeenth century with the establishment of the East India
Company, the Bank of England and the like, and in the eighteenth century,
when insurance and canal companies adopted this form of organization.21 2 In
it, the separation of control from ownership, the locus of governance in the
hands of a few directors, professional management, and the agency problems
that would show up in post-Civil War America, were already apparent. 213 The
rise of the large railway companies in the nineteenth century was not thought to
pose a new threat to the prevailing corporate theory.214

The introduction of general and free incorporation of business enterprises
in England in 1844 could have led to the downfall of the dominant, and only,
theory of the day: grant theory. The Companies Act of 1844215 deprived the
state of its discretion with respect to the formation of new business

216corporations. A petition for a charter or a specific act of incorporation was
no longer required. All that was needed, according to the Act, was formal and
simple registration with a Companies Registrar.217 However, grant theory did
survive the reform. It survived the reform because corporations were still
formed by the state; if not by specific act or charter, then by the legal
constitutive action of registration.2t8 It survived general incorporation because
there was no competing theory around that could claim a better fit with
reality.2 19 And finally, it survived because most English lawyers did not care

212. See id. at 118-27 (describing the first large public corporations to be traded on the
British Stock Exchange).

213. See id. at 168-98 (surveying various industries and the organization and structure of
companies within those industries).

214. See id. at 218-20, 228-29 (noting the ease with which railroads entered the existing
corporate frameworks).

215. Joint Stock Companies Act, 1844, 7 & 8 Vict., c. 110 (Eng.).
216. See HARRIS, supra note 209, at 282-85 (discussing the changes brought about by the

Companies Act of 1844, particularly the extent to which it removed the power of incorporation
from the hands of the sovereign).

217. See id. at 282-83 (explaining the provisions of the 1844 Act).
218. See id. at 112-14, 284 (discussing the entrenchment of grant theory in England and

the fact corporations still relied on state statutes for their formation and were subject to state
regulation).

219. See id. at 110-14 (conveying the intellectual atmosphere and the difficulties of
establishing a comprehensive legal theory).
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much about legal theories and believed that whatever new problems arose in
the world of free incorporation could be dealt with successfully using
conventional doctrinal legal tools. 220

Making limited liability readily available to all corporations by the limited
liability companies acts of 1855-1856 did not shake grant theory either.
Limitation of liability was not a new privilege. It was quite common in
eighteenth century incorporation acts and almost standard in early nineteenth
century acts.221 Thus the timing of the change cannot explain the escalation of
the discourse in the late nineteenth century, and not before. The passage of the
limited liability acts only made this privilege more widespread and readily
available.22 In any case, this did not shake grant theory, which could easily
justify the general limitation of liability.

Salomon v. Salomon223 is one of the most famous and frequently-cited
cases in the history of English company law.224 It was decided in 1897 when
Maitland was in the midst of the project of importing real personality theory
from Germany. It is an excellent example of the irrelevancy of Maitland's
endeavors to the context of England's turn-of-the-century business company
law. It shows that in that period England was preoccupied with the status of
small, single owner companies, known by then as "private companies," for
which real entity theory, or any corporate personality theory, could not be of

225any relevance. For three decades, Aron Salomon was a prosperous leather
merchant and boot manufacturer.226 At some point he transferred his solvent
business into a private joint-stock company, A. Salomon & Co. Ltd.227 In
return, he was issued all the shares in the company (nominal shares were held

220. See id. (noting that discussions of corporate personality did not appear in English
literature until late in the nineteenth century, in part because of England's common law,
adversarial court system, as opposed to the European-Continental model).

221. See HARRIS, supra note 209, at 127-32 (describing the origins and rise of limited
liability in the context of Britain's harsh debtor and bankruptcy laws).

222. See id. (noting that some scholars even argue these acts created the link between
limited liability and incorporation).

223. Salomon v. Salomon & Co., [1897] A.C. 22 (H.L.).
224. See, e.g., PAUL DAVIES, INTRODUCTION TO CoMPANY LAW 28,37 (2002) (discussing

the importance of Salomon); LAURENCE GOWER & PAUL DAVIES, PRINCIPLES OF MODERN
COMPANY LAw 27-29 (7th ed. 2003) (same); ROBERT R. PENNINGTON, COMPANY LAW 39-42
(7th ed. 1995) (same).

225. See Timothy Guinnane, Ron Harris, Naomi Lamoreaux & Jean-Laurent Rosenthal,
Putting the Corporation in Its Place, 8 ENTERPRISE & SOC'Y (forthcoming 2007) (discussing the
centrality of private companies and the marginality of public companies in Britain in this
period).

226. Salomon, A.C. at 47.
227. Id.
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by six of his family members to meet the statutory minimum seven-member
requirement), and took debentures.228 Shortly afterwards, the company failed
because of external factors. 229 Its creditors sued Salomon personally for the
company's unpaid debts.230 He claimed to be protected by the limitation of his
liability as shareholder. 23' The trial court and the Court of Appeal held
Salomon to be personally liable, on the grounds that the formation of the
company was a fraudulent scheme, and that, in fact, the company was merely
Salomon's agent or trustee. 232 The House of Lords reversed the decision and
recognized the existence of a separate corporate personality, distinct from that
of its sole effective proprietor.233 It honored the limitation of the liability of that
shareholder. It did so based on the Companies Act of 1862.234 The Act is
referred to throughout the opinions of the Lords.235 It is considered the absolute
normative source for creating business companies and their separate legal
personality. 236 The only relevant question, according to the Lords, is whether
the company was registered properly and whether it provided the registrar with
the required information.237 The discussion is highly positive and somewhat
formalist. Parliament is supreme and the Court's role is to apply its acts, not to
question its wisdom.238 The use of common sense and policy considerations by
the Court of Appeal is deplored. The state, by way of legislation, has the power
to create any legal personality it wishes, and by implication, also to deprive of
personality any association it does not wish to incorporate. As late as 1897,
grant theory seemed to be intact. The House of Lords did not sense that it had
to tackle or question the theoretical foundation of the legal personality of

228 Id. at 23-24.
229. Id. at 25.
230. Id. at 26.
231. Salomon, A.C. at 26-27.
232. See id. at 23-29 (outlining the procedural and factual history of the case).
233. Id. at 23.
234. Id. at 22-23.
235. See id. at 31, 34, 42, 48, 56 (mentioning the Act in the opinions of Lords Halsbury,

Watson, Herschell, Macnaghten and Davey).
236. See Salomon, A.C. at 27 (discussing rhetorically the extent to which incorporating a

business is a regular occurrence, and that the register would not have had any grounds to refuse
to register Salomon's company).

237. Id. at 29 (Halsbury, L., concurring).
238. See, e.g., id. (Halsbury, L., concurring) ("I have no right to add to the requirements of

the statute, nor to take from the requirements thus enacted. The sole guide must be the statute
itself.").
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business corporations. None of the five opinion-writing Lords entered into
theoretical discourse of any sort.239

In England, insofar as business organization was concerned, the grant
theory of the corporation remained stable and secure during the half century
after the introduction of free incorporation. Nothing in the real world of
businessmen or judges forced a paradigmatic revolution or the invention of a
new corporate theory. Maitland did not turn to Gierke in order to find a
solution for business-related legal puzzles.

C. The United States

In the United States, things were quite different. Legal personality
discourse entered the context of business organization more than any other
American context. Grant theory dominated the mid-nineteenth century
American scene at least as much as it dominated the British scene. Its clearest
and often reiterated expression was Chief Justice Marshall's statement in 1819
in Dartmouth College: "A corporation is an artificial being, invisible,
intangible, and existing only in contemplation of law. Being the mere creature
of law, it possesses only those properties which the charter of its creation
confers upon it, either expressly, or as incidental to its very existence. 240

The grant theory paradigm eroded in the third quarter of the nineteenth
century.241 It is often argued that the passage of general incorporation acts in
all states and constitutional amendments prohibiting the grant of specific
incorporation charters in many states between 1840 and 1870 was the major
cause of this erosion.242 Now incorporators could simply contract for the
formation of a new corporation, and just as simply register it. The grant of
incorporation and its attached privileges by the state became a technical and
trivial matter.

This not uniquely American development was coupled with the question
of the status of foreign corporations; that is, corporations from other states, a
uniquely American issue that resulted from the U.S. federal political
structure.243 This issue was highly relevant with the rise of interstate

239. See id. at 22-58 (relying on statutory interpretation and deference to the legislature
rather than corporate personality theory).

240. Trustees of Dartmouth Coll. v. Woodward, 17 U.S. 518, 636 (1819).
241. MORTON J. HoRwrrz, THE TRANSFORMATION OF AMERICAN LAW 1870-1960: THE

CRISIS OF LEGAL ORTHODOXY 72 (1992).
242. Id. at 73.
243. See id. at 79 (discussing legal principles holding that a corporation cannot have an

existence outside the jurisdiction because it is an artificial being only existing in law, and that
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commerce, of a national share market and of corporations acting throughout the
union with shareholders residing in many states. The traditional doctrines with
respect to the residency of corporations were pushed to the limit with the
appearance of competition among states over incorporation. In 1889, New
Jersey was the first to move by offering an attractive corporation law to
corporate decision makers.244 This led to a wave of migration of large
corporations to that state. 245 The business activities of large corporations were
now totally detached from their state of chartering.

These developments gave rise to a whole set of issues.21 6 One issue was
the selection of a forum for litigation and the applicability of diversity
jurisdiction.247 Another was the constitutionality of license requirements,
regulation and other limitations that could be viewed as discrimination against
foreign corporations.248 Yet another was the law to apply to corporations that
were chartered in more than one state.249  The more loosely a business
corporation was connected to the state of its chartering, the more difficult it
became to justify a solution to all these legal problems based on the grant
theory of corporation. 50 Corporations were present in states that did not create
them and did not grant them any privileges. 25' They were expected to be
recognized as corporations by these states. 52 Their state of incorporation was a
foreign forum for most of their shareholders, directors and officers.253

The Constitution and the Bill of Rights protect the various rights of
"persons" and "citizens." A question arose as to the application of these rights

one state is not constitutionally obligated to allow a "foreign" corporation to do business within
its borders).

244. Id. at 83.
245. Id. at 84.
246. See generally Joseph H. Beale, Jr., Corporations of Two States, 4 CoLuM. L. REv 391

(1904); Edward Quinton Keasbey, Jurisdiction over Foreign Corporations, 12 HARV. L. REV. 1
(1898); Thomas Thacher, Corporations at Home and Abroad, 2 COLuM. L. REv. 351 (1902);
Thomas Thacher, Incorporation in One State for Business to be Done in Another, 1 YALE L.J.
52 (1891); E. Hilton Young, The Nationality of a Juristic Person, 22 HARv. L. REv. 1 (1908).

247. See Keasbey, supra note 246, at 1-23 (discussing issues of forum and jurisdiction).
248. See Thacher, Corporations at Home andAbroad, supra note 246, at 359 (describing

problems of equal protection for corporations operating in states other than their home state).
249. See Beale, supra note 246, at 391-408 (explaining various ways to apply the law

when a corporation is chartered by two states).
250. See Young, supra note 246, at 17-18 (discussing the problems inherent in having a

corporation's domicile determined "once and for all by its constitutive documents").
251. See Thacher, Incorporation in One State, supra note 246, at 52 (noting that "[i]t is no

new thing to form a corporation in one State to do business in another").
252. Id.
253. Id.
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to corporate entities. The ratification of the Fourteenth Amendment made their
application to corporations a new issue. The presence of corporations in
foreign states and the argued incorporation of the Bill of Rights by the
Fourteenth Amendment made judicial review of state legislation applying to
corporations yet another crucial issue. Grant theory could not justify the
wholesale application of rights reserved for "persons" to corporations.

By the early 1880s, criticism of the reigning paradigm reached new levels.
Some of the critics worked only on the doctrinal level. Others settled for
criticizing grant theory on the theoretical level but without offering an
alternative theory. Only a few scholars offered a fully blown alternative theory.

The first to offer an alternative theory was Victor Morawetz. In 1882 he
wrote:

It is evident, however, that a corporation is not in reality a person or a thing
distinct from the corporators who compose it. The word "corporation" is a
collective name for the corporators or members who compose an
incorporated association .... [T]he rights and duties of an incorporated
association are in reality the rights and duties of the persons who compose
it, and not of an imaginary being.254

He added:

A private corporation is an association formed by the mutual agreement of
the individuals composing it. It is therefore impossible, in the nature of
things, that a private corporation be formed by law without the action of the
corporators; for the legislature has not the power to create the mutual
consent, which is essential to every contractual relation. 255

This was a direct criticism of grant theory and the offer of a new alternative-
the contract theory of corporate personality. It was an indigenous American
theory.25 6 Yet it was not totally original as it relied on the common view of the
partnership as an aggregate of its individual partners.

The validity of contractual theory was based on the introduction of general
incorporation. It was argued that in fact corporations were no longer formed by
the state by way of charters of franchise. The charters that formed corporations
under the new regime of general incorporation were in fact contracts between

254. VICTOR MORAWETZ, A TREATISE ON THE LAW OF PRIVATE CORPORATIONS 1-2 (1882).
255. Id. at ll.
256. A few Continental scholars have argued that a corporation is no more than the

aggregation of its members. They did not view the corporation as a legal entity distinct from its
members. They did not think of corporations in the context of business and were not inspired
by the introduction of free and general incorporation. Thus, the fully-developed contract theory
was peculiarly American. See HORwrrz, supra note 241, at 65-107 (discussing the development
of corporate theory in the United States and contrasting it with European theories).
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the various members and not between the group of members and the state.
They were only registered ex-post by state registrars. Contractual theory was a
powerful theory, it was argued, because it was much better than grant theory for
explaining the corporate personality in an era of general incorporation.

Morton Horwitz convincingly contended that Santa Clara v. Southern
Pacific Railroad Co.257 was a grand application of contract theory, just four
years after the publication of Morawetz's book.25 8 He put to rest the
conventional wisdom that the case was decided on the basis of real entity
theory.259 That theory was not yet available in the United States in 1886. It
was imported to the Anglo-American world by Maitland and Freund only a
decade later.260 Chief Justice Waite ruled in Santa Clara that:

The court does not wish to hear argument on the question whether the
provision in the Fourteenth Amendment to the Constitution, which forbids a
State to deny to any person within its jurisdiction the equal protection of the
laws, applies to these corporations. We are all of opinion that it does.26'

The operative outcome of this holding was that property of corporations could
not be taxed on a higher level than the property of individuals. This application
of constitutional protection to corporations did not stem from the fact that they
were real "persons" as was mistakenly believed. Horwitz demonstrated that the
Supreme Court's decision was based on contract theory2 6 2 by relying on the
arguments of John Pomeroy, counsel for the railway companies in Santa
Clara,263 and of Judge Field in a companion circuit court case.26 Pomeroy's
argument was that 'for the purpose of protecting rights, the property of all
business and trading corporations IS the property of the individual
corporators."265 Field's holding was based on a view that "the courts will
always look beyond the name of the artificial being to the individuals whom it
represents. 

2 6 6

257. Santa Clara v. S. Pac. R.R. Co., 118 U.S. 394 (1886).
258. See HORWITZ, supra note 241, at 65-78 (discussing Santa Clara and its effects).
259. Id.
260. See id. at 70-72 (highlighting the importance of Maitland and Freund in introducing

real entity theory to English and American thinkers).
261. Santa Clara, 118 U.S. at 396.
262. HORWITZ, supra note 241, at 66-72.
263. See id. at 69-70 (quoting and summarizing the arguments of defense counsel).

264. See id. (citing the reasoning of Judge Field in San Mateo v. S. Pac. R.R. Co., 13 F.
722, 743-44 (C.C.D. Cal. 1882)).

265. Id. at 70 (emphasis in original).
266. Id. (quoting San Mateo, 13 F. at 743-44).
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Pro-business jurists preferred contract theory because it advanced the
application of constitutional rights to corporations via their shareholders. It de-
legitimized state and federal regulation of business corporations as such
regulation would violate the emerging principle of freedom of contract. In the
mid-1880s, contract theory was seen as the new trump card of rising big
businesses.

267

It did not take long for scholars and big business to realize that contract
theory did not solve all of their problems and could have adverse consequences.
Some of the problems that eroded grant theory were not better addressed by
contract theory. The issues of jurisdiction and litigation in corporate affairs
were only further complicated by the move from the corporation to individual
shareholders who were now spread throughout the country.268

Contract theory could not be squared with the limited liability attribute of
business corporations.269 When corporations are equated with their
shareholders, there is no justification for limiting the access of creditors to the
private property of these shareholders.270 There is no justification for allowing
shareholders a privilege that is not allowed to individuals. There is some
inconsistency between the promotion of contractual freedom within
corporations based on contract theory and intervention in the freedom of
contract between corporations and their creditors by imposing limitation of
liability.

2 7 1

Contract theory did not fit corporations' majority-based decisionmaking
procedures well. Contractual conceptions better fit a model based on the
unanimous consent of all parties to any change in original arrangements,
embodied in the charter or elsewhere. Minority shareholders could rely on

267. See HORWITZ, supra note 241, at 75 (stating that during the 1880s legal writers began
conceptualizing the corporation as a creature of free contract among individual shareholders
similar to a partnership).

268. See Young, supra note 246, at 2-3 (reasoning that the changing body of a juristic
person results in complete uncertainty as to its residency at any given time).

269. See Mary Stokes, Company Law and Legal Theory, in LEGAL THEORY AND THE
COMMON LAW 155, 164 (William Twining ed., 1986) (stating that if the company was "viewed
as no more than a contractual association between the members much like a partnership, it was
difficult to explain why each shareholder should not be liable for the full extent of any debts, as
was the case in a partnership").

270. See id. (finding that when a corporation is treated as a sum of contracts between
shareholders, the contractual relationship is the same as between partners in a partnership, and a
partnership does not grant limited liability to its partners).

271. See id. ("[T]he legal doctrine had drawn upon conflicting conceptions of the company
to legitimate limited liability and to endorse the power conferred upon directors to manage the
company.").
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contract theory in objecting to majority-based decisionmaking and charter
amendments.

272

The politics of contract theory turned out to be indeterminate. The theory
could legitimize varying attitudes, policies and doctrines. It could serve
competing interests: Those of small corporate shareholders and those of
corporate directors and managers; those of supporters of big business and those
who wanted to return to the good old days of family firms and small
partnerships; those who objected to state intervention and those who supported
it. It belonged more to the world of yesterday, when business was mainly
conducted by partnerships, than to that of its time, when business was
conducted increasingly by large publicly held joint-stock corporations.

The criticism of contract theory mounted before the import of real entity
theory. In 1885 a note in the American Law Review suggested such:

A corporation, in most of its relations, acts as a unit, and it is, for the most
part, convenient to view it as a unit, and to regard it as a person in law; but
in many relations, the proper idea of a corporation is not that of a person,
but that of an aggregation of persons, or a kind of limited partnership. The
efforts of practical jurisprudence should be to regard it as a unit, or as a
collection of persons according to the relation in which it acts in a given
instance.

273

The author of the note admits that in many respects the aggregate-contract
theory does not fit the reality of corporations. The call is to pragmatically
combine the grant and contract theories.

By 1892, the attack on contract theory, and its apostles Morawetz and
Taylor, was harsh:

The main value of a corporate charter arises from the fact that powers and
privileges are thereby acquired which individuals do not posses. It is this
that makes the difference between a business corporation and a
partnership.... [A corporation] should rather hold to its independence and
insist upon the fact of its existence as a distinct entity under any and all
circumstances. Any mingling of corporate existence with the existence of
the shareholders will weaken corporate rights.274

The call here is no longer for a combination of the two theories: It is for full
rejection of contract theory and a return to grant theory. Grant theory better
protects corporations and, presumably, their shareholders. Contract theory did

272. See JOSEPH K. ANGELL & SAMUEL AMES, TREATISE ON THE LAW OF PRIVATE
CORPORATIONS AGGREGATE 569 (11 th ed. 1882) (stating that stockholders who do not assent to
charter alterations are absolved from liability on their subscriptions to capital stock).

273. Note, The Legal Idea of a Corporation, 19 AM. L. REv. 114, 116(1885).
274. Dwight A. Jones, A Corporation as 'A Distinct Entity', 2 COuNSELLoR 78,81 (1892).
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not hold after the initial enthusiasm of the 1880s. By the time real entity theory
was imported from Britain and Germany, it primarily encountered the revived
grant theory, not the newer and short-lived contract theory.275 The chronology
suggested here, which is somewhat different from Horwitz's, demonstrates that
corporate personality discourse went through a stage of reshaping first by
domestic dynamics, and only at a second, unrelated stage, by infusion from the
outside.

As Horwitz convincingly clarified, real entity theory was not part of
American discourse until Freund imported it from Germany.276 Freund's The
Legal Nature of Corporations277 not only transmitted German ideas but also
contextualized them among American theories and doctrines, examined them
critically, and adapted them to the American reality.278 Freund's book was full
of interesting insights-a book ahead of its time. However, Freund, like
Gierke, and for the same reasons, was not particularly interested in the
association of capital in the form of business corporations, as distinct from the
association of persons. He was a political scientist and later an administrative
law scholar, not a corporate law scholar. At about the same time, Gierke's
ideas were also being imported into the United States via England and
Maitland. 279  But Maitland was not particularly interested in business
corporations either. By 1901, the ends were tied together for the first time in
the United States by Pepper's Brief Introduction to the Study of the Law of
Associations,280 which presented Maitland's latest work, Freund's book, and
Gierke's influence on both.28'

Hale v. Henkel,282 decided in 1906, is considered the first U.S. Supreme
Court case to apply real entity theory.283 In that case, the Court refused to apply

275. See HORWITZ, supra note 241, at 74 (stating that the entity theory of the corporation
was formulated at the end of the nineteenth century after the collapse of the grant theory).

276. See id. at 71 (noting that German-trained University of Chicago Professor Ernst
Freund first noticed Gierke's work).

277. See supra notes 64-67 and accompanying text (discussing Freund's 1897 book and
corresponding doctoral thesis written a year earlier at Columbia University).

278. See HORWITZ, supra note 241, at 101 (explaining that Freund sought to translate
Gierke's Hegelian analysis for a practical-minded and anti-metaphysical bar).

279. See RtNCiMAN, supra note 3, at 64 (describing the introduction of Gierke's work).
280. George W. Pepper, Brief Introduction to the Study of the Law ofAssociations, 40 AM.

L. REGISTER (NEW SERIES) 255 (1901).
281. See HORWITZ, supra note 241, at 98 (finding that Pepper introduced Maitland's work

on Gierke to an American audience in 1901).
282. Hale v. Henkel, 201 U.S. 43 (1906).
283. See HORWITZ, supra note 241, at 73 ("[T]he first Supreme Court natural entity opinion

was the 1906 decision in Hale v. Henkel, extending Fourth Amendment protections to a
corporation."); Carl J. Mayer, Personalizing the Impersonal: Corporations and the Bill of
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the Fifth Amendment to the self-incrimination of a corporation.284 However, on
its own initiative, it applied Fourth Amendment protection against unreasonable
searches and seizures.28 The decision was novel in that the Court protected
corporations under the Bill of Rights, rather than the Fourteenth Amendment; that
it did so on its own initiative; and that the meaning of the decision was to protect
big business from regulation, namely the Sherman Act, the proclaimed purpose of
which was to check further growth of big business. This was the first application
of constitutional protection to corporations after real entity theory was imported
into the United States. Though the opinions did not include any express reference
to corporate theory or to the scholars who advocated it, one can find traces of the
theory in the texts. Justice Brown, when refusing to apply the Fifth Amendment,
first makes a remark in line with grant theory: "[T]he corporation is a creature of
the state. It is presumed to be incorporated for the benefit of the public. It
receives certain special privileges and franchises, and holds them subject to the
laws of the State and the limitations of its charter. Its powers are limited by
law. ''286 Then, when deciding to apply the Fourth Amendment, he states:

A corporation is, after all, but an association of individuals under an assumed
name and with a distinct legal entity. In organizing itself as a collective body
it waives no constitutional immunities appropriate to such body. Its property
cannot be taken without compensation. It can only be proceeded against by
due process of law, and is protected under the Fourteenth Amendment,
against unlawful discrimination .... Corporations are a necessary feature of
modem business activities, and their aggregated capital has become the
source of nearly all great enterprises. 8 7

This is the closest hint at real entity theory. The corporation is protected not as a
byproduct of the protection of its members, as contract theory would hold, but
rather because "such body"-a corporation-is the bearer of rights and
protections. The corporation is a social and economic phenomenon, not merely
the creation of state and law. The fact that it is a real entity justifies a wide set of
constitutional protections, based on the Bill of Rights and the Fourteenth
Amendment.288

Rights, 41 HASTINGs L.J. 577, 592 (1990) (stating that the Court applied the Bill of Rights
protection to the corporation, which was traditionally used to protect persons, not corporations).

284. See Hale, 201 U.S. at 75 (finding a corporation is subject to the laws of the state that
granted their charter; hence, the state has the right to inquire into the abuse of such privileges).

285. See id. at 76 (applying a.test of reasonableness to determine that the order for the
production of books and papers constituted an unreasonable search and seizure, while holding
that the defendant, "be he individual or corporation, is entitled to protection").

286. Id. at 74.
287. Id. at 76.
288. See id. ("In organizing itself as a collective body it waives no constitutional
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Until the transplantation of real entity theory, one had to choose between the
privilege of limited liability, the majority decisionmaking rule and other state-
conferred privileges that came with grant theory on one hand, and the various
constitutional rights that were reserved only to natural "persons" and "citizens"
that could be applied to corporations only through contract theory, on the other.
The import of real entity theory into the United States and into the business
organization context enabled enterprises to hold for both rights and privileges.289

The introduction of real entity theory opened up new venues for applying theory
to doctrine. The theory could be used to legitimize the strengthening of directors
at the expense of shareholders. Contract theory viewed directors as agents of the
shareholders, and as such, limited in various respects. Real entity theory could
view directors as organs and as a manifestation of the corporation, holding all its
powers. It could serve as a basis for abolishing the ultra vires doctrine. This
doctrine hindered the entrance of business corporations into new fields of activity
when opportunity arose. Its abolishment was a prerequisite to the advance of the
merger movement. Real entity theory could release corporations, their majority
shareholders and their directors from old shackles, but it did not postulate or
determine a change. In fact, real entity theory did little to define the internal
relationships within a corporation; it was an underdetermined theory in this
respect. But its indeterminacy was historically constructed. The contract and
grant theories were not underdetermined in the same manner. Real entity theory
became available only after 1900,290 and it had a legitimizing effect only as long
as the discourse in which it was utilized was alive and reputable. It was
underdetermined only in the United States and only with respect to a
corporation's internal affairs.

IX Conclusion

In 1926, John Dewey was the first to demonstrate the manipulability and
indeterminacy of the three corporate personality theories. 291 "Each theory has

immunities appropriate to such body.").
289. See Hagar, supra note 4, at 581 (finding that the real entity theory offers the best

explanation of the notion that corporations possess natural rights and the trend toward
redistributing corporate power in favor of directorial and managerial elites as opposed to
shareholders).

290. See HORwrrz, supra note 241, at 73 (explaining that the Supreme Court first used the
real entity theory in 1906).

291. See John Dewey, The Historic Background of Corporate Legal Personality, 35 YALE
L.J. 655, 669 (1926) ("The fact of the case is that there is no clear cut line, logical or practical,
through the different theories that have been advanced and which are still advanced in behalf of
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been used to serve the same ends, and each has been used to serve opposing
ends., 292 When Horwitz historicized the theories over sixty years later, he
agreed that they could be used in the abstract to advance a wide variety of
conflicting political ends. But he also asserted that, in a given historical
context, not all theories could be used to advance any particular political end:
"They carried with them considerable legal and intellectual baggage that did not
permit random deployment or infinite manipulability., 293  For example,
Horwitz demonstrated that in the United States at the turn of the twentieth
century, real entity theory could serve the needs of directors and controlling
shareholders of big business, while contract theory could not.294

In writing this Article, I aimed to go beyond the historicizing of the
theories and to historicize the discourse itself. Not only was the utilization of
each of the three corporate theories historically constrained, but so was the
utilization of the corporate theories discourse. In this Article, I was interested
in such questions as: Why was there a debate over corporate theories in one
geographical site but not in another? In one period but not in another? Which
theories were played against each other in each site and time? For which
spheres of activity and which types of associations was the discourse
considered to be relevant in each site and time? I hopefully demonstrated that
the importation of the discourse depended on unique intellectual junctures and
personal contingencies. The extent to which the discourse was transplanted
was not merely the result of manipulability of the three corporate theories.
State structures, political concerns, legal frameworks, and historical dynamics
also constrained the drifting of the discourse. Consequently, I reject Dewey's
interpretation of the nature of the discourse as ahistorical and add a dimension
to Horwitz's account by taking the discourse, rather than the theory, as the unit
of analysis.

In the context of political theory, real entity theory served different
ideological camps and fought different nemeses in Germany and the Anglo-
American world, taking almost no hold in the United States. In the context of
trade unions, real entity theory was transplanted into the United States and
Britain, not only to serve completely opposite classes than those in Germany,
but also with respect to issues that would have been irrelevant in Germany.
Timing, which Dewey ignored, is also an issue relevant to real entity theory.

the 'real' personality of either 'natural' or associated persons.").
292. Id.
293. HORWITZ, supra note 241, at 106.
294. See id. at 68 (stating that the rise of real entity theory was a major factor in

legitimating big business and none of the other theories could have provided as much
sustenance to a newly organized enterprise).
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The circumstances that allowed the U.S. Supreme Court to apply the theory
arose more than a decade after it was applied in the House of Lords. In the
context of city governance, no political group in Germany or Britain found it
useful to transplant the discourse on real entity theory. In the United States,
however, real entity theory, but not the others, was found to advance the ends
of city self-government.

In the context of business organization, as Horwitz convincingly
demonstrated, each theory became available in a different period. Even if real
entity theory could have been useful for big business throughout the last quarter
of the nineteenth century, it was unavailable in the United States at that time.
Because real entity theory had been available in Germany since 1868, the
intellectual junctures and personal contingencies for its transplantation into the
United States existed. But its availability did not lead to its utilization there.
The business organization context was not a concern for Gierke, who did not
yet perceive the consequences of industrialization and the rise of big business
and thus did not see any reason to use the real entity theory in this context.
Because British disputes involved private companies, particularly single person
companies, real entity theory was practically irrelevant to any of the camps in
resolving this dispute. Thus, even in the context of business organization,
which scholars viewed as the context in which the potential for manipulability
and indeterminacy was the highest, manipulation did not have an effect in
Germany or Britain. Opportunities for theoretical manipulation are available
only when problems arise in specific historical periods, venues, and contexts.

Why did the corporate personality discourse die out? In Germany, the
main reason was the approval of the German Civil Code in 1896 and its
enforcement beginning January 1, 1900. The Code also signaled the end of the
vehement debate between the Romanists and the Germanists; hence the
historical school exhausted its purpose and new jurisprudential concerns and
schools emerged. The famed Gierke had lost considerable influence. The last
volume of Gierke's Genossenchafsrecht was published twenty-two years after
the third volume and thirty-five years after the first volume, which had the
greatest impact in Britain. By 1913, Gierke was no longer the intellectual
forerunner and his ideas may have been considered eccentric.

In a way, the discourse in Britain and the United States only began when
the discourse in Germany neared its end. In Britain, the growing contradictions
in political pluralist writings and the growing cleavages among them are
considered the main causes for its demise. World War I led to disengagement
with German jurists and to general anti-German sentiments. After the war,
British syndicalism died out. Italian fascists and other European conservatives

1476



THE TRANSPLANTATION OF THE LEGAL DISCOURSE

appropriated some corporatist and syndicalistic ideas making them less
attractive to British liberals.

In the United States, corporate personality discourse died out later, around
the middle of the 1920s. Most of the reasons for its demise were domestic and
unrelated to causes elsewhere. At this time, John Dewey criticized its
manipulability. 295 Realists, such as Felix Cohen and Max Radin, criticized

296abstract theories as useless for deciding concrete cases. Thurman Arnold
argued that the personification discourse affected cultural conceptions of the
corporation in an irreversible manner.297 For Arnold, the discourse was not
nonsense; it had simply run its full course.298 Adolf Berle and Gardiner Means
shifted the emphasis from the nature of corporate personality to a focus on the
rise of a new type of property: They examined corporations as performing
state-like functions.299 The different timing and causes of the wane of corporate
personality discourse in the three venues further supports my claim that the
discourse, its manipulability and its effects can only be understood historically.

I believe that observing the different patterns of expansion of corporate
personality discourse in different venues, periods, institutional settings and
contexts can provide valuable insights. The intellectual history of the
transnational dimensions and multifaceted contexts of this discourse provides
insight into the journeys of legal discourses, their transplantation, the formation
of legal-historical narratives and the interplay between theory, doctrine and
policy. Several transnational legal discourses are ongoing today relating to the
purpose of the corporation and the most efficient structure of corporate
governance. The American shareholder-oriented model of the corporation and
the widely dispersed American model of the public corporation are traveling
around the globe. Foreign corporations are struggling with the shareholder-

295. See Dewey, supra note 291, at 669 ("Each theory has been used to serve the same
ends, and each has been used to serve opposing ends.").

296. See Felix S. Cohen, Transcendental Nonsense and the Functional Approach, 35
COLuM. L. REV. 809, 813-14 (1935) (finding that the actions of the court regarding corporate
liability are not justifiable and that the question ofjustifiability must be answered in non-legal
terms); Max Radin, The Endless Problem of Corporate Personality, 32 COLuM. L. REV. 643,
667 (1932) (stating that an entity "consists of nothing more than a name by which a complex
can be dealt with in discourse").

297. See THuRMAN W. ARNOLD, THE FOLKLOREOFCAPrrALISM 185 (1937) (explaining that
the personification of great industrial enterprises has caused men to equate restraints upon
industry to restraints on their own personal freedom, similar to man's relationship with
ecclesiastical organizations in the Middle Ages).

298. See id. at 203-05 (explaining the purpose of personification during times of great
economic depression).

299. See generally ADOLF BERLE & GARDINER MEANS, THE MODERN CORPORATION AND
PRIVATE PROPERTY (1932).
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oriented and the controlling-shareholder models.300 Despite the significant
differences between the early twentieth century discourse and the early twenty-
first century discourse, a transnational study of the latter, along the lines
suggested in this Article, may prove insightful.

300. See generally Mary O'Sullivan, The Innovative Enterprise and Corporate
Governance, 24 CAMBRIDGE J. ECON. 393 (2000) (critiquing the shareholders-as-owners model).
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