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investigations and formalized criminal complaints against 16
suspects.'”®  The representatives pointed out however that these
people had not been charged with forced disappearance — a crime
against humanity — because at the time no such crime existed under
the Peruvian criminal code, and that decision had “resulted in a
different focus on the investigation in the instant case and in
allowing the indictees to remain at large.”'® In 2004, the Peruvian
judiciary created the National Criminal Chamber, with jurisdiction to
hear ‘“‘crimes against [hJumanity and crimes that constituted cases of
violations to human rights,” and in 2005, the indictees were charged
with forced disappearance.'® In 2007-08, four of the accused were
found guilty of forced disappearance and the presiding court
specifically rejected their defense that forced disappearance did not
exist under Peruvian law at the time of the offense, and found that
certain elements of the crime of forced disappearance continued until
the bodies were located, and prosecution of the ongoing crime was
therefore permitted.'® An appeal by those convicted was rejected on
this same rationale.'®

This means of judicially addressing an impediment to meaningful
prosecution can serve as an example to others facing the challenge of
holding persons accountable for crimes that occurred many years
prior. Problems of this nature are frequent in the context of regional
human rights litigation, and representatives have had to face
impediments to justice arising from statutes of limitation, the
prohibition against instituting criminal proceedings against the same
person for the same crime twice (“‘double jeopardy”), and amnesty
laws that prohibit prosecution of members of former authoritarian
regimes.'® For example, a statute of limitations was one of the
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problems mentioned above in the short discussion of Zambrano-
Vélez et al. v. Ecuador, and it has acted as an impediment to
prosecution in other Ecuadorian cases, such as Benavides-Cevallos v.
Ecuador.'® The compliance proceedings in Bulacio v. Argentina
provide one example of a case in which a national court has rejected
a defense based on a statute of limitations, finding that such a statute
cannot act as an impediment to the investigation and prosecution of
human rights violations.'"™  Despite this important judicial
development in that case, the compliance jurisprudence indicates that
the investigation had yet to conclude 17 years after the violations,
and the courts remained susceptible to the delay tactics of the
defense.'™ This is an important reminder of the complexity of
implementing investigation orders and that representatives must have
both legal arguments in their arsenal about the inapplicability of
limitations on review as well as perseverance, and that the latter is
often most valuable.

Finally, even in those cases in which an investigation is
completed, and a prosecution effectively carried out, there are
potential impediments to the actual punishment of those responsible.
Perhaps one of the most salient examples is from Myrna Mack-
Chang v. Guatemala'®, the case of the politically motivated
extrajudicial execution of the well-known anthropologist Myrna
Mack. The order to investigate, prosecute and punish the perpetrator
is the only outstanding element of the Court’s reparations decision;
indeed, the state has satisfactorily complied with a wide range of
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monetary, symbolic, legislative and administrative measures.'”! As
early as 2004, Juan Valencia Osorio, the man sentenced to 30 years
in prison for the murder of Myma Mack has been at large.'”
Important measures that have been taken are to solicit the support of
INTERPOL,”™ and to convene an “Expediting Committee”
composed of the Supreme Court of Justice, the Ministry of
Government, the Office of the Attorney General, and the Attorney
for Human Rights for the purpose of locating and arresting Osorio.'*
The state further indicated that it had set up fixed surveillance posts
and dedicated two investigators to locating Osorio; nevertheless, the
representatives observed that none of these actions have resulted in
an arrest and raised serious questions about the government’s actual
commitment to this goal.’® While the representatives are right to
denounce the compliance failure, the measures implemented by the
state may provide a framework for how to pursue such an arrest.

Without a doubt, that only one out of 57 orders to investigate,
prosecute, and punish perpetrators of human rights abuse has been
fully implemented raises significant questions about the potential for
inter-American litigation to achieve this goal. However, when
incremental successes are shared with the entire community of
victims’ representatives and failures are analyzed to better
understand the weaknesses of justice systems and the targets for
needed reform, compliance strategies can also feed into the larger
movement to promote the rule of law. The existing compliance
jurisprudence provides insights and experiences that can help those
committed to this endeavor, and it merits more emphasis by
representatives in the inter-American system.
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CONCLUSION

Human rights litigation and advocacy at their best provide a
creative, strategic and indefatigable force to compel states to fulfill
their fundamental rights-based responsibilities to those subject to
their authority. The inter-American system has played an important
role in this regard, helping Latin America move beyond a troubling
era of violent dictatorship, and providing a regional platform to
debate core democratic values such as non-discrimination, free
expression, and access to justice. The Inter-American Court, as the
highest authority within that system, has been a beacon of hope for
the marginalized and abused peoples of the Americas, and as an
institution it has responded to this population by steadily increasing
the prominence of the role for their representatives in Court
proceedings. The historical decision in 2001 to create a private right
of petition for victims’ representatives,'”® followed by the 2010
reform making the representatives the principal actor in cases before
the Court, creates an expectation that victims’ voices will be heard."”’
Accordingly, there is an increased responsibility for victims’
representatives to make sure that the participation of the intended
beneficiaries of this litigation is meaningful, and that their voice is
genuine.

The compliance supervision procedures of the Inter-American
Court provide an important opportunity for victims’ representatives
to more faithfully counsel their clients about the likely results of
litigation and to strategize more effectively to attain those results. In
this way, the intended beneficiaries of the litigation can have a more
meaningful role in the case that bears their name, and the
legitimizing effect that they lend to the effort is of substance, rather
than merely form. After all, the wide range of reparations made
available to litigants in the inter-American system mean very little if
they are not communicated to the people they are directed towards,
and if they do not have the opportunity to prioritize among them.
With those priorities in place, and with informed likelihoods of
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success attached to each, the earnest advocacy endeavor that must
accompany all human rights litigation finds its north.  The
compliance jurisprudence of the Court should be a point of reference
for all representatives in devising the creative strategies that will
bring the victims of human rights abuse the reparation, recognition,
and guarantee of non-repetition that they so desire.






