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is of a dramatically different and less palpable nature 
than that involved in the procedures which historically 
gave rise to the Fifth Amendment guarantee .... 

"I think that the Court in this case stretches the con­
cept of compulsion beyond all reasonable bounds, and 
that whatever compulsion may exist derives from the 
defendant's choice not to testify. not from any comment 
by court or counsel. . . . rTJhe jury will. of course, 
realize th[el quite evident fact [that the defendant has 
chosen not to testify]. even though the choice goes un­
mentioned." !d., at 620-621 �(�S�T�E�W�~�R�T�.� J .. ciissenting). 

The one person who usually knows most about the critical 
facts is the accused. For reasons deeply rooted in the his­
tory we share with England, the Bill of Rights included the 
self-incrimination clause that enables a defendant in a crim­
inal trial to elect to make no contribution to the fact-finding 
process. But nothing in the clause requires that jurors­
who have been instructed that the defendant is presumed 
to be innocent and that this presumption can be overridden 
only by evidence beyond a reasonable doubt---should be told 
not to draw logical inferences when a defendant chooses not 
to explain incriminating circumstances. As former Califor­
nia Chief Justice Traynor commented. judges and prosecu­
ton: should bo able to explain that "a jury [may l draw 
unfavorable inferences from the defendant's failure to ex­
plain or refute evidence when he could reasonably be ex­
pected to do so. Such comment would not be evidence and 
would do no more than make clear to the jury the extent of 
its freedom in drawing inferences." Traynor. The Devils of 
Due Process in Criminal Detection, Detention, and Trial, 33 
U. Chi. L. Rev. 657, 677 (1966); accord, Schaefer, Police 
Interrogation and the Privilege Against Self-Iucrimiuatiqn, 
61 · Nw. U. L. Rev. 506, 520 (1966). 
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I therefore would have joined JusTICES STEWART and 
WHITE in dissent in Griffin. But Griffin is now the law, and 
based on that case the present petitioner was entitled to the 
jury instruction that he requested. I therefore join the: 
opinion of the Court .. 
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JusTICE PowELL, concurring. 

Although joining the opinion of the Court, I write briefly 
to make clear that, for me, this result is required by prece­
dent, not by what I think the Constitution should require. 

The Fifth Amendment, applicable to the States through the 
Foureenth, provides that no person "shall be compelled in 
any criminal case to be a witness against himself." The 
question in Griffin v. California, 380 U. S. 609 (1965), was 
whether this proscription was violated if jurors were told 
that they could draw inferences from a defendant's failure 
to testify. The Court held that neither the judge nor the 
prosecutor could suggest that jurors draw such inferences. 
A defendant who chooses not to testify hardly can claim 
that he was compelled to testify. The Court also held, 
nevertheless, that any "penalty imposed by courts for exer­
cising [this] constitutional privilege" cannot be tolerated 
because "[i]t cuts down on the privilege by making its asser­
tion costly." !d., at 614. 

JusTICE STEWAR'l''s dissenting opinion in Griffin, in which 
JusTICE WHITE joined, responded persuasively to this de­
parture from the language and purpose of the self-incrim­
ination clause. JusTICE STEWART wrote: 

"We must determine whether the petitioner has been 
'compelled ... to be a witness against himself.' Com­
pulsion is the focus of the inquiry. Certainly, if any 
compulsion he detected in the California procedure, it 
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is of a dramatically different and less palpable nature 
than that involved in the procedures which historically 
gave rise to the Fifth Amendment guarantee .... 

"I think that the Court in this case stretches the con­
cept of compulsion beyond all reasonable bounds, and 
that whatever compulsion may exist derives from the 
defendant's choice not to testify. not from any comment 
by court or counsel. . . . [T]he jury will. of course, 
realize th[el quite evident fact [that the defendant has 
chosen not to testify], even though the choice goes un­
mentioned." Id., at 620-621 (STEWART, J .. dissenting). 

The one person who usually knows most about the critical 
facts is the accused. For reasons deeply rooted in the his­
tory we share with England. the Bill of Rights included the 
!Self-incrimination clause that enables a defendant in a crim­
inal trial to elect to make no contribution to the fact-fillding 
process. But nothing in the clause requires that jurors­
who have been instructed that the defendant is presumed 
to be innocent and that this presumption can be overridden 
only by evidence beyond a reasonable doubt-should be told 
not to draw logical inferences when a defendant chooses not 
to explain incriminating circumstances. As former Califor­
nia Chief Justice Traynor commented. judges and prosecu­
torr. should be able to explain that "a jury [mayl draw 
unfavorable inferences from the defendant's failure to ex­
plain or refute evidence when he could reasonably be ex­
pected to do so. Such comment would not be evidence and 
would do no more than make clear to the jury the extent of 
its freedom in drawing inferences." Traynor. The Devils of 
Due Process in Criminal Detection. Detention, and Trial. 33 
U. Chi. L. Rev. 657. 677 (1966); accord, Schaefer. Police 
Interrogation and the Privilege Against Self-Incriminatiqn, 
fH Nw. U. L. Rev. 506, 520 (1966). 
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I therefore would have joined JusTICES STEWART and 
WHITE in dissent in Griffin. But Griffin is now the law, and 
hased on that case the present petitioner was entitled to the 
jury instruction that he requested. I therefore join the: 
·opinion of the Court .. 
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JusTICE PowELL, concurring. 

Although joining the opinion of the Court, I write briefly 
to make clear that, for me, this result is required by prece­
dent, not by what I think the Constitution should require. 

The Fifth Amendment, applicable to the States through the 
Fourteenth, provides that no person "shall be compelled in 
any criminal case to be a witness against himself." The 
question in Griffin v. California, 380 U. S. 609 (1965), was 
whether this proscription was violated if jurors were told 
that they could draw inferences from a defendant's failure 
to testify. The Court held that neither the judge nor the 
prosecutor could suggest that jurors draw such inferences. 
A defendant who chooses not to testify hardly can claim 
that he was compelled to testify. The Court also held, 
nevertheless, that any "penalty imposed by courts for exer­
cising [this] constitutional privilege" cannot be tolerated 
because "[i]t cuts down on the privilege by making its asser­
tion costly." Id., at 614. 

JusTICE STEWART's dissenting opinion in Griffin, in which 
JusTICE WHITE joined, responded persuasively to this de­
parture from the language and purpose of the self-incrim­
ination clause. JUSTICE STEW ART wrote: 

''We must determine whether the petitioner has been 
'compelled ... to be a witness against himself.' Com­
pulsion is the focus of the inquiry. Certainly, if any 
compulsion be detected in the California procedure, it 
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is of a dramatically different and less palpable nature 
than that involved in the procedures which historically 
gave rise to the Fifth Amendment guarantee .... 

"I think that the Court in this case stretches the con­
cept of compulsion beyond all reasonable bounds, and 
that whatever compulsion may exist derives from the 
defendant's choice not to testify, not from any comment 
by court or counsel. . . . [T]he jury will, of course, 
realize th[e] quite evident fact [that the defendant has 
chosen not to testify], even though the choice goes un­
mentioned." Id., at 620- 621 (STEWART, J. , dissenting). 

The one person who usually knows most about the critical 
facts is the accused. For reasons deeply rooted in the his­
tory we share with England, the Bill of Rights included the 
self-incrimination Clause, which enables a defendant in a 
criminal trial to elect to make no contribution to the fact­
finding process. But nothing in the Clause requires that 
jurors not draw logical inferences when a defendant chooses 
not to explain incriminating circumstances. Jurors have 
been instructed that the defendant is presumed to be inno­
cent and that this presumption can be overridden only by 
evidence beyond a reasonable doubt. California Chief Jus­
tice Traynor commented that judges and prosecutors should 
be able to explain that "a jury [mayl draw unfavorable in­
ferences from the defendant's failure to explain or refute evi­
dence when he could reasonably be expected to do so. Such 
comment would not be evidence and would do no more than 
make clear to the jury the extent of its freedom in drawing 
inferences." Traynor, The Devils of Due Process in Crim­
inal Detection, Detention, and Trial, 33 U. Chi. L. Rev. 657, 
677 (196.6); accord, Schaefer, Police Interrog,ation and the 
Privilege Against Self-Incrimination, 61 Nw. U. L. Rev. 506, 
520 (1966) , 
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I therefore would have joined JusTICES STEWART and 
WHITE in dissent in Griffin. But Griffin is now the law, and 
based on that case the present petitioner was entitled to the 
jury instruction that he requested. I therefore join the 
opinion of the Court. 
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Time for Actl"On 
r~ nation may be on the verge of 

experiencing a badly needed and too­
long-delayed all-out war on violent 
crime. 

Last Sunday's dramatic call from 
Chief Justice Warren Burger for 
strong anti-crime measures has 
drawn favorable comment, even 
from some sources that normally 
differ sharply with the chief justice 
on judicial philosophy. 

Then on Wednesday came the 
welcomed report that Justice 
Department officials, in the new 
Reagan administration, are 
developing proposals to beef up the 
federal government's ability to fight 
violent crime. One purpose, as a 
news story put it, Is to counter­
balance what administration of­
ficials see as "the courts' 
longstanding emphasis on the legal 
rights of defendants." 

Under consideration are pro­
posals to make murder-for-hire a 
federal offense, to permit judges to 
keep potentially dangerous accused 
persons in custody pending trial in­
stead of requiring release if ball Is 
provided, to establish a victim com­
pensation fund, to provide new 
protections for crime victims and 
witnesses, and to make a prison sen­
tence mandatory for any person 
committing a crime in which a 
weapon is used or someone Is in­
jured. 

"We have established a system of 
criminal justice that provides more 
protection, more safeguards, more 
guarantees for those accused of 
crime than any other nation In all 
history," Chief Justice Burger 
declared in his speech to the 
American Bar Association. So many 
safeguards, he suggested, that there 
now may be "a dangerous imbal­
ance" in favor of the accused. 

One reason for the imbalance is 
found in such court decisions as that 
in Griffin vs. California, a case 
decided on a 6-to-2 vote of the 
Supreme Court in 1965. 

An issue in that case was whether a 
prosecutor could comment on the 
failure of a defendant to take the wit­
ness stand in his own trial. The court 
held that the defendant's Fifth 
Amendment right against self­
incrimination would be violated by 
such comment. 

It is reaching far into left field to 
read any such prohibition into the 
amendment's statement that "no 
person ... shall be compelled in any 
criminal case to be a witness against 
himself." The protection is against 
the defendant being forced to 
testify; calling attention to the fact 
that a defendant has availed himself 
of that protection is not forcing him 
to testify. 

Former C]lief Juatlce Walter ,V. 
S~efi:& of the IIIinois Supreme 
Court put the matter in perspective 
when he wrote: 

"It is entirely unsound to exclude 

from consideration at the trial the 
silence of a suspect Involved In cir­
cumstances reasonably calling for 
explanation, or of a defendant who 
does not take the stand. It therefore 
seems to me Imperative that the 
privilege against self-incrimination 
be modified to permit comment 
upon such silence." 

Justices Potter Stewart and Byron 
White, who were on the court in 1965 
and are on the court today, dissented 
on the Fifth Amendment decision, 
declaring that'' the court In this case 
stretches the concept of compulsion 
beyond all reasonable bounds .... '' 
They said if a prosecutor called at­
tention to a defendant's failure to 
take the stand, the defendant's 
lawyer would have the opportunity 
to offer reasons for that failure, if he 
wished to do so. We suspect that 
several of the colleagues of Justices 
Stewart and White on the present 
court - a markedly different court 
from that of 1965- would agree with 
the dissenters in the 1965 case, but 
the court is so reluctant to overturn 
previous decisions that it probably 
would not change the ruling if an op­
portunity to do so arose. 

Meanwhile, evidence that the 
public is fed up with violent crime 
and is demanding action is pointed 
out in Richard Reeves' column on 
the opposite page today. He cites a 
Los Angeles newspaper poll reveal­
ing that 77 percent of those persons 
questioned believe the courts do not 
deal harshly enough with criminals. 
Says Reeves: "People, at least the 
ones I've talked with, are scared and 
angry - much more so than I can 
ever remember." 

If the people get angry enough, the 
administrative, legislative and 
judicial branches of government at 
all levels will respond with forceful 
action against crime. It is a response 
that is long overdue. 

Public opinion is stron­
ger than the Legislature, 
and nearly as strong as 
the Ten Commandments. 

CHARLES DUDLEY 
WARNER 

tN1 Or Ct'ucago Tubunt NY Ntwl $ynd Inc 
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