NOTICE TO COUNSEL
This case probably will be called at the session of court
1
to be held
•
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7132

VIRGINI A:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday the 6th day of December, 1968.
UTICA MUTUAL INSURANCE COMPANY AND
SAFEGUARD INSURANCE COMPANY,
Appellants,
against

NATIONAL INDEMNITY COM:PANY AND
OBADIAH R. MERRICKS,

Appellees.

From the Court of Law and Chancery of the City of Roanoke
Stanford L. F ellers, Judge

Upon the petition of Utica :Mutual Insurance Company and
Safeguard Insurance Company an appeal is awarded them
from a decree en tered by the Court of Law and Chancery
of the City of Roanoke on the 9th day of July, 1968, in a certain proceeding tl1en therein depending, wher ein National
Indemnity Company was plaintiff and C. P. Witt, administrator of the estate of John Taylor Brown, deceased, and
other s were defendants; upon the petitioners, or some one
fo r them, entering in to bond with sufficient security before
the clerk of the said Law and Chancer y Court in the penalty
of $300, with condition as the law directs.
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PETITION FOR DECLARATORY JUDGMENT #9473
Comes now your petitioner, National Indemnity Company,
a Nebraska corporation domesticated to do business in Virginia, and files this its p etition for a declarator y judgment
as provided by the laws of the State of Virginia in Title 8,
Section 578-585 of the Code of Virginia (Michie 1950) . Your
p etitioner r espectfully alleges the following:
1. That on or about June 2, 1964, John Taylor Brown made
application to James M. Firebaugh, insurance agent, 503 23rd
Street, N. W., Roanoke, Virginia, for a policy of automobile
liabilitv insurance on a 1961 Ford 'rhunclerbird
page 2 ~ automobile, serial number 1Y73Y106705.
2. That the said James NL Firebaugh is an agent
for Nationwide Mutual Insurance Company, but, as such, has
the privilege of tal{ing applications fo r insurance and brokering them through other agencies.
3. That I nsurers of Virginia, Incorporated, was an insurance agent for the petitioner.
4. That a written application was signed by Brown in the
presence of Firebaugh. On e of the questions and the answer
given in response thereto was the following:
"List any impairments you may have j sj None"
5. That the answer was untrue because the applicant,
Brown, was under a physician's car e and treatment for epilepsy at the time.
6. That when the application was made Brown held a
r estricted operator's license from the Commonwealth of Virginia which r equired a satisfactory medical r eport to be :filed
with the Division of Motor Vehicles semi-annually because of
this condition.
7. That after collecting a premium charge of $156.60 from
Brown and deducting his commission of $15.56, Firebaugh
sent the written application and a check for $140.04 to Insurer s of Virginia, I ncor porated.
8. That petitioner's policy of automobile liability insurance
numbered ACF21 293 covering the 1961 Ford Thund erbird
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was issued to Brown based upon the answers in the application.
9. rl'hat dnring the first policy per iod Brown traded the
1961 Ford f or a 1965 Ford Thunde rbird serial number
5Y83Z158522. A second policy number ed ACEE379963 was
issued to Brown which described the newly acquired automobile. It pr oYidccl limits of $15,000 for injury to each person,
$30,000 for bodily injury in each accident, and $5,000 property damage in each acci<lent. The policy period was Jnly 26,
1965 to July 26, 1966. A copy of said policy is atpage 3 r tach<'d hereto marked "Exhibit A".
10. 'T'hat on September 26, 1965, Brown was inYOlYed in a collision in H enry County, Virgini a, whil<' opPrating a 1%5 Forcl 1'h nncl<'rbircl whi ch r efi ult<'d in p0r. onal injury and proper ty damage to tl1 e other def endants.
J 1. That the colli sion r esulted from an epileptic seizurE>
suffer ed bY Brown \\·hich cau eel him to lo e consciousness at
the wheel of hi s car.
12. That on November 23, 1965, Brown entered into a nonwaiver agreement with a r epresentative of the petitioner
whi ch permitted the company to investigate the case and at
the same time all rights of tJ1e parties under the p olicy were
to be preser ved without any waiver of same.
13. That the petitioner was without knowledge of Brown's
concli tion and had the t rue facts been <lisclosed on the application the policy would not have been issued.
14. 'T'hat actions haYe been threatened by several of the
defendants and an actual controversy now exists as to the
rights, duties and obligations of the petitioner under its
policy of insurance. Your petitioner, t her efore, seeks a declarator y judgment constrning its policy of insurance and
specifically asks for a judicial determination avoiding the
poli cy ab initio on t.he gr ound of misrepr esentation of a material fact. The petitioner is r eady to make full r efund of all
premium charges.
Your petitioner r equests that this case be brought on for
trial as speedily as possilJh•; that if there are any factual
issues they be snhmittecl to a jury in the form of special
interr ogatories; that this J Lonorable Conrt ther eafter apply
the proper law, make an adjudication and enter its Order
accordingly.
Given under its hand thi s Sth day of F ebruary, 1966.

4
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NATIONAL INDEMNITY COMPANY
By: Gentry, Locke, Rakes & Moore
By: Richard C. Rakes
Attorneys for National Indemnity Company

Filed in the Clerk's Office the 8th day of February, 1966.
Teste : Walker R. Carter, J r ., Clerk.
Lena T est erman, D. C .
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RESPONSIVE P L EADING

For answer to that certain petition for declaratory judgment heretofore filed against him, the defendant, Obadiah R.
Merricks, now comes and says :
1. This defendant, being without sufficient information or
knowledge concerning th e matters alleged therein, neither
admits nor denies the allegation s contained in paragraphs
one (1), two (2), three (3), four (4), five (5), six (6), seven
(7) , eight (8), nine (9), el even (11), twelve (12), thirteen
(13), and fourteen (14) of said petition for declaratory
judgment, and he calls for strict proof of each and ever y a llegation.
2. The allegations contained in paragraph ten (10), of
said p etition for declaratory judgment, a r e admitted in sofar
as the same concern tl1is defendant.
3. For fnrther r esponse to said petition for declaratory
judgment, this def emlant expr essly aver s t.hat the p etitioner
is not entitl ed, on the basis of the allegations of its p etition,
to have its policy of insurance avoided ab initio as sou ght in
paragraph fourteen (14) of said petition for declaratory
judgment.
And now having full y answered said petition for declar atory judgmen t, this defendant moves the Conrt for
page 13 ~ an adjudication of such rights as h e may have in

Utica Mutual Ins. Co. v. National Indem. Co.
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the proceeding, and asks that an Order be entered
to ltis prejudice.
Obadiah R. Merricks
By: 0. Dalton Baugess
Of Counsel
James I. Moyer
306-B East Main Street
Salem, Virginia
Received Feb. 25, 1966 and filed.
Juanita Simons, Deputy Clerk.
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RESPONSIVE PLEADING
For answer to that certain petition for declaratory judgment heretofore filed against it, the defendant, BurroughsWhite Chevrolet Corporation, now comes and says :
1. This defendant, being without sufficient information or
lmowledge concerning the matters alleged therein, neither
admits nor denies the allegations contained in paragraphs
one (1 ), two (2), t}ll'ee (3), four (4), five (5), si._x (6), seven
(7), eight (8), n ine (9), elC\;en (11), twelve (12), thirteen
(13), and fourte en (14) of said p etition for declaratory judgment, and it calls for stl·ict proof of each and every such allegation.
2. 'rhc allegations contained in paragraph t en (J 0) , of said
petition for declaratory jndgmcnt, are admitted insofar as
the same concern this defendant.
3. For further response to said petition for declaratory
judgment, this defendant 0xpressly avers that the petition er
is not entitled, on the basis of the allegations of its petition,
to have its policy of insurance avoided ab initio as sought in
paragraph fourteen (14) of said petition for declaratory
judgment.
And now having fully answered said petition for declaratory judgment, this defendant moves the Court for
page 15 } an adjudication of such rights as it may have in
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the proceeding, and asks that an Order be entered
to its prejudice.
Burroughs-·White Chevrolet Corporation
By: 0. Dalton Baugess
Of counsel
James I. Moyer
306-B East Main Street
Salem, Virginia
Received F eb. 25, 1966 and flied.
Juanita Simons, Deputy Clerk.
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NATIONAL INDEMNITY COMPANY, Plaintiff

versus
JOHN TAYLOR BROWN
Sharru·ock Drive
Shannon Hills
Ridgeway, Virginia
R esponsive Pleading #9473

•

•

•

•

Now comes J olm Taylor Brown, by coun sel, and for l1i s
responsive pleading to a p etition for declaratory judgment
heretofore filed against bim and other s by National Indemnity
Company, says as follows:
1. The allegations of numbered paragraph 1
page 17 ~ of said petition arc admitted.
2. The allegation s of nnmbcrcd paragraph 2
of said p etition are admitted, and, in addition, defendant
Brown avers that James :M. Fir0haugh acted as the agent of
petitioner in obtaining the issuance of the policy of the automobile liability insu rance that pPtitioner now seeks to haYe
declared void.

Utica Mutual Ins. Co. v. National Indem. Co.
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3. Defendant is without sufficient knowledge to either admit
or deny the allegations of numbered paragraph 3 of said petition and strict proof th er eof is demanded.
4. The allegations of number ed paragraph 4 of said petition are admitted.
5. The allegations of numbered paragraph 5 of said petition are denied, and defendant Brown avers t hat the answer
given by him on said application was true.
For further a nswer to said paragr aph, defendant Brown
aver s that hi s father committed suicide in August of 1961
and that after this, defendant Brown became extremely nervous. In June of 1962 and again in November of that year,
defendant Brown had spells in which .h e became extremely
sick and suffered from momentar y lack of consciousness. This
condition was eventually diagnosed as a convulsive disor der
and an anti-con vulsant medication was prescribed for def endant Brown. After he started taking thi s medication,
his attacks ceased.
On March 9, 1964, defendant Brown applied for the renewal
of his oper a tor's Ucense. One of the questions on thi s application was, "Do you have any physical or mental disability that
would cause loss of consciou sness ~", and in r esponse to this
question, defendant answer ed "Yes." Upon repage 18 r ceipt of this application, the Division of Motor
Vehicles required defendant to be examined by
his doctor, and after this was done, and after defendant's
doctor had sent a report to the Di vision of Motor Vehicles,
an operator's license was issued to defendant.
On the appli cation to petitioner dated June 2, ] 964, petitioner did not sp ecifically ask this defendant whether he had
epilepsy or any other type of convttlsive disorder. Instead
petitioner left it to his judgment to say whether he had anything that he considered to be an impairment. As used on the
application, thf' tPrm " impai rment" was ambiguous and
should be strictly constr ned against petiti oner ancl l iberaUy
constru ed in favor of thi s deff'nclant, aml sl10nlcl r0ceive any
reasonable const r nction t hat can he placed upon it consi stent
with tl1 e Yalidit~- of df'f<'nclant's answer on th0 application.
\ Vhether hi s answ0r th0reon was tr11c or falsf', depends npon
whether there was a r easonahlP basis for him to decide that
on June 2, 19G4 he had no present driving impai r m0nt. H e
had had no attacks since November of 1962, was taking a
medication l)r (>scrihed to prevent their rf'-occnrrence, and in
:March of J 9G± the DiYision of :Jfotor Vehicles had issued him
a license to chin after his physician hacl cxaminN1 him and
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sent a report to that agency. These facts afford ed a reasonable basis for his conclusion that he was unrl er no present
driving impairment on June 2, 1964, and his answer to that
effect was true.
6. Th e allegations of number ed paragraph 6 of said petition are admitted.
7. This def endant is witJ1out sufficient lmowlcdgc to either
admit or deny the allegations of numbered paragraph 7 of
said petition and strict proof thereof is demanded.
8. Th e allegations of numbered paragraph 8 of said petition arc admitted.
page ] 9 r 9. 'l'hc allegations of numbered paragraph 9 of
said petition are admitted.
10. The allegations of nu mber ed paragraph 10 of said petition arc admitted.
11. Thi s def endant is wW10ut sufficient knowl 0<lge to admit
or deny th e all egations of numbered paragraph 11 of said
petition and strict proof thereof is dcmanrlcd.
12. The allegations of numbered paragraph 12 of said p etition arc admitted.
13. Th e allegations of munber ed pa ragraph 13 of said petition are denied. The particular question on t.hc application
that is an issue did not call for facts but for an opinion. Furthermore, at the time that thi s application was filled ont, this
def endant told Agent Firebaugh that he had inrlicat(>cl a driving di sability on his application for the ren ewal of his operator's licen se in March of 1964, and that the Division of Motor
Vehicles had issued him a license after requesting and receiving a report of th e examination by his physician. This
disclosure pnt petitioner on inquiry, and petitioner's Agent
FiJ:ebaugh, in fact, requested an abstract on thi s cl cfcndant
from th e Divi sion of Motor Vehicles. T.hi s ahstract dicl not
show d0fcndant to he under any di sability, hnt p0titioner
made no fu rther inquiry of this def(>ndant's physirian or anyon e else haYing an~' technical knowledge of hi s condition.
14. The allegations of numbered paragraph 14 of said petition are admitted insofar as they state that action 11ave been
th1·eathen ed by several of the defendants, and t.hat an actual
controversy exists between petitioner and this def endant.
All other allegations in said paragraph are
page 20 ~ denied.
15. All allegations in sa id petition not expressly
admitted herein are hereby denied.
WHEREFORE, this defendant moves the Court for an adjudication that said insurance policy was in fu]l force and

"Ctica Mutual Ins. Co. v. National Indern. Co.
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effect and afforded him coverage on September 26, 1965, when
he was involved in an automobile accident in Henry County,
Virginia.
JOHN TAYLOR BROVVN
By Counsel
David B. \Vorthy Of
Davis, Davis, Da,is & Worthy
Rocky Mount, Virginia
Counsel for John Taylor Brown
Received Mar. 3, 1966 and filed.
Juanita Simons, Deputy Clerk.
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ANSWER OF R.AY A . PERDUE
A_ D J OANN PERDUE:

TO: T.h e Honorable Stanford L. F ellers, Judge :
Now comes two of the def endants, Ray A. Perdue and Jo
Ann Perdue, an infant, and files this as their answer to a cer tain Petition for Declaratory Judgment now pending in this
Court, and answers as follows:
I. That the under signed are not advised whether the allegations of Paragraph 1 ar e true or false and demand strict
proof.
II. That the undersigned arc not advised whether the allegations of Paragraph 2 are true or false, and the undersigned defendants demands strict proof.
III. The allegations of Paragraph 3 are correct.
IV. The allegations of ParagrapJ1 4 are corr ect in sofar
as to what appears on the application.
V. The allegations of Paragr aph 5 arc denied.
VI. The undersigned defendants do not know whether the
allegations of Paragraph 6 are true or false.
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VII. The undersigned defendants do not know whether the
allegations of Paragraph 7 are true or false.
page 22 r VIII. The und ersigned defendants do not lrnow
whether the allegations of Paragraph 8 are true
or false and the undersigned defendants demands strict
proof.
IX. The allegations of Paragraph 9 are correct insofar
as the undersigned defendants are advised.
X. The allegations of Paragraph 10 are correct.
XI. The allegations of Paragraph 11 are denied.
XII. Th e undersigned defendants do not admit or deny the
allegations of Paragraph 12 and demands strict proof.
XIII. The und ersigned defendants deny the allegations of
Paragraph 13.
XIV. The undersigned defendants do not know what action
other defendants have taken in this matter but admit that
they ]1ave demanded paym ent from the P etition which has
been refused.
Your under signed defendants furth er answer and state
that full disclosure was made to the agent at th e time the application was filled out and as far as the undersigned defendants know and believe, sufficient information was given to the
agent and that the said National Indemnity Company is fully
r esponsible to the undersigned defendants;
That as a r esult of the accident, Ray A. Perdue sustained
property damage to his 1958 Lin coln automobile in the sum of
$1,000, and his infant daughter sustained per sonal injuries
as a result of the accident, and the said National Ind emnit~·
Company has r efused to pay th e nndersigned defendants.
P ersonal Injuries sustained by the infant, JoAnn Perdue
was the result of the negligent operation of the motor vehicle
described in th e P etition by .T oJm Taylor Brown, which accident occurred on September 2G, 1965, on Route 220 in H enry
County, Virginia. Ther efore, the undersigned depage 23 r fenrlants pray that jndgment be entered in their
f avor against th0 saicl John Taylor Brown in th(l
sum of $3,500. and that the );ational Indemnity Company he
ordered and directed by this Comt to pay same;
'That inasmuch as the poli c~· in qn0 tion was not a regular
automobile insurance policy, the p0titioner should not be allowed to raise a question as to wh 0ther the policy was voicl
from in ception. That is ap11ears that this was an assigned
risk insuran ce automobile poli cy or was a policy procured so
that John T aylor Brown conlcl meet the financial responsibility laws of the Commonwealth of Virginia.

Utica Mntual Ins. Co. v. National Indem. Co.
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·wnER.EFORE, the 1mdersigned request that the factual
issues be submitted to a jur~· and that a judgment be rendered
against John Taylor Brown in favor of the under signed defendants in the sum of $3,500, and that National Idemnity
Company be directed and ordered to pay same.
RAY A. PERDUE AND JOANN PERDUE
By: Willard R. Finney
Their Attorney
Received Mar. 4, 1966 and filed.
Ruth Dillard, Deputy Clerk.
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ORDER

It appearing unto the Court that one of t he defendants
herein, Joann (sued as .J o Ann) P erdue, is an infant under
the age of 21 years, it is hereby ADJUDGED, ORDERED
and DECREED that \Villard Finney, a discreet and competent attorney at the bar of this court, be, and he her eby is,
appointed guardian ad litem to defend the interests of said
infant and to file such pleadings and take such other action
as may be proper under the circumstances.
ENTER : 3/28/66.
SLF, J udge
page 30
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r o PETITION FOR
DECLARA 'l'ORY J UDGMENT

AMl~ND:MEN'l'

Comes now your petitioner, National Indemnity Company,
by counsel, and, pnrsuant to lean• of conr t, here"·ith files its
Amendment to a Petition for Declaratory Jnclgmen t her etofor e filed in th is cansr.
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l. The original P etition and this Amendment are to be consider ed together and th e allegations in paragraphs 1 through
14 and the prayer of the original P etition ar e expressly incorporated herein.
2. In addition thereto, your petitioner r esp ectfully alleges
that in Item 7 (c) of the Declarations to policy numbered
ACEE 3799G3, the said John Taylor Brown r epresented to
the petitioner that no insurer had cancelled similar insurance
issued to lum for a per iod of three years next preceding
July 26, 1965, the date of issuance of the renewal policy. Said
r epresentation was not true as one or more automobile liabill.ty insurers had cancelled similar insurance issued to John
Taylor Brown during the period in question . P etitioner issued its policy to Jo.lm Taylor Brown based upon thi s repr esentation and the answers listed in his application f or insurance, and would not have done so if the true
page 31 ~ f acts had been disclosed.
3. Your petitioner denies the allegations in the
defensive pleadings fil ed to date as f ollows :

(a) It is denied that James M. Firebaugh was an agent of
the petitioner as alleged in paragraph 2 of the r esponsive
pleading of J olm T aylor Brown.
(b) It is denied that the subj ective test as opposed to an
objective test should be applied to determine the truthfulness
of the answer of John Taylor Brown to the question asked in
p etitioner's application as alleged in parag raph 5 of the
responsive pleading of J olm Taylor Brown.
(c) It is denied that "Agent" Firebaugh was an agent of
the petition er as all eged in paragraph 13 of the responsive
pleading of John T aylor BrO\m.
(d) It is deni ed that petitioner was un der a duty to make
any other inq ui ry as to the condi tion of J ohn Taylor Brown
as alleged in paragraph 13 of the r esponsive pleading of
J ohn Taylor Brown in Yiew of his negati ve response to the
question concerning impai rm ent.
(e) It is deni ed that fnll disclosur e was made to James M.
~irebaugh a t th e time th e appli cation wa~ signed by John
'l aylor Brown as alleged in paragraph XIV of the Answer of
Ray A. P erclne.
(f) ~t is admitted that the 1wtitioner has r efused to pay
thP cla1ms of Ha~r A. P erdue and Joann P er rln e as alleged in
paragraph XTV of the Answer of these defendants.
(g) It is denied that this court has th e power to award
mon ey judgments in fa ,·or of any of the defendants against

"(tica J\Iutualln s. Co. v. National Ind em. Co.
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the p etitioner as t.he prayer of Ray A. P erdue and Joann
Perdue asks in paragraph XI V of their Answer.
(h) It is denied that this was an assigned risk policy or
that it was other than a r egular automobile policy issued to
a member of the so-called " desirable risk" class as alJ eged in
paragraph XIV of the Answer of Ray A. P erdue and Joann
P erdue.
'Wherefore, it is r equ ested that th e defendant, John Taylor
Brown, he r equired to answer the allegations in paragraph 2
of this Amendment to t.he P etition fo r Declaratory Judgment
which An swer should include the names of all automobile liability insurers which have cancelled a policy issued to him
since June 2, 1961, and the approximate dates of sa id cancellations.
National Indemnity Company
By : Gentry, Locke, Rakes & Moore
By : Richard C. Rakes
Its Attorneys
Filed 4/ 4/ 66.
S.L.F.
page 32
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RESPONSIVE PLBADING
For a nswer to that certain amendment to petition for declaratory judgment heretofore filed against him, the def endant, Obadiah R. Merri cks, now comes and says :
l. That he does not have sufficient information or knowledge concerning the matters alleged in said amendment, and
he calls for strict proof of each and ever y such allegation.
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And now having fully answered said petition for declaratory judgment and said amendment ther eto, this def endant
moves the Court for an adjudication of such rights as he may
have in the proceeding, and asks that no Order be entered to
his prejudice.
OBADIAH R. :MERRICKS
By : Jam es I. Moyer
Of counsel
Received April 11, 1966 and filed.
vValker R. Car ter, Clerk.
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RESPONSIVE PLEADING
For answer to that certain amendment to petition for declaratory judgment heretofor e fil ed against it, th e defendan t,
Burroughs-vVhite Chevrolet Corporation, now come and says :
l. That it docs not have sufficient information or knowledge concerning the matter s alleged in said amendment, aml
it calls for stri ct proof of each and every such allegation.
And now having fully answered said petition for declaratory judgment and said amendmen t ther eto, this defendant
moves the Court for an adjudication of such rights as it may
have in the proceeding, and asks that no Order be enter ed
to its prejudice.
Burronghs-\Vhi te Chevrolet Cor poration
By: J ames I. l\foyer
Of counsel
Received April 11, 1966 and fil ed.
\Valker R. Carter, Cler ic

•

•

•

•
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ANS\VER OF RAY A. PERDUE, TO
AMENDED PETITION FOR
DECLARATORY JUDGMENT :
Now comes Ray A. Perdue, by Counsel, and files this as his
Answer to a certain Amendment to a P etition for Declaratory
Judgment, and answers as follows:
I. The undersigned defendant prays that the original Answer flled by him be r ead and considered in its entirety.
II. For an swer to Paragraph 2 of said Amended Petition,
the undersignecl defendant answers and says that he is not
advised as to what answers John Taylor Brown gave the
agent r egarding cancellation of insurance. However, if such
answer was untrue (which is not known to the undersigned
defendant) this was not a material representation and the
policy issued to the said John Taylor Brown should be declared and decreed bv this Cour t to have been in full force
and effect at the time of the automobile accident in question.
III. The mH.1ersigned defendant fnrth er answers and says
that the agent was well aware, or certain sufficient facts were
presented to the agent, or the agent should have kn own from
all the circumstances surrounding the application that the
said John Tavlor Brown was not a desirable risk
WHEREFORE, your undersigned prays that this Honorahle Court entC'r an ordli'r declaring that the policy
page 36 ~ issued by the petitioner was in full force and effect at the time of tl1e accident which occurred on
September 26, 1965.
All of which is r espC'ctfully submitted this the 15th clay of
April, 1966.
Ray A. Perdue
By: \Villar d R. Finney
His Attorney
Received April18, 1968 and fllecl.
Ruth Dillard, Deputy Clerk
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RESPO ISIVE PLEADING
TO AMENDMENT TO PETITION
FOR DECLARATORY JUDGMENT #9473
Now comes defendant, John Taylor Brown, by Counsel, and
for his r esponsive pleading to numbered paragraph Two (2)
of the Amendment to the P etition for Declaratory Judgment
heretofore filed against him and others by National Indemnity
Company, says as follows:
1. That the allegations of said paragraph are admitted
in so far as they state that the Declarations to policy numbered ACEE 379963 contained a provision that no insurer
had cancelled similar insurance issued to John Taylor Brown,
for a p eriod of three (3) year s next preceding July 26, 1965,
and that an automobile liability in surer had, in fact, cancelled similar in surance issued to John Taylor Brown during
the period in question. All other allegations are denied.
For further answer to said paragraph, this defendant
avers that at all times he acted in good faith in
page 38 ~ his dealings with petitioner, and at no time did he
make any attempt to conceal the fact of cancellation of similar insurance. He avers that he was not aware of
the aforesaid policy provision relating to cancellation of similar insurance, nor was he chargeable with such lmowledge
when said policy was issued; at that time he was an infant,
as petitioner well knew. H e states further that p etitioner is
estopped from relying upon said policy provision in order to
forfeit his rights thereunder. I n the application f or said insurance petitioner failed to make any inquiry on this subject
of this defendant. The omission of this inquiry from the application now estops petitioner from asserting it in avoidance
of its obligation under the policy.
For further answer to said paragTaph, John 'r aylor Brown
avers that he made a full di sclosure of the f act of prior cancellation of s imilar in surance to petitioner, acting by and
through its agent, James M. Fir ebaugh, at the time of the
aforesaid application. P etition er 's issnance of the in snran ce
in question after its acqui sition of the aforesaid lmowlerlge

Utica Mutual Ins. Co. v. National Indem. Co.
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constitutes a waiver of any forfeiture right that might possibly arise out of the aforesaid policy provision.
JOHN TAYLOR BROvVN
By Counsel
David B. Worthy of
Davis, Davis, Davis & Worthy
Rocky Mount, Virginia
Received: April 21, 1966.
Juanita Simons, Deputy Clerk.
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ORDER

This day came the plaintiff, National Indemnity Company,
by counsel, and advised th e Court that one of the defendants
in this cause, John Taylor Brown, is now deceased, and that
C. P. Witt, Sheriff of Henry County, duly qualified as Administrator of the E state of John Taylor Brown, deceased, on
:March 2, 1967, in the Clerk's Office of the Circuit Court of
H enry County, as it appears from a certificate of said qualification filed here\\rith. ·whereupon, the plaintiff, by counsel,
moved the Court pursuant to Rule 2 :16 of the RuJes of the
Supreme Court of Appeals of Virginia to substitute the
aforesaid personal r epresentative a s party defendant in the
place of the defendant, J oJm Taylor Brown, now deceased.
In consideration wher pof. and it appearing unto th e Court
that thP successor has consented thf'rcto, it is accordingly
ADJUDGED, ORDRRED and DECR"IBED that the said
C. P. "W itt, Sheri ff Admini strator of the E state of .John Taylor Brown, dec0ased, he, and he lH'r <'hy is, suhstitntec1 as
party defendant in this cau se in place of John
page 41 r 'J.1aylor Brown .

•
E~TER:

6/2/67
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•
S.L.F., Judge
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For good cause shown, it is hereby Adjudged, Ordered and
Decreed that David B. \Vorthy, Attorney at Law, be allowed
to withdraw from this case as counsel, and that th e pleadings
heretofore filed on behalf of John Taylor Brown be adopted
and considered as the pleadings of C. P . Witt, Sheriff, Administrator of the Estate of John Taylor Brown, deceased.
ENTER : 7/27/ 67
S.L.F., Judge
*
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ORDER
This matter came on to be heard on the motion of Def endant Obadiah R. Merricks for leave to flie a Crossbill pursuant
to Rule 2 :14 of the Rules of Court of the Supreme Court of
Appeals of Virg inia, and to correct the record to show the
law firm of Young, I{jser and Frith as counsel of r ecord, and
upon due notice of said motion.
The motion was duly argued by counsel and from said arg-ument, it appears to the Court that on September 26, 1965,
the date of the accident as alleged in the Petition for Declm·atory Judgment, the Defendant Obadiah R. Merricks was
operating an automobile owned by Defendant Burroughs\V11ite Chevrolet Corporation, which was insured by Utica
Mutual Insurance Company by a policy containing a standard
Virginia uninsured motorist endorsement. It further appeared that on the same date, the Defendant Obapage 69 r diah R. Merricks personally owned a 1952 Chevrolet automobile, which was insured by Safeguard
Insurance Company, wherein Merricks was the named insured
and the policy of insurance also contained the standard Vir-
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gin ia unin sured motorist endorsement. It furtJ1er appeared
that on September 20, 1967, Obadiah R. Merricks r ecovered
a verdict in the amount of $40,000.00 against the estate of
John Taylor Brown for injuries sustained by Merricks whi ch
resulted from Brown's negligent operation of this motor vehicle on September 26, 1965, and the object of the P etition
for Declaratory Judgment in this cause is to determine
wheth er or not Plaintiff, National Indemnity Company, insured Brown at the time of the accident.
Argument was made by counsel for Defendant Obadiah R.
Merricks that should the Court find in favor of the P laintiff
in this action, it would result in J olm Taylor Brown, dececl<>nt
of Defendant C. P. Witt, Administr ator, being an uninsured
motorist within the meanin g of Section 38.1-381 of the 1950
Code of Virginia, as amended. I n turn, this could r esult in
possible contractual liability upon Utica Mntual Insurance
Company and Safeguard Insurance Company by reason of
their uninsured motori st endorsement in their respective
policies. The Court docs not here attempt to pass upon the
contractual liability of said insurance companies, but only
indicates that this is a possibility and is of the opinion that
inasmuch as the said insurance companies' contractual liability under their r espective policies could be affected by the
Court's decision, the said insurance companies should be
before the Cour t, so that the question fram ed by the P etition
for Declaratory Judgment and the responsive pleadings
thereto can be answered and become binding upon
page 70 ~ the original parties and Utica Mutual Insurance
Company and Safeguard Insurance Company.
WJIEREFORE , the Court is of the opinion and doth ADJUDGE and DECREJ~ that the Defendant Obadiah R. Merricks be and is hereby granted leave to file a Crossbill in this
cause, making Utica M11t ual Insurance Company and Safeguard Insmance Company third-party defendants in thi s
cause.
It is fnrth er ORDERED and DECREED that the firm of
Young, Kiser and Frith be and ar e her eby shown as counsel
of record for the Defendant Obadiah R. Merricks with leave
to file such amended r esponsive pleadings on his behalf as
they deem necessary.
Counsel for the Plaintiff, National Ind emnity Company,
and counsel for Defendants Burroughs-White Chevrolet Corporation and Obadiah R. Merricks (prior to the entry of this
Order) duly objected and excepted to the Court's action in
granting the Motion of Obadiah R. Merricks.
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ENTER this 19 day of October, 1967.
Stanford L. F ellers, Judge

•
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AMENDED ANSWER OF
OBADIAH R. MERRICKS
#9473

Comes now the Defendant Obadiah R. Merricks pursuant
to leave granted by order of this court and files his Amended
Answer to the Petition for Declaratory Judgment and says
as follows:
1. The allegations set forth in Paragraphs 1 through 14
of the P etition for Declaratory Judgm ent are admitted.
WHEREFORE, this Defendant joins with the Plaintiff
in the relief prayed for in the P etition for Declaratory Judgment.
This 21st day of October, 1967.
OBADIAH R. :MERRICKS
By Jackson L. Kiser
Counsel
Received Oct. 23, 1967 and filed.
J nanita Gregory, Deputy Clerk .
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CROSSBILL

Obadiah R. 1\ferri.cks, Defendant and Third P arty Plaintiff, alleges as f ollows :

Utica Mutual Ins. Co. v. National Indem. Co.

21

~

1. On the 26th day of September, 1965, Obadiah
R. Merricks was the operator of a 1965 Chevrolet
owned by Bunoughs-\V11ite Chevrolet Corporation of Martinsville, Virginia, and insur ed by Utica Mutual Insurance
Company, Third Party Defendant, under a garage owners
liability policy, which contained an uninsured motorist endorsement in conformity with the laws of the State of Virginia and under which Obadiah R. Merricks was an insured.
2. On the 26th day of September, 1965, Obadiah R. Merricks was the owner of a 1952 Chevrolet, which was insured
by Safeguard Insurance Company, Third Party Defendant,
wherein Obadiah R. Merricks was the named insured, said
policy containing the uninsured motorist endorsement in conformity with the laws of the State of Virginia.
3. The allegations set forth in Paragraphs 1 through 13
of the Petition for Declaratory Judgment a r e as follows:
"1. That on or about June 2, 1964, John Taylor Br own
made application to James :M. Firebaugh, insurance agent,
503 23rd Street, N. W., Roanoke, Virginia, for a policy of
automobile li ability insurance on a 1961 Ford Thunderbird
automobile, serial number 1Y73Y106705.
2. That the said James M. Firebaugh is an agent for
Nationwide 1\[utual Insurance Company, but, as such, has the
privilege of taking applications for insurance and brokering
them through other agencies.
3. That Insurers of Virginia, Incorporated, was an insurance agent for the petitioner.
4. That a written application was signed by Brown in the
presence of Firebaugh. One of the questions and
page 75 ~ the answer given in response thereto was the following :
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"List any impair ments you may have /S/ None"
5. That the answer was untrue because the applicant,
Brown, was under a physician's care and treatment for epilepsy at the time.
G. That when the application was made Brown h eld a
restricted operator's licen se f rom the Commonwealth of Virginia which required a sati sfactory medical report to be filed
with the Division of Motor Vehicles semi-annually hecause
of this condition.
7. That after collecting a premium char ge of $156.60 from
Brown and clE'ducting his commission of $15.56, Firebaugh
sent the wri ttcn application and a check for $140.04 to Insur ers of Virginia, Incorporated.
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8. That petitioner's policy of automobile liability insurance
numbered ACF21293 covering the 1961 Ford Thunderbird
was issued to Brown based upon the answers in the application.
9. That during th e ·first policy period Brown traded the
1961 Ford for a 1965 Ford Thunderbird serial number
5Y83Z158522. A second policy numbered ACEE379963 was
issued to Brown which described the newly acquired automobile. It provided limits of $15,000 for injury to each person,
$30,000 for bodily injury in each accident, and $5,000 property damage in each accident. The policy period was July 26,
1965 to July 26, 1966. A copy of said policy is attached hereto
marked "Exhibit A".
10. That on September 26, 1965, Brown was involved in a
collision in Henry County, Virginia, while operating a ] !165
Ford Thunderbird which resulted in personal injury a nd
property damage to the other defendants.
page 76 ~ 11. That the collision r esulted from an epileptic
seizure suffered by Brown which caused him to
l ose consciousness at the wheel of his car.
12. That on November 23, 1965, Bro·wn enter ed i11to a nonwaiver agreement with a representative of the p etitioner
which permitted the company to investigate the case and at
the same time all rights of the parties lmder the policy were
to be preserved without any waiver of same.
13. That the petitioner was without knowledge of Br own's
condition and had the true facts been disclosed on th e application the policy would not have been issued."
The aforesaid paragraphs of the Petition for Declar atory
Judgment arc l1er eby adopted as part of this Crossbill.
14. On the 20th day of September, 1967, Obadiah R. Me.rricks r ecover ed against C. P. Witt, Administrator of the estate of J ohn Taylor Brown, a verdict in the amount of $40,000.00, in the Circuit Court of Henry County, Virginia. An
actual controversy now exi sts between Obadiah R. :Merri cks,
Third Party P laintiff, and Utica Mutual Insurance Company
and Safeguard Insurance Company as to whether or not the
sa id John Taylor Brown was insured under his policy with
the P laintiff, National Indemnity Company. Obadiah R. Merricks, th er efor e, seeks a declar atory judgment con struing the
poli cy of Na tional Indemnity Company with J ohn Taylor
Brown and specifically asks for a judicial determination void ing tho policy ab ini.tio on the ground of misrepresentation of
a mat erial fact.
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This 21st day of October, 1967.
OBADIAH R. MERRICKS
By Jackson L. Kiser
Counsel
Received Nov. 2, 1967 and filed.
L ena T esterman, Deputy Clerk.
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SAFEGUARD INSURANCE
COMPANY'S RESPONSE
'l'O CROSSBILL # 9473
Safeguard Insurance Company, in answer to th e Crossbill
filed by Obadiah R. Merricks in tllis cause, states :
(1) It admits the all egations of Paragraph No . 1 of the
Crossbill and further all eges t hat in the event this Court determines that John Taylor Brown was uninsured at t he time
of this accident, then the sole uninsured motorist coverage
available to the plaintiff is that afforded by Utica Mut ual Insurance Company under its garage owner's liability policy
issued to Burroughs-\Vhite Chevrolet Corporation, owner of
the vehicle plaintiff was driving at the time of the accident.
(2) It admits the all egations of Paragraph No. 2 of the
Cr ossbill hut affirmatively alleges that the uninpage 79 ~ sured motorist provisions of the policy issued to
Obadiah R. )Ierricks conring a 1952 Chevr olet
are not a \·ailabl<' for the h0n0fit of the saic1 :J\fen icks in tl10
instant case even if it is clf'tPrmined by tllis Court that .John
Taylor Brown wa · uninsnred at the time of th e accid ent.
(3) ·w ith r espect to the allegations of Paragraph No. 3 of
the Crossbill in which Obadiah R. Merricks incorporates by
r eference tlw original petition for declaratory judgment filed
by National Indemnity Company, the defendant, Safeguard
Insurancp Company, states :
(a) It is without sufficient information or knowledge to
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form a beli ef as to the truth of t he allegations contained in
subparagraphs number ed 1, 3, and 7, and therefore calls for
strict proof of each of said allegations.
(b) Safeguard Insurance Company denies the allegations
of subparagr aphs 5, 6, 8, and 13 of Paragraph No. 3 of the
Crossbill.
(c) Safeguard Insurance Company admits the allegations
of subparagraph No. 2 of Paragraph No. 3 of the Crossbill
and f urther alleges that James M. F irebaugh was at the time
h e took the application of John Tayl or Brown for insurance
acting as agent for National Indemnity Company.
(d ) It admits the allegations of subpar agr aphs number ed
9 and 10 of Paragraph No. 3 of the Crossbill.
(e) With r espect to subpa ragraph No. 4 of Paragraph
No. 3 of the Crossbill, it admits the question alleged was
asked and answer ed as indicated but specifically alleges that
the question asked was ambiguous and that John Taylor
Brown's answer thereto was correct insofar as he was concerned.
(f) Safeguard Insurance Company calls for strict pr oof
of subparagraph No. 11 of Paragraph No. 3 of the Crossbill,
particularly in view of the fact that the allegation there
made is directly in conflict with the position taken
page 80 ~ by Obadiah R. Merricks in the trial of the tort
case in t he Circuit Court of Henry County
wherein the said Merricks obta ined judgment for $40,000 on
September 20, 1967.
( 4) In addition to the foregoing, Safeguard Insurance
Company aver s that N"ational Indemnity Company, by its
conduct and actions, has waived its right to declare tl1e
policy it issued J olm Taylor Brown void ab initio and is
estopped f rom tah.ing such a position notwithstanding the
non-waiver agreement entered into according to subparagraph No. 12 of Paragraph No . 3 of the Crossbill.
(:5) ..With r espect to Paragr apl1 No. 4 of the Crossbill, this
def endant admits the judgment was obtained in the Circuit
Court of H enry County as alleged and admits that an actual controversy exists between the thirrl party plaintiff
anrl third party defendants.
vVHEREFORF}, this defendant prays th at :
(a) this court determine that the policy issued John Taylor Brown by Nation al Ind emnity Company was a valid
policy and not void ab i·n itio; or, in the alternative,
(b) this Court determine that the un insured motorist provisions of the policy issued by this defendant to Obadiah R.
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Merricks are not available for his benefit in the event John
Taylor Brown is determined to be uninsured.
Respectfully,
SAFEGUARD INSURANCE COMPANY
By John L. Walker , Jr.
Of Counsel
Received Nov. 22, J 967 and filed .
Juanita Gregory, Deputy Cleric
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RESPO TSIVE PLEADING #9473

Utica Mutual Insurance Company, for answer to that certain Crossbill filed by Obadiah R. :Merricks herein, comes
and states:
1. That it calls for strict proof of the allegations of said
Crossbill, except as to the allegations of paragraphs 1 and 2
of said pleading, and except as to that portion of th e allegations of paragraph 4 of said pleading as may be applicable
to it.
2. For further answer to said Crossbill, it avers that
National Indemnity Company, by its conduct and actions,
has waived any ri ght it may have had to avoid coverage
under its contract of in ur ancc with sa id John Taylor Brown
and is, ther efore, estopp<'cl from taking such a position in
this pr oceeding.
·w HEREFORE, this defendant prays that the contr oversy
existing between it and the said plaintiffs may be r esolved
in its favor.
UTICA MU'rUAL I NSURANCE COMPANY
Bv James I. 1fo,·er
·
Of Counsel
Received and Filed Nov. 27, 1967.
Patsy Testerman, Depu ty Clerk.
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MOTION 9473
NATIOKAL I NDEMNITY COMPANY, Plaintiff,

versus
JOl-IN TAYLOR BROWN
Shamrock Drive
Shannon Hills
Ridgeway, Virginia
ETHEL A. WALTON
2023 Ridge Street, S. E.
Roanoke, Virginia
BURROUG HS--WHITE CHEVROLET CORPORATION
cjo N. R. Burroughs, Registered agent
305 W est Church Str eet
Martinsville, Virginia
OBADIAH R. MERRICKS
205 Broad Str eet
Martinsvmc, Virginia
RAY A. PERDUE
Route 2
Rocky Mount, Virginia
JO Al~N PF-RDUE, infant
Route 2
R ocky Monnt, Virginia, DefPndants.
Comes now the Defendant Obadiah R. li.J crr icks and moves
the Comt as follows :
1. For the rf'cor d to reflect that the respon sive pleading
fil ed in hi s name b~· James T. Moyer, attorn ey at law, was not
authori 11cd hv ,him and that the r ecor d shonld reflect that his
counsel of r ecor d in this matter is the law firm of Young,
Kiser and Frith, 60 1N est Clnucl1 Street, Martinspage 85 ~ ville, Virginia.
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2. ':L'hat in view of the nn authorized action of
James I. Moyer in filin g a r esponsive pleading that Young,
IGser and Frith be granted leave to amend the said r esponsive pleading in a ny manner that this Defendant's inter0st
may dictat e.
3. That this Def endant be g ranted leaye of Court to file a
Cr osshill, bringing in new parties, to-wit: Utica :Mutual Insurance Company, insurance carrier fo r Defendant Burroughs-White Chevrolet Corporation, and Safeguard Insurance Company, insurance carrier for Def endant Oba(1iah R.
Merricks, on the grounds that the defendant, Obadiah R.
l\Ierricks, r ecover ed a Yerd ict of $40,000.00 against the estate
of John Taylor Br own on September 20, 1967, and should
the Plaintiff prevail in this action, th e estate of John Taylor
Brown would be uninsured and the aforesaid insurance carrier s would he liable by Yirtue of the uninsured motorists
endorsement set forth in th eir r espective policies.
OBADIAH R. MERRICKS

By Jackson L. Kiser
Counsel
R eceiYed Sep. 29, 19G7 and filed.
Carolyn vVnitt, Deputy Clerk .
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ORDER 9473

It appearing to th e Court that counsel of r ecord for all
parties her ein stipulate and agr ee that the following may be
made a part of t he r ecord in this case and that each is a tnw
copy of the original instnnn0nt :
(1) Letter dated F ehrnary 9, 19GG, from Ri chard C. RakPs
to J olm T. Brown ;
(2) L etter dated Aug ust 24, 19G6, fr om Ri charrl C. RakPs
to .John T. Brown; and
(3) Ton-waiYer agreenwnt ex<>cnte<l by .John '1'. Brown on
N oYember 23, 1965,
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it is all so ADJUDGED, ORDERE D a nd DECREED. And
it is furthe r ORDERED that copies of each of the afor esaid
instr uments tendered t his day by counsel of recor d for Safegua r d Insurance Company be, and they her eby ar e, made
exl1ibits in and part of the r ecord of this case.
Enter this 22

da~'

of ::\1arch. 1968.
S.L.F .

•
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February 9, 1966
Certified Mail
Retu rn Receipt Requested
l\1r. J o)m Taylor Brown
Shamrock Dri YC
Shannon H ills
Ridgeway, Virginia
Re: Automobi le accident Henry
County, Vi rginia-Sept<:>m ber
26, J 965
Dear Mr. Brown:
As yon know, wp r('present ~ational Indemnity Company in
connection with th(' aho,·e accid('nt. You had an antomobil('
liahility insmancc policy with that company at the time of
the coJljsion which involved ])('l'SOnal injury and property
damage to se\'<:>ral people.
On NoYPrnlwr 2:~, 1965, you ('X<'Cutect a non-waiYer agr rrment
with C. H. ·wright of Gay & 'T'aylor, Inc., a representative of
thE' company. On .Jan nary 19, 1966, you gaye mr a sworn
statement concerning th€' circumstances surrounding your
application for insnrance.
Bas€'dnpon thf' inn~stigation which has been made, National
Ind<:>mnity Company has deciclrcl to aRk the conrt to detNmine
whether or not it must afford coverage to you for the claims
arising ont of the acciden t in q11estion. Pursuant to this, I
have filed a petition for decla r atory judgment in the Court
of Law and Chancery of the City of Roanoke, a nd yon will
no doubt be receiving these papers within the next day or so.
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Based upon the aforesaid non-waiver agreement and with a
full r eservation of its rights National Indemnity Company
will defend any actions that are brought against you pending
a final determination of the declaratory judgment suit.
Should the company prevail in this matter then, of course,
no judgments would be paid and the company would withdraw
from any defense of these claims.
page 90 ~ I have been instructed, therefore, to advise you to
immediately mail any suit papers pertaining to
any actions against you by the claimants to Insurers of Virginia, Incorporated, 3123 ·w est Marshall Street, Richmond,
Virginia. This agent would then forward the papers to
another attorney who would enter an appearance on your
behalf.
\iVith reference to the declaratory judgment suit, )1owever,
you will have to employ y our own attorney, if y ou desire
counsel to represent you. If there is any question concerning
this matter please do not hesitate to call me collect at the
telephone number listed on this letterhead.
Very truly yours,
GENTRY, LOCKE, RAKES & MOORE
Richard C. Rakes
RCR:sww
cc : Insurers of Virginia, Incorporated
cc : National Indemnity Company
Omaha, Nebraska
page 91
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Angust 24, 1966
:Mr. John Taylor Brown
Shamrock Drive
Shannon Hills
Ridgeway, Virginia
Obadiah R. :Merricks
ve1·stts

John Taylor Brown
(In the Circuit Court of
H enry County)
D jA : 9/26/65

30

Supreme Court of Appeals of Virginia

National Indemnity Company
ve1·sus
John Taylor Brown, et al
(Declaratory Judgment action
in the Court of Law & Chancery
for the City of Roanoke)
Dear Mr. Brown :
As you know, we represent National Indemnity Company,
which company issued you an automobile liability in surance
policy based upon your application on or about June 2, 1964.
It is in this capacity, as attorneys for Na tional Ind emnity
Company, that ·we are writing you this letter wi th r egard to
the above styled matters.
I am sure that you will recall executing a non-waiver agreement on November 23, 1965, and receiving a r eservation of
rights letter, both wi th regard to the accident in question, on
F ebruary 9, 1966. Further, you know that National Indemnity Company has star ted a declaratory judgment action in
the Court of Law and Chancery for the City of Roanoke in
order to determine w.h ether or not it has coverage for you
for claims aris ing out of the automobile accident in question.
Nation al Indemnity Company advised you in a letter of F ebruary 9, 1966, that based upon the non-waiver agreement and
with a full r eservation of all its rights they would def end any
actions that wer e brought again st you pending a final determination of th e aforementioned declaratory judgment snit.
It was pointed out, howeYer, t hat if National Indemnity Company preYailed in th e declaratory judgment action then no
judgments or claims would he paid and sa id company would
withdraw from the defense of any claim it was then handling.
This letter is being written simply to reiterate National Indemnity Compan y's position in this conn ection and to point
out cer tain other matters.
page 92 ~ W e have now been advised that Obadiah R. Merricks has instituted an action against you in th e
Circuit Court of Henry County, Virginia, asking for clamages in the sum of $75,000 for personal injuries received in
the automobile accident of September 26, 1!165. I belim·e the
motion f or judgment in this action was ser ved on you on August 17, 1966. As set forth in the letter of F ebruary 9, J 966,
based upon the aforemPnti.oncd non-waiver agreement and
with a full reservation of all its rights, National Indemnity
Company is r ef ening thi s action of Obadiah R. :Merricks
against yon in the Ci rcuit Colll't of Henry County, Virgini a,
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to Mr. A. L. Philpott of Philpott and McGhee, Attorneys at
Law, Philpott Building, Box 489, Bassett,\ irginia, for handling. His hanclling of t.hi s will be under th e terms and condition s of the non-waiver agreement and the letter of February
9, 1966, and wW1 National Indemnity Company having a full
r eservation of all its rights and defenses under the automobile liability in sur ance policy r eferred to hereinabove. National Indemnity Company reserves all its rights and does
not waive any defenses it might have by referring this matt er to Mr. Philpott for handling on its behalf and on your
behalf.
W e also wish to point out that the amount asked for in the
motion f or judgment filed by Obadiah R. Merri cks against
you in the Circuit Court of Henry County is in excess of the
limits of liability afforded to you under National Indemnity
Company's policy. Ther efor e, you arc at liberty to employ
your own independent counsel to work with Mr. Philpott and
protect your own individual interest. If any judgment is
r eturned in thi s action in excess of y our policy limits with
National Indemnity, this wonld, of co nrsc, be your own individual responsibility.
We are sending a copy of this letter to your own individual
counsel of r ecord, Mr. David B. ·worthy, and we are also
sending a copy along wi th tlH' suit papers and im·cstigation
file to Mr. Philpott. \Ve arc sure Mr. P hilpott will he in touch
with you within the next few days, go over thP matter and
decide with yo u .how to best plead in this action in the Circuit
Court of H enry Coun ty, Vi rginia. I [e will thereafter file
the necessar y responsive pl0ading within the pleading p eriod
time.
W e ask that you cooperate ,,rith Mr. Philpott and that you
keep him advised of any and all subsequent developments with
r egard to tl1is action in the Circuit Court of
page 93 ~ Henry County, Virginia. W e believe all of the
above is self-explanatory but if we can be of any
help in answering questions concerning same, we shall be glad
to discuss the matter with you and your individual attorn ey
and we are sure Mr. Philpott will be happy to do likewise.
Very truly yours,
NATIONAL INDEMNI'rY COJ\ IPANY
By : Gentry, Locke Rakes & Moore
By : Its Attorney
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RCR/jk
cc : :Mr. David B. \Vort.hy (2) (Davis, Davis, Davis & Worthy
and Joyce & Stone)
l\fr. A. L. Philpott
bee : Mr. Veryl A. Rowson
page 94

~

NON- \VAIVER AGREEMENT

IT IS HEREBY UNDERSTOOD AND AGREED by and
between the parti es signing this agr eement, that any action
taken by the her einafter named In surance Company or Companies in investigating the cause of loss, or im·estigating and
a scer taining the amount of sound value, or th e amount of loss
and damage which occurred on Sept. 26, 1965, shall not
waive or invalidate any of the terms or conditions of any
policy or policies and shall not waive or im·alidate any
rights whateYer of either of the parties to this agr eement.
IT IS FURTHER UNDERSTOOD AJ\T]) AGREED that
neither the ex amination of the insured or of any other per son,
the examination of th e books of account, bills, invoices, or
other vouchers of the in sured or any other per son, the request of any other information, or the furnishing ther eof, or
the incurring of any trouble or <'xpense by th e insured shall
waive or invalidate any of the term s and conditions of the
policy or policies, or any defense thereunder.
THE TNTENT of this agreement is to pr eser ve the rights
of all parti es .h ereto, and to pC'rmi t an investigation of the
cause of loss, th e investigation and ascertainment of the
amount of sound value, or the amonnt of loss and damage, or
any of them without r egar cl to th<' liabil ity of the hereinafter
named Ins urance Company or Companies.
WI'rNESS our hands in duplicate this 23rcl day of Nov.,
1965.
C. H. \Vright
.John 'P. Brown
Fil ed

b~-

lem·e of Court.
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OPINION
Th e Court in this case is call ed upon m this Declaratory
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Judgment proceedings to determine the liability of the complainant tmder an automobile liability policy issued by it to
one John Taylor Bro·wn on June 3, 1964 to expire June 3,
1965, and which was r enewed by the complainant on July 26,
1965 to extend coverage until July 26, 1966. On September 26,
1965 he had an accident with his car inflicting per sonal injuries and property damage. The cover age by the policy
issued by the complainant was that of a poor risk coverage
due to the age of the insured and his marital status.
The complainant r efu sed Uability on the policy due to alleged misrepresentation mad e on the application by Brown
where the following question and answer was made : "List
any impairments you may have". Answer "None".
Brown had had prior thereto an Epileptic seizure and was
taking a drug to control epilepsy at the time. That is not
denied but the defense claims that the disease was under control and by reason thereof it should not be considered in the
ordinary use of the word as an "impairment". Brown some
three months prior to the accident had been issued a drivers
license by the Commissioner of Motor Vehicles
page 96 r after having made known to the Commissioner his
prior Epileptic seizure, but upon th e condition
that he furnish periodic r eports from his Doctor as to his
condition. Brown di ed from other causes in September 1966.
Certainly, the word "impairment" used in the insurance
application for a liability policy on the operation of an automobile could mean nothing else than that which would or
might effect the ability of the insured to operate the car
safely . Surely this could not have been mi sunder stood by a
reasonably intelligent p erson, and th e evid ence shows that
Brown was clearly witl1in that classification.
The Court conclud es that there was no ambi gni ty in the
policy in question which could have be<'n misunder stood by
Brown.
The policy in qn<'sti on, it may he pointed ont, was not written by the complainant under either the Voluntary Assignment Plan or the Statutory Assignmen t Plan but was written
by it under its plan for less desirable or a Poorer m sk policy
than the Desirable Ri sk but at a high<'r rate of premium.
Therefore, in the opinion of the Court the policy is avoided
if the insured made a mi srepr<'sentation of any material fact
in his . application, whether made innocently or oth erwise.
However, it mi ght be further added that it can hardly be conceived from the r ecent experience Brown had had obtaining
a drivers license that his answer could have been innocent.
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Of course, th e burden of proof of materiality is on the complainant, and the ordinary test as to whether that burden has
been carri ed is [m'J1ishecl b~' Cas1talty Company v. Rob e?·tson
206 Va. 866, Ci ty Standard A ccident Ins. Co. v. Walke'r 127
Va. 140 wherein it is said:
page 97

~

"A fair test of the materiality of a fact is found
in the answer to the question, whether reason ably
careful and intelligent men would have r egarded the fact
communicated at the time of effecting the insurance as substantially in crf'asing the chances of the loss insured again st
so as to bring about a r ejection of the risk or charging an
incr eased prcmi um."
(It will be noted however tl1at the insurance premium
charged in the instant case related only to the age of the insured and his marital status.)

The Court is of the opinion that the evidence of the materiality of the representation in this case is beyond question.
The Court is further of the opinion that the record shows
no conduct of the complainant which would estop it from
claiming a r ec ision of the in surance contract in this case on
account of misr<"prescntation of a material fact. Th<"re is a
wide differ ence between the facts in this case from those in
the case of Vi?·ginia Jlhtt1t.al Ins. Co. v. S tate F arm Mutual
A tdo Ins. Co. ct al 204 Va. 783 relied upon by th e defendants.
6/24/ 68
S.L.F., Judge
page 98

r
•
ORDER 9473

This cause came on to be heard on the pleadings, depositions, and briefs and arp;um ent of counsel. After mature consideration, and in accordance with the decision reached in
the written opinion filed on June 24, 1968, it is ADJUDGED,
ORDERED and DECREED that the policy of insurance issued by National Indemnity Company to John Taylor Brown
on July 26, 1965, numbered ACEE-379963 is voided ab initio
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on the gr ound of misrepresentation of material facts in the
application for insurance executed by Brown on June 2, 1964.
It is the f urther ORDER of this Court that the plaintiff,
National Indemnity Company, refund any premium paid for
said policy to C. P . Witt, Sheriff, Administrator of the F.state
of John Taylor Brown, deceased.
In view of the action of the Court in voiding the aforesaid
policy of in sur ance it naturally follows, and thi s Court so
holds, that tl1e plaint iff, National Indemnity Company, has
no duty to pay any part of the judgment obtained by Obadiah
R Merricks against the E state of John Taylor Brown in the
Circuit Court of ITenry Colmty on September 20, 1967, and
that it likewise has no duty to defend any action s or pay any
judgments that might subsequently be filed or obpage 99 ~ tained agai nst th e Estate of John Tayl or Brown
a rising out of the automobile collision of September 26, 1965, in H enry County, Virginia.
It is the further ORDER of tlus Court that the plaintiff,
National Indemni ty Compan~·, do have and r ecover i ts costs
of and from the def endants in tlus suit. The clerk is directed
to cer tify a copy of this Or der to any party or his attorney
upon pr oper appli cation made.
\ V e have seen this Order :
Gentry, Locke, Rakes & Moore

By : Richard C. Rakes
Connsel for Plaintiff,
National Indemnity Company
You ng, Ki ser & Frith
By : Jackson F . K.iser
Counsel for Obadiah R Merricks
\Villard R. Finne~', Guardian ad litem
N. B. Hutchens on, Jr.
Counsel for Ray A. Perdue and
Guardian ad Litem for J o Ann
P erdu e, Infant
\Ve have seen this Order and object
and except to its entry on the grounds set forth
in the Memorandum of Authorities filed on behalf
of Utica Mutual Insurance Company
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James I. Moyer
Of Counsel for Burroughs-White
Chevrolet Corporation and Utica
Mutual Insurance Company
Woods, Rogers, Muse, \Valker & Thornton
By: John L. Walker, Jr.
Counsel for Safeguard Insurance
Company
ENTER: 7/9/68

SLF Judge

page 100 ~

•

•

•

•

•

NOTICE OF APPEAL

AND
ASSIGNMENT OF ERROR
TO: Mr. Walker R. Carter, Clerk, Court of Law and Chancery, City of Roanoke, ancl to Counsel of Record for Plaintiff
YOU ARE HEREBY NOTIFIED that the Defendant,
Safeguard Insurance Company, does her eby file with the
Clerk of th e Court of Law and Chancery for the City of Roanoke, Virginia, its notice of appeal and assignment of error
from the final order of the said Court, entered in the abovestyled action of July 9, 1968.
page 101 ~ The Defendant assigns as error the following :
(1) Th e Trial Court erred in finding that John
Taylor Brown made a misrepresentation of fact on his application for automobile liability insurance with National
Indemnity Company.
(2) The Trial Court erred in ruling that the question on
th e application pertaining to "impairments" was unambiguous.
(3) The Trial Court erred in ruling that the alleged misrepresentation was material.
( 4) The Trial Court erred in holding that the policy was
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void even if the misrcpresentabon was innocently made and
in finding that John Taylor Brown made such r epresentation
>villfully.
(5) The Trial Court erred in finding that the plaintiff,
National Indemnity Company, was not estopped or did not
waive its right to declare the policy it issued to John Taylor
Brown void ab initio.
(6) The Trial Court's decision was contrary to the law and
the evidence.
Respectfully,
Safeguard Insurance Company
By John L. Walker, Jr.
Of Counsel
Received & flied August 27, 1968.
Patsy 'resterman, Deputy Clerk.

•
page 102

•

•

r
•

•

•

•

NOTICE OF APPEAL
AND
ASSIGmiENT OF ERROR
TO: Mr. Walker R. Carter, Clerk, Court of Law and Chancery, City of Roanoke and to Counsel of Record for Plaintiff
YOU ARE HEREBY NOTIFIED that the Defendant,
Utica Mutual Insurance Company, does h ereby file with the
Clerk of the Court of Law and Chancery for the City of R oanoke, Virgjnia, its notice of appeal and assignment of enor
from the final order of the said Court, entered in the abovestyled action of J uly 9, 1968.
The Defendant assigns as error tl1e following :
(1) Th e Trial Court erred in finding that J ohn Taylor
Brown made a misr epresentation of fact on his
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page 103

r application f or automobile liability insurance

with National Indemnity Company.
(2) The Trial Court erred in ruling that the question on
the application pertaining to "impairments" was unambiguous.
(3) The Trial Court erred in ruling that the alleged misrepresentation was material.
(4) The Trial Court erred in holding that National Indemnity Company, an insurer admittedly writing "sub-standard" or "poor risk" coverage on the same terms and under the
same conditions applying to "statutory risks", and "poor
risks" under the Virginia Automobile Assigned Risk Plan,
was en titled to treat John Taylor Brown as a "desirable
risk".
( 5) The Trial Court erred in holding that the policy was
void even if the misrepresentation was innocently made and
in finding that John Taylor Brown made such r epresentation
willfully.
(6) The Trial Court erred in :finding that the plaintiff,
National Indemnity Company, was not estopped or did not
waive its right to declare the policy it issued to John Taylor
Brown void ab initio.
(7) The Trial Court's decision was contrary to the law
and the evidence.
Respectfully,
Utica Mutual Insurance Company
By James I. Moyer
Of Counsel
Received and filed Sept. 3, 1968.
Patsy Test erman, Deputy Clerk.

•
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•
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Jarnes M. Firebat(,gh

Received under seal July 26, 1967 and filed.
Juanita Gregory, Deputy Clerk.
#9473
APPEARANCES: Richard C. Rakes, Esq., Gentry, Locke,
Rakes & Moore,
Roanoke, Virginia,
Attorney for Plaintiff

0. Dalton Baugess, Esq.,
Gochenour & Baugess,
Salem, Virginia,
Attorney for Burroughs-W11ite Chevrolet Corporation and
Obadiah R. Merricks
De bene esse deposition of witness taken before John H .
Spangler, a notary public for the State of Virginia at Large,
pursuant to Notice, hereto annexed, at the law offices of Gentry, Locke, Rakes & Moore, Roanoke, Virginia, at 11 :00 A.M.,
on the 15th day of June, ] 967, on behalf of the Plaintiff in the
above-entitled cau se p ending in the Court of Law and Chancer.v of the City of Roanoke, State of Virginia.

6; 15/ 67
page 1 r

JAMES M. FIREBAUGH, having been first
duly sworn, testifi ed as follows :
DIRECT

EXAMINA'J~ION

By Mr . Rakes :
Q. Please state your name, age, and business addr ess.
A. My name is .Jam<'s M. Firebaugh, my busine-ss address
is 502 23rd Str eet, Northwest, Roanoke, Virginia.
Q. vVl1at is your lmsi n<'SS, Mr. F irPhangh?
A. l am an insnranc<' agent with the company.
Q. \V11ich company?
A. Nationwide Insurance Co .

•

•

•

•

•
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Q. All right, sir. Do you have a contract with
6/15/ 67 Nationwide I nsurance Co. 9
page 2 ~ A. Yes, I do.
Q. Did you have a contr act with them on June 2,
1964,
A. Yes.

•

•

•

•

Q. Now, do you have presently a contract with any otl1er
insurance company besides Jationwide1
A. Ther e's no contract, in that I am not licensed with any
other company.
Q. \Vhat do you mean, sir, by "licensed"~
6/15/67
page 3 ~ A. That would be wher e you make a formal application to that company, and they have specific
percentage of commissions, and so forth. All other dealings
that I have with any other companies are on a brokerage
basis or split commissions.

•

•

•

•

•

•

•

•

•

•

6/15/67
page 4 r

Q. In other words, you did haYe autl10rity under your contract with Nationwide in June of ] 964, to actually hind liability insurance through Nationwide for an applicant1
A. I would have authority i E the applicant were eligilJlo fo r
N a tionwicle.
Q. Now, did you have a set of rules and r egulations from
Nationwide which permitted you to make the independent
determination yourself as to whether they came within the
scope that Na6onwidc would issue a policy fod
A. W e did.

•

•

•

•

•
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6/15/67
page 6

~

•

•

•

•

•

Q. ~ow, in June of 1964 were you taking applications for
automobile liability insurance from any persons for coverage
with companies other than Nationwide¥
A. Yes, I was.
Q. Would some of these be und er the Virginia Automobile
Assigned Risk Plan 7
A. Well, if th e application were submitted to the Virginia
Automobile Assigned Risk Plan, th en they would place it with
one of the companies that comes under their plan.
Q. Let us assume, Mr. Firebaugh, that an applicant for
automobile liability insurance would come into your office,
and upon your questioning him, you wer e able to determine
to your satisfaction that he would not meet the standards set
by 'Nationwide for voluntary in surance on him; what other
choices would yon l!aYe with respect to securing liability insurancE> for this individual ~
6/15/ 67
A. Well, as 1 recall this particular situationpage 7 ~ Q. I am talking ahont, in general, first, if you
could t0ll us-answer that qu estion as to what alternatives you might han• to try to help him.
A. I don 't r ecall how many companies that offered this
coverage, hut from ti Ill(' to time we> are contacted, ei ther personally or by mail, by varions companies soliciting this type
of business, usually r eferred to as substandard market designed to cover this gap whereby an applicant cannot secure
insurance at normal rates because> of not meeting eligibility
rules and regulation s.
Q. Now, this is something different from an application
submitted through th e Virginia Automobile Assigned Risk
Plan ¥
A. Are you referring to this particularQ. No, sir; I am talking about general; I am still in general
terms now.
A. The difference being, mainly, you know exactly what
company this insurance will he placf'd with, whereas in the
Assigned Risk Plan it could he with an~' on<' of senral hundred companies operating in Virginia. Also, the other dif-ference being that most of thrsc compani es giYe the agent bind-
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ing authority as of the postmark or by verbal agreement by
telephone conver sation, w.hereas the Assigned Ri sk Plan. requires a waiting period before the coYerage becomes e:ffecb ve.
Q. Now, in June of 1964, can you r ecall what in6/ 15/ 67 surers, other than Nationwide, that you would take
page 8 ~ applications, and submit them dir ectly to ~
A. ·without searching some records and doing
some investigation, I could not tell you at this time.
Q. Would yo u think it would be severaH
A. Possiblv at that time-and this is purely the first thing
that comes to my mind: Would be, maybe, two or three comparues.
Q. Would yon work through the company's office directly,
or through one of their general agents'
A. Always through a general agent. We would not be permitted to deal directly with the company.
Q. r.rhat is other than Nationwide'
A. Unless we were licensed with that company.
Q. Now, what was your r elationship with the Insurers of
Virginia, Incorporated, in June of 19641
A. I had from tim e to time broker ed business with themand still do-even recently.
Q. Would you explain how this came about originally, and
then just briefly the procedure t.h at you go through to broker
business through th em ~
A. Ther e's always been a need for this so-called substandard market to offer coverage to in sureds who cannot secure
insurance at normal rates. And I can't recall the exact instance of the first time I had brokered business with Insurers
of Virg inia, but I would say I was licensed in 1955
6/ 15/ 67 -so that Insurers of Virginia is an old company
page 9 r that has been in bu sin ess for year s; and I would
say that 1 have heen brokering with them since
shortly after 1 was licensed in '55.
Q. VVh en you speak of li censNl i11 '55, it was with Nationwide?
A. Righ t. I ha,·e nner been licensed with any other company.
Q. Do you rf>call hmv thi s r<'lation ship got start<>d, Mr.
Fin'bangh, with the Tnsm ers of Virginia ~
A. I wo11ld say it was from frequ ent mail solicitation on
their part.
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Q. Your r ecollection would b e, or best guess would be that
you may h ave r eceived a communication by mail from them ?
A. (The witness nods his head) I don't r ecall exactly how
my r elationship started with Insurers of Virginia. But that's
the way most of these compani es, who solicit businE>ss-that's
the way they started. Then, too, one agent possibly r ecommend s to another agent this source of securing coverage.
Q. Do you think t hat it could have been possible that you
might haYe learned of Insurer s of Virginia from another
agent and made an inquiry to them as to whether you might
take applications for th em or brokerage'
A. I would say that t hat would be accurate. I believe that
I r ('call Mr. Cooper was associated with me in a
6j] 5j G7
s imilar connection, as Mr. Munger is now-Mr.
page 10 r Ben R. Cooper. And, as I r ecall, he had dome
som e bu siness with InsurE>rs of Virginia in the
past, and T learned of it from him.
Q. And, of course, this is a source of additional income to
you , the hroker age busin ess? I am spE'aking of other t ha n
your commi ss ions through Nationwid('7
A. 'rher <? is a commission paid on all brokerage business.
Q. Did you have any type of written contract with Insurer s of Virginia in 1964?
A. No, sir.
Q. "\Vith whom wer e you dE>aling in that organir.ation at
that time?
A. My dealings have always been with Mr. John Dempster .
If I r ecall- I am not certain- l1 e's either the owner of this
agency-or l 'm not sure. T g uess it is-is it incorporated,
Mr. Rakes?
Q. Ye .
A. I wonlcl assmnE' he's been vice-prcsident-I'm not certain
about that. I ahmys talked with him , if he's available; if
n ot, then someone in the office.
Q. Do you know whetl10r t.his ag0n c~· is an agent in thr
sen e that it directl~· writE's for companies other than Nation
- ational Indemnity Company7
A. I do not know, other than the fact that 1
6/ 15/67 understand that they a r r th e general agents for
page 11 r the State of Virginia fo r Nation al Indemnity Company.
Q. You don't kn ow wheth<'r tlwy ha,·c any agency r elationship with any othE>r insur0r, or n ot 1
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A. TJ1ey do at this time, but in 1964, I could not tell you.
1 do not know.

Q. That's perfectly all right.
A. They do at this time.
Q. \Vhat was your procedure for brokering business with
Insurers of Virginia, Incorporated, in 19641
A. They furnished us with applications-Insurers of Virginia, that is, with their agency name imprinted. These forms
arc completed and r emitted with a net premium, that is, the
premium less agent's commission to Insurers of Virginia's
Richmond office. They in turn issue the policy and return to
the agent, and then the agent in turn forwards this policy to
the insured.
Q. \Vhen you speak of "agent," you are speaking of Insurers of Virg inia ~
A. I o. Insurers of Virginia returns the application to the
same agent who submitted it to thcm-I beg your pardonreturns the policy to the same agent who submitted the application.
Q. Agent or broker~ Did you mean an agent in a general
sense1
A. I think in a general sense. \Ve are not licensed with National Indemnity, but the insured certainly con6jl5j67
si<l ers n s to be their agent. They call us for advice.
page 12 r Q. you ar e the contact, in other words, through
whom he pays his premium and signs his application, and thi s sort of thing; is that correct 1
A. I think the terminology should be "broker" and "agent,"
even though I am not licensed with the company.
Q. In any eYent, if a man comes in and wants insurancea liability, that is, on his automobile, and you determine that
he cannot be written through Nationwide, then you can take
one of these applications-application forms given to you by
Insurers of Virginia, Incorporated, take down the information, fill in the blanks, .have the applicant sign and date it,
collect a premium from him, and mail the premium less your
commission, along with the application, to Insurers of Virginia, Incorporated, in Richmond, Virginia; is that correct?
A. That is correct.
Q. How did yo n determine what the premium wonld b0?
Do von have someA. That same agency furnishes ns with rate charts.
Q. I see. And then does Insurers of Virginia in Richmond
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decide on the basis of the application whether they will issue
the policy, and if so, do they write the policy in their office
and mail it back to you for delivery to the insured ~
A. That's correct.
Q. Now, does Insurer s of Virginia, Incor6/15/ 67 porated, in Richmond ever decline to write any
page 13 ~ policy after receiving the premium and the application from you 1
A. I have known on a ver y, very few instances wher e this
occurred.
Q. And what do they do in this instance-return the premium to you7
A. Yes.
Q. And in turn you give it back to the applicant?
A. T.h at's right.
Q. In those instances would you likely attempt to secure
liability cover age from the applicant through the Virginia
Automobile Assigned Risk Plan 1
A. That would be an individual decision.
Q. To be made by the applicant ?
A. And the agent.
Q. The applicant and you, in other words 1
A. Yes.
Q. Now, dic11n surers of Virginia, Incorporated, take applications from p eople who were required by the Division of
Motor Vehicles of Virginia to have an SR 22 :filed 7
A. If they met all of the other eligibility r equirements,
they did.
Q. In other words, if an individual, for example, who had
had no liability insurance, and was involved in an automobile
accident, and the Division of Motor Vehicles had
6/15/67 suspended his operating privileges, and then had
page 14 ~ later indicated to him that they would r estor E'
those pri,·ileges provided hE' could furnish proof
of financial r esponsibility in the future, then would this require an SR 22 Filing 1
A. That would he one reason fo r an SR 22 Filing.
Q. 'rhis is an illu stration~
A. Yes, sir.
Q. And in snc.h a situation as that, as you have indicated,
if this individual met the requirements of Insurer s of Virginia, Incorporated, for examplr, tlH'y'cl be willing to issue the
policy to him for an increased premium and make the SR 22
Filing for it; is that correcU
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A. Yes, sir.
Q. Now, do you know a par t y, now deceased, by the name of
-or did you know a party by the name of J ohn Taylor
Brown~

A. Yes, I did.
Q. How did you happen to make his acquaintance~
A. I suppose-well, it would definitely be through a r elationshi p by marriage that I had met John.
Q. Could you describe that, please, sir1
A. Yes, I could. My brother married his mother's sist er.
Q. Approximately when, would you estimate it was, when
you first met John Taylor Brown ~
6/ 15/67
A. Possibly six or eight years ago.
page 15 r Q. Was he then a teen-age boy ~
A. Yes, he was.
Q. Do you r ecall when he first began to drive automobiles 1
A. No, sir; I don't.
Q. Was he li ving with his parents when you fi rst met him ~
A. Yes, he was.
Q. vVas that in Rocky Mount, Virginia ~
A. Yes, sir.
Q. Do you r ecall whether that was 416 P ell Street, in
Rocky Mount 1
A. I r ecall that as being the address for the purpose of
insurance application; I don't r ecall wher e t hey lived- I
wasn't that closely associated with them.
Q. Do you recall when you first had any di scuss ions wi th
Mr. Brown r elative to automobile insurance-just approximately1
A. It was possibly-certainly within the 30-day period
previous to this application in June of '64.
Q. Do vou r ecall the circumstances under which the initial
discnssion took pl ace~
A . If I r ecall, his mother called me to inquire about an application for insurance .
6/15/67
Q. For John T a:dor Brown ~
page J 6 r A. Yes.
Q. And what was the result of that conversation, if any1
A. I immediately began to qualify him f or insu rance with
Nationwide, as I would any applicant, and determine, becaus<.>
of his age and being single-among other factor s, such as not
having th e supporting business of his parents, that he would
not be eligible for Nationwide.
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Q. Did you determine this through p ersonal discussions
with him 1
A. Yes.
Q. \Vher e1
A. The discussions started by a phone call to my office, as
I recall- the exact date I don't remember-some days previous to this application; and then John and his mother came
into my office and these discussions were continued there.
Q. He was not married at this time?
A. That's right.
Q. He was under 25 years of age 1
A. Yes, sir.
Q. And would this be one of th e reasons why Nationwide
would not voluntarily consider him for coverage in his own
name ?
A. The fact of being under 25 and single.
Q. Yes, sir.
6j 15j 67
page 17 ~ A. Would make him in eligible, unless we had
the supporting business of the parents.
Q. What do you mean by that1
A. I mean by that that we should have the parents' automobile insured, or other lines of insurance.
Q. I see. In other words, if y ou insured the parents for liability, or-as you have indicated, other lines of insurance, you
might consider the single, nnder-25 male son for coverage1
A. Yes, if there was no other obj ectionable factor.
Q. But you did not haYe this supporting business from the
parents of John Taylor Brown, so this would disqualify him
for coverage1
A. A11d if we had the coverage of business, it would have
had to have been in force for six months.
Q. Upon making this determination, what did you do, Mr.
Firebaugh7
A. I immediately began to search the various connections
to determine what to suggest to him, and it appear ed that I nsurers of Virginia was the best source to give him coverage.
Q. You mad e no determination in your own office, hut
through your own examination of your files and r esearch,
and so forth, or did you discuss it with anyone at the time,
that you recalH
A. I don't recall discussing it with anyone.
Q. So, did y ou have him come back to your
6/ 15/ 67
page 18 r office, or did yon takr. thi s application all at the
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initial visit, in this application- through Insurers
of Virginia, I'm speaking of ¥
A. I can't recall exactly how that was handled.
Q. I don't know how much importance to attach to it, and
it may not have any, Mr. Firebaugh, and if you can't recallA. I don't recall.
Q. That's perf ectly all right. W ell, did you on June 2, 1964,
then, take an application from John Taylor Brown on a form
provided you by I nsurers of Virginia, Incorporated 1
A. Yes, I did.
Q. Do you r ecall whether his mother was present at the
time?
A. Yes, she was.
Q. I hand you , sir, a photostatic copy of an application or
form of Insurers of Virginia, dated June 2, 1964, and purportedly signed by a J obn T. Brown, and ask you if you recognize it ?
A. Yes, I do.
Q. Ts that the application that you took from Mr. Brown
in the presence of his mother on June 2, 1964, or a copy of it,
rather1
A. Yes, sir.

•
6j15j 67
page 19

~

•

•

•

•

Q. I notice in the upper right-hand corn er that there appears a stamp, " James M. Firebaugh," with an address and
phone number on it; is that one of your stamps, sid
A. Yes, sir .
Q. And did you stamp thi s particular application yoursel£1
A. Yes, sir.
Q. With that stamp of yours showing your name and address1
A. This application is furnished to me in blank, and with
"Insurers of Virginia, Incorporated" imprinted.
Q. Now, I notice in the last paragraph of this application
there has been a strike-through, with the words, "Not applicable." This language, that the .h andwTitten notation "Not
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applicable" appears over, appears to refer to the financial
responsibility and fliing under the Assigned Risk Plan and
SR 22, which we have talked about previously; I take it then
that Mr. Brown was not Tequired to flie an SR 22 with the
Division of Motor Vehicles at the time you took this application from him 1
A. He was not required to flie.
Q. So that portion of the application would indeed, then,
not be applicable to this particular application 1
A. That is not applicable, that is correct6/ 15/ 67 that's the r easonpage 20 ~ Q. The strike-over was made Y
A. Yes, sir.
Q. Wbo actually wrote down the answers to the questions
indicated in this application form 1
A. I wrote the answers down as I asked the various questions of the applicant.
Q. In other words, then, the answers on the application are
in your handwriting1
A. Yes, sir.
Q. And wher e did you obtain the information for you to
supply the answers 1
A. From t.he applicant Mr. Brown.
Q. And did you ask him each of these questions on this
application 1
A. Yes, I did.
Q. Including his name and address and age and marital
status and date of birth, all these things 1
A. Yes, sir.
Q. You would ask him the quest ion, and he would supply
the answer, and you'd write it down 1
A. That's right.
Q. What is this occupation you have li sted here, sid
A. It should have heE'n "Cosmetologist."
Q. (Tndicating) \V"hat i~ that, Mr. F'i rehaugh 1
6/ 15/ 67
A. I tmrlrrs too(l he was a ha irdresser, and he
page 21 ~ had been to some type of school to learn this trade.
Q. That is a laclics' hairdrcsser1
A. Ladies' hairdresser; yes, sir.
Q. And you show his E'mployer at the time as Hollywood
Beauty Salon in Rocky 1\fonnt, Virginia 1
A. Yes, sir.
Q. Do you know whethN hi s mother was resicling at 416
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P ell Street in Rocky Mount at the time this application was
secured'
A. I don't r ecall. I don 't have any way of knowing-however, I assume that she did .
Q. You assmne that she r esided here, ancl he resided with
her at that time ?
A. (The witness noels hi s head)
Q. Now, you have descrihed this 1961 Ford Thunderbird
by identification number ; wh ere did this information come
from ?
A . I don't r ecall exactly. Nor mally, we ask t hem to produce
a hill of sale or a copy of the registration card-but it doesn't
necessarilv have to come from that.
Q. \V"hatever source you can obtain tJ1e identification on?
A. \V11atever source we can get it from . Sometimes they
r ead it off to us.
6j 15j67
Q. One of the questions read, "List all convicpage 22 r tions and accidents, give elates and describe accidents," with the answer "None" being supplied;
that was the informati on given to you by Mr. Brown himselH
A. Yes, sir .
Q. And anoth 0r one of tlw questions reads, "List any im pairments you may have"-with a similar answer-"None";
is that the answer supplied to you by Mr. Brown?
A . That was an answer supplied by Mr. Brown.
Q. Did you read this question to him, and he said that }1e
had none, and that's why you wrote "None" in there?
A. That's correct.
Q. Did he ask you at the t im e to f urther elaborate on what
was meant by the word " impairment" ?
A. I don't r ecall that he asked me that. However, our discuss ion from-at some time during this application- ! don't
r ecall exactly when-led around to the fact of .h is father's
untimely death and the emotional strain which he had been
under wl1ich, in my opinion, was normal. And he may have
possibly mentioned that he had seen a doctor about t his nervous condition. That was the area of our conversation.
Q. Did he indicate to you that t.his ner vous condition, or
whatever it was he had seen a doctor about, in any way interfen·ed with his driving or might interfer e with it ~
A. I remember some ar ea of our conversation
6/ 15/ 67
touching on that, and I can 't r ecall the exact depage 23 r tails. But at some time in the conversation, it
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seems to me that I asked him, in his opinion, would
this affect his driving. But these facts and figures on this
particular point are vague to me. I can't recall exactly
whether I asked or didn't ask him. However, as insurance
agents, we ar e always alert to this type of thing. Primarily,
we watch for impairment such as l oss of limbs, that type of
thing, you can definitely pinpoint.
Q. Did Mr. Brown or his mother tell you that he had been
suffering from epilepsy?
A. Neither Mr. Brown nor his mother ever mention ed this
condition to me.
Q. And had you any prior knowledge, at the time this
application was taken, that he had been so treated fo r epilepsy?
A . No, sir.
Q. Had you been told by them that he was suffering from
epilepsy, or if you had had any prior independent lmowledge
of that, would you have written the answer "None" down in
response to this question ?
A. I would not under any conditions.
Q. You, of course, were aware of the fact that Mr. Brown's
fath er had committed suicide in 1961 ~
A. Yes, sir.
Q. And tha.t 1lr. Brown himself, I t hink, had discovered it1
A. Yes.
6/15/ 67
Q. And when you were advised t.hat subsequent
page 24 r to that time the applicant had been ner vous and
had been seen by a doctor, you attributed that to
the ex1wcted r eaction from such a traumatic exp erience 1
A. Yes, sir.
Q. Now, just so tha t I can completely under stand this-and
I will leave this particula r topic- Mr. Firebaugh, when you
r ead oit the question to Mr. Brown, "List any impairments
you m ay have," th e answer or r esponse to that was "None,"
and that is what you put in the answer t)1 ere~
A. That's righ t.
Q. Now, did you quote a premium to him that this minimum
coverage of $15,000, $30,000 bodily injury limits, and $5,000
proper ty damage would cost him on an annual basis, if this
company decided to issue a policy to him 1
A. (The witness does not r espond)
Q. You may r efer to this application.
A. I am sure I did; yes, I am sure I quoted him a premium.
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Q. Is t hat premium quoted-listed on this appli cation
form ~

A . Yes, sir.
Q. What is the amounU
A. $155.60.
6/ 15/ 67
Q. And t,her e is another blank for "Payment
page 25 ~ collected," and is that figure inserted ther e also
$155.60 ,
A. The same amount.
Q. And did you write these figures, yourself, in ther e1
A. I a ssum e 1 did. This appears to be-that is the normal
procedure, so 1 can assume that I did.
Q. Does that appear to be your handwritingY
A . It does.
Q. And ther e is another item called "Net ch eck (Less
10% ) ", with a fig ure which appears-and $140.04; is this the
difference between the amount collected and t)1e net ch eck
which would r epr esent y our commis sion ~
A . Yes, sir.
Q. And would that amount to $15 and some f ew cents in
this instance 1
A. $15.56.
Q. After r eceiYing this application and the money, how was
it paid- by ch eck or cash, or do you recall ~
A. H ad I known thi s information would be a sked, I would
have been to search mY r ecords. I don 't have a r ecord of it
her e.
·
Q. That's per f ectly all right, sir. W ell, in any event, what
did you do with th e application a nd the premium money that
wa s given to y ou on thi s occas ion '
A. I attacl1 ed t he net check to the application and subm itt ed it to- by mail t o 1nsnrer s of V irg inia, Tn Gj 15j67 corporatc'n.
p age 2G ~ Q. Did you send a covering l etter along with it?
A. N o, sir. It's not- as I recall, it 's n ot necessarvQ. You dicln't1
A. -'l'o s0ncl a letter.
Q. You j11st A . I clon 't r ecall. I don 't have a copy in my file, if T eli d .
Q. You clo have a file which pur ports to contain all copi es
and memor anda of any dealings that you had wi th Mr.
B r own ? Do you ha ,·e it wi th you ~
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A. I have a file-how complete it is, I don 't know. I didn't
know exactly what information you would ask for from the
file. But I do have a file and a copy of the a pplication.
Q. As far as you know, you have no reason to know that
the file isn't complete 1
A. No, I haYe no reason to think that the file is not complete; no, sir.
Q. And the file does not contain a copy of an~r covering
letter that would have gone along with this application 1
A. No, sir.
Q. Now, do you recall what happened next after that ?
A. The normal procedure of the policy-was issued by Insurers of Virginia and forwarded to t.he insured.
6/15/ 67
Q. Would the policy, if it were issued by the Inpage 27 r surers of Virginia, have been sent to you for mailing or deliver y to the insured, or would it be
mailed directly to him Y
A. It would be mailed to the agent.
Q. To you ~
A. Yes, sir.
Q. Do you recall receiving the policy m this particular
instance and sending it to Mr. Brown 1
A. I can't r ecall. I am snre that that is what occnrrcd. I
do have a copy of the policy-the agent's copy in my file.
Q. And do yon recall whether Mr. Brown came by and
picked up the original policy from your office, or whether it
was mailed to him 7
A. It was mailed to him-it would be the norma] procedure. I cannot recall.
Q. In this instance 1
A. Tn this instanc<'.
Q. And you have no copy of any covering letter, if indeed
it were mailed ~
A. No, sir.
Q. Would the normal procec1 nr<' be to mail tll<' origi nal
policy ?
A. Yes, sir.
Q. ).To\\', what oth0r action or acti ,·ity, if any,
Gj l5j G7 rlicl yon takt' with rf'spect to this particular appli pagc 2R r cant?
A. \Vonlcl yon he more specific in thi s cpwstion~
Q. \Vl1at I am trying to find ont, Mr. Fir<'hat~gh, is if \'Oil
did anything with respPct to .rohn 'ra~·l or Brown ·~ app!'ica -
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tion for insurance through Insurers of Virginia, J ncorporated, other than simply take this application, collect his
premium, and forward it to them, and send his policy when it
came in ~
A. We renewed the policy by-submitted a statement to
Mr. Brown at the expiration of thi.s policy, and he returned
his check to me, as I recall, by mail, and it again was forwarded to Insurers of Virginia for a net premium, and they
automatically renewed it for another policy term-which,
again, was the normal procedure, a s we had followed it in
the past, and a second application was not necessary.
Q. Was the first policy period-what were the dates of th e
first policy period 1
A. The effectiYe date~
Q. Yes, sir~
A. June 3, '64.
Q. To June 3, '65 7
A. To June ::3, '65. 'rhis policy was not ren0w0d eff<'ctin'
June 3, '65-thP exact reason T don't kn ow. But he nC\·C' r
paid the r en0wal until Jnly, and at that t ime the poli c~· wa!'>
renewed from Jul~·, '65 to July, '66.
Q. And these were the dates-that is, July 26.
6/15/67 1965 to July 26, 196G, wer e the inclusive dates of
page 29 } the policy period for the renewal policy which was
Policy No. SWACEE 379963; is that correct?
A. That's right.
Q. Had he paid the r enewal premium at the time t.he statement was originally submitted to him ~ I as1'mn e that th r
policy period for the renewal polic~· wonl<l haYe hN'n th0 !'>anw
date, that is, June 3 to .Jnnc 3?
A. That would be the normal procedure; yes, s ir.
Q. Now, I notice, also, that the description of thr automobile in the r enewal polic~· was a '65 Ford coupe; do you know
bow this came about1 Tbis is different from the description
of the original automobile.
A. Yes, sir. My memo to Insurers of Virginia, Incorporated, dated April 21, '65, requested transfer to a 1965
Thunderbird.
Q. Had he traded th e '61 Thunderbird for a Plymouth 1
A. For a Plymouth previous to that- 1964 P lymouth.
Q. And had that change been made on his original policy,
too t
A. I do not have a record of an endorsement showing that.
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Until just now I hadn't n•ali.zed there was no endor sement
in my flic.
Q. In any event, Brown had only one automobile during
the entire policy period at the same tirne 1
A. To my knowledge ; yes, sir.
6j 15/ G7
Q. And th e r enewal policy was issued for the
page 30 r 1965 Ford Thund erbircl 1
A. Yes.
Q. In this brokerage bu siness, such as you had wit.h In surer s of Virginia, would you keep up with the r enewal
dates and the collection of the entire pr(•mium, and then remit
the net to Insurer s of Virginia, after withholding your commission 1
A. The p1·oc<>dure then, as now, was that they would send a
list oC all of the r enewals for a particular month-usually
two month s in adYancc-to t.he agent-and h er e, again, we
mean brokering agent; the agent in turn would notify the
insured of the upcoming renewal.
Q. I under stand. All right. Now, Mr. Firebaugh, haYe
you subsequently lc>arned-that is, since this r enewal policy
was issued-that :Mr. Brown was invoh·ccl in an accident in
Henry County, Virginia, in September of J9657
A. Yes, sir. Iris mother called me-the exact date J don't
r ecall-to inform me of that, and at a late r elate an SR 300
report was sent to my office to notify me.
Q. Of the accident ?
A. Yes, sir.
Q. Do you have a copy of that1
A. I believe I do. Yes, this is a copy.
Q. May J sec it, please ?
6/ 15/67
A. I think two pages woulcl cover the variou s
page 31 r cars. 1 can't verify wno signed it. It was mailed
to my office. In fact, tl1at's not the original.
Q. There is a notation that says "PIJ s igned original"?
A. The secretary. \Vc didn 't have access to a copying machine at that time, and she typed this off by hand from tne
original.
Q. And in the normal course of her business with you ?
A. Yes, sir.
Q. Would the "PH" r0fer to poli c~· holder ?
A. I think that's what she means.
Q. Dated September 29, 1965 1 Mr. Firebaugh, is tl1is an
exact copy of the SR 300 which your office received from the
insured Mr. Brown 1
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A. I don't recall comparing this, Mr. Rakes, with the original. I can only assume it is. It was in th e file.
Q. And it purports to be a copy made by your secretary
in the regular course of her business with you 1
A. Yes, sir.
Q. I assum e that a copy of this could be secured from the
Division of Motor Vehicles1
A. Yes, sir.
Q. All right.
Mr. Rakes : I offer this as Plaintiff's Exhibit 2, and ask
the court reporter to so mark it, and file it with the deposition .

6/ 15/ 67
page 32

r

(Plainti ff's Exhibit No. 2-Accident report
form SR 300.)

Q. \Vas receipt of this r eport the first knowledge that you
ever had of Mr. Brown's being subject to epileptic seizures ~
A. As far as I can determin e, it was. I knew that, of
course, ther e was a lapse of time from June, '64 until this
occurred some time later, by way of the connection of the
family r elationship. I had heard some rumors that John
Brown had had some more disturbances of this nervous conditon. But this epileptic condition was never mentioned, and
a member of the fami ly had mentioned to me that they had
attempted to keep thi s information suppressed.
Q. Was this after the accident ~
A. All this came out after.
Q. Ts Mr. Brown now d eceased ~
A. Yes, sir.
Q. Do y ou r eca1l wher e he di ed~
A. I r ead it in th e paper, and also heard it from memb0r!'
of the familY that he took his 1ife in a hotel room here in
Roanoke.
·
Q. In Sept<.>mher of 1966 ?
A. I don't r ecall the date, without checking into it.
Q. Docs that so und approximately correct to
G/ 15/ 67 yo n1
page 33 r A. Y cs, sir.
Q. Answer any qu es tions Mr. Baugess may have.
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CROSS-EXAMINATION
By Mr. Baugess:
Q. What type of building is this, Mr. Firebaugh, that you
occupy in your insurance business 1
A. The building that I occupied at the time of this application in question 1
Q. That's correct.
A. - \Vhich is different from our office now. It was a residence that was converted for office use, owned by the ColonialAmerican Bank, to whom we paid r ent.
Q. I s it in a business area or residential area 1
A. It's a combination-primarily business.
Q. At the time did you have any sign or letter writing on
the door r egarding t.he fact you wer e in the insurance business¥
A. Yes, sir; there was a sign out near the street.
Q. How did it r ead 1
A. It read at the top, Kationwide Insurance Agents, and
listed the agents under the sign; and if I recall correctly,
at that time there were only two of us-Mr. Nicholas Munger
and myself.
Q. Was there any reference on the sign to any other insurance company, other than Nationwide1
A. No, sir .

6/15/67

page 35 ~

•

•

•

•

•

Q. I n connection with I nsurers of Virginia- whom I understand represents Nationwidc-I mean National Indemnity,
isn't it just a matter of course that once you send an application, they r ely upon your integrity as an insnrance ag<>nt,
and the application is appr oved as a matter of course¥
A. The application is approved solely on the basis of the
facts and figures written on the application .

•

•

•

•

•
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6/ 15/ 67

page 36 ~

•
6/ 15/ 67
page 37

•

•

•

•

Q. Some mention was made of whether or not
would take direct application for assigned
risk-do you 1
A. We do take assigned ri sk applications .

r you

•

•

•

•

•

Q. My point is, who makes the determination as to whether
or not this per son has to have assigned risk insurance?
A. The agent and the applicant will-we usually explain
various means of securing insurance, and the agent and tJ1e
applicant together make the decision.

6/ 15/ 67
page 39

•

•

•

•

•

•

•

•

•

•

~

Q. Once you have taken that-and I am r eferring now to
In surers of Viro-inia-and you sent it to them-the Insurers
of Virginia, Incorporated, I take it, writes the policy1
A. They type it in their office, I understand.
Q. And they rf'tnrn that to you, and then you, as the agent,
deliver it either bv hand or mail to th e insured 1
A. That's cor rect.
Q. On the other hand, suppose the application is rejected,
what happens in that instance?
A. (The witn ess does not respond)
Q. ''That part do yo u play, in other words ?
A. That has happenf'd in a f ew instances. And we immediately ge t on the phon e or contact the insured personally to let
him know tl1at it was rejected, to make whatever-take whatever action is necrssar y to have him not operate the vehi cle,
or get a replacement policy.

•

•

•

•

•
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6/15/ 67
page 40

~

•

•

•

•

•

Q. How familiar wer e you with John Taylor Brown 1
A. I'd seen him a time or two as a t een-ager while visiting
my brother in Rocky Mount, Virginia. And it seems-as usually happens- t hat he grew up overnight. And I
6/15/ 67 r ecall him as a teen-ager and high schoolpagE> 41 r Q. \V ell, he was pretty close to a near-stranger
to you, then~
A. No, s ir: he wasn 't a stranger . It's h ard to pin-point
this degree of how well I knew him. T wouldn't say hf' was a
stranger.
Q. I believe yon testified earlier , in r esponse to a question
by Mr. RakE's, if yon knew where h e lived, and I think- T
don't mean to misquote y ou-you said, I believe, he lived at
416 Pcll Str eet, by virtue of his answer to t.he question on the
applica tion, b nt you did not know the physical A. I have never b een to his home.
Q. \Vhcn th e first approach was made to you fo r an application fo r insurance, yon concluded, after talking with him,
that h e would not be eligible f or insurru1c0 with Nationwide,
solely becau se of possibly three r easons-his mental status,
hi s age, and income?
A. rrh e income should n ot l1ave been-if it was enter ed on
the r ecorr1, it was error. The income has nothing to do with
that. Th<' s11pport ing business of his parents was the other
factor that I mentioned- the fact that we do not insur e his
par ents. H ad h e in sur ed his parents, then we would have
b een, to a degr ee, obligated to have written his insurance.
Q. Thi s places eligibility on an economic basis with Nationwide~

6/ 15/67
page 42

~

A. No, sir.
Q. \Veil, suppose that hi s parents had said, "All

ri gh t, we'll cancel our present insurance, and give
it to you" ; then yon would have issued the policy for him ~
A. Had I kept th eir in surance in force for six months.
Q. S ix month s~
A. Yes, sir.
Q. Bnt sinc0 that was not the fact, yon then looked for
oth er sources of in surance for him 1
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A. Yes.
Q. Did your mind go directly to Insurer s of Virginia 1
A. Yes, sir. As I recall, they were one of the-or the only
company that, at that time, would write a single, under -25
applicant male on this so-called substandard progrrun.
Q. Did you lead them to believe that you wer e the agent fo r
National Indemnity1 \Vere they of this understanding~
A. W ell, they understood I was to collect their money and
remit it to the company.
Q. Now, thi s application-once again, that has been enter ed in evidence-says, "Premium quoted"-which, I believe,
is $155.60 1
A. Yes, sir.
Q. $155.60 1 I s the general procedure for tlH' applicant to
write a check to yon, and then yon in turn send cash or a
check to the Insurers of Virginia 1
6/ 15/ 67
A. That's correct-for th e net amount.
page 43 ~ Q. So he docs not write a check to In surer. of
Virginia or to National Indemnity-he deals
directly with you 1
A. That's right.
Q. Now, you stated you wrote the answers to the questions
on this particular application 1
A. Yes, sir; I wrote that application.
Q. Generally speaking, do you expla in the nature of any
questions in the application, where it needs explanation 7
A. Yes, sir; we do. That question could cover a lot of territory. I don't want to-we ask the question-we r ead it off to
the applicant, and type it in, and then after it's completed,
we hand it to them and ask them to look the application over,
and if everything looks in order, then they sign i t.
Q. And if they have any questions, they will ask, and you
answer'
A. Yes, sir.
Q. When you asked a question on the application, listing
impairmen ts you may now have, you r ecall whether or not
you elaborated on the interpretation 1
Mr. Rakes : Excuse me for interrupting, Mr. Baugess. I
don't sec the word "now" in this application that you just
quoted in the r ecord.
Mr. Baugess : Strike the word "now."
Mr. Rakes : Excuse me. Go ahead.
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6/ 15/ 67
page 44

By l\Ir. Baugess: (Continuing)
Q. Did you elaborate on the question, "List any
impairments yon may have," or did you just ask
the question, and he answered 1
A. We have no guidelines as to specifically read off the
list of illnesses. But I do recall, as mentioned previously, that
we discussed his nervous condition and determined tJ1at this
did not affect his driving-and that's the term we used for
the nervous condition due to mental disturbance of his father's death.
Q. This question listing impairments you may have, does
not state, "Further which may affect your driving"; is that
correct ?
A. It doesn 't.

r

Mr. Rakes : I object to the question. The applica tion speaks
for itself. And l\Ir. Firebaugh's inter pr etation of what it
may mean is completely irrelevant to the case.
By l\Ir. Rakes :
Q. You may go ahead and answer.
Mr. Rakes: I wanted. to put that objection in the record.
Mr. Baugess : Certainly, if Mr. Firebaugh does not know
the interpretation of the word "impairment," how can an applicant be expected to know 1
Mr. Rakes: That's argument. That's not testimony.
6j l5j 67
page 45

A. I think I started to answer that we could
only assume that tl1is would be areas of impairment that would affect a man 's driving-or the
applicant's driving habits.
~

By Mr. Baugess : (Con tinning)
Q. Was this specificall y explained to him ~
A. I don't r ecall.
Q. I think Mr. RakC's asked the question regardin g the
phrase, listin g impairments you may have, and , as yon stated,
he did not ask the question- or ask you to Pxplain that, but
that you all had discussed that h e had an emotional strain;
and I think vou stated furth er that he may have possibly mention ed he had seen a doctor about his nervous conclition prior
to this time, and you concluded that this was-or wonlcl not
affect his driving ability1
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A . W t• concluded it together-the applicant and I.

\

Q. Did yon han any knowledge whatsoeYE>r that he may
have had epilepsy?
A. No, sir.
Q. Do you know, in fact, wh etlwr he had en• r ]1ac1 e pil e ps~·,
aside f rom h earsay ~
A. At the time of the application, I did not.
Q. Did yo u know it prior to the time he had his accident ?
A. I had no lmowlerlge of it. However, I do know that a
few months before the accident he was hospitalized for supposedly some irregular type of r c>action-ancl I
6/ 15/ 67 have no evidence. It's jnst based on th e> conn rction
page 46 ~ of the famil~· ties-wJ1ich is norm al tha t these
things were di scussed-that he may have b·ird to
take hi s li f e before> that-the final time he succeeded.
Q. This difficult~' with this Pmotional (1iffi cnlt~·, lw infom tc>d
you about1
A. This emotional thing. when we took the application, hacl
no implications of him attempting suicide. It was only a nervous condition.
Q. As I say, you, in fact, didn't know tJ1at prior to the accident that he had epilepsy1
A . No, I had no knowledge of that.
Q. Plaintiff's Exhibit No. 2 is an SR 300, which pmportedly was the duplicate of on e filled out by someone whom yon
don't lmow1
A. I would have to ask the secretary who typed that, if
she recalled any exact details of this.
Q. I would like for you to r ead som ething, if you would, off
of the SR 300 that's been introduced. R ead this description
of th e accident.
A. I r epeat that this-the copy was in my file, and I have
never r eacl this before, other than to scan it, and I cannot
verify that this is the wording of the r eport that was mailed
to my office. \Vould you like this read in view of that ~
Q. Yes.
6/ 15/ 67
A. Thi s says on the back section of page number
page 47 ~ one, in the area describing the accident : (Reading)

"Vehicle # 1 was traveling N ortb on Rt. 220 and had an
epileptic seizure and hit # 2 and then continued on and hit
# 3 and #4. Vehicles 2, 3, and 4 were heading South. No.1,
2, 3 and 4 - NC."
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I can assume that the "NC" stands for '' No charges
placed."
And, again, I will say that the purpose of this copy is for
my office to keep the basic details of the accident in my office
so that if we should need this information at a later date,
then we can interpret what this says. I cannot verify that is
an exact copy of the original.
Q. My point a minute ago, y ou don't lmow who tilled it out
originally 1
A. I don't think it would be fair to anyone involved for me
to comment on this further, until I talk to the secretary who
typed it, and see if she recalls what the instance was. I
faintly remember it was signed by the assured- and that,
based on the telephone r eport of his moth er, was the basis on
whic.h we reported to the company.
Q. Mr. Firebaugh, I want to show you what is purported
to be a duplicate copy of the Virginia State Police r eport
made out by the investigating trooper on the accident in
question. I want to show you the narrative description that
was purportedly made by the state trooper, and I
6/ 15/ 67 want to have y ou compare that with the descrippage 48 r tion as shown on your SR 300, and have you tell
the Court if there is any difference .

•
6/15/ 67
page 49

•

•

•

•

•

•

•

•

~

A. Th e wording is identical to the two copies of SR 300
presented her e.
By Mr. Baugcss : (Continuing)
Q. That's all I wanted to ask
REDIRECT EXAMINATION
By Mr. Rakes :
Q. I just have a couple of questions in rebuttal, Mr. Firebaugh. 'When y ou took this application from Mr. BTown, along
with his $155.60, you didn't undertake to bind the insurance
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with him the, did y ou-you didn't r epresent to him that you
could guaran tee you would get him insurance T
A. You are right. The assumption is t.hat this is postmarked the same day ; and when it r eaches the Insurer s of
Virginia office we assume-the following day-they would
make the final decision, after reviewing the application.

•

•

•

•

6/ 15/ 67
page 51 ~

•

•

Q. In other words, relating this back now specifically to
this case, this application of John Taylor Brown,
6j l5j 67 he r ealized that you couldn't get him insurance
page 52 ~ with rationwide and bind him on the day he gave
you the premium money, didn 't he'
A. He understood that.
Q. You all discussed the fact that you were going to try to
get him coverage through Insurers of Virginia, Incorporated,
in Richmond 1
A. Yes, sir.
Q. And he gave you the premium money and signed the
application in your presence, with that understanding~
A. Yes, sir.
Q. And did he have an opportunity to examin e the answers
to the questions which you had written, and he had Yerbally
disclosed to vou 7
A. Yes, sii·. The application was handed to him.
Q. Completely :filled out1
A. Yes, sir.
Q. And he signed it in your pr esence1
A. Yes, sir.

•

•

•

•

Received and flied July 13, 1967 by Juanita Gregory,
Deputy Clerk.

•

•
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6j 21j 67
page 1

r
•

•

•

•

Depositions cle bene esse on oral examination of W. H. Brillheart ancl .T oJm E. Dempster taken in behalf of the plaintiff,
before Margaret H. Dutrow, a notary publi c in and for the
Commonwealth of Virginia at large, pursuant to annexed
Notice, commencing at 10 :30 o'clock a. m., June 21, 1967 in
the offices of the DiYision of ·Motor Vehicles, 2220 \Vest Broad
Street, Richmond, Virginia.
APPEARANCES:
Richard C. Rakes, Esq., of the firm of Gentry, Loch , Rakes
& Moore, Roanoke, Virginia,
Counsel for the Plaintiff.

vV. Travis Poole, Esq., of the firm of Poole, :Moncure, and
Thompson, Mutual Building, Richmond, Virginia,
Counsel for the Defendant Burroughs-vVhite Chevrolet
Corp.; and Utica Mutual Insurance Co. under the Uninsured Motorist Act.
Dep.

6/ 21/ 67
page 2

~

W . H. BRILLIIEART, was sworn and deposed
in behalf of th e plaintiff, as follows :
DIRECT EXAMI NATION

By Mr. Rakes :

•

•

•

•

•

Q. Mr. Brillheart, in your capacity as Director of the
Bureau of Safety Responsibility for the Division of Motor
Vehicles, do you have under your custody and control certain
r ecords pertaining to some licensed motorists of
Dep.
the State of Virginia 1
A. Yes.
6/ 21/67
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page 3

~

Q. Do you have records in particular pertaining
to a party by the name of John Taylor Brown of
Rocky Mount and Martinsville, Virginia 1
A. Yes.
Q. "'What is the first record you have in your file pertaining
to this individual, Mr. Brillheart1
A. The first notice we had of the individual was November
22, 1963.

Q. What particular record is that ? What does it p ertain to 1
A. This record was pertaining to an application for renewal of operator's li cense and a statement by Dr. Frank H.
Dudley addr essed, "To whom it may concern. "
Q. May I see that, please~ You say tlus r eport came in connection with a r enewal of an operator's license by John Taylor Brown 1
A. In connection with an application for r enewal of his
license.
Q. Wbat is the date of that application for r enewal ?
A. No,·ember 20, J 963.
Q. May I see that, please~ \V:hat action was taken by the
Division of Motor Vchi c]es with r esp ect to this application
for r enewal of operator's license submitted by Mr.
Dep.
Brown ? \Vhat I am getting at, of course, is whether
6j2l j 67 or not h e was issued an operator's license based
page 4 ~ upon this application ?
A. At that particular time he was not issued a
renewal license. In fact, the application was r ejected.
Q. \Vhat does the record refl ect as the next activity with
respect to this indivirlnal ?
A. l\[r. Brown was r equested to get a further statement
f rom hi s ph ~·si cian , whi ch he chd, on the Division of Motor
Veh icles' form.
Q. \Vha t physician was that, sir ?
A. Dr. F. H. Dudl ey.
Q. \Vhat is the elate. of that add iti onal statement ?
A. February 24, 1964.
Q. And follo\\ing receipt of that additionalA. :May T r etract that statement ? In lieu of what I just
stated. tl10 same form was cxceutc(1 by Dr. F . H. Dudley on
Decemher 13, 1963.
Q. In other worcl s, Dr. Dndl('y submitted additional statements from his No,·emher , 1963 letter to DUV, stat0ments on
the r0gular fo r ms us0cl by D}fV ; those additional statements
being submitted in December, J963 and in February, 1964?
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A. Yes.

Q. Now what was the next activity in your ftle
Dep.
following r eceipt of Dr. Dudley's form report of
6/ 21/ 67 February, 1964 ?
page 5 ~ A. The next activity was a letter dated MarcJ1 6,
1964 by this Division addressed to John Taylor
Brown.
Q. \Vl1at did this letter purport to say to Mr. Brown~
A. Reading from the letter, and I quote, "vVe are in receipt of an acceptable physician's statement and a check in
the amount of two dollars.
"Since your operator 's license ·3L 312180 expired November 30, 1963, it will be necessary that you undergo and pass
a complete <'xamination. A schedule of examinations is attached.
"If another license is issued to you, you will be required to
furnish this office with an acceptable physician's statement
about your medical conditon ever y six months.
"We are returning your check in the amount of two dollars
to be paid to the examiner, when you have passed an examination." And it is signed "Yours very truly, C. H. T-'arnb,
Commissioner, by J. B. \Varfield, Director of Burean of Operators Licenses."

Q. W'hat happened next with r eference to this applicant~
Did he submit a new application to the Division of ·Motor
T!ehilces, dated March 9, 1964'
A. Yes.
Q. Do yon have that application, sir?
Dep.
6/21/ 67
pagr G

Mr. Rakes : By agreement and stipulation of
conn srl the r ntire r Pcords of th<' Di,·ision of Motor
V rhiclPR on .John Taylor Brown will he copied nnd
an exact cop~· "·ill he introduced into evidrncc in li r11 of th<'
original of the Division of Motor Vehicles, to he ealled Plaintiff's Exhibit "A."
~lr. Poolr: '1\' <' will agree to the stip1tlation. ('rhr ti:ticl
copies of th(' record s of tl1e Division of Motor VPl1iclr s wPre
marked as PlaintilT's "FJxhihit A.)
~
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By Mr. Rakes :
Q. Mr. Br illheart, is this an exact, true copy of that application which was forwarded to me by you at my request and
your letter to me of December 23, 1965 '
A. Yes, sir.
Mr. Rakes: 1Ve would like to mark this for identification as
P laintiff's Exhibit No. B.
(The said application and l etter were marked as Plaintiff's
Exhibit No. B.)

Q. :Mr. Brillheart, on the r ever se side of this application
I wish y ou would read that Question No. 2 and the answer
shown on that application, please ~
A. uno you haYe any physical or mental disability . .. "
T.hat is blacked out h y a stamp," ... or any disease
Dep.
that causes loss of consciousness or control of hody
6/21 / 67 or limhs ?"
page 7 ~
Q. \\ltat was th<' n'sponse giwn to that qn<'stion
on the application snhmittPcl by John T aylor
Brow·n '
A. "Y cs."
Q. And did h e give any explanatory comment to that answer7
A. Yes.
Q. \Yonld you r ead that, please'
A. "The disability was over a year ancl has clear0cl up.
A physician's ~tat<'ment is on r ecord in Richmond."
Q. Now, of com~<', the Divi sion of Motor VPhicl<'s did ltm·e
se,·er al physicians' ~tat12ment~ on r ecord at tlte time that application was snbmitt<'d?
A. Yes, sir.
Q. Based upon the new examination ancl the n ew applicat ion was an operator's licen se issued to Mr. Brown in 19641
A . Yes, sir.
Q. Do you have that date, sir1
A. :March 26, 1964.
Q. "\Vas there any restriction placed on that operator's
license '
A. The license was issued on the condition that a satisfactory medical report would be r equired semi-annuDep.
ally in order for the license to remain valid.
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Q. All right, sir, were any subsequent medical
reports received 1
A. Yes, sir.
Q. When was the next one, sir1
A. September 16, 1964.
Q. May I see that, pl ease Y Were there subsequent reports
received after that day?
A. Yes, March 23, 1965.
Q. May I see t.haU All of these ae by Dr. F. H. Dudley of
Rocky Mount, Virginia 1
A. Yes.
Q. Were any medical r eports received after that day1 Was
that last report of Dr. Dudley of Marcl1 , 1965 accepted by the
Division of Motor Vehicles as complying with the r equirements of the r estricted permitY
A. No.
Q. Were subsequent reports received 1
A. Yes.
Q. "When was the next one, sir Y
A. April 28, 1965.
Q. Were any subsequent medical reports received by thb
Division of Motor Vehicles between that day and
Dep.
September 26, J 965?
A. No.
6/21/67
6j21j67

page 8

~

page 9

~

Mr. Rakes: I have no furth er questions.
CROSS EXAMINATION

Bv Mr. Poole:
·Q. Mr. Brillheart, the last medical report received on
April 28, 1965 was acceptable to the Division of Motor Ve-

hicl es, was it not, sir?
A. Yes.
Q. Now the next report, medical report that you would require would be six months from April 28, 1965 ?
A. That is correct, or thereabouts, yes.
Q. You stated, however. that the report dated April 28,
1965 was the last report that you have receive<'l, is that correct, sir ~
A. P ri or to a certain date.
Q. I was just askingA. It was not the last report I received but it was prior to
a date.
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Mr. Rakes : September 26.

BY Mr. Poole :
·Q. \Vhen was the next r eport you received, Mr. Brillheart?
A. September 30th is the date we r eceived the
Dep.
r eport.
6j21j67
Q. "What year was that, sid
page 10 ~ A. 1965.
Q. l\lay I see th at, sir 1 And that r eport was
acceptable to you, was it noU
A. Yes.
Q. The DiYision of Motor Vehicles had never cancelled
:Mr. Brown's operator 's license you granted ~ You granted it
with the condition attached that h e submit the medical r eports ~

A. His license was suspended by Order dated December 2,
19G:l.
Q. And for wlwt cause, sir ?
A . The r eason, ancl T qnote fr om the Ord er . "Thc r ccord s
of thi s DiYision show that you arc afflicted with or s uffering
f'rom disabilities which act to preY<>nt you frolll exrrciRing
reasonable and ordinary control over a motor Yehicl e while
operating the same upon the highways and yon haYing
waived a formal hearing in the premi ses and voluntarily surr endered your operator's li cense to the Division of :Motor
Vehicles, which is now being held in the files of this office."
Q. And that was December 2, J 965 ~
A. Yes, sir.
Drp.
Q. A nd Jw Yoluntaril~· submitted hi s JicpnsP and
G/ 2L/ 67 " ·aivcd the hearing?
page 11 ~ A . Yes, sir.
Q. Did you have any medical r eport prior, just
prior to issuing that Ord er, s ir ?
A. No, sir.
Q. On September 26, 1965, Mr. Brown did haYe a valid permit, did he not, sir?
A. Yes.
Q. Now, Mr. Brillheart, did his accident of September 26,
J 965 have anything to do with your r evoking his license, s ir?
A. Yes, sir.
Q. And that action on the part of the Division of Motor
Vehicles was taken without having Mr. Brown examined by
a physician, sir ~
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A. I\o, it was taken on the basis of a dri\·cr deficiency report.
Q. But you did not have him examined by the physician at
that time, did you, sir, or require him to be exam ine<l1
A. 'Ihe Di,·ision of Motor Vehicles, as such, did not; he
was examin ed.
Q. But on the r ecord that you have h e was considered capable of operating a motor vehicle on tlH' hi ghways
in Septcmbrr, September 26, 1965?
Dep.
6j21j67
A. Yes, sir.
page 12

r

:Mr. PoolE': \Ve have no further C(IWStions .

•

•

REDIRECT

•

•

•

EXA~HNATION

By Mr. Rakes:
Q. Mr. Brillheart, this drh·er deficiency report which you
mention in respon se to 1\fr. Poole's qn0stions, is that not a
report on a standard form of D:MV, SP-163, entitled Driver
Deficiency Report, which was dated at l\fartinsvillc, Virginia
on October 7, 1965 and submitted by Virginia StatC' Trooper
C.P.S. Price~
A. Yes, with onC' exception, it is a State Police form.
Q. But it was r eceived by the Division of Motor Vehicles
in the normal course of its bu siness h er e in Richmond~
A. Yes, sir.
Mr. Rakes: J have no further questions.

RECROSS EXA1vUNA':PTON
By Mr. Poole:
Q. Mr. Brillheart, qnite a ff.'w operators' p ermits are revoked by the DiYision of l\[otor V chicles by reason of the fact
that a driver has been in an accident or more than
one accident, whether he has any physical defiD ep.
ciency or not?
6/21/ 67
page 13 r A . Yes.
Mr. Poole : That is all.
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REDIRECT EXAMINATION
By Mr. Rakes :
Q. This Order which you r ead into the record a moment
ago, which r evoked Mr. Brown's operator's license in view of
his voluntarily surrending same in lieu of a hearing, had
he indeed r eceived a Notice of a hearing prior to his voluntary surrender of his permit and was the purpose of this
proposed hearing to examine his qualifications to be able to
continue having the privilege of operating a motor vehicle on
the highways of this State'
A. Mr. Brown r eceived notice through investigation conducted by the Di vision, at which tim e the waiver was given.
The purpose, of course, was to determine whether or not he
was competent to oper ate a motor vehicle safely.
Q. H e had the choi ce either of going through th e f ormal
hearing or waiving th(l hearing and voluntarily surrendering
his license, and he chose the latter1
A. Yes, sir, thi s is correct .

•

•

•

•

•

Dep.

6/ 21/ 67
page 15

r

JOHN E. DEMPSTER, was sworn and deposed
in behalf of th e P laintiff, as f ollows :
DIRECT E XAUINA 'rTON

By Mr. Rakes :
Q. Please state your name and business address'
A. John E. Dempster, 3123 ·w est Marshall Street, Richmond, Virginia .
Q. What is y our occupation ~
A. General in surance.
Q. How long have you been in tJ1is business?
A. I n the general insurance busin ess~
Q. Yes, sir '
A. Since 1936.
Q. Are you connected wi th any particular insurance
agency at the pr esent time¥
A. Yes, Insurer s of Virginia, Incorporated.
Q. Located at this address you have just given 1
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A. Same address.
Q. What position do you hold with this corporation 1
A. President.
Q. How long have you occupied that position T
Dep.
A. Since 1951, I think.
6/ 21/ 67
Q. Mr. Dempster, was Insurers of Virginia, Inpage 16 r corporated, oper ating as that particular entity
in 19641
A. Yes.
Q. Do you r ecall approximately when this firm was incorporated ?
A. I think it was 1951.
Q. In June, 1964 did your insurance agency act as general
insurance agent for any automobile liability insurance carri ers ?
A. Yes.
Q. How manyY
A. I thinl\: two, as well as I r emember.
Q. ·was National Indemnity Company one of them, of
Omaha, 1'\ ebraska 1
A. Yes.
Q. Now, Mr. Dempster, did your agency have authority
from ~ational Indemnity Company to write automobile liability policies at that time 1
A. Yes.
Q. And did you have some of the policy f orms in your office
and would your own personnel type some of these policies
that were issued by your agency?
A. \Ve typed all of the policies.
Dep.
Q. That were issued by your agency Y
6j2lj67
A . Issued by the agency for this Company.
page 17 r Q. J ow did your agency accept any business
brokered through other agencies throughout the
State of Virginia?
A. Yes.
Q. Did yon have any type of written contract with any of
these other agents?
A. No.
Q. Do you know Mr. James M. Firebaugh, a Nationwid e
agent of Roanoke, Virginia 1
A. Yes.
Q. Was your agency accepting brokerage business through
him in 19641
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A. Yes.
Q. And your agency had authority to bind coverage for
National Indemnity Company, did it not ?
A. Yes.
Q. Did Mr. Firebaugh, who broker ed some business
through your agency, have authority from National Indemnity Company to bind coverage for them ?
A. No.
Q. Did you furnish Mr. Firebaugh and other agents
throughout th e State with a supply of application f orm s with
Insurer s of Virginia's name printed on it '
Dep.
A . Yes.
Q. \Vl1at was the purpose of these application
6/ 21/ 67
page 18 ~ form s~
A. Well, it was to accept business that met our
underwriting approval whicl1 was declined or cancell ed by
other companies or they couldn't ge t insurance for one r eason
or another .
Q. Would it be f air to say that rational Indemnity Company wrote some substandard coverage?
A. Yes.
:Mr. Poole : Mr. Rakes, this is a deposition de bene esse and
I t hink you a r e leading the witness extensively, sir, and I object to it.
By Mr. R akes :
Q. If, National Indemnity Company accepted an application from a substandard risk, would tl1e policy he written
at the same or a gr ea ter premium than a normal ri sk ?
A. At a gr eater premium.
Q. \Vhat is thi s called ~
A. It is called a substandard rate.
Q. I s surcharge another name f or it ?
A. Yes.
Q. When :Mr. F ir ebaugh and othe1· agents who did husin e-ss
with y our fir m took and signed an application from an individual wl10 desired coYerage, what would they do with it ~
A. They would send it to us for approval and
Dep.
the writin g of the policy, if it was approved.
Q. \Ver e any of these oth er age-nts, and Mr.
6/ 21/ 67
page 19 ~ Firebaugh, in parti cular, on a payroll of In surers
of Virgini a, In corporated ~
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A. None were.
Q. \Vben they would take an application and submit it to
your fhm and it was approved and the policy written, what
sort of remuneration would the brokering agent receive~
A. H e r eceived part of the commission we received from
the company.
Q. How was this collected 1
A. Well, the agent collected the premium and f orwarded to
us either the net or the full amount and if he forwarded the
full amount we r eimbursed him for the commission that was
due him.
Q. Did your firm write a policy for National Indemnity
Company in June of 1964 for an insured by the name of John
Taylor B rown~
A. Yes.
Q. How did your firm come to write thi s policy?
A. Application for the policy \\·as submitted by James M.
Firebaugh.
Q. I s he a Nationwide agent in Roanoke, VirDep.
gini a ~
6/ 21/ 67
A. Yes.
page 20 r Q. Do you have that original application in
your file?
A. Yes, I do.
Q. May I sec, please 1
Mr. Rakes : I am going to ask the Court Reporter to mark
this original application, dated June 2, 1964, r eportedly
signed by John T . Brown, as P laintiff's Exhibit C.
(The said r epor t was marked as Plaintiff's Exhibit C.)
Q. \Vas that policy period June 3, 1964 to Jnnc 3, J 965 ?
A. That is corr ect.
Q. Was that COYering a 1961 Ford 'rhnnderhird?
A. Yes, sir.
Q. Now was there a change of vehicle on t ha t policy s nh~equent to the date that was iss ned ?
A. Yes.
Q. ·what \'Chicle was substituted fo r it ?
A. A 1965 Ford Coupe. Do you want the motor numbed
Q. No, sir. \Vhat date was that change of vehicle effected'
A. April 21, 1965.
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6j2lj67
page 21

~

Q. This is called "general change endorsement,
No.1," is that a true copy of that endorsemenU
A . Yes.

1{r. Rakes: I will ask t.he Court Reporter to mark this as
Plaintiff's Exhibit D for identification.
(The said form was marked as Plaintiff's Exhibit D.)
Q. Now, Mr. Dempster, was this original policy subsequently renewed 1
A. Yes.
Q. When was that ~
A . It was r enewed July 26, 1965.
Q. And effective for how long1
A. It was cancelledQ. How long was it effective1
A. For one year to July 26, 1966.
Q. And was cancelled when ~
A. November 16, 1965.
Q. Now, did you have any understanding or did you have
any instructions from the home office of National Indemnity
Company in Omaha as to what type of substandard risk you
could write and what types you could not write in June, 19641
A . Yes.
Dep.
Q. Can you generally describe those types of
6/21/ 67 risks that were in the prohibited class at that
page 22 ~ time?
A . Well, risks that had any type of disability
that might cause a blackout while driving or any drivers who
went to sleep at the wheel and caused an accident or habitual
drinkers, drinkers with evidence of drinking and driving,
and various others, those who had a number of convictions
for accidents ; it is quite a long list.
Q. Now if a person was unable to obtain insurance as a
normal risk and -vvas unable to obtain insurance as a substandard risk through a company which would voluntarily
write a policy on it, \Vas there any other source that he might
turn to in an effort to try to obtain liability coverage 1
A. There is the Virginia Automobile Assigned Risk Plan
which also has r estrictions.
Q. Are those restrictions gr eater or less than National
Indemnity Company1
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A. Well, I think they would both be about the same as far
as the type of risk we would take.
Q. Would it be possible for a person to obtain coverage
through the Virginia Automobile Assigned Risk Plan and not
be able to get coverag<> through National Indemnity Company ?
Q. And in that situation the individual appliDep.
cant would not apply to a particular company but
6/21/ 67 he would make his application to the Virginia
page 23 ~ Automobile Assigned Risk Plan and then he would
be assigned to a particular company~
A. That is correct.
Q. W'hich was the next one on the list1
A. Right.

•

•

•

•

•

Q. Mr. Dempster, was Mr. Brown applying for
coverage with assigned ri sk t
A. No.
6/ 21/ 67
Q. Was he applying for voluntary coveraget
page 24 ~
A. So far as I know.
Q. I mean application that was received from Mr. Firebaugh in this instance was to your agency, was it not 1
A. That is correct.
Q. Do you submit any r ecords to the Home Office Underwritincr Department in Omaha, Nebraska of policif's that you
write?
A. Yes.
Q. \\That information do you submit to them 1
A. I submit th e appli cation or a copy of the application and
a cop:v of th e policy called a daily r eport.
Q. Does the Rome Office Underwriting Department in
Omaha, Tebraska ha,·e the power to cancel any policies that
you ha ,.e bonnd coverage for and written policies on 1
A. Yes.
Q. If the application t hat you had r eceiYed from Mr. Firebaugh, signed by John T. Brown, had disclosed the fact that
he had been treated for epilepsy, would you have written a
policy'
A . No.
Q. \Vhy not1
Dep.
A. It is the typ e of disability that is on our list
6j 21j 67 not to accept.
Dep.
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Q. Do you ever or hav e you e,·er r eceived an
application fo r insurance coverage which you
were not certain as to whether it might be the Company's
s tandard and had to subm.i t i t to the Home Office befor e the
policy itself was iss nec1 1
A. Not often, it might occur on a commer cial risk.
Q. But not often with r espect to p rivate passenger automobiles 1
A . No, sir.
page 25

Mr. Rakes : Answf'r any questions Mr. Poole has.
CROSS

T~~XAMINA'riON

By Mr. Poole:
Q. You m entioned t hat ~· o u had in structions from the Home
Office of the National Indemnity Company as to what risks t o
write or what substandard ri sk to write and \\·hat no t to
write ; do you have a copy of that list 1
A. No, I don't, I don't have one available.
Q. \Vas it given to you in writing or were those oral instructions'
A. I don't r emember whether I have e,·er had any in writing f rom t he Company but I have made up lists of
types of risks we will not take and used that with
Dep.
6j2lj67 the appr oval of the Company.
page 26 r Q. Did this Company approve that list that
y ou submitted to them, sid
A . Yes.
Q. \~Tonld you be kind enough to supply me ·with a copy of
that written li st that you compiled 7
A. If I can find one, I am not sure I can find one.
Q. Now, Mr. Dempster , what investigation did y ou or the
Company make concerning Mr. Taylor Brown befor e you
hound him und er this poli cy, the original policy'
Mr. Rakes : At this point counsel fo r the plaintiff will obj ect on the gr ound that n o further investigation is r equired
by law of the company other than th e analyzing of the written
application submitted by the applicant fo r insurance. However, I have no objection to th e witness going forward and
answering, I simply make my objection on the ground of irrelevancy.
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A. \Ve obtain Division of Motor Vehicle reports on all
risks.
By l\fr. Poole:
Q. Did you obtain such a report on Mr. Brown 1
A. Yes.
Q. Did y ou make any other further investigaDep.
tion 1
A. No.
6/21/67
page 27 ~
Q. But on the basis of the report you received
from the Division of Motor V ehicles vou did issue
him the policy1
·
A. That is correct.
Q. Did your Company make any further investigation when
the policy was r enewed, sir1
A. Not that I know of.
Q. Did you see :Mr. Brown when the policy was renewed 1
A. No, sir.
Q. You just r enewed it because it had expired 1
A. Because the premium was sent in and r enewal r equested.
Q. And at that time, in issuing the r enewal policy, you
made no further investigation 1
A. Except the Divi sion of :Motor Vehicle's r eport.
Q. And that report was evidently satisfactory to you because you renewed the policy 1
A. Yes, sir, it only contained one speeding charge.
Q. Now, Mr. Dempster, I believe you said that this policy
was cancelled as of November 16, 19651
A. Yes, sir, that is correct.
Q. What did you do when you cancelled the policy, Mr.
D empster ~

A. Sent t.he usual cancellation notice.
Q. vVas that all y ou did, sir, just send him the
6j21j67 cancellation notice 1
page 28 ~
A. That is all that is required.
Q. And yon made no r eturn of premium to him ~
A. Oh, yes.
Q. \Vhat premium did yon r eturn to l1im, sir ?
A. The r eturn preminm was $167.00.
Q. And when was that premium r eturned to him ~
A. I don't have those r ecords with m e.
Dep.
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Q. Did y ou r eturn the premium to him or did you r eturn
it to the Company or who was it r eturned to and by whom 1
A. It was r eturned-I will have to look that up, I don't
know; it was r eturned to either the insur ed or the agent who
sent it in.
Q. You can't answer that question without r eferring to
your records~
A. No, I cannot.
Q. vVhat is your general practice ? Do you retu rn it to the
writing agent ?
A. Usually, yes.
Q. And that is your usual practice 1
A. Yes.
Q. And you do not r eturn it directly to the insured 1
A. No, we r eturn it to the agent, usually.
Dep.
Q. \Vhat was t.he total premium on the policy,
6j 2l j 67 sir ?
page 29 ~ A. $242.00.
Q. And you returned to him only$] 67.00?
A. That is correct.
Q. And you are not su r e whether that was r eturned to Mr.
James Firebaugh, the producing agent, or wheth er it was
r eturn eel to Mr. Brown, the insured 1
A. I would have to check my r ecords.
Q. Mr. D empster, prior to writing the original policy did
you r eview any other records at the Division of J\fotor Vehicles other than the one you wrote?
A. rrhat has never been done as far as we are concerned.
Q. And though Mr. Taylor Brown had a record here which
would have bC'en available to you, you mad e no inquiry of
that fact ?
A. It wonld be absolutely impossible to get that r ecord on
all of our insureds.
Q. But you did not do it as far as Mr. Tayl or Brown?
A. We don't clo it as far as anyof them are concerned.
l\Ir. PoolE>: \V c haYe no fu r ther questions.
Dep.

6/ 2l/ G7
page 30

REDIRECT EXAMINATION

By Mr. Rakes :
Q. Mr. Dempst er, sir, you have mentioned several r eports
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that were obtained from the Division of Motor Vehicles and
I believe you stated that policy was issued after receiving
those reports, is that entirely cor r ect, sid
A. \ :Ve do it both ways, we either write the policy without
the r eport and obtain the r eport or we get the report befor e
we write it, whichever is convenient.
Q. Which was done in this instance?
A. The r epor t was r eceived after we wrote the policy.
Those repor ts a r e not available most of the time when the in sured wants coverage.
Q. Mr. Dempster, I hand you a document and ask you to
identify it, please, sir ?
A. Yes.
Q. What is it, sid
A. It is a letter written by Lee H. Firebaugh, Chief of
Police, Town of Rocky Mount, Virginia, to the Division of
Motor Vehicles, "Attention: Bureau of Safet y Responsibility."
Q. \Vould you r ead that, please1
A. "Please verify or furni sh the number of the
current Operator's or Chauffeur's license and any
6/21/67 accident ancl;or conviction record on the person
page 31 ~ listed on the r everse side of this f orm.
" Thank you very much for your assistance in
this matter, and may I assure you that it is our desire to aid
you at all times.
"Yours ver y truly, Lee H. Firebaugh, Chief of Police."
Dep.

Q. All right, sir, now turn over on the reverse side ; what
do you find there?
A. It is a form that has been filled in partly with typewriter and partly in handwriting.
Q. \Vould you just r ead the form also and the typewritten
insertions first?
A. The first is, "Name," and it is typed, "John Taylor
Brown."

(Off the r ecord.)

Q. Now, Mr. Dempster, this typewritten ent r y on the r everse side of this form also shows the address of 416 Pell
Avenue, Rocky Mount, Virginia?
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A. That is right.
Q. It shows the month, date of birth, sex and race of J ohn
Taylor Brown and also his current operator's license number,
is that correct?
Dep.
A. That is correct.
6j21j67
Q. All right, the handwritten notations, i t has
page 32 r " exp : 11-30-66," it has "corrective lenses," "convictions : non e;" "accidents, none ;" "revocations
or suspension: no," and it is dated May 29, 19641
A. That is correct.
Q. Do you know how this got in your file, Mr. Dempsted
A. It was evidently sent in by the broker, Mr. Firebaugh.
Q. Mr. James M. Firebaugh ~
Mr. Rakes: I ask the Court Report to mark this as P laintiff's Ex}1ibit R
·
(The said r eport was marked as Plaintiff's Exhibit E.)
Q. Now, :Mr. Dempster, 1 hand you another form and ask
yon if you will identify it, please~
A. Yes, sir, I do.
Q. ''That is that1
A . It is a copy of Mr. Brown 's Division of Motor Vehicles
record obtained March 31, 1965.
Q. Is this on0 of your agency form letters ?
A. Yes.
Q. And '.vas that form typed up in your office,
Dep.
some of the entri es, and mailed to DMV on March
Gj2l jG7

page 33 r

31' 1965 1

A. Yes.
Q. And was it then r eceived back in your office
in the r egular com·sp of your bu siness?
A. Yes.
Q. From the Division of Motor Vehicles'
A . Yes.
Q. With th0 elate of April 5, 1965?
A . That is the elate the r0corr1 was obtained.
Mr. Rakes : I wm ask the Cou r t R0porter to mark this as
P laintiff's ]~xhibit F for identification.
(The said report was marked as Plaintiff's Exhibit F.)
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Mr . Rakes : No further questions.
RECROSS EXAMINATION
By Mr. Poole :
Q. Mr. Dempster, after all the records you received and
making what investigation you did, this policyholder, Mr.
Brown, was charged a su rcharge for this insurance, was he
not1

A. That is correct.
Q. And you did that, made that surcharge on the basis that
he was a substandard risk, sir ?
A. No, that is not correct.
Q. Why did you ~
Dep.
A. The substandard surcharge was due to a
6;21/ 67 speeding charge on his D:MV record.
page 34 ~
By Mr. Rakes:
Q. How about the question of hi s being a male driver under
twenty-five years of age?
A. That carries a certain rate, a higher rate than one who
is over.

•

•

•

Vol. #3
Received nnder seal J ul 21 l 967 and filed.
Juanita Gregory, Deputy Clerk.
DEPOSIT fON OF PHILIP L l ESCHE
Deposi tion of MR. PHILIP LIESCFIE, taken hrfore me,
Jack r.I. F itch, Xotar y Public and Court ReportPr within tlw
State of Ndn·aska, hegi nning at 3 :30 o'clock P. :M., June 23,
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6/23/ 67
page 2 ~
APPEARANCES
MR. HARRY L. WELCH, on behalf of the Plaintiff;
MR. JOHN R. BARTON, on behalf of the Defendants .

•
Dep.
6j23j67
page 3

r

PHILIP LIESCHE, being by me first duly examined, cautioned, and solemnly sworn, as her einafter certified, testified as follows:
DIRECT EXAMI NATION
By Mr. \ Velch:
Q. \f\Tould you please state your name~
A. Philip Liesche.
Q. \Vher e do you live, 1\!Ir. Liesche'
A. 1406 Crawford Road, Omaha, Nebraska.
Q. How old a man are you ~
A. Forty-nine.
Q. What connection, if any, do you have with the National
Indemnity Company of Nebraska '
A. I am a vice president.
Q. vVber e is the ational Indemnity Company located 1
A. 3024 Harney, Omaha.
Q. And that is the home office of the company'
A. It is.
Q. Do yon hold an office in the National Indemnity Company '
A. I am vice p r esident.
Q. Who is the president of the company~
A. Mr. Jack Ringwalt.
Q. And ar e you the next highest officer of the company~
A. Yes.
D ep.
Q. Are you the first and only vice president?
A. Yes.
6j23j 67
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page 4 ~

Q. How long have you been a vice president of
National Indemnity Company1
A. Oh, approximately sixteen or seventeen year s.
Q. And what has been your capacity and experience with
National Indemnity Company so far as underwriting is concerned 1
A. W ell, I have always headed the underwriting section of
the company.
Q. When you say always, for what period of time ~
A. \iVell, I have been with them a little more than nineteen
years and I came in as an underwriter and have supervised
underwriting from then on.
Q. And wer e you in underwriting prior to the time you
came to National Indemnity Company ~
A. Yes, I was.
Q. Over whom do you have supervision in the underwriting
department, what department, or w.hat group of p ersons of
the National Indemnity Company ~
A. \Vell, we work through territories. The country is divided into territories and the head of each territory is called
a territorial underwriter, which we have six or seven. They
are supervised by Roland Miller, who is om chief
Dep.
underwriter, a nd I would supervise Roland.
6/ 23/67
Q. Now, Mr. Liesche, has a matter conce rning
page 5 ~ Mr. John Taylor Brown of 416 P ell Street, Rocky
Mount, Franklin County, Virginia, come to your
atten tion~

A. It has.
Q. And was John Taylor Brown a poli cyholder of National
Indemnity Company~
A. Yes.
Q. WJ10 is your agent in Virg inia or particularly in Richmond ~

A. John Dempster and th e hnsiness na mC' .is Tmmrer s of
Virginia, TncorporatC'cl.
Q. 3123 \ Yest "2\farc<:'l Street, Ri cl1mond, Virgini a ?
A. That's ri ght.
Q. Are they anthori:;wcl by thC' National Indemn ity Company to write husiness in Virgini a as your agent ~
A. Thev ar e.
Q. Ancf do the In surer s of Virginia, Incorporat0d, your
agent, ha\"C' the anthorit~, to issne policies in Virgi nia ?
A. Yes.
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Q. Now, in connection with their issuing of policies in Virginia, is this subject to a r eview by the underwriting department in Omaha '
A. Yes.
Q. And do you r eserve the right in the event the risk becomes lmown or is disclosed to be nndesirable-do
Dep.
you r eserve the right to cancel policies written by
6j23jG7 the Insurer s of Virginia ?
page G ~ A. ·we do.
Q. Now, Mr. Liesche, the evidence in this case
will disclose that J olm Tayl or Brown of 416 P ell Street,
Rocky Mount, Franklin County, Virginia, signed an application for automobile liability insurance, for an automobile liability insurance policy, on the 2nd day of June, 1964; that
among the questions that wer e asked in this application was
the following question - "List any impairments you may
haYe," and his r eply was, "Non0." Now, let me first ask ~rou,
have you seen that application or copies of it?
A. Yes.
Q. In your deJ)arbncnt r0corcl s 1
A. Yes.
Q. If Mr. John T aylor Brown had in this question of "List
any impairments you may have," - if he h ad answered that
he was suffering from epilepsy, would you l1ave written a
policy~

A.
Q.
A.
Q.
A.

No.
Or I should say, would you have issued the policy?
No.
I s that a polic~· or regulation of the company?
It is.

Dep.
6j23j67
page 7

~

Mr. Barton : Object to that as not being the best
evidence.

Q. If it subsequently became lmown by the National Indemnity Company that Mr. John Taylor Brow11 was suffering
from epilepsy, what would you have directed to be done1
Mr. Barton: Same objection.
A. Requested cancellation.
Q. And how would you request cancellation, through your
agent1
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A. Yes.
l\Ir. ·w elch: T believe that's all.
CROSS EXAMI NATION
By Mr. Barton:
Q. Mr. Liesch e, does National Indemnity haYe an und erwri ting manual or manuals ?
A. Yes, we have rate car ds containing underwri ting rul es.
Q. Did you hring those with y ou today ~
A. No, I didn't.
Q. ·will you mak0 t hem available to me?
A. I will be glad to do so.
Q. So that i t can he made a part of the deposition. Mr.
Liesche, you have been with the National Indemnity almost
from its beginnings, haven't you~
A. \Veil, not the Yer y beginning, but Dep.
Q. For the gr eater share of its growth ?
A. I think it hacl been in existence about seven
6/ 23/ 67
page 8 r or eight years when I joined them.
Q. Has National Indemnity been what might be
termed sort of a special risk company~
A. They have.
Q. In other wor ds, National Indemnity would write risks
that other companies would not write, am I correct?
A. True.
Q. And for that, of course, y ou charged additional premium?
·
A. That's right.
Q. Do you kn ow of a J ames Fircbaugh7 I under stand he is
the producing agent on the bu siness.
Q. And do Insurers of Virginia or Mr. Firebaugh have
what in the industry would be termed "binder authority"?
A. Insnrers of Virginia would have. Mr. F irebaugh would
not.
Q. Why would he not have binder authority~
A. Because that is not supposed to be carried beyond
our gener al agent who is famili ar with our operation and the
rating.
Q. Was Mr. Firebaugh a part of your general agency orA. No.
Q. Wl1at was his connection with Insurers of Virginia?
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A. He took applications for business, submitted
Dep.
them to Insurers of Virginia for acceptance and
6j23j67 after they were accepted they delivered the policy,
page 9 r collected the premium, and paid Insurers of Virginia for the policies.
Q. Now, in this particular instance, do you know whether
or not Mr. Firebaugh or Insurers of Virginia collected the
premium in advance 1
A. I have no knowledge of that.
Q. Would the records that you have with you show whether
or not he did 1
A. No.
Q. They would not 1
A. These ·would be in John Dempster's office and not a part
of t.he company records at all.
Q. Who is John Dempster 1
A. He is president of Insurers of Virginia.
Q. Do you have a copy of the application in your file that
was signed by John Taylor Brown~
A. I don't have one her e.
Q. Would the underwriting car<ls or underwriting manual
that we have talked about-would Insurers of Virginia also
have those underwriting cards, or would they be limited to
vour territorial underwriters 1
- A. No, they would have the underwriting instructions.
Q. And what about Mr. Firebaugh, would he have them
also, do you 1mow1
A. Probably.

R eceived and filed July 6, 1967 by .Juanita Gregory,
Deputy Clerk.
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The Deposition of Dr. D. S. Camden taken before Jean
Stri tesky, a Notary Public for the State of Virginia at
Large, on the 28th clay of June, 1967, at his offices at the Collinsville Shopping Center, Collinsville, Virgini a at 9 :00 A.M.,
and taken De B ene E sse, pursnant to copy of noti.ce to take
deposition s which is h er eto attach ed.
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APPEARANCES:
Mr. Richard C. Rakes, Esq., of Gentry, Locke, Rakes,
Moore & Rakes,
Shenandoah Building,
Roanoke, Virginia,
Counsel for Plaintiff,
Mr. Dalton Baugess, Esq.,
118 1/ 2 Main Street,
Salem, Virginia.

•
Dep.
6j?Bj67
page 2

~

•

•

•

•

DR. D. S. CAMDEN, a witness for the Plaintiff,
being first duly sworn, deposed as follows:
DIRECT EXAMINATION

By Mr. Rakes :
Q. Please state your name and professional address?
A. Dorman S. Camden, M.D., Collinsville Shopping Center,
Collinsvme, Virginia.
Q. I believe you are a doctor of medicine?
A. I am.

•
Q.
A.
Q.
A.

•

•

•

Do you practice any specialty, sid
No, sir.
You are engaged in the general practice of medicine 1
General practice of medicine is rig)1t.

•

•

•

•

•

•

•

•

•

•

Dep.

6/28/67

page 3 ~

Q. Doctor Camden, did you have occasion to see professionally an individual by the name of J ohn Taylor Brown 1
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A. Yes, I did, sir.
Q. ·when did you see him the first time1
A. I saw him the first time, 1-7-65.
Q. \Vhat was the reason Mr. Brown consulted you on that
occasion, Doctor Camden 7
A. With a chief complaint of urinary frequency.
Q. And did you do an exa1nina tion then ?
A. I did not do a thorough examination. I geared into the
problem a t hand and examined primarily his genital urina ry
system, finding that he had an acute kidney infecDep.
tion, as evidenced by fever and by pyur ia, which is
6j28j67 pus of the urine, and treated for same with good
page 4 ~ response.
Q. What address did he list at that time¥
A. Only one and that was his place of employment which
was Style City Beauty Salon, which is across t he hall from
me here.
Q. You didn't take a residence address from him 1
A. No, sir.
Q. In other words, the patient was employed in the vicinity
of where your office is located 1
A. That's right, across the hall.
Q. Did you take a history from him on this occasion?
A. No, sir, except for one thing, and he was asked if he was
aller gic to any typ e of medication, at which time he told me
that he was allergic to penicillin, and that he had one pr evious-now, this is not per my notes here and chart, but rather
from memory; that he had had a similar episode in Rocky
:Mount, and was t reated by some physician in Rocky Mount
some time in the past.
Q. Did you sec him on more than one occasion
after this first visit 7
Dep.
6j28j67
A. Y cs, sir, I saw Mr. Brown many times after
page 5 ~ thi s particular visit. One was a follow-up visit
for his kidney infection which had cleared. That
was some ten days following the institution of treatment for
his kidney problem. Shall I continue withQ. \Vith each of the visits, yes, sir.
A. All right, again I saw him in February 1st, 19-, pardon me, no-that was a follow-up visit- no, that was a third
visit to ascer tain that his urine was cle.c'tr, and then I saw him
on F ebruary 17th, 1965, at whic.h time he had a rash on his
face, and I felt that it was 11rohahly a fungus problem, and
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gave him appropriate medication for this which was fulvicin,
which did not clear with the medication and-pardon me,
which did clear with the medication-yes.
Now, he was again seen on March 27, 1965, with an earache,
and at thi s tim e wax was removed from hi s ear which cleared
his earach e.
Q. When was the next time ~
A. The next time was on April 22nd, 1965, at which time
I didn't see him but he called me on the phone and
Dep.
said he had a cold, and I sent him appropriate
6j 28j67 medication from v\Tickline's Drug Store for this.
page 6 ~ Q. The next contact you had then ~
A. TJ1e next contact was in July-let's see,
July 27th, 1965, at whi ch time he was complaining of an itch
in the groin area, and thi s was found to be a lice problem in
the groin area, which was treated with appropriate medication and cleared.
The next time was in August-on Aug nst 2nd, 1965, at
which time he was complaining of abdominal di scomfort, and
it was felt that he probably had peptic ulcer problems, and
for this hospitalization was advised, which was accordingly
done on that date. And he was giYen a complete work-up in
the hospital, at the Martinsville General Hospital, and at that
time the positive find ings were, on X-ray, jt was felt that he
had a duodenal ulcer, a small one. As a general work-up, or
included in his work-up, a thyroid evaluation was done which
r evealed that he did have a low thyroid condition commonly
called l1ypothyroidism, and he was, ther efore, at that time,
started on appropriate medication for this, plus
Dep.
medication for his ulcers, which were, for the ulcer
6;28/67 problem, h e was given a medication called probanpage 7 ~ thine and mylanta, which is an antiacid.
Now, at the time when he was in the hospi tal,
the cause of this particular laboratory examination; that is,
the P .B.I. because that- becansc the blood .h ad to be sent to
California, I did not make a diagnosis of low thyroid problem
for some two \Yeeks following his discharge, because tl1e results had not yet come back to me.
And then on 9-9-65, Jm was comm enced on his thyroid medication which was cytomel, twelve and a-half micrograms,
gradually increased to a total of thirty-seven and a-half micrograms.
Now, the next time I saw him was 10-28-65; at this time was
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for an evalua tion of t.his thyroid sta tus, and a blood test at
that time r evealed that he was on th e appropriate-no, I beg
your pardon-let's go back. The next visit I saw him was on
9-24-65, which was in follow-up to a scer tain how he was doing
with r egard to both hi s nicer and his thyroid condition, and
at t hat time he was doing well, with absence of any abdominal
pain and was f eeling more alert and with more
Dep.
energy which was f elt t o be secondary to his thy6j28j67 roid medication.
page 8 r The next tim e I saw him was on the morning of
9-26-65, at whi ch time I was in the hospital and
was called to the E mergency Room to see Mr. Brown because
of an automobile accident that allegedly had happened, and
when I saw him in th e Emergency Room, he was apparently
in a postictal state, drowsy, evidence of some bleeding from
his mouth, which was f onnd to be coming from a laceration
which was small, on his tongue; hi s eyes r olling ahont from
side to side and holding his left arm, which was obv iou sly deformed.
H e also was noted to have had urina ry incontinence as
evidenced by what appear ed to be urine on his trousers.
H e shortly th ereaf ter became mor e aler t, a nd at thi s time
I questioned him abont previou s episodes of sei zures and at
that time, he gave Tne the hi story tha t he had had a similar
episode two year s preYiou s to this, and that he had been taking regularly dilantin, two hun dr ed milligrams a day. In addition, the history was obtained from one of tl1 e troopers that
he had been seen to be salivating profusely at the
Dep.
time of the accident.
6/28/ 67
Now this is-her e too, this is from purely memor y
page 9 r as far a s histor y is concerned, a nd because I had
known him so well over the previous few months of
time that I had been treating him, I a sked him why hadn't
he told me something about his seizur es that he had had in
the past and tJ1e fact that he had been taking dilantin, and he
r emarked that it was an embarrassing thing for him and that
he had intentionally withheld this information from me.
Again this is not by writ ten notes, but by memory.
Now, he was then hospitalized und er Doctor Claude Sherman 's car e and t r eated f or what proved to be a fracture of
his left forearm.
And the next time tha t I saw him was after he was discha rged fr om the hospital on 10-28-65, at which time he was
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seen for follow-up of the three problems ; one was ulcer, secondly was his thy roid status, and thirdly was t}1e s tatus of
his-of what was thought to have been epilepsy, or an epileptic seizure a t tJ1e time of his accident . And he was then continued on his dilantin and in vi ew of the suggested therapy
for epilepsy as evidenced by grand mal seizures,
phenobarbital in the amount of a half of a grain
Dep.
6j 28j67 three times a clay, was instituted.
page 10 ~
The next time I saw him was on 12-17-65 at
which time he had a swollen left ankle which had
been intermittently hurting and swelling since his accident
9-26-65, and at that time his anlde was X-rayed and was
found to be negative, for fractures.
Q. Doctor Camden, w.hat frequency did you prescribe medication f or :Mr. Brown following his automobile accident, in
order to treat the epilep tic condition '
A. The medication prescribed was a hundred milligrams
of dilantin twice a day, and phenobarbital, grains a halfpardon me, I've forgotten what I said in terms of dosage of
phenobarbital , but it was a quarter grain three times a clay.
Now, this was felt to be in order with what would he consider ed to be good <lose medication f or this problem in view
of the fact that he had )1acl no seizures for two years prior
to his automobile accident, and it was f elt that the addition
of mild doses of phenobarbital would be adequate to control
his seizur e problem.
And also, I might add tJmt John gave me the
Dep.
6/ 28/ 67 history following the accident, on his discharge
page 11 r from t he hospital, that I believe his license had
been r evoked, and he at that time, was not driving.
Q. How did the medication which you prescribed for Mr.
Brown after the accident, differ from the hi story that he
gave you of the medication he had been taking prior to the
accident, but which had not been previously di sclosed to you ?
A. Th e only differ ence was th e addition of phenoharhi tal
in a dose of a quarter grain three times a day.
Q. Did he tell yon that ll<> was taking th C' clilantin once a
dav 1
A. Twice a day. Two hundred milligram s a clay.
Q. Which is th e sam e dosage you prescribed after the accid ent?
A. That's right. This was, as I brought out-was in view
of the fact that he had been so nicely controlled on just the
two capsules for over a two-year period of time.
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Q. 'Vh er e l1ad he been getting the dil antin prior to the ti nw
that you became aware of the epileptic condition ~
Dep.
A. I can't tell you, sir. I don't know.
6j28j67
Q. But your under standing f rom him wa~ that
page 12 ~ he was taking th ese capsules twi ce daily aU during
the eight or nine months that you had been seeing
him prior to t he accident ?
A. Yes, sir. He disclosed to me that he had taken them with
r egularity for two years, one twice a clay, and the identity
of these capsules was ascertained as being dilantin by virtue
of the fact that he them in his pocket at the time of hi s accident.
Q. Did he tell you that he had be('n trea ted and under th(•
care of Doctor F . H . Dndley in Rocky Moun t for this ep ileptic condition 1
A. By a physician in Rocky Mount two years rn·ior to the
time that I saw him.
Q. But he didn't identify th e physician 1
A. No, sir, nor did I ask. Or to my lmowledge, I didn't ask.
Q. And your r ecollection is that when you inquired as to
why he had not disclosed this fact to you during all this time
you wer e treating him for other conditions, his response was
that it was embarrassing and that he had deliberDep .
ately withheld that information f rom you 1
6j28j67
A. That's correct, sir. Again, this is by memory
page 13 ~ and not by notes.
Q. Doctor Camden, did you continue to see 1\{r.
Brown off a nd on up until the time of his death in September
of '66'
A. Yes, sir. The-just as a run down, I saw him only for
cough and colds in March and April.
Q. Of 1966 ~
A. Right sir. And then in June, the 3rd, 1966-now, let 's
go back just a little bit.
No·w, after his accident-now, I do not have the specific
dates, but following his dischar ge from the hospital and in
spi te of t he dilantin and phenobarbital therapy, he continued
to have intermittent seizures, and this again is from memory,
but I suspect that I might h ave seen him on at least six occasions with seizur es, grand mal in nature ; the usual shaking
all over, the foaming at t he mouth, the tlrinary incontinence,
et cetera, and these episodes I saw hin1 at least on two or
t hree occasions at the Drug Store, at Wickline's,
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Dep.
6/28/67
page 14

having been OYer ther e, and had one of these seizures in the Drug Store.
r And also on a couple of occasions, acr oss the
hall wher e he worked, he would come in to my office
appearing fainty and white, and h e would begin to convulse.
Now, it was felt that he needed a neurological evaluation,
and so Doctor John Varner of Roanoke, Virginia, was called,
a nd an appointment was made for him . Doctor Va rn er saw
him on the 2nd of May in his office, and it was Docto r Varner's opinion, and I quote from a letter that I got from him
written on May 3, 1966, t hat he suspected that h e had "idiopathic epilepsy", and Doctor Varner further stated that he
suspected that most of his seizures had f ollowed some drinking. "'What, he doesn't say. And he fur ther stated that he was
going to admit him to Roanoke :Memorial Hospital for a complete neurological work-up which was accomplished between
5-9-66 and 5-17-66.
At that time, per complete neurol ogical examination and by
E.E.G., and by skull X-rays, a diagnosis of idiopathic epilepsy was mad e, and the disposition at that time by Doctor
Varner was that he should take dilantin, a hun Dep.
dred milligram s four times a day, ad ph enobar6j28j67 bital, thirty milligrams four times a day .
page 15 r Q. 'rhis was a higher dosage than had originally been prescribed?
A. That is right, sir.
Q. Doctor Camden, can you describe exactly what happens
from a physiological standpoint in one of these seizures;
specifically, does it involve loss of consciousness or can it?
A. Yes, sir, it does involYe loss of consciousness.
Q. So that if a person were operating an automobil e, for
example, when-at the time one of these seizuTcs occurred,
h e would absolutely haYe no control over the movement of that
automobile, if he suffered one of these seizures while at the
wheel 1
A. If he \\·er e com·ulsing at the time, true, sir. ln th e name
as I have stated prior to this, he 'iVOllld have some warning of
these t.hings, and that on several occasions l1 e would walk
from th e bea11ty shop wher e l1e worked, into my ofli ce and t ell
me that he felt ba(l a nd appear pale, and within just a minute
or two following that, he would convnl s0.
Dep.
Q. Whi ch would involve a loss o( consciousness?
A. That's right, sir, it would inYoln -,·er y de6/28/67
page 16 r finitely .
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Q. And when you questioned him following the
automobDe accident when he had been brought in to Martinsville General Hospital, he advised you that he had had a similar seizure two years b efore~
A. That's right, sir.
Q. And that this was the r eason that he was taking this
dilantin ~
A. That's right, sir.
Q. After having consulted a phys,i can in Rocky Mount for
thi s cond ition ~
A. H ere again this is by memory, and the only history actually that I have written is that two years prior to his accident, he had a similar seizure and was treated fo r same and
advised to take dDantin. Where he got it, I believe Rocky
Mount, but from whom he got it from, I don't know.
Q. Doctor Camden, during t his period of approximately
eight month s that you treated Mr. Brown prior
Dep.
to his automobile accident, did you have any r ea6/28/ 67 son to suspect that J1e suffer ed from grand mal
page 17 r epDepsy ~
A. vVould you repeat the question please 1
Q. During this period of some eight months prior to the
accident during which you treated him with some reg ularity,
did you have any r eason to suspect that he suffered from epilepsy~

A. None whatever.
Q. What was your impression as to Mr. B.ro\vn's mental
faculties and how he r esponded to your qu estions and his
general level of education ~
A. Mr. Brown was a ver y intelligent fellow. His mental
acumen was r emarkable. I would say that he was emotionally
unstable, in the manner in which he would manage an emotional situation was not, shall we say, as good as the average
per son, and this vvas displayed by periods of coming into my
office crying about something that had happened at home, say,
an argument between hi s stepfather and his motJ1er, and in
not knowing just generally what to do or wher e to turn.
Q. Was this before or after the accident ~
A. This was after the accident.
Q. V\Tould you think it would be fair to say that
Dep.
following the accident, he tended to open up and
6/28/67 be more candid with youpage 18 r A. Ver y much so.
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Q. And bring his problellls to you whichA. Very much more so.
Q. - he had been r eluctant to do before the accident ~
A. That's ri ght.
Mr. Rakes: I don't think I hav e any furtl1er questions.
CROSS EXA.MINATJON
By :Mr. Baugess :
Q. Doctor, ar e t.l1 erc any tests which you per sonaUy can
perform here to make a determination as to wlH'th er or not
a person is subject to som(' form of epileptic seizure; now, I
mean this aside f rom visual diagnosis?
A. \Veil, I can answer you in thi.s way-when we see patients who have had a seizur e, we do an examination which
is termed a neurological examination, and if the seizures were
perhaps secondary to say a brain tumor, or a scar on the
brain or somethin g of thi.s natur e, then at times we physicians
can find abnormalities, say, in r eflexes, station of
Dep.
gait, et cetera, tha t would give a clue or a hint as
6j28j67 to t.hc cause of seizur es.
page 19 ~
Q. Regarding Mr. Brown, did you have any rcason to suspect that he ma)' have been epi leptic in
some form or another?
A. No, sir, not by physical deter mination, nor b:-· history,
nor by actions.
Q. In general, are there degr ees of this epileptic condition 1
A. Epilepsy is a broad ter m to include many types of seizures, and this can be displayed by the so-called petit mal,
which is just a momentary lapse of consciousness or memory
or by that t ype thing, or on down the line increasing in gradation to the point where the patient suffer s from a clonic
tonic type of movements indicating what we term grand mal
epileptic seizures, so ther e a r c degrees.
Q. Well, is it true that an ordinary person under strenuous
or straining circumstances, could become subject to this petit
mal form?
A. No, sir, I would not say so, unless there was some underlying central nervous system defect; in other words, a person
who has epilepsy, has epilepsy, and a p erson who is consider ed to be say, normal like you and I, who are norDep.
mal so to speak, we would not be subject to this
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type thing under circumstances or under stressful
circumstances, shall we say.
Now, it is true that there are other problems
that will cause seizures. We know very well-we see frequently, for instance, alcoholics who are tr ying to get off th e
bottle so to speak, who will have so-called withdrawal seistues, which are for all the world the same as we see in grand
mal epilepsy.
Q. Is it possible that if a person hadA. And 1 will also be first to tell YOU that I am not an expert on epilepsy.
·
Q. Would it be possible for a per son who has had some form
of epilepsy, for this condition to r emain dormant so to speak,
for a period of tim e, and he may not even know that he has it1
A. For years, yes, sir. This is certainly so. \Ve see-we
r ead in the literature and we see in actuality, for instance,
children who have had seizures as a youngster, only at times
when they are running a f ever, only in later life to develop
the so-called idiopathic epilepsy.
Dep.
Q. And then it becomes manifest 1
A. Apparent- manifes t, yes, sir.
6j 28j 67
page 21 ~
Ther e are many people who have epilepsy who
take no medication, and as a matter of fact, I
think that the law in the State of Virginia gives some period
of time-I believe that my r ecollection is that this is three
years, tl1at if the patient has had no seizures during that
period of time, he i allowed again to drive automobiles, even
though on no medication, so they do become quiescent.
Q. Anoth er general question-! hope you don 't think this
is too general, Mr. Rakes. From your observation and practice, Doctor, have ~·ou fou nd it preval ent that wher e a person
or a m<>mh rr of th0 family cloes have some form of epilepsy,
that the information as to tha t condition is withheld from him
hy .h is famil y and perhaps, by his doctor 1
~

}[r. Rakes : I don't understand the r elevancy of the question to this varticnlar case, ~[r. Baugess.
Mr. Baugess : Th e r elevancy is to the effect that Brown
may not have known that hE> had epilepsy.
l\Ir. Rakes : The Doctor jllSL testified t hat hcl\Ir. Bangess: H c testified after the accident.
Dep .
Ur. Rakes : But that he had had the condition
n; 2Rf o7 two y0ar · lwfore, similar seil:tuc, and been taking
page 22 r medicine cnry day for it.
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Mr. Baugess: I r ealize that.
Mr. Rakes : I will object to the question for those r easons,
but then you may go ahead and ask it.
Mr. Baugess : Do you r em ember the question 1
A. Yes, sir, I do. 1 cannot tell you the usual practice of
other physicians. If a person comes in to my office and he has
had a gr and mal seizure, he is tol d th e importance of nnding
out why he had that seizure, and h e i s told in truth and g iven
full information as to his condition.
Now, in term s of is it likely that a parent or members of a
family would w it hhold information from a sibling or a child,
then I can answer t hat this is at times done, but whether this
was the case at hand with Mr. John Brown, I can't answer.
Q. And the medicati on that is p r escribed for epilepsy is
dilantin 1
A . D-i-1-a-n-t-i-n. Not necessarily-there ar e many medications that we use in treatment of epilepsy, and
Dep.
th er e again I emphasis that epilepsy is a broa d
6j28j67 term to in clude any seizure activity. Any seizure
page 23 r activity, regardless of whether it's t.he petit mal,
as we di scussed, or if it is displayed by grand mal
seizures. T her e are cases of epilepsy wher e dilantin is not
nsed. Generally speaking, for grand mal seizur es, dilantin is
ut ilized.
Q. \ Vas John Rrown able to disclose to you-I believe on
the day of the accident you saw him in the hospital-as to the
nature of hi s 0pilep sy as disclosed-as allegedly disclosed to
him~

A. No, sir.
Mr. Rakes : I'm afraid T don't understand the question, Mr.
Bangess. :JJaybe th0 Doctor doesA. The only lli s ton that 1 obtained from him "·as that he
had had a se i.zur<' . ~'ow, ob,·iously a patient, as hrought ~ut
hy the otlwr qttf'stione>r , rwoplc arc nnconscious when they
han' seizur<.'S. and so how eoulcl they know how t heY dicl or
how th<'~' actC'<l. 'l'ltf' on l~r t hing tlt at it f' kn 0w was tlta·t he ]tad
-that what lt t' told lll (' was that he h ad a pr ohl('m, and was
told that lw lJUd hacl a s0 iznrc two year s hefon'. and as to hi s
kn owlcdgt• ol' what had llap penPcl at tltat t int e, T can't tell you
whc•th cr lw war-; tolcl what hap JWTI('cl or not.
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Mr. Baugess :
Q. Did he indicate to you that during the two
year span, that he was f r ee from seizur es~
A. Yes, he did.
Q. And of course, during the many times that you examined
him and t r eated hjm, you f ound no evidence1
A. None whatever. No evidence of any seizuresQ. Right.
A. Or epilepsy 1
Q. Right.
A. No, sir, I did not. I had no knowledge of it at all.
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