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permanent injury as follows : I am totally and pern1anently
disabled.
7. That I am unable to reach an agreement as to compensation with my employer for the following reasons:
1\fedical inforn1ation is yet incomplete.
page 2
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vVhen a date for the hearing is fixed, I respectfully
request the Commission to issue subpoenas for the
following witnesses:
........................ Address .............. ~ ......... .
. . . . . . . . . . . . . . . . . . . . . . . . Address ....................... .
. . . . . . . . . . . . . . . . . . . . . . . . Address ....................... .
Signed this 15th day of December, 1958.
Signature:

/s/ HUBER-T F. PANNELL
Employee.
Address: P. 0. Box 305
Pennington Gap, Virginia.
page 3}

COPY.
KAUFFMAN & IU.UFF~fAN
Pennington Gap, Virginia

January 8, 1959
Honorable Vi. L. Robinson
Industrial Commission of Virginia
Department of orkmen 's Compensation
ltichmond 14, Virginia

'V

De~r-

Mr. Robinson :

Re: Hubert F. Pannell v. Blue Diamond Coal .Company

~i~

~r~-.

i-

.

Claim No. 44!i-482
Tha.nk: you for your letter of January 6~, in referene~ to the.
al)ove styled claim.
Mter peruSing our office copy of the: ,application filed, we
can see that it is very. mislooding. Mr~ Hubert F •.. Pflnnell!
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was last employed by Blue Diamond Coal Company on or
about the 1st day of Aug·ust, 1951, and we contend he was
last injuriously exposed to the hazards of his occupation on
that date. The first distinct manifestation or diagnosis was
made during January, 1958.
It might also be noted that the employee is now deceased,
having died after filing his application for hearing.
I

I

Very truly yours,
/s/ JAY G. l{AUFFMAN.
JGK:ga
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COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
I

Case of:
( Clain1ant)

Hubert F. Pannell

v.
(Employer)

Blue Diamond Coal Company
I

APPLICATION FOR A HEARING IN FATAL CASE.
Not being able to reach an agreement as to Jmpensation in
the above styled case, the undersigned hereby respectfully
requests the Industrial Cornntj.ssion of VirginiEi for a hearing
at a time and place to be fixed by said Commission in accordance m.·t.h Section 65-91 of the Virginia Wor~en's Compensation Act.
I
I hereby certify that the facts in the case. ar~ as follows:
1. Na~e of employer Blue Diamond Coal Co., jlnc. Address
KnoXVIlle, Tenne·ssee;
.
2. Name of employee Hubert F. Pannell; IA.ddress Pennington Gap, Virginia;
. ·. I
3. Date of accident Jan. 2, 1958; 4. Dat~ of d~~th :1.2/18/58;
5. The accident occurred as follows : Occupajtional 'disease
(Pneumoconiosis) and subsequent death.
.
6p Pla~e· where ac~dent hB:ppened Lee Coun~y, Virg11Jia.
1

..
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7. The nan1e and relationship of dependents claiming compensation are as follows:
Relationship Age

Name

Hassie Head Pannell
Jack R. Pannell

Wife
Son

50

17

Address
Pennington Gap, Va.
Pennington Gap, Va.

8. This case cannot be settled by agreement for the following
reasons: Medical Information not complete.
(If the claimant was only partially dependent the following
facts must also be given) :
a. Deceased 'vas in the employ of the above named employer
for 5 years prior to his injury; b. The total earnings of the
deceased for preceding year or part of year that he worked
for ep1ployer amounted to $2,500.00; c. The deceased contributed to the support of the above named dependents during
the preceding year or part of year that he worked for the
employer a total of $2,500.00.
page 5 ~ When a date for the hearing is fixed, I respectfully request the Commission to issue subpoenas for
the follow·ing 'vitnesses:
........................ Address ....................... .
. . . . . . . . . . . . . . . . . . . . . . . . Address ....................... .
. . . . . . . . . . . . . . . . . . . . . . . . Address ....................... .
Signed this 15th day of July, 1959.
Signatur~:

js/ HASSlE HE.AD PANNELL
Principal Claimant.

/s/ JAY G.

KAUFF:i\IA~

Attorney-at-Law
Pennington Gap, Virginia.
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Hubert F. Pannell (Deceased), Employee, Mrs.
Hassie Head Pannell, \Vidow, Claimant,

Blue Diamond Coal -Company, Employer Self Insured.

......

_
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Claim No. 447-482
1\{rs. J{assie Head Pannell, ''7idow, Clahnant, appeared in
person.
Jay G. I\::auffman, Attorney at Law, Pennington Gap, Virginia, for the Claimant.
Wm. T. Bowen, Attorney at Law, Norton, ·virginia, for the
Defendant.
First hearing before EVANS, Commissioner, at Big Stone
Gap, Virginia, on October 27, 1959.
All witnesses having been duly sworn, the following testimony was taken:

By Mr. Kauffman: This is the claim that was originally
filed on or about the 15th day of December, 1958, on behalf
of Hubert F. Pannell alleging that he had contracted an occupational disease, pneumoconiosis, while in the employ of Blue
Diamond on or about the 1st day of August, 1951. And then
by subsequent application after the death of Mr. Pannell
which was filed on the-well, the record will show when it was
filed. Alleging that he died as result, direct and proper result
of the disease pneumoconiosis which he contracted as said
before and from which he died in Ohio in 1958, and on that
application we allege that there were two dependents and at
this time we would like to move to delete Jack R. Pannell,
son, which I alleged to be age seventeen as he is now ac.tually
age twenty-one and not dependent and that we only have one
person dependent which is presumed under the statute to be
dependent, Hassie Head Pannell, his widow·.
By Commissioner Evans : Can it be stipulated
page 7 ~ that Hassie Pannell is the widow? (Off the record
discussion.) It is stipulated thati Hassie Head
Pannell is the widow of the deceased mnployee and the sole
dependent within the compensation law.
MRS. HASSlE HEAD PANNELL,
Widow, Claimant.
By Mr. Kauffman:
Q. Now, Mrs. Pannell, when did your husband first learn
that he had contracted the disease pneumoc~niosis Y

i- .
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H assie Head Pannell.

,

'
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A. Well, the first absolute knowledge definite was after the
surgery.
Q. Which was when?
A. In October, now as I said again, these are dates that I
can't approximately right now it won't come to me, but it was
in October or November, but I believe it was October-no, it
was in November '58. This is '59.
Q. When did he first complain of chest trouble, Mrs.
Pannell, or when was he :first diagnosed as having pneumoconiosis?
A. Well, his first diagnosis to my-to the best of my
knowledge, was after the surgery.
Q. Well, he had filed an application for a hearing on
December the 15th, 1958A. Yes, sir.
Q. -alleging that he had pneumoconiosis at that time before surgery and before he died. Do you know who made
that diagnosis or why he filed that application f
A. No, I don't know that now, what I mean I don't kno'v
the definite reason for that.
Q. In other words, you don't know who made the diagnosis?
A. No, I don't.
Q. Did you know that your husband was committed to a
hospital in Dayton, Ohio, for a chest condition f
A. Did I know that?
page 8 ~ Q. Yes. Did you have him taken there?
A. I had him admitted, yes, I did.
Q. Did you talk to the doctors there, Mrs. Pannell, during
the time of his admittance and some time after his admittance in ali effort to try to determine what they had diagnosed
as his trouble?
A. As I'll say again, the best of my knowledge and remembrance now, I knew that he had worked in the mines, I
mean around the mines, I knew that he worked the bigger
part of his work life on the tipple.
Q. Where?
A. At Monarch, Virginia, for V. I. C. Coal Company and
1\{onarch Coal Company.
Q. About how many years did he work on that tipple, Mrs.
Pannell?
A. Well, I'd say that he worked on that tipple roughly
twenty years, because we were married twenty-three years.
Q. Now, getting back to that medical report and so forth

8
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Ilassie Head Pannell.
up there at the 1\.Hami Valley Hospital in Dayton, what did the
doctor tell you that was the matter with your husband 7
A. Well, I never did have a definite, what I tnean now, the
thing that I asked and told them again as I said, I knew that he
worked in the mine and I kne.w that his breathing condition
was like it was, he was short of breath, and I asked if there
was any sign of any coal dust that I would like to have a
report on it.
Q. vVell, did they ever give you a report, Mrs. Pannell?
A. And they told me that it did show up a considerable
atnount, was the way the doctor told me at the time.
Q. Did they, after he died, did you talk to the doctors again?
A. Yes, I did.
Q. What did they told you?
A. They told me that he did have, is it pneumocosis ~
Q. Pneumoconiosis.
page 9 ~ A. Pneumoconiosis. That it did show up, and
that wasQ. Did they tell youA. -a contributing factor.
Q. Contributing factor to what, to his death?
A. To his death, yes, they did.
Q. Who was that doctor, do you remember who that was¥
A. Have you got two of them there¥ You know, I've been
trying to think.
Q. I've got a report from Dr. ""Talter 1\feeker, is that the
man you talked toY
A. Dr. 1\feeker is one and there was another one, Jay;
.•Joseph is his name and I can't remember that boy's nmne
to save my life. I see him, I hear that name every day I
\Vork in the hospital.

By 1\!Ir. Bowen: Well, do we have a doctor's report?
Q. I have a report that I would like permission to :file
dated December the 8th, 1958, from the Miami Valley Hospital
which is signed-addressed to l{auffman and Kauffman Law
Offices, which is sig·ned by Walter Meeker, M. D., Chief
Resident, Surgery, which I would like to introduce. And while
we are ·on that particular subject, we have written to the
~fiami Valley Hospital and asked them to send the surgical
biopsy of his lungs that they took at the time they operated
on him, to us for an evaluation by a local physician, Dr.
Schmidt, and we haven't received that yet and I would like

I

i
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Hassie Head Pannell.
permission to file that of course when these slides are received
and I receive the report from Dr. Schmidt.
By Commissioner Evans: All right, sir.

Q. And I would also like permission of course, if required,
concerning his death certificate, I'd like to get a copy of
that which I do not have. Do you have one?
By Commissioner Evans : Have you seen it?
page 10

~

Q. No, I haven't.

By Commissioner Evans : They have just offered that one.

... ·

Q. Mrs. Pannell, I notice that the death certificate concerning your husband is signed by E. C. Culbertson, M. D.
Could you please tell me whether or not Dr. Culbertson ever
treated your husband during his lifetime Y
A. One time.
Q. One time? vVhat was that?
A. He visited him, let's see, the 14th was on SundayQ. Was it about a week before he died Y
A. No, it was about three days, two days or three days.
We were only in Virginia four or five days before he died.
I left on Sunday-I left on SaturdayQ. In other words, he saw him immediately before he died,
practically?
A. I called him in and I don't remember if it was Monday
or Tuesday, just for the consolation of it.
Q. Was any autopsy performed on your husband after his
death?
A. There wasn't, and at the last minute it came to me 1vas
I supposed to notify you, I hadn't called you or hadn't told
anybody, and I asked the undertaker about it and I said for
the benefit of the coal company, in all fairness, I would like
for them if they wanted an autopsy and the undertaker then
tells me that he would withhold the body after he had itQ. Do you know whether or not that information was
communicated to the company or not Y
A. Well, I was told it was, that they wereQ. In other 'vords, it was your information and you did
give permission for the autopsy?
A. Yes. I wanted it, what I mean really I would like for

10
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them to have had that inforn1ation for their benefit.
Q. Can it be stipulated-

( Off the record discussion.)
Q. Then it may be stipulated that counsel for the deceased
employee, Hubert F. Pannell, communicated with the general
compensation adjuster, Mr. Stallard for the Blue Diamond
Coal Company before the interment of J\1:r. Pannell, giving
them the opportunity if they so desired, to perform an autopsy
upon the body of the deceased before he was finally interred.
Now, and then you say tha.t Dr. Culbertson did not ever attend
~1:r. Pannel as his physician except the one time that you
called him?
A. That's all. Now, Jay, listen, he was there the morning
that Hubert died, he came in just as he 'vas leaving, but really
in life.
Q. You may aslt him-or ask her.
CROSS EXAMINATION.
By Mr. Bowen:
Q. Mrs. Pannell, 'vben did your husband first take down
sickT
A. Now, may I ask just what you mean by that Y
Q. When did he first become ill or sick 7
A. Well, I just can't tell you that exactly, but by noticing
him I know that he was really ill in October of '56.
Q. '56 Y When did he last work 7
A. His last 'vork was eithe_r the last of September in '56
or it could have been just a few days in October, now I mean
September, but I think it was the latter part of September
to the best of my knowledge.
Q. You think it was in September, 19567
A. '56, it was two years before he died that he hacln 't
worked at all.
. Q. Now, where were you folks living then?
A. Where was I living then? I was living in Pennington
Gap.
Q. Well, was your husband living in Pennington
page 12 } Gap then?
, :
A. Yes, sir, right there.
:
Q. How come you to get up in Ohio, is that where it is,
when did you go to Ohio?
.

I

i

(
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Hassie Head Pannell.
A. '56, in July of '57 I think was when I went to Ohio,
and you want to know why I went?
Q. Yes .
.A. Because I knew that it was going to be up to me to make
the living and there was no employment here to amount to
anything, the business that I was in, that I could make a
living, and if I had to make a living then go where it was
industry, where it was more profitable and where I could
make a better living.
Q. Now, in September of 1956, was your husband treated
by any doctors in Lee County?
.A. In Septen1ber of '56? I don't think that I came back
after him until I w·ent to 'vork and Dr. Ely doctored him some.
Q. NowA. In '56, wait just a minute, you 're-'56, that's where
you've got me mixed, '56, '57, '58, '56, in September, you
asked if it was in September?
A. Yes .
.l\.. Well, now, there, I just can't answer that question right
there, what I mean.
Q. Well, as I understand it, you went to Ohio and left your
husband here and then later came hack and got him?
.A. I went in July and then I came back, now that was in
'56, is that right, when I went?

By Comn1issioner Evans: '57, you testified you went there
in July '57.
A. '57.

Q. Well, sl1e said '56.
page 13

vYell, did you go to Ohio in

'57?

~

By Commissioner Evans : She said she first
noticed that he was ill in September of '56, as I
recall, and that she realized she'd have to be the breadwinner
and she went to Ohio in July '57, I believe. Did you go after
you-he last worked~
A. That's where my dates are-I can't think to save my
life.
By Commissioner Evans : Is it important, Mr. Bowen to
have that answert

- ~ ...~,..
·:J~·.....

.

•
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Q. Well, there's a question here, Your Honor, of incapacity.
None has been shown.
A. I've got some-what I mean I was thinking IQ. Well, anyway, you came back later and got him and took
him with you to Ohio Y
A. Yes, I did, when I got employment and got settled and a
place to live, I came for him.
Q. No,v, while he 'vas in Lee County, from September until
a few months later, who was his doctor?
A. Dr. Ely.
Q. Dr. Ely? Do you know what Dr. Ely treated him for!
A. A chronic lung condition.
Q. A chronic lung condition? No,v, he didn't treat him
for silicosis or pneumoconiosis or anything of that nature,
did he?
A. 1lvell, not to the best of my kno,vledge.
Q. At least he didn't tell you¥
A. He didn't tell me.
Q. Now, did I understand you to say that the first notice or
the :first diagnosis that you or your husband had of any
pneumoconiosis was November, 1958?
A. That's the first report that I had that was actually that
I had any knowledge that that was it.
page 14 r Q. And did your husband also receive that
report?
A. Yes, he did.
Q. And the surgeon up in Ohio told you and your husband
that?
A. Yes, he did.
Q. Now, Mrs. Pannell, prior to September of 19-well, let
me put it this way, to save time, between 1951 and 1956, where
did your husband work?
A. 1\fy husband worked for the Head Coal Company for a
few months these months I don't know just exactly but I
think it was the last half and probably up into '52 a month
or two, maybe three months. And then he and a brother of
mine took over that little mine.
Q. And how long did they operate?
A. Now, that, the question will have to be asked to my
brotl1er. That I can't answer.
Q. And what's this gentleman's name.

By ]..fr. Harold Head: Ha.rold Head.

l

I
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A. Harold Head.
Q. Harold Head 1
By 1\fr. Harold Head:
Q.
mine
A.
Q.

I'm the partner.

And 1\{r. Head and your husband then operated that
themselves 1
They operated that mine.
I believe that's all, l\Irs. Pannell.

By J\.fr. Kauffn1an :
Q. Now, 1\{rs. Pannell, I'll ask you if you remember
receiving a letter from me dated January the 22nd, 1958,
wherein I advised you that I have talked to Dr. Daniel Gabriel
in reference to your husband's chest condition and that he
felt it was a c.hance, a strong chance that he
page 15 ~ probably had pneumoconiosis and wherein I advised
you that I thought that he should be-that your
husband should be referred to Dr. William F. Schmidt,
internal medicine specialist from Norton?
A. I remember that very well.
Q. Is-did you have any prior knowledge of the fact that
your husband's chest condition of which he was complaining
was attributable to an occupational disease, prior to the time
I wrote you that¥
A. Ask that question again.
Q. Did you have any knowledge or your husband have any
knowledge that the lung condition that your husband was
complaining about was due to pneumoconiosis or a.n occupational disease, prior to my letter¥
A. He often ren1arked if it could be, since he had worked
in the dust so much, and had been in it so much, butQ. Had he ever l1ad a diagnosis made?
A. Well, as far as I know there hadn't been.
Q. He had never been treated for that, that you know of?
A. No. And after-when this letter you mailed to me that
you wanted him and about Gabriel, what I mean, I can recall
now at the tin1e he wasn't able to talk and I had to do the
talking for him, be was so short of breath and he wasn't able
to make the trip, he wasn't able to go before anybody.
Q. That letter was written to you when you were living in
Ohio?
A. In Dayton, uh huh, I was in Vandale.
Q. Now, 1\tfrs. Pannell, I don't believe that your husband

14

Supreme Court of Appeals of Virginia
Hassie Head

Pa1~nell.

earned any wages whatsoever after September I believe you
say, 1956?
A. That's right.
Q. Did he quit work because there was no work available,
or because he was not physically able Y
A. Well, he was no longer able, he worked when
page 16 ~ he wasn't able, he worked as long as he could work
and get his breath and when he looked like that his
eyes was going to pop out of his head, to me. !-that's one
of the reasons now of my condition was that I couldn't sleep
for two years for listening of a nig·ht for him to go out.
Q. vVhat kind of-what do you mean by that, how did hewhat were you listening for, listening to?
A. Well, he had a sound in his chest that it was just like
the bigger part of the time like-in- other words, 've '11 say
death rattle.
Q. And that was in '56¥
A. That was at times probably, it was the way-I don't
l{now what it was, but it was just his way of sleeping and his
way of breathing that it was disturbing.
Q. But be didn't quit work-did he work regularly until
19561

A. No, huh uh, he never did after '51, what I mean when
he quit ·work for the Blue Dian1ond Coal Company and he had
two offers to come back and my daddy begged him to go back
because he was making more money and he said well, he had
worked in that dust so long that he wanted to get out of it
and get away from it and Tom Stallard asked himQ. "\Vas he working in the dust any thne from '51 until he
diedf
A. Well, I don't think up there around that little mine no
more coal than there was loaded there and the way it stayed
wet and everything, you know, the biggest part of the timeQ. Did he ever complain about the dust bothering him after
that?
A. No, because he didn't do too much work actually right
there.
Q. You may ask her, Tom, any further questions?
By Mr. Bowen: Mr. Commissioner, at this time I object to
continuing this hearing until we have a diagnosis
page 17 ~ of silicosis and some incapacity as a result thereof.
We have no such diagnosis from any physician
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and it seems as though we're just butting our brains out here.
If there is such a diagnosis and if there was any incapacity
as a result of the same, then we have three or four defenses
to it, but why should we go into all of our defenses here when
there's no such diagnosis.
By Commissioner Evans : Pneumoconiosis of course, that's
an all-inclusive thing as far as chest diseases caused by entry
of foreign particles. The cause of death is listed as cancer
of the lung. The medical report of Dr. Ivieeker states that the
possibility of anthracosis-well, let me see if he says possibility. He says anthracosis ·was proven. It does not state
whether or not the anthracosis was disabling. N o·w, there is
sharp conflict in medical evidence, I know, as to whether or
not anthracosis is disabling. By far numerically the greater
number of doctors state that coal dust in itself is not disabling;
there are of course people of equal authority, not as many,
who state that coal dust can cause disability. Now, you have
introduced this medical, there has been no objection to it,
which does show he had anthracosis, it does not show that he
was disabled by anthracosis or that his death was caused by
anthracosis. If you desire to secure a supplemental report
from the physician to file on that question, I'll be glad to
receive it.
By Mr. I{auffman: I intended to get that, Mr.
page 18 ~ Evans, when I get a report from Dr. Schmidt, you
see, the slides that I had requested to be forwarded
to him. If he is not in a position to give us that opinion from
looking at the slides, then I will have to go back to the Miami
Hospital and at this time of course I'd like to ask permission
to do that after we receive his report as to what he can
evaluate from the slides which will be forwarded to him. I
assume that is probably the only evidence that those doctors
in Ohio had, was just those biopsies. And perhaps he can
give equally as competent opinionBy Commissioner Evans: Of cour~e, Dr. Meeker does say
that he had an inoperable cancer at the time that he made
the diagnosis of anthracosis.
By Mr. Kauffman: Then he seems to go further and says
that he's not certain.
By Commissioner Evans : Well, he says that although these
tests didn't sho·w it, that they were still of the opinion that
he had it, that was their final conclusion was that he had
cancer of tl1e lung.

16
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By Mr. Kauffman: But is it-the law is of course that if
the occupational disease contributed to his death, it's compensable.
By Commissioner Evans: That's right. That's right, if it
contributed to the death.
By Mr. l{auffman : But I will need a statement
page 19 ~ to that effect.
By Commissioner Evans : You've got to prove
that the anthracosis was a contributing factor in his death and
disability wasBy Mr. Kauffn1an: And if Schmidt isn't able to give that,
'vhy, I'll ask Dr. ~feeker about it and, of course, if we can't
show it, why, we'll have to dismiss the claim.
By Mr. Bowen: Well, if and when they come up with any
medical reports, we reserve the right to offer our defenses.
By Commissioner Evans: All right, sir, I will restore it if
you can obtain proof, Mr. l{auffman, I will restore it to the
docket and take further evidence. Now, how much time are
you going to need for this f
By 1\fr. Kauffman: I hope that I can get it within a very
short time. You see, Dr. Schmidt has already written for
those slides and that was written for on October the 24th,
perhaps he will receive them forthwith. But I will expedite
it as fast as possible and now, Mr. Bowen mentioned the fact
that we must prove silicosis and of course I don 't-our
hearing was applied for onBy Commissioner Evans :
ell, that isn't-silicosis does
not have to be proved. You have to prove a pneumoconiosis.
By 1\fr. Kauffman: Pneumoconiosis, that's what
page 20 } I was trying to get at.
By Commissioner Evans : You have to prove
that the pneumoconiosis 'vas a contributing factor to his
death.
By 1\fr. Kauffman: Yes, that's right.
By Mr. Bowen: I'll take issue with that "rhen the time
comes.

'V

(Witness excused).
(Case concluded).
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MIAMI VALLEY I-IOSPITAL
1 Wyoming Street
Dayton 9, Ohio
December 8, 1958.
Coffman and Coffman,
Law Offices,
Pennington Gap, Va.
Dear Sirs:
In regards to your inquiry of Hubert Pannell w·ho was
recently admitted to Miami Valley Hospital, I wish to send
the following summary:
Hubert Pannella is a 52 year old, white male who was admitted on 10;28/58, for bronchoscopy and study of the left
chest lesion which had been noted previously by x-ray during
his admission. On November 8, fluoroscopy of the chest
revealed a large mass in the hilum of the left lung. There was
some elevation on the left leaf of the diaphragm and there
were diffuse emphysematous changes in the entire chest.
There was some slight apparent increase in the size of the
tumor mass as compared with the examination of the chest
that was done on 10/8/58. Portable chest film revealed a
tumor mass in the right hilum and the x-ray post-thoracotomy
on November 12, revealed the lesion still being present and
added that there had been a resection of the fifth rib posterior
on the left. There was a drainage tube left in the chest and
there was a small amount of fluid at the left base. Otherwise,
the chest of November 12, was essentially the same as that of
November 8. Mr. Pannell, while in the hospital, had a
bronchoscopy done and the tracheobronchial tree was found
to be essentially normal. A cytology study of the secretions
of the left main stem bronchus was done and reported no
atypical cells. The patient was then taken to surgery for a
scalene node biopsy on 11/5/58, and the report of scalene
node biopsy was only a non-specific lymph adenitis with a
reticulum cell hyperplasia and no malignancy 'vas noted.
Because of this absence of proof that there was any carcinoma
in this tumor, a thoractomy was then taken on 11/11/58 and
at the thoracotomy, the mass in the left chest was noted to
be quite extensive and involved the left upper lobe and was
extending clown into and fixed to the pericardium. The mass
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was felt to be definitely carcinoma and the mass was not
biopsied because there were numerous small fibrotic areas
in the lung which were thought to be probably evidence of
metastasis on the pleura. These pleural lesions were biopsied
and the lung closed over the regions of the biopsy and the
patient was treated as having an inoperable carcinoma and
was returned to recovery room with chest drainage and routine
closure of the chest.
The pathological report on the tissue that was
page 22 ~ obtained from the numerous lung biopsies came
back and said the tissue submitted showed typical
lung tissue. The thin alveolar walls and nun1erous phagocytes
and associated hilanized nodes containing a moderate amount
of dark pigment. Anthracosis, no malignancy. The patient
was discussed at length and it was felt that despite the fact
that pathologically, no diagnosis of carcinoma had been made,
that only anthracosis was proven, that the patient still did
have an inoperable carcinoma and was discharged because
operative attack was not feasible.
The post operative course was not remarkable and the
patient was discharged on 11/20/58 with the final diagnosis
of carcinoma left upper lobe, anthracosis, and was to be
followed in clinic a.nd possible therapy of the carcinoma with
radiation.
jsj WALTER MEEKER, ]\.f. D.
Chief Resident, Surgery.

WM:ol
12-8-58
COPY.
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WILLIAM F. SCHMIDT, :1\1. D.
808 Park Avenue
Norton, Virginia
November 7, 1959.
Mr. Jay G. Kauffman
l{auffman & Kauffman
Pennington Gap, Virginia
Re: Hubert Pannell
·<-

Dear Mr. Kauffman:
I have gone over Mr. Pannell's slide, the section·of his lung

/
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biopsy which was taken at the :Nliami Valley Hospital, and it
shows very nicely the deposition of black pigment consistent
with coal; some fibrosis ; thin alveolar walls, hyalinized area
suggestive of a lymph node.
Findings are consistent with an occupational pneumoconiosis, soft-coal workers' disease, but I find no evidence to
substantiate silicosis, per se. Lung fields showed none of the
granulomatous formations with progressive fibroblastic
activity which leds to an accellular focus of concentric layers
of hyalinized appearing connected tissue, which is usually
observed at this stage of the disease. Therefore I do not feel
that this is silicosis from the section of the lung presented
to me, which of course is very small. I therefore cannot
substantiate a diagnosis of silicosis.
Sincerely yours,
js/ W. F. SCHMIDT, 1\I. D.

'VFSjel
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F. SCH~iiDT,
808 Park Avenue
Norton, Virginia

:rvi. D.

November 17, 1959.
~fr. Jay Kauffman
Attorney-at-Law
Pennington Gap, Virginia

Re: Hubert Pannell

Dear 1\Ir. l{auffman :
I'm sorry that I can't say very much more than what I've
already seen-. I feel that this gentleman has an occupational
pneumoconiosis, as based on the slide I saw. I had no x-rays
available, but we do have a section of his lung which definitely
is consistent with an occupational pneumoconiosis, soft-coal
worker's disease. As to whether or not it contributed to his
death, this I cannot say, since I have no data whatsoever
other than the laboratory examinations and a portable x-ray
of the chest which discusses a tumor of the left hilar region

....

20

Supreme Court of Appeals of Virginia

which later proved not to be a tumor but occupational
pneumoconiosis, soft-coal worker's disease, on lung biopsy
of this tumor. Presumably this man recovered from the
surgery. As to his future, etc., I do not 'vhat occurred since
I did not personally examine hin1. All I had to go on was
laboratory data from the Miami ·valley Hospital and a
microscopic section of the slide. I think that the slide is
diagnostic. Further data should c01ne from the attending
physician.
T·hanks a lot.
Sincerely yours,
/s/ ,Y. F.

SCH~IIDT, ~L

D.

WFS/el
Note: I have sent the slide on to Dr. E. C. Culbertson of
Pennington Gap. I 'yould appr.eciate his returning it directly
to the ~Iiami \Talley Hospital since they requested this.
WFS
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E. C. CULBERTSON", ~I. D.
Office in Professional Bldg·.
Pennington Gap, ·v-a.
January 11, 1960.

~fr. Jay G. Kauffman
Attorney at Law
Pennington Gap, Virginia
~~-

Dear Jay:

Re: Hubert Pannell
I wish to give you a report of tny exan1ination on Hubert F.
Pannell, deceased of Pennington Gap, Virginia, and my
opinion of the four biopsy slides taken from his lung prior
to his death. These slides were taken at the Miami \Talley
Hospital of Dayton, Ohio, before 1\Ir. Pannell's death but I
have just recently received them.

r
I
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PAST HISTORY: 'Vbile lVIr. Pannell was residing in
Dayton, Ohio, a few months before he returned home and died,
it was thought that he was suffering from a lung cancer, as
shown by x-rays. He underwent explorative chest surgery
and biopsy from a suspected tumor mass. But no true canGer
·was found and his chest was closed. Mr. Pannell gradually
'veakened, became dysneic and gaunt and died on the 18th
day of December, 1958.
PHYSICAL EXAl\IINATION: During the last few days
of his life while I treated ~ir. Pannell, he was very weak,
and could not eat. Even the slightest exertion caused
considerable breathlessness. He said this breathlessness had
grown gradually worse over a period of four years. Examination of his chest. disclosed advanced emphysema. There was
no localized area of rales or decreased breath sounds usually
associated with cancer. He was steadily losing
page 26 ~ weight, weig·hing about 80 pounds at the time of his
death.
No autopsy was performed at his death. Examination of
four lung biopsy slides reveals severe emphysematous
alveolar breakdown, localized areas of anthracite deposition,
and streaks of heavy fibrosis and scar tissue, all of which are
c.lassically characteristic ·of soft-coal miner's occupational
pneumoconiosis. I could find no evidence of lung carcinoma
on tl1e slides. One must assume, and it is my opinion, that
the accident, that is, the occupational pneumoconiosis, which
was certainly totally disabling before Mr. Pannell's dmnise,
played a substantial part in producing death or at least
activated or accelerated the pre-existing latent carcinoma, if
one actually existed. I further think, and it is my opinion,
that there is a definite causal connection between this man's
occupational disease and his death, even assuming-whicl1 I
do not after con1pletely reviewing this case and examining
the slides-that lung carcinoma was the direct cause of death.
'Very truly yours,

js/ E. C. CULBERTSON, M. D.
ECC:ga
page 27 ~
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Claimant appeared in person.

Jay G. Kauffman, Attorney at Law, Pennington Gap,
Virginia, for the Claimant.
Wm. T. Bowen, Attorney at Law, Norton, Virginia, for the
Defendant.
Second hearing before EVANS, Commissioner, at Big Stone
Gap, on April 28, 1960.
All witnesses having been duly sworn, the following testimony was taken:
By Mr. Bowen: In this case it seems to me that the first
question and about the only question, at least the most
important question involved, is whether or not 1\{r. Pannell
had silicosis or pneumoconiosis. Blue Diamond Coal Company
has elected to be bound only by silicosis. The defendant made
that election in June, 1958, and it became effective J nne the
27th, 1958. 1\{r. Commissioner, the deceased, Mr. Pannell,
'vorked on the tipple the whole thne he was employed by
Blue Diamond. He may have been subjected to some coal
dust, but he positively was not subjected to any sand dust.
Now, there is no evidence here that l\ir. Pannell had silicosis.
That was the position tha;t I took at the last hearing, the
position I take now, that there's absolutely no occasion to go
into this case until there is some medical evidence to the effect
that l\fr. Pannell had silicosis and had some incapacity as a
result thereof. I might say that we have several defenses to
this case. And as to the question of notice, I don't know. In
my opinion that will perhaps be one of ·our defenses. But it
seen1s to me that the claimant here must come up with some
n1edical report on silicosis, and until that is done there's no
point in going on with the case.
page 28 ~ By Mr. Kauffman: Now, 1\ir. Commissioner, in
response to what he has said, we will submit that
we have no medical evidence establishing silicosis. There's
no question about that. We have brought this case originally
to the attention of Blue Diamond Coal Con1pany by my letter
dated January the 22nd, 1958, that's before June the 27th,
informing Blue Diamond-brought to the attention of R. H.
Watkins, and I quote, and I believe a copy of this was filed
'vith the Commission, but for fear that it might not be, I'll
say that "we therefore wish to advise your company and give
notice pursuant to Section 65-82 and 83, Code of Virginia,
1950, of said injury. 1\fr. Pannell has just recently within
about three "reeks been advised that he in all probability has

I
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a typical coal miner's occupational disease known as
pneumoconiosis. Mr. Pannell was last employed by the Blue
Diamond in about July, 1951. '' And that's the basis on which
we bring this claim, that the pneumoconiosis bore a causal
connection to this employees's death and that it-that the
accident played a-the accident or in other words disease
played a part in producing the death, or activated or
accelerated a pre-existing latent disease, to-wit, a carcinoma,
''rhich became a direct cause of death. And we offered the
medical report from Dr. Culbertson, the attending physician
who signed the death certificate upon 'vhich he put carcinoma
which clarifies his position on that and shows that he could
find no evidence of carcinoma and that in his opinion in
accordance with his report that the occupational disease
pneumoconiosis was a-bore a causal connection with the
death and eontributed to it. And that's our sole contention.
By Commissioner Evans: Of course, it's an involved legal
question as to whether or not this statutory election that they
made in June would apply to this case.
By Mr. Bowen: ~Ir. Commissioner, let me add
page 29 ~ this, I don't think it n1akes any difference in
connection with the letter that 1VIr. Kaufftnan
refers to in January of 1958, I don't think that makes a
particle or bit of difference. However, the last hearing 1\frs.
Hassie llead Pannell testified on page hvo and on some other
pages in the record that the first time that any diagnosis was
communicated to her or to her husband with reference to
pneumoconiosis was in November-she first said October and
then she changed to November, 1958. Now, that is what she
has testified to. N o,v, if there had been a diagnosis prior to
January, then where is the diagnosis and then if a diagnosis
·was made prior to January, 1958, where is the diagnosis, what
doctor made it, where is his report? And if such a diagnosis
was made at that time, then we want to know 'vhat time it
was tha.t we may have a defense there on notice, we may have a
defense there on the statute of limitations of one year. But I
don't think that n1akes a particle bit of difference to this case.
I think the statute applies in my opinion is when the man
comes into court, because the statute clearly says that the
declaration shall become effective from the time it is received
in the office of the Commission, and this declaration was made
and was filed with the Commission prior to June the 27th,
1958. And we ·would like for that declaration or copy of
that declaration to be 1nade a part of this record.
By Com1nissioner Evans: All right. Well, we'll go forward
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with the additional medical evidence you might have to offer.
Do you have any?
By J\llr. Kauffman : Mr. Conunissioner, I only have this
letter that has previously been filed from Dr. E. C. Culbertson.
Now, that's the only thing I think that the letter clearly sets
out a prim,a facie case. In his opinion what the cause of death
was, was pneumoconiosis. And if that's the sole issue involved,
we will rest on it, I mean if you don't want any other evidence
submitted.
page 30 ~ By Mr. Bowen: Now, Mr. CommissionerBy Commissioner Evans : I don't know any
other evidence that we could offer here.
By Mr. Bowen: ~Ir. Commissioner, at the last hearing
Mr. Kauffman made the request three or four different times
to have certain slides submitted to Dr. William F. Schmidt
and Mr. l{auffman wanted to file Dr. Schmidt's report.
By Commissioner Evans: That's been done.
By Mr. Bowen: Now, where is Dr. Schmidt's report?
(Off the record discussion.)
By Commissioner Evans: Let's see, Mr. Stallard will
attempt to ascertain from the records of Dr. Gabriel the date
on which the employee ·was advised that he was suffering an
occupational pneumoconiosis.
By Mr. Bowen: Mr. Commissioner, I repeat that if the
Blue Diamond Coal Company is held responsible for pneumoconiosis in this particular case w~ reserve the right to investigate Mr. Pannell's activities after July 13, 1951, with reference to last injurious exposure.
By Commissioner Evans : All right, Mr. Kauffman.
By Mr. Kauffman: We wish, the claimant by counsel wishes
to object to leaving this case open for the introduction of any
additional evidence beyond that that is offered today and
to point out to the Commission that the defendant is not
prepared to offer any evidence concerning these
page 31 ~ particular points that have been raised, especially
as to what exposure this deceased, Hubert Pannell,
may have been subjected to after 1951, although they have had
notice of our contention in this regard since approximately
September, 1958 or nine-September '58, I believe, and the
original hearing was based on pneumoconiosis and the
application for hearing that was filed after, shortly after Mr.
Pannell's death, ·was also based upon pneumoconiosis and
that the defendant has had ample opportunity to have
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prepared if they were able to make any preparation showing
their side of the case.
By Mr. Bowen: Mr. Commissioner, we didn't know and
still don't know where this man worked after he left Blue
Diamond. There is only one witness who has indicated
anything to the effect where he worked. That witness has
never testified in this case.
Bv Commissioner Evans: I want to take this witness'
evidence while I'm here.
MR. HAROLD HEAD,
By Commissioner Evans:
Q. State your name, please.
A. Harold Head.
Q. Mr. Head, did you work at any time with Hubert
Pannell?
A. Yes, sir.
Q. Tell me when, during what period of time, and where?
A. I worked fron1 July, 1951 untill\farch, 1955 at the Head
Coal Company, Pennington Gap, Virginia.
Q. What position did Mr. Pannell occupy at Head Coal
Company?
A. l-Ie was more or less a maintenance man. About three
months he worked on the tipple. It was Schaeffer operated.
Then after that we sold our coal mine run and it was tipped
into the tipple and the truck driver loaded his own
page 32 ~ truck and from that point on Hubert Pannell was
not involved in handling this coal and what he did,
he took care of an electric motor there that produced
electricity and one that operated the fan for ventilation for the
mines and we kept one extra motor that w·ould work in either
place for the fan or for the electricity, the one that produced
the electricity, he kept these motors in running condition.
He also operated the hoist that pulled up a hill from down
here at the road up to the mine opening, or near the mine
opening, he pulled mining timbers and mining supplies, whatever we might have needed, he kept them to the place, that
was his job.
Q. What exposure to coal dust or other types of dust did he
encounter during that period from '51, July '51 to '55 f
A. l-Ie wasn't exposed to any other dust other than coal
dust, if he had been exposed to any coal dust at all, which he
was not because at that time the mines was wet, the coal was
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Harold Ilead.
'vet, and we had to change places, selling our coal from one
place to another because it was too wet and they kicked on the
coal.
Q. During the three month period that he worked at the
tipple, was any dust exposure encountered at the tipple~
A. None to amount to anything because that was the reason
that we had to change and not sell our coal screened because
it was so wet that we couldn't separate the carbon from the
stoker.
Q. All right. ~Ir. l{auffman, do you have any questions?
By ].:lr. l{aufftnan: No, sir.
Q. :Nir. Bowen?

CROSS EXAMINATION.
By Mr. Bow·en:
Q. ~Ir. Head, what connection do you have with that
company·¥
A. I was half interest in it, I owned half interest.
page 33 ~ Q. And who owned the other half 1
A. At the time of my Dad's death, he owned it
and from that point on my J\IIother owned it and we paid my
}'!other, Hubert and I, paid my Mother 50¢ per ton for each
ton of coal that we mined fromQ. Well, 'vho operated the n1ine?
A. I operated the mines.
Q. You said something about a half interest. N o,v, who
had the half interest?
A. ].:[y Dad and myself owned the mines before his death.
Q. Now, what did 1\:lr. Pannell, did he have any connection
with the mines¥
A. After my Dad's death, me and him went halvers on the
mines. In other 'vords, we paid, he and I together, I could
not look after the inside of the mines and take care of this
outside work that I mentioned and I gave him in order to do
that, I gave him half-interest in the mines and we together
paid my ~{other 50¢ a ton for her part.
Q. Now, when did you give him a half-interest in it?
A. In January, '52. ·
Q. January '52? And you and 1\ir. Pannell continued to
operate that mine until what thne in '55 f

f
I

I

Blue Diamond Coal Company v. Hassie Head Pannell 27

Harold Il ead.
A. ~larch the 4th, if I'm not mistaken, March the 4th, 1955,
I sold the mines out.
Q. vVhy did you sell it 1
A. 'Veil, that's a good question. I unloaded it while I
could get the price of it. "\Vhile I could get what it's worth.
Q. vVere you making money, or losing money f
A. The last two days that the mines operated, he and I
together made $75.00 a day for the last two days that the
mine operated, each one of us 1nade $75.00.
Q. Now, you and Mr. Pannell were partners, is that right?
A. That's correct.
Q. And you were sharing the profits and losses equally Y
A. That's correct.
page 34 ~
Q. Do you have mine foreman papers Y
A. I sure do.
Q. At that timeY
A. Yes, sir.
Q. And 1\!Ir. Pannell worked up there around the n1ines
until March the 4th, 19551
A. That's correct.
Q. Vvas he able to w·ork 7
A. He was able to do the work that he was a-doing. fie was
short-winded, he didn't seem to be able to get up and go like
I could. I might have been-I was n1uch younger than he was,
might have been the reason, but he was short-winded, there
was no question about that.
Q. Is that why he did this particular kind of work1
A. No, the reason he did this particular kind of work was
for this reason, that we could make more money there than he
was making a.t ~fonarrh where he 'vas working and he knew
the circumstances that when he come there that 've were to
go in together halvers in the mines, that be was, me and him
together 'vas going to buy n1y Dad's interest out, that wasbut before we boug·ht it out, my Dad died and that's the
reason that he chang-ed jobs.
Q. \Vhy did l1e quit Blue Diamond~
A. I just answered that.
Q. To p:o into business for himself~
A. That's correct.
Q. I believe 1\frs. FI earl testified l1ere and I believe you heard
her, that he quit Blue Diamond because of the dust around
tl1e tipple f

'~
--:~
:~i
-·~
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Harold Hea.d.
A. Well, I would say this, that we passed going to Benedict
several trips we, he and I together, went to Benedict and
because for this reason we ·were going to Benedict we were
selling our coal mine run to Benedict, we bad to pass I would
say approximately within seventy-five yards of
page 35 ~ Monarch tipple and I have seen the time that the
dust would be a-going up in real big clouds and he
said himself that he had seen it 'til you could hardly see a
n1an 30 or 40 yards away. Now, that was his statement to me
and at that time he didn't never kno·w that such as this
would come up.
Q. No,v, do you mean to say, ~Ir. Head, that the time that
~·fr. Pannell worked there from July, 1951 until March, 1955
that he was never subjected to coal dust of any kind Y
A. Not-I would say this, that the amount of coal dust
that he was subjected to at any time would not have tuessed
up a white shirt until it couldn't have been got out clean again
with a very light washing.
Q. vVhat kind of coal mine 'vas that anyway?
A. That was No. 5, Black Mountain No. 5 coal.
Q. Did he ever go in the mines?
A. A time or two he did, yes. He can1e after me in one
trip I was in the mines and he come in with a Federal Mine
Inspector and when he brought the Inspector in to where I
was at, he went back out. On occasions of that kind he would
come in the mines, but not to work.
Q. 'Veil, he did most anything around the mine it was
necessary to do, didn't he?
A. He did not, no, sir. He did only what I told you.
Q. Why?
A. Why what?
Q. Wasn't be able to do it?
A. It was not that he was able to do it or was not able to
do it. He had one job to do and that was all 'vas required of
him.
Q. 'Vas he in g-ood physical condition?
A. Well, that I wouldn't be able to answ·er.
Q. He didn't have any physical incapacity, as far as yon
low'"", did he?
A. As far as I knew the only thing as I said a
page 36 r while ago, the only thing that I knew·, he was
'·
short-winded, and whether or not his age would

'I
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have had anything to have done with it at that time, I do not
know, but he was far shorter-winded than I am.
Q. And he 'vas short-winded when he came to work there¥
A. Yes, sir-ree.
Q. And he was short-winded up until the time he died?
A. He never got any better, I'll assure you that.
Q. I believe that's all.
A. He did work at Campbell Construction at carpenter
work with n1e in Harlan, !{entucky, and I don't remember
the date that we started, but I know I worked ten months and
he worked about eight months. Now, you can count back and
tell when I started. I quit April in '56 and I worked ten
months and he worked at Campbell Construction in Harlan
at carpenter work and no dust wasn't involved, we wasn't
even close to any kind of dust, sa,vdust, or any kind.
By 1\fr. Kauffman:
Q. 'Vell, did he do any work after that?
A. That w·as the last work that he did. He didn't work
any more.

<'' itness excused).
7

(Case concluded).
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DANIEL GABRIEL, l\L D.
Office in Professional Building
Pennington Gap, "\Ta.
May 10, 1960.

To whom it may concern:
This is to certify that either in November or December, 1957,
I voiced an opinion to Hubert Pannell, after giving him a
percussary chest examination, that he may have pneumoconiosis and should therefore be x-rayed. I was not able to make a
confirming diagnosis of pneumoconiosis without the benefit
of x-rays and strongly urged him to have them taken. I
know not whether subsequent x-rays were taken as this man

;,~
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was visiting in town and left the vicinity. I, subsequently,
heard that he had passed away some months later because of
a chest condition.
Sincerely yours,
jsj DANIEL GABRIEL, M. D.

DG:ga
cc: Jay G. l{auffman
Attorney at Law
Pennington Gap, Virginia
Mr. Stallard, Compensation Adjuster
Blue Diamond Coal Company
Knoxville, Tennessee
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KA UFF:NIAN & KA UFFJ.\IIAN
Professional Bldg.
Pennington Gap, Virginia
January 22, 1958.
Blue Diamond Coal Company, Inc.
Bonny Blue,. Virginia

Attention: Mr. R. H. Watson
Dear

.f.r

~Ir.

Watson:

Y'le have been employed by Mr. Hubert F. Pannell of
Pennington Gap, Virginia to assist him in prosecuting a claim
for W orl{man 's Compensation which we allege to have arisen
out of and in the course of his employment w·hile in the
en1ploy of your Company at ~Ionarch .

'V

e wish therefore to give your Company notice pursuant to
Sections 65-82-83, Code of Virginia 1950, of said injury. ~fr.
Pannell has just recently-within about three ·weeks-been
advised that he in aU probability has the typical coal miner's
occupational disease known as pneumoconiosis. Mr. Pannell
was last employed by Blue Diamond in about July, 1951.
When you need further information in connection with this
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claim just contact us, and we will co-operate with you in any
way we can.
Very truly yours,

js/ JAY G. l(AUFFMAN
KAUFF~IAN

& KAUFF~IAN.

JGI(jbls
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June 2, 1960.

Claimant appeared in person.
Jay G. J(auffman, Attorney at Law, Pennington Gap,
\Tirginia, for the Claimant.
Wm. T. Bowen, Attorney at Law, Norton, Virginia, for the
Defendant.
First hearing before Commissioner EVANS at Big Stone
Gap, Virginia, on October 27, 1959.
Claimant appeared in person.
Jay G. l{auffman, Attorney at Law, Pennington Gap,
Virginia, for the Claimant.
vVm. T. Bowen, Attorney at Law, Norton, Virginia, for
the Defendant.
Second hearing before C01nmissioner EVANS at Big Stone
Gap, Virginia, on April 28, 1960.
EVANS, Comnussioner, rendered the opinion.
FINDINGS OF FACT.
On Decmnber 18,1958, Hubert F. Pannell filed an application
for a hearing with the Industrial Commission wherein he
alleged he bad contracted an occupational pneumoconiosis as
a result of exposure to the hazards of that disease while
employed by Blue Diamond Coal Company and this condition
had caused him to become disabled for work on or about July
15, 1957. Claimant died on December 19, 1958, and a claim
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for death benefits was filed with the Commission by Hassie
Head Pannell, widow of the deceased employee, on September
28, 1959.
The claim for compensation is defended on the following
grounds:
page 40

~

1. The employee's death was not causally related
to his employment with the defendant.
2. The employee did not :file a claim for the occupational
disease with his employer or the Industrial Commission within
the statutory period.
3. The employee was last injuriously exposed to the hazards
of pneumoconiosis subsequent to the date on which he
terminated his employment with the defendant.
4. The defendant had elected to limit its liability to the
specific pneumoconiosis of silicosis and was therefore not
liable for any disability flowing from the inhalation of coal
dust.
The facts of the case are briefly as follows :
Pannell had been employed as a miner for a period of
approximately twenty-five years prior to the date of his death.
He last worked for Blue Diamond Coal Company on July 13,
1951. On that date he voluntarily terminated his employment
to accept employment with Head Coal Company "There he
'vorked on the coal tipple for six to eight months. He then
became a partner in the business and worked regularly from
July 1951 to March 4, 1955. He and his partner then sold
their mine. Pannell then obtained employment as a carpenter
and followed this trade for a period of approximately eight
months. Thereafter he became disabled for work.
Hassie Pannell testified that she first observed that her
husband was really ill during October, 1956, and that he was
never able to perform his work thereafter. She realized at
that time that their livelihood would depend on her income.
Therefore, she obtained employment in Ohio. She maintained
the home for herself and her husband in Ohio from July,
1957, until the time of his death. Mrs. Pannell stated that her
husband was being treated by Dr. Ely for a chronic lung
condition during 1956 and '57, but, insofar as she kne·w, the
lung condition had not been diagnosed as a
·
page 41 } pneumoconiosis.
The date on which Pannell suffered symptoms
reasonably sufficient to apprise him that he was suffering
from an occupational disease or the exact date on which the
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diagnosis of the occupational disease was made known to him
cannot be definitely established. Dr. Daniel Gabriel,
Pennington Gap, Virginia., examined this employee during
the latter part of 1957. Under date of J\1:ay 10, 1960, he filed
the following report :
"This is to certify that either in November or December,
1957, I voiced an opinion to Hubert Pannell, after giving him
a percussary chest examination, that he may have pneumoconiosis and should therefore be x-rayed. I was not able to
make a confirming diagnosis of pneumoconiosis without the
benefit of x-rays and strongly urged him to have them taken.
I know not whether subsequent x-rays were taken as this man
was visiting in town and left the vicinity. I, subsequently,
heard that he had passed away some n1onths later because of a
chest condition.''
The following testimony of Hassie Pannell is pertinent to
the question of whether or not the employee was suffering·
symptoms reasonably sufficient to apprise him that he had
contracted an occupational disease:

'' Q. Did you have any knowledge or your husband have
any knowledge that the lung condition that your husband was
complaining about was due to pneun1oconiosis or an occupational disease, prior to my letter? (Date of letter not known)
''A.. He often remarked it could be, since he had worked in
the dust so much, and had been in it so much, but'' Q. Had he ever had a diagnosis made 1
''A.. Vv ell, as far as I know there hadn't been.''
The employee's application for hearing was filed with the
Industrial Commission on December 18, 1958. This was the
first notice of claim to the Industrial Commission. Section
65-49, Code of Virginia 1950, provides as follows :
"The right to compensation under this chapter shall be
forever barred unless a claim be filed with the Industrial
Commission within one year after the employee first experiences a distinct manifestation of an occupational disease
in the forn1 of symptoms reasonably sufficient to apprise him
that he has contracted the "disease, or a diagnosis of such
disease is first communicated to him, whichever
page 42 ~ shall first occur; and, if death results from the
occupational disease within said one year period,
unless a claim therefor be .filed with the Commission within
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one year after such death. The lin1itations imposed by this
section as amended shall be applicable to occupational
diseases contracted before and after June 28, 1952.''
It is apparent from Dr. Gabriel's report that the employee
'vas apprised of the probable existence of an occupational
pneumoconiosis during N oven1ber or Decmnber, 1957.
The record further discloses that the employee and his wife
both knew that he had a chronic lung condition during 1956
and, according to the testin1ony of lVIrs. Pannell, her husband
had re1narked on nun1erous occasions that his condition could
be due to an occupational disease. vVhen the record is
considered as a whole the evidence preponderates in a finding
that this employee first experienced a distinct manifestation
of an occupational disease in the form of symptoms reasonably
sufficient to apprise him that he had contracted the disease at
a tin1e 1nore than one year prior to the date on which he
filed his claim with the Industrial Cmnnussion, and a finding
is so made. The Industrial Con1mission is therefore without
jurisdiction in the matter by virtue of the provisions of
Section 65-49 of the Act. The claim of the widow is likewise
barred since her rights are predicated on the rights of the
employee. See TVin.ston v. City of Richn~ond, 196 Va. 403.
Although I an1 of the opinion the Industrial Commission is
'vithout jurisdiction in this case I am of the opinion that the
other issues should be resolved so that all issues would be
before the Commission in the event of re-view.
All of the examining physicians were of the opinion claimant
had anthracosis or coal 'vorker's pneumoconiosis. Dr. E. C.
Culbertson, Pennington Gap, Virginia, completed the death
certificate and states the cause of death as carcinoma of the
lung. However, he subsequently filed a written report in
which he stated doubts as to the existence of a
page 43 ~ lung cancer but if such a condition did exist be was
of the opinion that the existing pneumoconiosis was
a contributing cause in the death of the patient.
Dr. W. F. Schmidt, Norton, Virginia, exan1ined biopsy slides
made at l\fiami Valley Hospital, and concurred in the diagnosis of coal worker's pneumoconiosis, but stated that he was
unable to express an opinion as to whether or not this
condition was causally related to the death of the etnployee.
He "\vas of the further opinion that there was no evidence of
the occupational disease of silicosis.
Dr. 'Valter Meeker, surgeon, Dayton, Ohio. attended Pannell
w·hile he was a patient at l\fian1i Valley Hospital, Dayton,
Ol1io. The following is a summary of his findings:

~
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"Hubert Pannell is a 52 year old, white male who was
admitted on 10/28/58, for bronchoscopy and study of the left
chest lesion which had been noted previously by x-ray during
his admission. On November 8, fluoroscopy of the chest
revealed a large mass in the hilum of the left lung. There
was some elevation on the left leaf of the diaphragn1 and
there were diffuse en1physematous changes in the entire chest.
There was smne slight apparent increase in the size of the
tumor mass as compared with the examination of the chest
that was done on 10/8/58. Portable chest film revealed a
tumor mass in the right hilum and the x-ray post-thoract01ny
on N ovmnber 12, revealed the lesion still being present and
added that there had been a resection of the fifth rib posterior
on the left. There was a drainage tube left in the chest and
there 'vas a small amount of fluid at the left base. Otherwise,
the chest of November 12, was essentially the same as that of
Nove1nber 8. ~Ir. Pannell, while in the hospital, had a
bronchoscopy done and the tracheobronchial tree was found
to lJe essentially normal. A cytology study of the secretions
of the left main sten1 bronchus was done and reported no
atypical cells. The patient was then taken to surgery for
a scalene node biopsy on 11/5/58, and the report of scalene
node biopsy was only a non-specific lyn1ph adenitis with a
reticulum cell hyperplasia and no malignancy was noted.
Because of this absence of proof that there was any carcinoma
in this tumor, a thoractomy was then taken on 11/11/58 and
at the thoractomy, the mass in the left chest was noted to he
quite extensive and involved the left upper lobe and w·as
extending down into and fi.."'\:ed to the pericardium. The mass
'vas felt to be definitely carcinoma and the mass was not
biopsied because there were numerous small fibrotic areas in
the lung which were thought to be probably evidence of
metastasis on the pleura. These pleural lesions
page 44 ~ were biopsied and the lung closed over the regions
of the biopsy and the patient was treated as having
an inoperable carcinoma and 'vas returned to recovery room
with chest drainage and routine closure of the chest.
"The pathological report on the tissue that was obtained
from the numerous lung biopsies came back and said the tissue
submitted showed typical lung tissue. The thin alveolar walls
and numerous phagocytes and associated hilanized nodes
containing a n1oderate amount of dark pigment. Antl1racosis,
no malignancy. The patient was discussed at length and it
was felt that despite the fact that pathologically, no diagnosis
of carcinoma had been made, that only anthracosis was proven,
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that the patient still did have an inoperable carcinoma and
was discharged because operative attack was not feasible.
"The post operative course was not remarkable and the
patient was discharged on 11/20/58 with the final diagnosis of
carcinoma left upper lobe, anthracosis, and was to be followed
in clinic and possible therapy of the carcinoma with radiation.''
It will be observed from Dr. ~reeker's summary that no
specimen tissue was taken from the tumor mass but only from
surrounding lung tissue. Negative pathological studies of this
tissue did not change Dr. Meeker's opinion in regard to his
final diagnosis of carcinoma left upper lobe of the lung. Both
Dr. Culbertson and Dr. Schmidt based their opinions on the
assumption that the biopsy specimen studied by then1 were
taken from the tumor mass and so state in their respective
reports. This assumption was contrary to the facts. Therefore,
their opinion as to the existence or non-existence ·of a lung
cancer is of little value as evidence. However, Dr. Culbertson
did express the following positive opinion in regard to cause
of death:

•.
~

"No autopsy was performed at his death. Examination of
four lung· biopsy slides reveals severe emphysematous
alveolar breakdown, localized areas of anthracite deposition,
and streaks of heavy fibrosis and sear tissue, all of which
are classically characteristic of soft-coal miner's occupational
pneumoconiosis. I could find no evidence of lung carcinoma
on the slides. One must assume, and it is my opinion, that the
accident, that is, the occupational pneumoconiosis, which was
certainly totally disal1ling before 1\{r. Pannell's demise, played
a substantial part in producing death or at least activated or
accelerated the pre-existing latent carcinoma, if one
page 45 ~ actually existed. I further think, and it is my
opinion, that there is a definite causal connection
between this man's occupational disease and his death, even
assuming-which I do not after completely reviewing this
case and exan1ining the slides-that lung carcinoma 'vas the
direct cause of death."
There is no other n1edical evidence in the case which tends
to prove or disprove causal connection between the death and
the existing- coal worker's pneumoconiosis. It is therefore
found that :Hubert F. Pannell had contracted coal worker's
pneumoconiosis and that t11is occupational disease contributed
to his death.
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The next issue presented is whether or not this employee
was last injuriously exposed to the hazards of coal worker's
pneumoconiosis while employed by the defendant. Section
65-47 of the Act provides as follows:
"When an employee has an occupational disease that is
covered by this Act, the employer in whose employment he
was last injuriously exposed to the hazards of the disease
and the employer's insurance carrier, if any, at the time of the
exposure, shall alone be liable therefor, without right to
contribution from any prior employer or insurance carrier.''
The employee is restricted and limited in his right of action
to the employer in whose employment he was last injuriously
exposed to the hazards of the occupational disease. Shanaham
v. Pocahontas Fuel Co., Inc., 194 Va. 303, 72 S. E. (2d) 639;
Pocahontas Fuel Co., Inc. v. Godbey, 192 ·va. 845, 66 S. E.
(2d) 859. In the latter case our Court of Appeals stated
''the statute expressly holds liable the employer in whose
employ he was when last injuriously exposed to its hazards,
irrespective of when or in whose employ he was when the
disease was first contracted. And the phrase 'last injuriously
exposed,' as used in the statute, n1eans an exposure or contact
with the dangers of the disease w·hich proximately causes the
malady, or augments or aggravates the pre-existing· disease."
In the instant case it is conceded by the parties at issue
tha.t claimant's occupational disease, if any, ·was that of coal
worker's pneumoconiosis which is caused by the
page 46 r inhalation of coal dust. The employee was exposed
to the inhalation of coal dust over a period of years
wl1ile employed by the defendant. I-Iowever, from July 13,
1951, to J\farch 4, 1955, while serving as an employee and
later as a partner of Head Coal Company he was exposed
to the inhalation of coal dust to some degree. The evidence
con1pels a finding that the dust hazard in this employment
'vas not as great as that to which the employee was exposed
while working for the defendant, although the hazard did exist.
Thi~ is shown by the testimony of Harold Head, co-partner
of Hubert Pannell. This witness testified in part as follows:
"Q. Now, do you mean to say, Mr. Jiead, that the time that
J\fr. Pannel worked there, from July 1951 until J\1:arch 1955
that 11e was never subjected to coal dust of any kind?
"A. I would say this, that the amount of coal dust that he
was subjected to at any time 'vould not l1ave messed up a
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white shirt until it couldn't have been got out clean again
with a very light washing.''
Injuriously exposed, as used in the statute, has been defined
to mean an exposure or contact with the dangers of the
disease which proximately causes the malady or augments
or aggravates the pre-existing disease. In the instant case
there can be no doubt but that Pannell was exposed to the
inhalation of coal dust in small amounts over the four year
period in which he engaged in the mining operations after
terminating his employment with the defendant. It is therefore
held that he was last injuriously exposed to the causative
hazards of coal worker's pneumoconiosis subsequent to the
date of the termination of his employment with the defendant
and no cause of action for the occupational disease may be
n1ainta.ined against Blue Diamond Coal Company.
Item Four of the defenses raised by the employer will not be
dealt with in this opinion, since the claim must be denied for
other reasons as stated in the opinion.
page 47
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COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation
INDUSTRIAL COM~fiSSION OF VIRGINIA
Richmond

Claim No. 447-482
NOTICE OF A\VARD
Case of Hubert F. Pannell (deceased)
Date June 2, 1960
To Blue Diamond Coal Company,
(Employer) cc. 1\fr. Jay G. Kauffman,
Atty.
Mr. H. R. Stallard,
Pennington Gap,
General Comp. Adjuster
Virginia R
P. 0. Box 80, Knoxville,
Tennessee
and J\frs. Hassie Head Pannell
(Claimant) cc. l\fr. Wm. T. Bowen, Atty.
Norton, Virginia R
Pennington Gap, Virginia
and Self Insured, (Insurance
Carrier)
You are hereby notified that a hearing was held in the above
styled claim before Evans, Commissioner, at Big Stone Gap,
Virginia, on October 27, 1959, and a second hearing was· held
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before Evans, Commissioner, at Big Stone Gap, Virginia,
on April 28, 1960, and a decision rendered by Commissioner
Evans on June 2, 1960, directing that the claim of Mrs. Hassie
Head Pannell be dismissed on the ground that the employee
did not file a claim with the Industrial Commission within
one year from the date he first experienced a distinct
manifestation of an occupational disease in the form of
symptoms reasonably sufficient to apprise him that he had
contracted the disease, and that the claim of the said Mrs.
Hassie Head Pannell is barred since her rights are predicated
on the rights of the employee.
INDUSTRIAL COMMISSION OF
VIRGINIA
jsj :hi. E. EVANS
Commissioner.
Attest:
jsj W. F. BURSEY

Secretary.
page 48

~

•

•

•

•

Opinion by NUCKOLS, Chairman.
Dec. 8, 1960.
Jay G. Kauffman, Attorney at Law,
Pennington Gap, Virginia, for the
Claimant.
Wm. T. Bowen, Attorney at Law,
Norton, Virginia, for the
Defendant.
REVIEW before the full Commission at Richmond, Virginia,
on July 6, 1960.
From an award of June 2, 1960, denying recovery to the
dependent of the deceased employee on the ground that the
employee did not file his claim within one year from the date
he first experienced a distinct manifestation of an occupational
disease in the form of symptoms reasonably sufficient to
apprise him that he had contracted the disease, this case is,
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upon application of Mrs. Hassie Head Pannell, widow, before
the full Commission upon review.
We are unable to agree with the conclusion reached by the
hearing Commissioner that this Commission is without
jurisdiction in the instant case.
Prior to the 1960 amendment, Section 65-49 of the Code
of 1950 provided :
''Limitation upon claim.-The right to compensation under
this chapter shall be forever barred unless a claim be filed
with the Industrial Commission within one year after the
employee first experiences a distinct manifestation of an
occupational disease in the form of symptoms reasonably
sufficient to apprise him that he has contracted the disease,
or a diagnosis of such disease is first communicated to him,
whichever shall first occur; and, if death results from the
occupational disease "\\7ithin said one year period, unless a
claim therefor be filed with the Commission within one year
after such death. The limitations imposed by this section
as amended shall be applicable to occupational diseases
contracted before and after June 28, 1952."
The evidence discloses that the workman was last gainfully
employed in September or October, 1956, at which
page 49 ~ time he became critically ill by reason of an
undiagnosed lung condition. In answer to questions
bv counsel for the defendant relative to the medical attention
sought by her deceased husband, the claimant testified:

"Q. Now, while he ·was in Lee County, from September
until a few months later, who was his doctor?
''A. Dr. Ely.
"Q. Dr. Ely~ Do you kno'v what Dr. Ely treated him for?
''A. A chronic lung condition.
"Q. A chronic lung condition? Now, he didn't treat him
for silicosis or pneumoconiosis or anything of that nature,
did he?
''A. Well, not to the best of my knowledge.
'' Q. At least he didn't tell you 7
''A. He didn't tell me.
'' Q. Now, did I understand you to say that the first notice
or the first diagnosis that you or your husband had of any
pneumoconiosis was November, 1958?
''A. That's the first report that I had that was actually
that I had any knowledge that that was it.''
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Insofar as the record discloses, no definite diagnosis of the ·
workman's incapacitating lung condition was 1nade until
November, 1958, subsequent to chest surgery by Dr. " 7alter
~feeker of ~Iiami Valley Ifospital, Dayton, Ohio. However,
in evidence is a report of Dr. Daniel Gabriel, of Pennington
Gap, Virginia, dated l\'Iay 10, 1960, which report reads:
''This is to certify that either in November or Decemher,
1957, I voiced an opinion to Hubert Pannell, after giving
him a percussary chest examination, that he may have
pneumoconiosis and should therefore be x-rayed. I was not
able to 1uake a confirming diagnosis of pneun1oconiosis without
the benefit of x-rays and strongly urged him to have them
taken. I know not whether subsequent x-rays were taken as
this man was visiting in town and left the vicinity. I,
subsequently, heard that he bad passed away some months
later because of a cl1est condition.''
It seems reasonably plain that as late as December, 1957,
the exan1ining physician was unable to make a
page 50 ~ definite diagnosis of the nature of the malady.
Under these circumstances, there is no reasonable
basis for holding that the employee experienced a distinct
manifestation of the disease so as to start the running of
time under the provisions of Section 65-49. The deceased
employee saw Dr. Thomas S. Ely as early as September of
1956. There is nothing in the record to show or from which
it can be inferred that Dr. Ely made a diagnosis of
occupational disease or c.on1municated the same to the worker.
There is no evidence of a diagnosis of any character prior
to the examination by Dr. Gabriel. vYhen the workman
placed bhnself in the Iiands of his physicians, he clid all that
could be reasonably expected of hin1. Sal~1er v. Clinchfield
Coal Corp., 191 Va. 331, 61 S. E. (2) 16. Thereafter, he was
chargeable only with the advice and instructions which he
received frmn his physician. Sha.nahan v. Pocahontas Fuel
Co., 194 Va. 303, 72 S. E. (2) 639; Clifton v. ,Jewell Rid,qe Coal
Corporation., 37 0. I. C. 151.
The exact date on which Dr. Gabriel's tentative dia.g-nosis
'vas communicated to the employee cannot be determined frmn
this record. vV e believe that the only fair inference to he
drawn from the evidence is that the deceased employee was
not a nprised of tl1e views of this pl1ysician prior to December
31, 1957. We hold tl1at the oral opinion expressed by Dr.
Gabriel to the decedent constituted the communication of a
tentative diagnosis of occupational disease, which charged
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the claimant with the duty of obtaining x-rays, as directed,
within a reasonable period of time in order that a definite
diagnosis could be made. The filing of a claim for compensation
on December 18, 1958, was, therefore, timely.
vVe are in accord with the finding that the deceased
workman contracted coal miner's pneumoconiosis, an occupational disease, and that the malady contributed to his demise.
It is not denied that the decedent's occupational disease
resulted from the inhalation of coal dust. Under the mandate
of Section 65-47 of the Act, recovery in this case is limited to
the employer in whose employment the ·workman was last
injuriously exposed to the hazards of the disease
page 51 ~ which proximately caused the malady or augmented
or aggravated the pre-existing disease. The
claimant is required to establish by the preponderance of
evidence in whose employment the decedent was last injuriously exposed. Pocahontas Fuel Co. v. Godbey, 192 Va.
845, 66 S. E. (2) 859; Sha.nahan v. Pocahontas Fuel Co., supra.
The deceased was en1ployed for a number of years at a
tipple owned and operated by the Blue Diamond Coal
Company, during which period he was exposed to the hazards
of coal dust. There is evidence in this record which shows
that the coal dust conditions in this tipple 'vere bad. The
claimant's testimony is that her husband terminated his
employment with the defendant in July, 1951, and refused to
return because ''he had worked in that dust so long that be
wanted to get out of it.'' We hold that the deceased workman
was last injuriously exposed to the inhalation of coal dust
'vhile in the defendant's employ and that this exposure ·was
the producing cause of the occupational disease which resulted
in his death.
Subsequent to July, 1951, Pannell worked with Head Coal
Company, first as an employee and later as part owner. In
response to questions by the l1earing Commissioner relative
to the workman's exposure to coal dust while in the en1ploy
of Head Coal Company, Harold Head testified:
'' Q. What exposure to coal dust or other types of dust
did he encounter during that period from '51, July '51 to
'55?
''A. He "rasn 't exposed to any other dust other than coal
dust, if he had been exposed to any coal dust at all, which
l1«? was not because at that time the 1nines was wet, the coal
was wet, and we had to change places, selling our coal from
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one plac.e to another because it was too wet and they kicked
on the coal.
"Q. During the three month period that he worked at the
tipple, 'vas any dust exposure encountered at the tipple?
"A. None to amount to anything because that was the
reason that we had to change and not sell our coal screened
because it was so wet that we couldn't separate the carbon
fron1 the stoker.''
The only other evidence contained in this record
relating to the decedent's exposure to coal dust
subsequent to July, 1951, is contained in the
following excerpt from the testimony of Harold Head:
page 52

~

''By l\Ir. Bowen :
'' Q. Now, do you mean to say, l\fr. Head, that the time that
1\fr. Pannell 'vorked there from July, 1951 until 1\farch, 1955
that he was never subjected to coal dust of any kind?
"A. Now-I would say this, that the amount of coal dust
that he was subjected to at any time would not have messed
up a white shirt until it couldn't have been got out clean
again with a very light washing.''
We hold that Pannell was not injuriously exposed to the
hazards of coal dust while working· for the Head Coal
Company.
Pannell was incapacitated for work in September or
October, 1956, by reason of pneumoconiosis. We believe it is
reasonable to infer that the incapacity for work began on
October 1, 1956. Under the provisions of Section 65-46 of the
Code of 1950, incapacity for work is treated as the happening
of an injury by accident, and the decedent's right of action
for disability resulting from the malady accrued as of that
time. Salye1· v. Clinchfield Coal Corp., supra.
W11en the deceased employee was first incapacitated for
work, Section 65-44 of the Code of 1950, as amended by the
Acts of 1952, provided for coverage of all occupational
diseases. His cause of action accrued under the statute as
it then existed. In 1958 this section was amended to permit
the employer to be bound by the schedule of occupational
diseases set forth in Section 65-43.1. As amended, the
statute reads:

-i.?..~
.~~
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''Liability of Employer.-The employer shall be liable for
all occupational diseases arising out of and in the course of the
employment pursuant to all provisions of the Act applicable
thereto, unless he shall reject the full coverage and elect by
written declaration filed in the offices of the Industrial
Commission to be bound only by the schedule of occupational
diseases set out in Section 65-43. Such election shall be
effective as of the date the declaration is received by the
Industrial Commission, and an election once made shall be
effective until withdrawn by a writing filed in the offices of the
Industrial Comtnission. Upon withdrawal of election the
employer shall be liable for full coverage of occupational
diseases.''
page 53
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The satne session of the Legislature set up a
schedule which did not include pneumoconiosis as
an occupational disease, and on June 27, 1958, the defendant
elected to be bound by the schedule.
Although disability for work occurred prior to the effective
date of the amendment and prior to the employer's election
to l)e bound by the schedule, counsel for the defendant
contends that the claim for con1pensa.tion is barred since
it was not made until subsequent to the effective date of the
Act, as amended, and since the employer had elected to be
bound by the schedule prior to the filing of the claim, there
can be no recovery for occupational pneumoconiosis. There
is no merit in this contention. The clear and unequi-v-ocal
language of Section 65-44 of the Code of 1950, as an1encled
by the Acts of 1958, is: ''Such election shall be effective
as of the date the declaration is received by the Industrial
Commission, • • •. '' As heretofore pointed out, the election
was not received by the Industrial Commission until June 27,
1958, long subsequent to the injury by accident (incapacity
for work).
"The law in effect at the time of the injury governs the
right of the parties, and not the law effective at the time
the award is made or the date of death of the injured person.''
Stans~vky v. Industrial Commission., 344 Ill. 436, 176 N. E.
898.
See also Beausoleil ~s Case (~fass. 1947) 73 N. E. (2) 461;
Quilty v. Connecticu,t Co., 96 Conn. 124, 133 A. 149; Polk v.
lVesten~ Bedding Co., (Penn. 1941) 20 A. (2) 845. These cases
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hold that the rights, fixed by the accident, are substantive
rights, are a part of the contract of employment, and are not
to be taken away by Legislative action subsequent to the
accident.
Section 1-16 of the Code of Virginia, 1950, expressly
provides that:
'' * * • no new law shall be construed to repeal any former
law, as to • • • any right accrued, or claim arising under the
former law, or in any way whatever affect any • • • right
accrued, or claim arising before the new la'v takes effect;
save only that the proceedings thereafter had shall conform,
so far as practicable, to the laws in force at the time of such
proceedings ; • • •.''
page 54
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This section saves from the operation of a
repealing section substantive claims and rights.
Virginia & West Virgi'ltia Coal Co. v. Charles (Va.) 254 Fed.
379, cited in Southworth v. Sulliva.n, 162 Va. 325, 173 S. E.
524.
It is our conclusion that the right of action of the deceased
employee accrued as of October 1, 1956; that the right was
substantive and could not be taken away by subsequent act
of the Legislature or by subsequent election of the employer. The workman's claim for compensation was filed
within the time provided by Section 65-49 and the claim of
the dependent wido'v was filed with the Commission within
one year from the date of his death. The claimant is,
therefore, entitled to the benefits provided by the Act.
The average weekly wage of the deceased employee was
$64.47 as evidenced by a transcript of earnings filed by the
employer. Incapacity for work began on October 1, 1956,
and continued until the workmans' death on December 19,
1958.
An award shall enter in behalf of Hubert F. Pannell,
deceased, at the rate of $30.00 per ,:~teek on aecount of total
incapacity for work beginning October 1, 1956, and continuing
through December 19, 1958. The entire amount due shall
be payable in one sum to the personal representative of the
deceased employee upon the filing of satisfactory evidence of
Qualification. A further award shall enter in behalf of Hassie
Head Pannell providing for compensation at the rate of
. $30.00 per week beginning on December 20, 1958, and continuing- for the remainder of 300 weeks from the date incapacity began.
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The defendant is directed to pay to the person entitled
thereto burial expenses not to exceed $300.00, and all necessary
medical expenses incurred by the decedent as a result of the
occupational pneumoconiosis between October 1, 1956, and
October 1, 1957.
From the award in favor of Hassie Head Pannell there
shall be deducted the sum of $800.00, which shall be paid to
Jay G. I{auffman, Esq., for legal assistance rendered the
claimant.
page 55
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EVANS, Conunissioner, dissenting.

Upon review, a majority of this Commission concluded
that this claimant had con1plied with the provisions of Section
65-49 of the Act in regard to the filing of his claim for
compensation with the Industrial Commission and a further
:finding that the employee was last injuriously exposed to the
inhalation of coal dust while e1nployecl by Blue Dimuond
Coal Company. I am unable to bring myself in accord with
the conclusions reached by my learned associates and must
respectfully dissent.
Section 65-49 of the Code of 1950, deals with lin1itations
upon claim for compensation and provides in part as follows:
"The right to eompensation under this chapter shall be
forever barred unless a claim be filed with the Industrial
Commission within one year after the employee first experiences a distinct manifestation of an occupational disease
in the form of symptoms reasonably sufficient, to apprise
him that he has contracted the disease, or a diagnosis of such
disease is first communicated to him, 'vhichever shall first
occur-''
The burden of proof rests with the claimant to show by a
preponderance of the evidene.e that the claim for the
occupational disease which was filed with the Industrial
Commission was filed within one year from the date he first
experiene.ed a distinct n1anifestation of an occupational disease
in the form of symptoms reasonably sufficient to apprise
hin1 that he had contracted the disease. It is made abundantly
clear by the record that both the employee and his wife
had knowledge that he was suffering· from a chronic lung
condition as early as 1956. In November or December of 1957
Pannell was examined by Dr. Daniel Gabriel at which time a
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tentative diagnosis of pneumoconiosis was made, and a
recommendation made for the taking of x-rays for the purpose
of confirming the diagnosis.
It is apparent from the testimony of the widow of this
employee that Pannell had associated his complaints with his
occupation as evidenced by the following:
~

"Q. Did you have any knowledge or your
husband have any knowledg·e, that the lung
condition that your husband was complaining about was
due to pneumoconiosis or an occupational disease, prior to
my letter1
''A. He often remarked it could be, since he had worked
in the dust so much, and had been in it so much.''
page 56

The letter referred to by the attorney was written during
January 1958.
In the majority review opinion it is stated:
"The exact date on which Dr. Gabriel's tentative diagnosis
was communicated to the employee cannot be determined from
this record. We believe that the only fair inference to be
draw·n from the evidence is that the deceased employee was
not apprised of the vie\Ys of this physician prior to December
31, 1957."
This statement cannot be supported by the evidence since
Dr. Gabriel reports that the tentative diagnosis was communicated to the employee either in November or December
of 1957. The claim for compensation was not filed with the
Industrial Commission by the employee until December 18,
1958. If the tentative diagnosis of an occupational disease
was communicated to the employee prior to December 18,
1957, the Industrial Commission is without jurisdiction. The
tentative diagnosis of pneumoconiosis given by Dr. Gabriel
was sufficient to apprise him that he was probably suffering
from an occupational disease and the limitation of claim
period would certainly begin as of that date. This diagnosis
was communicated to the employee at some time during the
sixty-one day period extending from November 1, 1957,
through December 31, 1957. It is not reasonable to conclude
that the diagnosis was given on the very last day of this
period when it is equally probable that the diagnosis was
communicated to the employee on November 1, 1957, or at any
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time during the intervening period between that date and
December 17, 1957. I am therefore of the opinion that the
evidence does not preponderate in proving- that the diagnosis
of the occupational disease was communicated to the employee
on or subsequent to December 18, 1957, and in absence of
such proof the Industrial Commission is without jurisdiction
in the matter.
page 57 ~ Section 65-48 of the Act provides as follows :
'' "'\Vhen an employee has an occupational disease that is
covered by this Act, the employer in 'vhose employment he
'vas last injuriously exposed to the hazards of the disease
and the employer's insurance carrier, if any, at the time
of the exposure, shall alone be liable therefor, without right
to contribution from any prior e1nployer or insurance
carrier.''
In the instant case there is no question but that Pannell
contracted pneumoconiosis as a result of exposure to the
inhalation of coal dust while employed by this defendant,
however, this in itself does not impose liability on the part
of this defendant for the payment of compensation benefits
if subsequent exposure to the hazards of the disease are
encountered after the en1ployee terminated his employment
writh the defendant.
In Pocahontas Fuel Company v. Godbey, 192 Va. 845, page
853, the following statement is made:
''It is immaterial that he may have been in the employ of
another or others at the incipiency of or during the slow and
insidious progress of the malady. The statute expressly holds
liable the employer in whose employ he was when last
injuriously exposed to its hazards, irrespective of when or
in whose employ he was when the disease was first contracted.
And the phrase 'last injuriously exposed,' as used in the
statute, means an exposure or contact with the dangers of
the disease which proximately causes the malady, or augments
or ag·gravates the pre-existing disease.''
Coal worker's pneun1oconiosis is an occupational disease
of the lungs produced by the inhalation of coal dust. For
a period of approximately four years after he terminated his
employment with the defendant, Pannell was regularly
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engaged in coal mining as an employee a.nd a partner. His
exposure to the inhalation of coal dust during this period of
time 'vas not as great as that encountered while employed by
the defendant although he was exposed to the inhalation of
coal dust to some degree during this four year period as
evidenced by the testimony of Harold I-Iead, which is herewith
quoted:
''I would say this, that the amount of coal dust that he was
subjected to at any time would not h~ve n1essed up a white
shirt until it couldn't have been got out clean again with a very
light washing.''
page 58
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T'his record shows that the coal which was mined
from 1951 to 1955 'vas wet as it came from the
mine. As a general rule all coal has some moisture in it at
the time it is taken from the mine and does not then constitute
any great dust hazard. However, in transporting the coal
from the mine to the tipple and dumping· it therein and later
dumping the coal from the tipple into trucks, spillage occurs
and the outside pren1ises become laden 'vith coal dust. The
accumulated coal dust dries and becomes airborne by wind
and the agitation produced by conveyances on the premises
which are used for transporting the coal. It is common
knowledge among all miners and non-miners who live in coal
mining communities that airborne coal dust is ever present
at a coal tipple and the mine property adjae:ent thereto.
Pannell's employment was almost exclusively outside of the
mine where he was exposed to the inhalation of coal dust
either at the tipple or on premises adjacent thereto. Under
such circumstances I cannot but conclude that during this
four year period the reg"Ular inhalation of coal dust did
aggravate and augment the pre-existing pneumoconiosis and
constituted an injurious exposure as contemplated by Section
65-47 of the Act. I am therefore of the opinion this defendant
is not liable for the payment of compensation benefits since
Hubert F. Pannell was not last injuriously exposed to the
causative hazards of his occupational disease while employed
by it.
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page 59} COMMONWEALTH OF VIRGINIA.
Department of Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
Claim No. 447-482
NOTICE OF AWARD
Case of Hubert F. Pannell (deceased)
Date December 8, 1960
Ace. 7/15/57
To Blue Diamond Coal
Company (Employer)
l\{r. Jay G. Kauffman,
Mr. H. R. Stallard,
Atty.
R
General Comp. Adjuster,
Pennington Gap, Virginia
P. 0. Box 80
Knoxville, Tennessee
and Mrs. Hassie Head Pannell,
(Claimant) Mr. Wm. T. Bowen, Atty. R
Pennington Gap, Virginia Norton, Virginia
and Self Insured , (Insurance
Carrier)
You are hereby notified that a Review was held in the
above styled claim before the full Commission at Richmond,
Vrginia, on July 6, 1960, and a decision rendered December 8,
1960, by Nuckols, Chairman, Evans, Commissioner, dissenting,
finding that the workman's claim for compensation was filed
within the time provided by Section 65-49 and the claim of
the dependent widow was filed with the Commission within
one year from the date of his death and directing an award
be entered as follows :
"To personal representative of the deceased employee,
when appointed and upon the filing of satisfactory evidence
of qualification, $30.00 per week on account of total incapacity
for work beginning October 1, 1956, and continuing through
December 19, 1958. (The entire amount due shall be payable
in one sum to the personal representative when appointed).
''To Mrs. Hassie Head Pannell, $30.00 per week beginning
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on December 20, 1958, and continuing for the remainder of
300 weeks from the date incapacity began.
''The defendant is directed to pay to the person entitled
thereto burial expenses not to exceed $300.00, and all necessary
medical expenses incurred by the decedent as a result of the
occupational pneumoconiosis between October 1, 1956, and
October 1, 1957.
page 60 ~ '' The sum of $800.00 is directed to be deducted
from the award in favor of Hassie Head Pannell
and paid to Jay G. Kauffman, Attorney, for legal assistance
rendered the claimant.''
INDUSTRIAL COMMISSION OF
VIRGINIA
jsj M. E. NUCI{OLS, JR.
Chairman.
Attest:
/s/ W. F. BURSEY
Secretary.
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I, W. F. Bursey, Secretary, Industrial Commission of Virginia, do hereby certify that the
foregoing, according to the records of this office, is a true
and correct copy of statement of Findings of Fact, Conclusions of Law and other matters pertinent to the questions at
issue in Claim No. 447-482, Hubert F. Pannell (Deceased),
Employee, Mrs. Hassie Head Pannell, Widow, Claimant, v.
Blue Diamond Coal Company, Employer, Self Insured.
I further certify that claimant or her attorney had notice
that the defendant would request the Secretary of the
Industrial Commission of Virginia to furnish certified copy
of the record for the purpose of an appeal to the Supreme
Court of Appeals of Virginia. Furthermore, in requesting
that the evidence be certified, counsel representing the
defendant advised the Secretary of the Industrial Commission
of Virginia that he would allege in his petition to the Supreme
Court of Appeals that the award of the Industrial Commission
of Virginia is wholly unsupported by the evidence.
I further certify that, as evidenced by U.S. Postal Registry
Return Receipt Card, counsel representing the defendant
received, under date of December 10, 1960, copy of award
of the Industrial Commission of Virginia, dated December
8, 1960.
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Given under my hand and the seal of the Industrial
Commission of Virginia this the 19 day of December, 1960.
1V. F. BURSEY
Secretary, Industrial Commission
of Virginia .

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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