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MOTION FOR JUDGMENT
To the Honorable Judges of the Court:
Your Plaintiff
1.

a~leg~s

the following:

By contract dated February 18, 1972, Plaintiff

·agreed to buy and Defendant agreed to sell

15~

acres of real

estate, more or less, being the remainder of 201 acres ..
deeded to James C. Luns.ford and wife.. by deed recorded in
Deed Book 971, page 229, in. the Clerk's Office of Chesterfield
County, Virginia, guaranteed 145 acres by the Parcel.
2.

Wavel J. Lunsford is. the wife o£ James c._ LUnsford,

the defendant.
3.

Caroll Foster, Inc. was the real estate broker who

procured the contract.
4.

At the time of the execution of the commitment

Defendant knew. that he would have. to obtain the execution of
the deed by Wavel J. Lunsford but in accepting this offer
failed to have her execute the contract.
5.

Wavel J. Lunsford notified Caroll Foster, by letter

dated May 30, 1973, a copy of which is attached, that:
"Since over a year has gone by, property in thia
area has over doubled in price and we no longer
are in a bind for the monay.
Therefore, L am gi~ing you notice at this time
that I do not intend to sign this deed for said
property."
6.

James C. Lunsford by letter dated May 30, 1973,

mailed a copy of the aforesaid letter from Wavel J. Lunsford
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to Caroll Foster to your Plaintiff and in his letter notified plaintiff that Wavel J. Lunsford would not execute the
deed.

A copy of this letter is attached.
7.

Plaintiff has, is, and remains ready, willing and

able to settle under the terms of the contract dated February 18, 1972, and has filled all the contingencies required
of it.

Defendant by his failure to have his wife, Wavel J.

Lunsford, join in the contract has created a legal restriction which effectively precluded your Plaintiff from obtaining the property by settlement or seeking to obtain the
property by specific performance of the contract.
8.

Defendant has refused to convey the property to

Plaintiff in accordance with the terms of the contract.
9.
10.

The purchase price in said contract was $75,000.
The fair market value at the time that Defendant

breached the contract was $300,000.
11.

Plaintiff made an earnest money deposit of $500

with the broker as is stated in the contract.
12.

Defendant made sales by contract of part of the

property to others prior to May 30, 1973, or defendant is
building houses on his own account on the property so as to
further affirm his breach of your Plaintiff's contract.
Therefore, your Plaintiff moves the Court for judgment
in the amount of $225,500 and his costs accrued in these
proceedings.
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T. NEVIL INGRAM, INC.
By Counsel
Filed:

September 18, 1973

* * * *
EXHIBIT WITH MOTION FOR JUDGMENT
May 30, 1973
Mr. T. Nevil Ingram
14321 Physic Hill Road
Chesterfield, Virginia

23832

Dear Mr. Ingram:
I am sending you a copy of the letter in which Mrs. Lunsford
has mailed to Carro.~! Foster. pertaining to the land in which
you are holding a contract on Roads 602 and 6·4·5.
I am sorry if this might have inconvenienced you in any way.
However, I was afraid this might happen and for that reason
at our meeting in Graham Jennings office I insisted on
another contract being written which at that time would have
been signed by both parties.
Thank"ing you now for your cooperation concerning same.
Sincerely yours,
/s/ James C. Lunsford
Filed:

September 18, 1973

* * * *
EXHIBIT WITH MOTION FOR

JUDG~ffiNT

May 30, 1973
Mr. Carroll Foster
1516 Newbern Road
Pulaski, Virginia
Dear Mr. Foster:
Jimmy has brought to my attention a contract in which he
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signed over a year ago selling T. Nevil Ingram the Crawley
property.
I must say at that time I probably would have signed this
deed for said property. However, since over a year has
gone by, property in this area has over doubled in price
and we no longer are in a bind for the money either.
Therefore, I am giving you notice at this time that I do
not intend to sign this deed for said property. I hope
that this has not inconvenienced you in any way.
Thanking you now for your cooperation concerning same.
Sincerely yours,
/s/ Mrs. Wavel. J. Lunsford
Filed:

September 18, 1973

* * * *
DEMURRER
This day comes the defendant, James C. Lunsford, by
counsel, and demurs to the Motion for Judgment filed herein
on the following ground:
The said Motion for Judgment in its entirety fails to
state a cause of action.
JAMES C. LUNSFORD
By /s/ John F. Daffron
Counsel
Filed:

October 5, 1973.

* * * *
REAL ESTATE CONTRACT
I/We hereby agree to give Seventy-Five Thousand---------Dollars {$75,000.00), payable $500.00 with contract and
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balance subject to purchaser obtaining favorable

financi~g.

In event purchaser cannot obtain financing suitable to him,
then seller reserves the right to finance the property with
purchaser paying at least $15,000.00 down and balance at 7%
interest.
For the following described property:

151 Acres more or

less being remainder of 201 Acres deeded to James.C. Lunsford.
and wife by deed recorded in Deed Book 971, page 229 in the
Clerk's

Offi~e

of Chesterfield County, Va.

to become a part of this agreement.·

Attached plat

Guaranteed 145 acres

by the parcel.
Provided title is free from objections beyond remedy (subject
to any ·recorded restrictions, easements, and conditions now
on or running with the property); this transaction is t;.o be
settled for at the above agent's office on or before April
1, 1972, or as soon thereafter as title can be examined and
papers prepared'· allowing reasonable time to correct ·any
objections reported by the title examiner.

This transaction

and actual possession of the premises subject to lease/s of
present tenant/s; and rentals, taxes, interest, insurance,
etc., to be prorated as of date of settlement.

The risk of

loss or damage to property will be on seller until settlement.
I/We hereby make a deposit of $500.00 to bind this contract,
to be held by the said Agent, as such, and which is to be
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applied upon purchase price, or refunded only if title is
not good, or if this offer is not accepted within

----------

days.
Should either party to this contract fail to comply with
the terms of same, party so defaulting agrees to pay Carroll
Foster, Inc., the commission fee of Five per cent of the
sales price.

No verbal agreement is considered a part of

this contract, but any signed additi6n shall form a part of
the same.

No contract binding agents to make any loans or

perform any services except as agent is valid unless signed
by an officer of the corporation.
WITNESS the following signature(s) and seal(s) at
Richmond, Virginia, this 18th day of February, 1972.
PURCHASER(S)
/s/ T. Nevil Ingram, Inc.
By T. Nevil Ingram
hereby accept the above offer
this
day of
, 19 ,
and agree to convey the above property
by General Warranty Deed with the usual
covenants of title at my (our) expense.

~~-----

/s/ James C. Lunsford (SEAL)
James C. Lunsford
No filing date.

* * * *
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(SEAL)

DEED
THIS DEED, made this 19th day of February, 1969, by
and between JOHN N. CRAWLEY and LEPHENIA CRAWLEY, his wife;
SAMUEL CRAWLEY and LOUISE CRAWLEY, his wife; SAMUEL M. FINN
and. GLADYS FINN·, his wife; KELLY FINN and LULA FINN, his
wife;

~BS~±E

Lester BROWN, widower; MAMIE HEMBRICK and

ARTHUR HEMBRICK, her husband, parties of the first part; and
JAMES C •. LUNSFORD and WAVEL J. LUNSFORD,_ his wife, parties
of the second part, WITNESSTH:

That for and in consideration of the sum

of Ten Dollars ·{$10.00) and other good and valuable consideration,· the receipt of which is hereby acknowledged, the
said·parties of the first part do hereby grant and convey,
with GENERAL WARRANTY of title, unto the said James C.
Lunsford and Wavel·J. Lunsford, his wife, as tenan.ts by the
entireties with the right of survivorship as at common law,
the following property, to-wit:
All that certain lot, piece or parcel of land, with
improvements thereon and appurtenances thereto belonging, lying and being in Clover Hill Magisterial
District, Chesterfield County, Virginia, containing
201 acres as shbwn on plat entitled "Map of Mary
Crawley's Property, located in Chesterfield County,
Va., about Three Miles South-west of Winterpock, and
is composed of the Ginethen Moore and Locket Tracts,
containing two hundred and one acres",·prepared by W.
W. LaPrade & Bros., Engineers & Surveyors, dated
September, 1915, and recorded June 19, 1934, in the
Clerk's Office of the Circuit Court of Chesterfield
County, Virginia, in Plat Book 4, page 224, reference
to which plat is hereby made for a more particular
description of the property hereby conveyed.
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LESS AND EXCEPT:
5.1 acres conveyed to John N. Crawley,
et al, to Stanley Crawley and his wife by deed dated
October 7, 1968, which acreage is described on plat
made by LaPrade Bros., Civil Engineers & Surveyors,
Richmond, Va., dated July 3, 1968, entitled "Map of 5.1
Acres of Land in Clover Hill Dist., Chesterfield
County, Va. Surveyed at the request of S. M. Finn", a
copy of which plat is attached hereto, to be recorded
herewith, ·as a part hereof, and to which reference is
hereby made for a more particular description of the
property hereby excepted.
LESS AND EXCEPT:
0.42 acre·retained as the Crawley
family cemetary which 0.42 acre is described on plat
made by LaPrade Bros., Civil Engineers & Surveyors,
Richmond, Va., dated July 3, 1968, entitled "Map of
0.42 Acre of Land in Clover Hill Dist., Chesterfield
Co., Va., Surveyed at the request of S.M. Finn", a
copy of which plat is attached hereto, to be recorded
herewith, as a part hereof, and to which reference is
hereby made for a more particular description of the
property hereby excepted.
BEING a part of the 200 acre tract, more or less,
conveyed to Sam Cralle by deed from Sarah C. Moore,
dated January 25, 1896, and recorded January 31, 1900,
in the Clerk's Office of the Circuit Court of Chesterfield County, Virginia, in Deed Book 99, page 117. The
said Sam Cralle, also known as Sam Crawley, died many
years ago, intestate, survived by his wife Mary Ella
Crawley, who subsequently died in 1943, and nine
children, namely, Luvenia Crawley Finn, Robert Lee
Crawley, Harrison Crawley, Grove~ Crawley, Mary Crawley
Brown, Sam Crawley, John Crawley, McKinley Crawley and
Beauregard Crawley. The said Robert Lee Crawley,
Grover Crawley, John Crawley, Harrison Crawley and
Beauregard Crawley have all subsequently died, intestate, leaving no issue or spouses. Luvenia Crawley
Finn died about 1917, intestate, survived by her two
sons, Samuel M. Finn and Kelly Finn as her sole heirs
at law. Mary Crawley Brown died, intestate, without
issue, survived by her husband, Leslie Brown. Sam
Crawley died about 1959,intestate, a widower, survived
by three children, namely, Samuel Crawley, John N.
Crawley and Prodicil C. Smith as his sole heirs at law.
The said Prodicil c. Smith conveyed her interest in the
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aforesaid 200 acres, more or less, to John N. Crawley
by deed recorded in the Clerk's Office of the Circuit
Court of Chesterfield County, Virginia, in Deed Book
908, page 571. McKinley Crawley died, intestate,
survived by his widow, Mamie-Hembrick.
This conveyance is made subject to any covenants,
restrictions and easements of record as the same may
lawfully apply.
Subject to the foregoing, parties of the first part
covenant that they have the right to convey the said land to
the parties

of-the·s~cond

part; ·that: they have done no act

to encumber the same; that the parties of the second part
shall have quiet and peaceful possession of the said land,
free from all encumbrances; and that they, the said parties
of the first part, will execute such further assurances
thereof as may be requisite.****
No filing date.
* * * *
DEFENDANT'S MEMORANDUM
IN
SUPPORT OF HIS DEMURRER
Plaintiff's·motion·

for~.

judgement does not state a cause of

action because, as a matter of law, there could be no
contract between plaintiff and defendant, nor damages from
the breach of a "contract" that never existed.

When husband

and wife own real estate as tenants by the entireties,
unless they act together--act in concert--they cannot sell,
convey, encumber, alienate, or contract for the land or
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their interest therein.

An

essentia~

ingredient for this

or any valid contract, mutual assent, does not exist. There
has been no acceptance of the plaintiff's offer because the
defendant acting alone cannot accept the offer.

Plaintiff's motion for judgment incorporates by reference
two significant documents, the purported contract between
the litigants and the deed vesting title to the subject
real estate in James C. Lunsford and Wave! J. Lunsford, his
wife, as tenants by the entireties with the
survivorship as at common law.

~ight

of

Since they were made part of

the pleadings by reference, the defendant attaches herewith
copies of these documents for accessibility within the
Court file.

The pleadings reflect that the defendant

and his wife own certain property in Chesterfield County,
as tenants by the entirety, with the right of survivorship.
The plaintiff, on a real estate agency contract.form, made
an offer to purchase said property describing it as "the
remainder of 201 acres deeded to James C. Lunsford and wife
by deed recorded in Deed Book 971, page 229, in the Clerk's
Office of Chesterfield County, Virginia."

Plaintiff thus

knew constructively and actually the real estate he attempted
to purchase was owned as tenarits by the entireties and
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the plaintiff knew that his offer must be accepted by
husband and wife.
The law is well settled that when property is owned as
__ tenants by the entireties neither husband nor· wife could
dispose of the estate.

w~thout.the

consent of the other.

Dyer v. Eldrige, 36 N.E. 522 {Ind.) 1893.

In Gates v.

Petri, 143 N.E. 2nd 293 {Ind.) for a farm owned as tenants
by the entirety, an offer to purchase was signed by husband
but not the wife.

The Court held that the offer could be

accepted only by the offeree, i.e., owners of the land,
stating that the land was held as tenants by the entirety
and "neither party could in any manner contract to dispose
of the farm without the written consent of the other."

In

a similar holding in Maryland, a wife attempted to lease
certain jointly owned property with.an.option to sell.

The

Court held that wife, acting alone, could not effectively
contract to lease or sell property held as tenants by the
entirety. Fox v. Fraebel,

ll~.A.

876 {1922).

In Florida,

certain property.was owned as tenants by the entirety.and
the wife alone executed an alleged option to convey oil and
mineral leases.

It was held that the document was not

properly executed and thus of no legal effect.
Nelson, 273 S. 2nd, 790 (1973).
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Ross v.

Virginia follows this rule.

In Vasilion v. Vasilion, 192

Va. 735 {1951) the Court stated the rule:

"when an

estate by the entireties is once set up, neither spouse can
sever it by his or her sole act".

The Court cites for

precedent Thornton v. Thornton, 3 Rand {24 Va.) 179 (1825)
which discusses the nature of the tenancy long settled,
even in the writings of Blackstone and Coke.
is "a sole and not a joint tenancy.
have no moities.

It states it,

They {husband and wife)

Each holds the entirety.

law, their estate one and indivisible ...

They are one in

Ibid 184.

Plaintiff alleges in paragraph four of his motion for
judgment that the defendant knew he would have to obtain
execution of a deed by Wavel J. Lunsford {his wife).

To the

contrary, the plaintiff knew he himself must obtain an
acceptance by defendant's wife before a valid contract would
arise.

To insist that husband must obtain his wife's

signature is contrary to

t~e

stated policy in Virginia,

enunciated in Haden v. Falls, 115 Va. 779, where in refusing
a decree of specific performance when a wife refused to sign
a deed, the Court held "wife is not to be wrought upon by
her love for her husband and sympathy in his situation to do
that which her judgment disapproves as contrary to her
interest, nor is he to be tempted to use undue means to
procure her consent."
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From the property description in its offer, the plaintiff
knew that the questioned real estate was owned jointly and
such offer to create a binding contract must be accepted by
all of the owners.

We submit, additionally, that the

defendant has no obligation here on an incompleted document
and cannot be bound until all proper parties evidence their
assent by execution and acceptance of the offer.

Persons

signing a contract prepared for signatures of others to be
affixed along with theirs are not bound until ail have it
and incur no obligation if any of those who were to have
signed have refused to do so. Ely et al v. Phillips et al,
109 S.E. 808 (W. Va.) 1921. In oral argument on the demurrer, plaintiff, by counsel, conceeds that if this were a
suit for specific performance defendant's demurrer would be
well pleaded.
for damages.

Plaintiff argues defendant would be liable
The plaintiff alleges breach of contract.

Accordingly, there can be no damages for breach of a contract which never was.
The very point was raised in Michigan, in Williams v. Deman,
151 N.W. 2nd, 247.

In Williams, plaintiff conceeded that

without spouse's signature on a purchase agreement, there
was impossiblity of specific performance but urged that a
partially accepted offer existed entitling him to recover
damages for breach of contract.

In rejecting this con-

tention for damage claim, the Court relied on an earlier
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Michigan case, citing there factual situations which are
strikingly similar to the case at bar.

"Not only did the

defendant know the property the plaintiff was negotiating to
convey was held by plaintiff and wife as tenants by the
entirety was their home, and without her signature no valid
contract could be made by him in relation to it, but the
instrument itself (purchase offer here) names them •..• "
Rothstein v. Weeks, 195 N.W. (Mich.) 49.
And finally in Williams the Court stated "since the instruments were not executed by all designated parties no
contract ever came into existance.

Plaintiff cannot recover

damages for the breach of a contract that never existed."
This is the very case at bar.
Respectfully submitted,
JN~ES

C. LUNSFORD

By /s/ John F. Daffron, Jr.
/s/ Peter A. Nikas
Filed:

January 15, 1975.

* * * *
0 R D E R

This day came the parties by counsel upon the Motion
for Judgment filed by counsel for the Plaintiff, T. Nevil
Ingram, Inc., and upon the Demurrer filed by counsel for the
Defendant, James C. Lunsford, and was argued orally and
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in memorandum form,by.counsel for the Plaintiff and the
Defendant.
UPON CONSIDERATION

~~1EREOF

the Court sustains the De-

murrer and doth enter final judgment for the defendant.
·Enter:

3/28/75

/s/ Ernest P. Gates
Judge
Filed:

March 28, 1975.

* * * *
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
1.

Plaintiff, T. Nevil Ingram, Inc., notes an appeal

from the final decree entered in this action on,the 28th day
of March 1975 and hereby signifies its intention to file a
Petition for Writ of Error with the Clerk of the Supreme
Court of Appeals of Virginia at Richmond or with one of the
Judges of that Court within the time prescribed by law.
2.

Plaintiff assigns as error the trial court's action

in sustaining the demurrer filed by the defendant to plaintiff's Motion for Judgment.
3.

A statement of facts is to be hereafter filed.
T. NEVIL INGRAM, INC.
By counsel

Filed:

April 11, 1975.

* * * *
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STATEMENT OF FACTS
Plaintiff, herein sometimes called "Buyer", brought the
action at law on its Motion for Judgment to recover damage
from defendant, herein sometimes called "Seller", alleging
that Seller had defaulted under the contract.
Paragraph 1 of the Motion for Judgment is as follows:
"1. By contract dated February 18, 1975, Plaintiff
agreed to buy and Defendant agreed to sell 151 acres of
real estate, more or less, being the remainder of 201
acres deeded to James C. Lunsford and wife by deed
recorded in Deed Book 971, page 229, in the Clerk's
Office of Chesterfield County, Virginia, guaranteed 145
acres by the Parcel."
Defendant demurred and at a conference between the parties and the trial judge defendant submitted the original
contract between the parties and the seller's deed by which
he and his wife acquired the .subject real estate as tenants
by the entirety with the right of survivorship as at common
law to the trial judge.

Defendant argued that because

seller's wife had.not signed the contract for the sale of
the real property to plaintiff and because she was an owner
as tenant by the entirety with seller that seller could not
be held to his agreement in damages.

Plaintiff pointed out

that this action was not for specific performance of the
contract.
The Court requested and the parties submitted written
memoranda.

The Court sustained defendant's demurrer.
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Respectfully submitted,
T. NEVIL INGRAM, INC.
By /s/ John S. Smart
Dated:

5/9/75

/s/ Ernest P. Gates
Judge
Filed:

May 9, 1975.
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