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POST-ARGUMENT MEMO

TO: Mr. Justice Powell
FROM: Nancy Jan. 12, 1978

RE: United States v. Wheeler

The argument in this case shifted my thinking
significantly and makes me incline in favor of reversal,
i.e., a holding that Indian tribes are a separate sovereign
for double jeopardy purposes. This result, however, would
depend on the opinion in Qliphant not being written to
say that tribes do not have inherent sovereignty. To be
consistent with a reversal in Wheeler, the opinion in
Oliphant would have to say that although tribes had inherent
sovereignty (and still do, with respect to intra-Indian
matters), § 1152 withdraws from the tribes jurisdiction over
non-Indians in criminal matters. (And, of course, if Oliphant
comes out saying that the tribes retain concurrent juris-
diction over non-Indians, there would be no conflict at all

a reversal in
with/Wheeler.)
Although I am not comfortable with the prospect of

denominating Indian tribes separate sovereignties (especially

such tribes as the Suquamish), JPS' comments and questions at






3'

might have occurred to the Talton Court, I do not think
it affected the analysis of the decision that much., If
Indian tribes were considered instrumentalities of the

federal government, then constitutional provisions would

apply to the tribes even under Barron v. Baltimore, without

regard to the sitmation with the states. Of course the
Court might have been struck by the apparent anomaly of
holding tribes but not states to constitutional strictures,
but the Court's explicit discussion centered on the fact
that tribes are separate sovereigns and not part of the
federal government.

I think it would be safe to reverse, unless the Court

does want to consider overruling--or going around--Talton.

Nancy
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