A ;’ Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Supreme Court Case Files Lewis F. Powell Jr. Papers

10-1979

United States v. Sioux Nation of Indians

Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/casefiles

b Part of the Constitutional Law Commons, Indigenous, Indian, and Aboriginal Law Commons, and the

Property Law and Real Estate Commons

Recommended Citation

United States v. Sioux Nation of Indians. Supreme Court Case Files Collection. Box 71. Powell Papers.
Lewis F. Powell Jr. Archives, Washington & Lee University School of Law, Virginia.

This Manuscript Collection is brought to you for free and open access by the Lewis F. Powell Jr. Papers at
Washington and Lee University School of Law Scholarly Commons. It has been accepted for inclusion in Supreme
Court Case Files by an authorized administrator of Washington and Lee University School of Law Scholarly
Commons. For more information, please contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/casefiles
https://scholarlycommons.law.wlu.edu/powellpapers
https://scholarlycommons.law.wlu.edu/casefiles?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/589?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/894?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/897?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu














































d
DS

SUPPLEMENTAL MEMORANDUM
TO: Mr. Justice Powell

FROM: David
DATE: March 21, 1980

RE: No. 79-639, United States v. Sioux Nation

The SG's reply brief opposes any abandonment of this Court's
previously deferential approach to raonareacainnal arranmements with
Indian tribes. The SG suggests briefly that such a course would
convert "every valid exercise" of Congress' "plenary power to manage
tribal lands for the benefit of the tribe" into a "taking" under the
Fifth Amendment. Although the SG does not really press the point,
the ¢laim Anaa famrnae An what T ceas ae +tha madinr Aanmar in +tha ~ourse
I recommended in the main bench memo: That unforeseen and
substantial 1liability will be imposed on the Government in future
cases. One way to 1limit that prospect ~~?3 b~ b~ ommbed~d bha
decision in this case *+n ite famtg —— 3

After all, the S8G's argument concerns the management of Indian

assets, an issue that arises more frequently than simply the seizure
of 1land. In addition, I suspect that if the prospect of crushing
future liability were real, the SG would be screaming a bit louder

about it. The muted tones of his reply brief suggests to me that the
























SUPPLEMENTAL - MEMORANDUM

TO: Mr. Justice Powell
FROM: David
DATE: March 25, 1980

RE: No. 79-639, United-States-v:-Sioux-Nation

The $17 million base figure for the Black Hills was set by

the Indian Claims Commission in 1974. Sioux-Nation-v. United-States,

33 Ind. Cl. Comm. 151, 362-363 (1974). The Court of Claims affirmed

that award. United-States-v:-Sioux-Nation, 518 F.2d 1298 (Ct. Cl.

1975), cert. denied, 423 U.S. 1016. Thus, the valuation of the 1land

is no longer a live issue in this litigation.
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Claims and ordered a new trial (as opposed to forming a
new statutory obligation). The Court stated:

"We do not consider just what application
the principles announced in the Klein case
could rightly be given to a case in which
Congress sought, pendente lite, to set aside
a judgment of the Court of Claims in favor
of the government and to require
relitigation of this suit. For we do not
construe the [Act] as requiring the Court of
Claims to set aside the judgment in the case
already decided or as changing the rules of
decision for the determination of a pending
case." (Emphasis added.)

Thus Pope reserves the very question which you state
was decided by Cherokee Nation v. United States, 270 U.S.
476 almost twenty years earlier. While I was aware of the
Cherokee Nation case, I am not satisfied that it should be
found controlling in this situation. In Cherokee, the
Court found that Congress passed a statute permitting
relitigation so that the Cherokees could present a theory
that they were entitled to interest on a compounded basis,
rather than merely the simple interest which they were
awarded in a prior Court of Claims decision. The Court in
the Cherokee case states that the theory of computing
interest which the Cherokees were asserting in the second
action was not "presented either to the Court of Claims or
to this Court. It is a new argument not before
considered." 270 U.S. at 486. Thus Cherokee did not
present the precise issue of whether Congress can require
an Art. III Court to adjudicate the identical issue more
than one time.

I am not convinced that Congress has done no more than
assert a litigant's waiver in this case. Congress in fact
has required the Court of Claims to adjudicate an issue
which it has already adjudicated. While other litigants













































MEMORANDUM
TO: Mr. Justice Powell
FROM: David
DATE: June 11, 1980
RE: No. 79-639, United States v. Sioux Nation

I have plowed through this endless tome with particular
attention to the Article III araguments raised at Conference by
Justice Rehnauist. Althouah HAB has produced a document only
slightly shorter than the D.C. vhone book, I do think his treatment
of the Article III guestion was persuasive. Assuming that this Court
does not dgo 1lookina for confrontations with Conagress over such
matters, HARBR presents dood reasons to accept fJurisdiction: 1)
Conaress acted under its powers to pay debts and, as sovereian,
waived res Jjudicata defenses that it miaght interpose; 2) the Klein
case involved congressional usurpation of the constitutional power of
the Executive to make pardons and of the Jjudiciary insofar as
Conaress attempted to reverse the Court's construction of the
constitutional effect of a pardon in Padleford; 3) Justice Cardozo's

Cherokee Nation opinion appears to be souarely on point, holding that

in an Indian treaty case Conaress may waive its res judicata defense.

I spoke to Justice Rehnguist's clerk, who said that they

still expect to dissent on the Article III issue. (Reportedly
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Justice Rehnouist suggested that the dissent be different from HAR's
opinion "in every respect —-- expecially lenath.") I think it would

be prudent to see what the dissent says.
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BENCH MEMORANDUM

TO: Mr. Justice Powell
FROM: David
DATE: June 20, 1980

RF.: No. 79-639, United States v. Sioux Nation

Mr. Justice Rehnauist's opinion strikes several appealina
notes, but I believe in the end it is unpersuasive. The arcument on
the merits seems to me plainly to favor the Indians. The Article III
auestion, however, is closer. Justice Rehnauist does not acknowledae

the full force of the opinion in Cherokee Nation v. United States,

which held:

’ZL;d/ "The question of interest [on a8 prior award] was

considered and decided, and it is auite clear that but for

the special Act of 1919, above c<cuoted, the auestion here
’QL‘;?’ mooted would have been foreclosed as res ijudicata. In

/1-L

J

passina the Act, Congress must have been well advised of
> this, and the onlv possihle construction therefore to be put
AH“*.f‘ upon it is that Conaress has therein expressed its desire,
- so far as the auestion of interest is concerned, to waive
the effect of the judgment as res ijudicata. . . . The power

';,Z of Conaress to waive such an adijudication is clear." 270

U.S5., at 486,
I believe that this passaae sauarely controls the issue in this case,
unless you are of a mind to repudiate it. Justice Rehnouist's
attempted distinction of the precedent, pp. 9-10, seems somewhat
lame.

As we discussed, the historical aarment-rendina indulaed in



2.
by the Court opinion is not necessary to the case. Justice Rehnouist
forecefully makes this point in his final section. Rather than join
Justice Rehnauist's eogually subjective retort on this, the best
course might be to Jjoin with Justice White in dJoinina only the
substantive holdinas in the case (Parts III and V), and byv

implication reiject the historical passaages.
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